This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


L./_.     Dl.  I 


L.  Et^<^.  A- 75.  ^.  ^^ 


/g5  2-    - 


Ub^if 


THE 

LAW   JOURNAL    REPORTS 

FOR 

THE  YEAR  1852: 

•OMPaiSIMQ 

REPORTS   OF    CASES 

IN  THE  COURTS  OP 

€f)anttr}>  aiib  in  £anfcrtiptcp,  dueen'd  ^tntb  anti  tibe  Bad  Courts 

Common  $lra{(» 
<^ti>tqmr,  anH  (t^cl^equf r  €f>nn(bn, 

VROM 

MICHAELMAS  TERM   1851,  TO  TRINITY  TERM   1852, 
BOTH  INCLUSIVE. 

(  DteimonB  •»  Error  in  Ae  Sxche^pter  Chamber  wiU  be  found  in  the  retpeetive  CowrUfrom  whi^  ike  Brrori 

come;  the  Common  Pleas  indudet  the  AppeaU  from  Beviting  Bairriders,  and  the  Couniy  Cowri 

AppeaU  are  in  (he  Quem*t  Bemsh,  Common  Pleas,  and  Sxthequer  respeeUvefy,) 

ALBO 

KOTBfl  OF  JUDOMXNTS  DT  THB  HOUSB  OF  LORDS,   DUBINO  THAT  PeBIOD  ;  AND  A  SEPABATB 

ABSAirOEMXlIT  OF  GaSES  RILATIirO  TO  THB  DUTIES  OF  MAGISTRATES,  INCLUDIirO 

CROWN  CASES  RESERVED. 


EDITED  BY 

MONTAGU  CHAMBERS,  Esq.  One  of  Her  Majesty's  Counsel, 

PHILIP  TWELLS,  Esq.  and  FRANCIS  TOWERS  STREETEN,  Esq. 

BARRIBTERS-AT-LAW. 


VOL.  XXX. 


NEW   SERIES— VOL.  XXI. 

PART  IL     CASES  AT  COMMON  LAW. 


LONDON : 

Printed  by  James  HolmeB,  4,  Took*8  Court,  Chancery  Lane. 

PUBLISHED  BY  EDWARD  BRET  INCE,  5,  QUALITY  COURT,  CHANCERY  LANE. 


MDCCCLIL 


CASES 

ARGUED  AND  DETERMINED 


IMTHB 


eottirt  of  Quectfo  Utn^f 

HXrO&TID  BT 

HENRY  JOHN  HODGSON,  Esq. 

AND 

COLLEY  HARMAN  SCOTLAND,  Esq.  Barristbrs-at-Law, 

AND  IN  THB 

UPON  WRITS  OF  ERROR   FROM  THE  QUEEN'S  BENCH, 

REPORTED  BY 

FRANCIS  RUSSELL,  Esq.  Barrister-at-Law. 


15   &    16   ViCTORIiE. 

MICHAELMAS  TERM  ' 1 

HILARY  TERM 98 

EASTER  TERM 247 

TRINITY  TERM 827 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


AKD  UPON 

WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE  EXCHEQUER  CHAMBER. 


MICHAELMAS  TERM,  15  VICTORIA. 


1851 
Nov 


i51.     f 

i.  10.^ 


THE  QUEEN  V.  ALDHAM  AND 
UNITED  PARISHES  INSURANCE 
SOCIETY. 

Friendly  Society — 10  Geo.  4.  c.  56.  s.  9. 
— General  Meeting — Public  Notice — Siy^ 
nature  of  Officer, 

The  members  of  a  friendly  society  having 
duly  agreed  to  and  signed  a  requisition  for 
convening  a  general  meeting^  to  take  into  con^ 
sideration  the  propriety  of  rescinding  or 
altering  the  rules  of  the  society , — Held, 
(Erie,  J.  dissentiente)  that  the  signature  of 
'•  the  secretary  or  president  or  other  prin^ 
cipal  officer  or  clerk  of  such  society,^*  re- 
quired  by  10  Geo,  4.  c.  56.  s,  9,  was 
merely  a  formal  act,  and  that  one  of  such 
officers  was  bound  to  sign  the  public  notice 
necessary  to  convene  the  meeting,  in  com^ 
pliance  with  the  requisition. 

This  was  a  rule  calling  upon  the  presi- 
dent, secretary  or  other  principal  officer  of 
the  Aldham  and  United  Parishes  Insurance 
Society,  to  shew  cause  why  a  mandamus 
should  not  issue  to  compel  them,  or  one  of 
tbem,  to  sign  a  puhlic  notice  to  convene 
a  general  meeting  of  the  society,  for  the 
purpose  of  taking  into  consideration  the 
Nbw  8nm,  XXI.— Q.B. 


propriety  of  rescinding  or  altering  the  rules 
of  the  society. 

From  the  affidavits  in  support  of  the 
motion  for  the  rule  it  appeared  that  the  rules 
of  the  society  had  heen  duly  enrolled  and 
certified,  and  that  at  a  meeting  of  upwards 
of  two  hundred  memhers  a  requisition  was 
agreed  to  and  duly  signed  hy  memhers  pre-  • 
sent,  calling  upon  the  president,  vice  presi- 
dents, and  secretary  of  the  society  to  convene 
a  general  meeting  ;  that  such  requisition 
had  heen  delivered  to  those  officers,  and 
that  they  had  declined  to  comply  with  it. 

The  rule  was  obtained  under  the  9th 
section  of  the  10  Geo.  4.  c.  56.  which 
provides,  "  that  no  rule  confirmed  by  the 
Justices  of  the  Peace  in  manner  aforesaid 
shall  be  altered,  rescinded,  or  repealed, 
unless  at  a  general  meeting  of  the  members 
of  such  society  as  aforesaid,  convened  by 
public  notice,  written  or  printed,  signed  by 
the  secretary  or  president,  or  other  principal 
officer  or  clerk  of  such  society,  in  pur- 
suance of  a  requisition  for  that  purpose 
by  seven  or  more  of  the  members  of  such 
society,"  &c. 

Pashley  now  shewed  cause. — A  discre- 
tion is  given  by  the  9  th  section  of  the  act 
in  question  to  the  officers  mentioned,  ani 
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one  object  of  the  section  was,  that  such 
discretion  should  be  entrusted  to  several 
persons,  any  one  of  whom  may  call  a 
meeting. 

[Lord  Campbell,  C.J. — Do  you  think 
the  legislature  meant  that  if  the  other 
officers  refused  to  act,  the  clerk  might  do 
so?] 

That  must  have  been  intended,  otherwise 
why  name  the  clerk  ?  In  The  Queen  v. 
Bannaiyne  (1),  Erie,  J.  in  refusing  a 
rule  exactly  like  the  present,  said — "  It 
appears  to  me  that  die  members  have 
no  legal  right  to  demand  the  signature 
of  the  officers  to  their  requisition ;  that 
the  legislature  intended  to  prevent  the 
rules  from  being  altered  unless  one  of 
the  chief  officers  would  sign  the  requi- 
sition, and  that  it  has  been  left  to  these 
officers  to  decide  whether  it  is  their  duty 
to  give  their  signature  or  not." 

Peacock^  on  behalf  of  the  secretary, 
stated  that  he  was  ready  to  act  in  which- 
ever way  the  Court  might  decide. 

Hawkins i  in  support  of  the  rule,  was  not 
heard. 

Lord  Campbell,  C.J. — I  entertain  the 
most  profound  respect  for  the  opinion 
stated  to  have  been  given  in  The  Queen  v. 
Bannatyne.  But  it  appears  to  me  clear 
that  it  was  the  intention  of  the  legislature 
to  require  that  one  of  the  officers  named 
should  sign  the  notice  calling  a  meeting  of 
the  members  to  revise  the  rules,  and  Uiat 
it  was  not  intended  to  give  power  to  the 
officers  to  withhold  an  opportunity  of  a 
revision  by  refusing  their  signature,  which 
is  merely  to  authenticate  the  fact  diat  the 
requisition  has  been  signed  by  seven 
members.  The  words  of  the  9th  section 
are,  "by  the  secretary  or  president  or  other 
principal  officer  or  clerk  of  such  society," 
and  the  repeated  use  of  the  word  "or"  is 
very  strong  to  shew  that  the  signature  of 
the  officers  named  was  intended  to  be 
merely  a  formal  act  on  their  part.  It 
could  hardly  have  been  intended  that  if 
the  president  declined  to  give  his  consent 
to  the  calling  of  the  meeting,  the  clerk 
should  have  a  discretionary  power  of  doing 
so.      I  think,  therefore,   that  one  of  the 

(1)  2  L.  M.  &  P.  213 ;  8.  c.  20  Law  J.  Rep. 
(Iks.)  Q.B.  210. 


officers  ought  to  authenticate  the  notice 
with  his  signature,  in  order  that  the  meet- 
ing may  be  convened. 

Coleridge,  J. —I  am  of  the  same 
opinion.  If  it  had  been  intended  to  give 
the  officers  named  a  discretion,  there 
would  hardly  have  been  so  many  officers 
mentioned.  But  if  the  signature  was 
intended  to  be  merely  formal  for  the  pur- 
pose of  authenticating  the  requisition, 
then  there  was  good  reason  for  naming  so 
many,  namely,  to  secure  at  all  times  an 
officer's  signature  for  that  purpose. 

Erle,  J. — I  considered  this  point  when 
the  case  of  The  Queen  v.  Bannatyne  was 
before  me,  and  I  thought  the  words  of  the 
section  warranted  my  deciding  that  it  was 
discretionary  on  the  part  of  the  officers  to 
sign  the  notice,  and  there  seemed  to  me 
good  reason,  with  a  view  to  the  stability  of 
tiiese  societies,  that  there  should  be  such 
a  provision,  so  that  seven  members  only 
should  not  at  any  time  bring  the  society's 
existence  into  jeopardy.  I  thought,  there- 
fore, and  still  think,  that  the  sanction 
of  one  of  the  principal  officers  of  the  society 
was  necessary  to  the  convening  of  a  general 
meeting;  but  as  the  other  Judges  entertain 
a  different  opinion,  the  rule  must  be  ab- 
solute. 

Rule  absolute. 


1851. 

Nov.  21 
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TETLEY  AND  ANOTHER  V. 
TAYLOR. 


Bankrupt — Consolidatian  Act,  1849 — 
12  ^  13  Vict.  c.  106.  ss.  224,  228,  230. 
— Arrangement  by  Deed — Composition  Deed 
'•^Distribution  of  Estate. 

A  'composition  deed,  executed  by  six^ 
sevenths  in  number  and  value  of  the  creditors 
of  a  trader f  whose  debts  amount  to  10/.  and 
upwardsy  whereby,  in  consideration  of  a  com- 
position to  be  paid  upon  the  full  amount  of 
their  debts,  they  agree  to  release  the  trader, 
is  binding  upon  the  rest  of  the  creditors  (not 
parties  to  it)  as  a  deed  of  arrangement  under 
the  12^  IS  Vict.  c.  lOG.  s.  224. 

A  deed  of  arrangement  may  be  within  the 
clauses  of  that  act  respecting  arrangement 
by  deed,  although  it  does  not  provide  for  the 
distribution  of  the  whole  estate  of  the  trader. 

Drew  V.  Collins  (20  Zau;  J.  Rep.  (n.s.) 
Exch.  369)  dissented  from. 
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Debt  for  goods  sold  and  delivered,  and 
on  an  account  stated. 

Second  plea,  as  to  43^.  lis,  lOd., 
parcel  of  the  monies  in  the  declaration 
mentioned  (after  identifying  the  causes  of 
action  in  the  first  and  last  counts  so  far  as 
related  to  the  said  sum  of  43/.  lis,  lOd.), 
that  before  and  at  the  time  of  making  the 
indenture  hereinafter  mentioned,  the  de- 
fendant was  a  trader,  to  wit,  a  draper, 
liable  to  become  bankrupt  under  the  bank- 
rupt laws,  and  within  the  meaning  of  the 
statute  hereinafter  mentioned;  and  that 
before  and  at  the  said  time  of  making  the 
said  indenture  he  was  indebted  to  the 
parties  of  the  third  part  to  the  said  inden- 
ture, and  to  divers  other  persons,  in  divers 
suras,  and  was  and  would  be  unable  to 
pay  the  same  in  ftiU ;  that  the  defendant, 
before  the  time  of  making  the  said  inden- 
ture, to  wit,  after  the  passing  and  coming 
into  operation  of  the  statute  hereinafter 
mentioned,  to  wit,  on  &c.,  suspended 
payment,  and  thereupon,  by  a  certain  in- 
denture, made  after  the  passing  and  coming 
into  operation  of  the  Bankrupt  Law  Con- 
solidation Act  1849,  and  after  the  11th  of 
October  1849,  to  wit,  on  &c.  (profert), 
and  which  said  indenture  was  made  between 
the  defendant  of  the  first  part,  J.  V,  G.  J. 
and  T.  P.  of  the  second  part,  and  the 
several  persons  whose  names  and  seals 
were  thereunto  subscribed  and  set  as  here- 
inafter mentioned  (being  respectively  cre- 
ditors of  the  defendant  or  the  authorized 
agents  of  such  creditors),  of  the  third 
part,  after  reciting,  among  other  things, 
that  the  defendant  was  justly  and  truly 
indebted  unto  his  said  several  creditors 
(parties  to  the  said  indenture  of  the 
third  part)  in  the  several  sums  of  money 
set  opposite  to  their  respective  names,  as 
in  the  said  indenture  written,  and  being 
unable  to  pay  the  same  in  ftill,  he,  the 
defendant,  had  proposed  to  pay  unto  each 
and  every  of  such  creditors  a  composition, 
after  the  rate  of  7^.  6d.  in  the  pound,  upon 
and  in  fidl  satisfaction  of  their  respective 
debts,  by  three  equal  instalments  of  2s,  6d, 
In  the  pound  each,  at  four,  eight,  and 
twelve  (^endar  months  after  the  date  of 
the  said  indenture,  and  to  be  secured  by 
the  covenant  thereinafter  contained  in  that 
liehal^  and  also  by  the  joint  and  sieveral 
fvomiiiory  notes  of  the  said  parties  thereto 


of  the  first  and  second  parts,  or  by  bills  of 
exchange  in  lieu  thereof,  bearing  their 
signatures,  and  payable  and  indorsed  to  the 
said  creditors  respectively,  to  which  arrange- 
ment and  proposal  the  said  creditors  parties 
thereto  had  consented  and  agreed,  it  was 
witnessed,  that  in  pursuance  of  the  arrange- 
ment and  agreement  in  the  said  indenture 
contained,  and  in  consideration  of  the  said 
composition  of  7s,  6d,  in  the  pound  having 
been  so  secured  to  the  said  creditors  re- 
spectively (parties  of  the  third  part)  by 
promissory  notes  and  bills  of  exchange  as 
aforesaid  (the  receipt  of  which  said  promis- 
sory notes  or  bills  of  exchange  the  said 
creditors  respectively,  parties  of  the  third 
part,  did  thereby  acknowledge,  testified  by 
their  execution  of  the  said  indenture),  and 
in  consideration  of  the  covenant  in  the  said 
indenture  contained,  for  payment  of  the 
said  promissory  notes  or  bills  of  exchange, 
on  the  part  of  the  said  parties  thereto  of 
the  second  part  to  be  observed  and  per- 
formed, they,  the  said  creditors  of  the 
defendant,  executing  the  said  indenture  by 
themselves  or  by  their  legal  substitutes, 
did  thereby,  for  themselves  respectively 
and  for  their  respective  executors  and  ad- 
ministrators, partners  and  assigns  (but  not 
the  one  of  the  said  creditors  for  the  other 
or  others  of  them,  or  for  the  heirs,  exe- 
cutors or  administrators  of  the  other  or 
others  of  them,  but  each  of  them  for  himself 
and  his  partner  and  partners  only),  covenant, 
promise  and  agree  to  and  with  the  defendant, 
among  other  things,  that  they  the  said  several 
last-mentioned  creditors  should  and  would 
accept  the  aforesaid  composition  or  sum  of 
7s,  6d.  in  the  pound  in  full  satisfaction  and 
discharge  of  the  said  several  debts  and 
sums  of  money  due  and  owing  to  them 
by  the  defendant  as  specified  in  a  certain 
schedule  to  the  said  indenture  underwritten, 
and  also  that  they  the  said  last-mentioned 
creditors  should  and  would  at  any  time  or 
times  from  and  after  full  payment  and 
satisfaction  of  the  said  composition  or 
sum  of  7^*  6d,  in  the  pound,  at  the  request, 
costs  and  charges  of  the  defendant,  his 
executors  or  administrators,  make,  do  and 
execute  unto  him,  the  defendant,  his 
executors  or  administrators,  any  other  act, 
deed,  matter,  or  thing  for  the  more  effec- 
tually releasing  him,  the  defendant,  or  his 
said  executors  or  administrators,  from  tlte 
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said  debts  and  sums  of  money  due  and 
owing  from  the  defendant  to  the  same 
creditors  respectively,  as  the  said  defen- 
dant, his  executors  or  administrators,  or 
his  or  their  counsel  in  the  law,  should 
lawfully  and  reasonably  advise  or  devise 
and  require.  And  also  that  the  said  last- 
mentioned  creditors  of  the  defendant 
should  not  nor  would  sue  or  prosecute 
him,  the  defendant,  his  heirs,  executors  or 
administrators,  either  at  law  or  in  equity, 
for  the  said  several  debts  or  sums  of 
money  so  due  and  owing  to  them  respec- 
tively, or  any  or  either  of  them,  or  any 
part  thereof,  except  for  recovery  of  the 
amount  of  the  said  composition  of  7«*  Cd. 
in  the  pound,  in  case  the  same  or  any  part 
thereof  should  remain  unpaid  when  it  or 
any  instalment  thereof  should  become  due, 
and  that  in  case  the  said  last-mentioned 
creditors,  any  or  either  of  them,  their,  any 
or  either  of  their  heirs,  executors  or  ad- 
ministrators, should  commence  or  prosecute 
any  action  or  suit  at  law  or  in  equity 
against  him,  the  defendant,  his  executors 
or  administrators,  contrary  to  the  purport, 
true  intent  and  meaning  of  the  said  in- 
denture, then  and  in  such  case,  it  should 
be  lawful  for  him,  the  defendant,  or  his 
executors  or  administrators,  to  plead  the 
said  indenture  in  bar  of  any  such  action  or 
suit.  And  the  defendant,  the  said  J.  V, 
G.  J.  and  T.  P.  for  themselves  jointly  and 
severally,  and  for  their  joint  and  several 
heirs,  executors  and  administrators,  did  and 
each  of  them  did  thereby  covenant,  pro- 
mise and  agree  with  and  to  each  of  the 
said  last-mentioned  creditors  that  they  the 
said  defendant,  the  said  G.  V,  G.  J.  and 
T.  P.  some  or  one  of  them,  their,  or  some 
or  one  of  their  heirs,  executors  or  adminis- 
trators, should  and  would  well  and  truly 
pay  or  cause  to  be  paid  the  said  promissory 
notes  or  bills  of  exchange  for  the  said 
composition  or  sum  of  7s,  6d,  m  the 
pound  as  and  when  the  same  respectively 
should  become  due  and  payable.  And 
the  defendant  further  says,  that  before  the 
commencement  of  this  suit,  to  wit,  on  &c. 
to  wit,  at  the  time  of  the  making  of  the 
said  indenture,  the  same  was  sealed  by  the 
defendant,  and  divers,  to  wit,  fifty,  of  the 
creditors  of  the  defendant  by  themselves 
signed  the  said  deed  and  subscribed  their 
iHtmcs  and   set   their    seals   thereto,  and 


divers,  to  wit,  fifty,  others  of  the  said 
creditors  by  their  authorized  agents  re- 
spectively, signed  the  said  deed  and  sub- 
scribed their  names  and  set  their  seals 
thereto ;  and  that  the  said  indenture  was 
and  is  an  arrangement  by  deed,  and  a 
deed  of  arrangement  within  the  meaning 
of  the  provisions  of  the  said  act  with 
respect  to  arrangements  by  deed,  and 
that  the  said  creditors  by  whom,  and 
on  behalf  of  whom  the  said  deed  was 
so  signed  and  executed  as  aforesaid 
were  more  than  six-sevenths,  to  wit, 
nine-tenths,  in  number  and  value  of 
the  creditors  of  the  defendant,  within  the 
meaning  of  the  said  provisions  of  the  said 
act,  whose  debts  amounted,  vdthin  the 
meaning  of  the  said  provisions,  to  the  sum 
of  10/.  and  upwards,  accounting  every 
creditor  as  a  creditor  in  value  in  respect  of 
such  amount  only  as  upon  an  account  fairly 
stated,  after  allowing  the  value  of  mort- 
gaged property  and  other  such  available 
securities  or  liens  from  the  defendant, 
appeared  to  be  the  balance  due  to  him; 
and  that  the  said  creditors  by  whom  and 
on  behalf  of  whom  the  said  deed  was  so 
signed  as  aforesaid  thereby  assented  to 
the  said  deed,  and  to  be  bound  thereby. 
And  the  defendant  further  says,  that  the 
plaintiffs  were,  at  the  time  of  making  the 
said  deed,  creditors  of  the  defendant  in 
respect  of  the  said  causes  of  action  in  the 
introductory  part  of  this  plea  mentioned, 
within  the  meaning  of  the  provisions  of  the 
said  act ;  and  that  at  the  said  time  of 
making  the  said  deed  the  amount  in  the 
introductory  part  of  this  plea  mentioned 
was  a  debt  then  due  from  the  defendant  to 
the  plaintiffs  within  the  meaning  of  the  said 
deed,  and  that  the  said  last-mentioned 
amount  is  not,  nor  is  any  part  thereof,  the 
amount  or  any  part  of  the  amount  of  the 
said  composition,  and  did  not  accrue  to 
the  plaintiffs  in  respect  of  the  said  compo- 
sition or  any  part  thereof;  and  that  after 
the  said  suspension  of  payment  by  the  de- 
fendant as  aforesaid,  and  after  the  said  deed 
had  been  so  signed  and  executed  as  afore- 
said, to  wit,  &c.  the  plaintiffs  had  notice 
from  the  defendant  of  his  the  defendant's 
said  suspension  of  payment,  and  of  the  said 
deed  of  arrangement,  and  were  then  re- 
quested by  the  defendant  to  sign  and 
execute  the  said  deed,  and  the  plaintiffs 
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then  might  and  could,  if  they  would^  have 
signed  and  executed  the  same  as  parties 
thereto  of  the  third  part ;  and  that  three 
calendar  months  from  the  time  when  the 
plaintiffs  had  such  notice  of  the  defen- 
dant's said  suspension  of  payment,  and 
of  the  said  deed,  expired  hefore  the  com- 
mencement of  the  said  suit,  and  that  he, 
the  defendant,  and  the  said  parties  of  the 
second  part  have,  at  all  times  since  the 
making  of  the  said  deed,  well  and  truly 
observed  and  performed  in  all  respects  the 
covenants  in  the  said  deed  contained  on 
their  parts  to  be  observed  and  performed  ^ 
and  that  by  reason  of  the  premises  and  by 
force  of  the  statute  aforesaid,  the  said  deed 
(the  same  having  been  at  all  times  from 
the  making  and  entering  into  the  same, 
and  being  still  in  force)  became  and  was 
and  is  as  obligatory  on  the  plaintiiTs  as  if 
they  had  duly  signed  and  executed  the 
same  ;  and  by  reason  of  the  premises  the 
defendant,  before  and  at  the  time  of  the 
commencement  of  this  suit,  became  and 
was  released  and  discharged  from  the  said 
causes  of  action  in  the  introductory  part  of 
this  plea  mentioned.     Verification. 

The  plaintifrs,  after  setting  out  the  said 
indenture  upon  oyer,  demurred  specially 
to  the  second  plea  upon  the  ground 
(amongst  others)  that  the  indenture  was 
not  a  deed  of  arrangement  within  the  true 
intent  and  meaning  of  the  provisions  of  the 
Bankrupt  Law  Consolidation  Act,  1849. 
Joinder  in  demurrer. 

The  case  was  argued  (1),  by— 

fViUeSf  for  the  plaintiffs. — ^This  deed  is 
not  a  deed  of  arrangement  within  section 
224.  of  the  Bankrupt  Law  Consolidation 
Act,   1849  (12  &   13  Vict.  c.  106.)  (2), 

(1)  Not.  14,  before  Lortl  Campbell,  CJ.,  Patte- 
son,  J^  Coleridge,  J.  and  Wightman,  J. 

(2)  Witb  respect  to  arrangements  by  deed,  it  i> 
enacted,  by  section  224,  **  Tbat  every  deed  or  memo- 
rmodom  of  arrangement  now  or  hereafter  entered 
into  between  any  such  trader  and  his  creditors,  and 
signed  by  or  on  behalf  of  six-sevenths  in  number 
and  ralae  of  those  creditors  whose  debts  amount 
to  lOiL  and  upwards,  touching  such  trader's  liabili- 
ties,  and  his  release  therefrom,  and  the  distribution, 
inspection,  conduct,  management,  and  mode  of 
winding-up  of  his  estate,  or  all  or  any  of  such 
natters,  or  any  matters  having  reference  thereto, 
fliiall  (subject  to  the  conditions  hereinafter  mcn- 

td)  be  as  efiectnal  and  obligatory  in  all  respects 
all  the  creditors  who  s£ui  not  have  signed 


and  therefore  is  not  hinding  upon  the  plain- 
tiffs, who  are  not  parties  to  it.  That  section 
does  not  extend  to  composition  deeds,  hy 
which  the  debtor  is  released  upon  payment 
of  a  certain  proportion  of  his  debt.  As 
long  as  there  are  any  assets  to  be  distri- 
buted, and  the  creditors  have  received  less 
than  205.  in  the  pound,  so  long  must  the 
estate  of  the  debtor  remain  liable  under  any 
arrangement  within  that  section.  Section 
228.  shews  that  the  meaning  of  section  224. 
must  be  confined  to  cases  where  the  assets 
are  to  be  '*  distributed  in  like  manner  as  in 
bankruptcy."  The  whole  of  the  clauses 
relating  to  arrangements  by  deed  must  be 
read  together. 

[Coleridge,  J. — The  evident  object  is 
to  facilitate  arrangements  between  debtor 
and  creditor.] 

Although  the  terms  of  section  224.  would 
include  such  a  deed  as  the  present,  the  fol- 
lowing clauses  shew  that  its  operation  is 
confined  to  deeds  of  inspection  or  manage- 
ment which  give  to  the  creditors  a  benefit 
in  the  whole  of  the  assets. 

[Lord  Campbell,  C.J. — ^You  say  there 
must  be  a  cessio  bonorum  in  all  cases,  and 
that  the  assets  must  be  distributed  by 
inspectors  as  they  are  in  bankruptcy.] 

Section  230.  expressly  provides  for  deeds 

such  deed  or  memorandum  of  arrangement  as  if 
they  had  duly  signed  the  same.^ 

Section  228.  enact*,  '*Tbat  the  creditors  of  every 
such  trader  shall  have  the  same  rights  respectirely 
as  to  set>off,  mutual  credit,  lien,  and  priority,  and 
joint  and  separate  assets  shall  be  distributed  in 
like  manner  as  in  bankruptcy." 

Section  230,  with  respect  to  composition  after 
adjudication  of  bankruptcy,  enacts,  "That  anpr 
bankrupt,  at  any  time  after  he  shall  have  passed  his 
last  examination,  may  call  a  meeting  of  his  credi- 
tors (whereof,  and  of  the  purport  whereof,  twenty- 
one  days'  notice  shall  be  given  in  the  Lottdom 
Gazette),  and  if  the  bankrupt  or  his  friends  shall 
make  an  offer  of  composition,  and  nine- tenths  In 
number  and  value  of  the  creditors  assembled  at 
such  meeting  shall  agree  to  accept  the  same, 
another  meeting  for  the  purpose  of  deciding  upon 
such  oiler  shall  be  appointed  to  be  holdcn,  whereof 
such  notice  shall  be  given  as  aforesaid,  and  if  at 
such  second  meeting  nine-tenths  in  number  and 
value  of  the  creditors  then  present  shall  also  agree 
to  accept  such  offer,  the  Court  shall  and  may,  upon 
such  acceptance  being  testified  by  them  in  writing, 
and  upon  payment  of  such  sum  as  the  Court  shall 
direct,  annul  the  adjudication  of  bankruptcy,  and 
supersede  or  dismiss  the  fiat  or  petition  for  adjudi- 
cation, and  every  creditor  of  such  bankrupt  shall 
be  bound  to  accept  of  such  composition  so  agreed 
to." 
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of  composition  where  a  bankruptcy  has 
taken  place,  and  the  bankrupt  has  passed 
his  last  examination,  but  such  a  deed  must 
be  agreed  to  by  a  larger  proportion  than 
nine-tenths  of  the  creditors.  However,  this 
question  has  been  expressly  decided  by  the 
Court  of  Exchequer  in  Drew  v.  Collins  (3). 
The  only  difference  between  that  deed  and 
the  present  is,  that  here  there  are  sureties 
for  the  payment  of  the  composition,  but 
that  does  not  affect  the  question. 

Phipsouy  contra. — The  grounds  of  deci- 
sion stated  in  Drew  v.  Collins  cannot  be 
supported  by  reference  to  the  pleadings  as 
set  out  in  the  report.  It  is  said  that  the 
deed  there  in  question  gave  the  surplus, 
after  paying  the  6s.  Sd.  in  the  pound,  to  the 
insolvent,  but  there  really  is  no  part  of  the 
deed  as  stated  in  the  plea  which  leads  to 
such  an  inference. 

[Lord  Campbell,  C.J. — The  judgment 
seems  to  proceed  upon  the  broad  principle 
that  section  224.  applies  only  where  there 
is  to  be  a  distribution  of  the  whole  estate 
according  to  the  rules  of  bankruptcy.] 

That  view  of  the  meaning  of  the  section 
cannot  be  supported.  The  object  was  to 
enable  a  large  proportion  of  the  creditors 
to  agree  with  a  trader  so  as  to  avoid  the 
exposure  of  a  bankruptcy.  The  clause  is 
remedial,  and  tends  to  prevent  the  loss 
consequent  upon  the  distribution  of  small 
estates,  and  should  therefore  be  construed 
liberally.  It  must  be  presumed  that  when 
80  large  a  proportion  as  six-sevenths  in 
number  and  value  of  the  creditors  have 
agreed  to  accept  a  composition,  there  is 
little  probability  of  a  larger  amount  being 
forthcoming.  In  such  a  case  it  is  very 
reasonable  that  all  the  creditors  should 
be  bound. 

[Lord  Campbell,  C.J. — The  object  is 
to  prevent  one  obstinate  creditor  from 
standing  out  and  preventing  the  rest  from 
getting  their  debts  paid  as  far  as  it  is  likely 
the  assets  will  go.] 

The  present  deed  is  obviously  very  bene- 
ficial, as  six-sevenths  of  the  creditors  are 
content  to  take  the  composition  secured  by 
the  notes  of  the  sureties.  It  must  be  con- 
tended, that  every  deed,  however  bene- 
ficial, which  does  not  work  exactly  like  a 
bankruptcy,  is  out  of  the  protection  of  sec- 

(3)  20  Law  J.  Rep.  (n.s.)  Exch.  369. 


tion  224.  That  section  itself  will  not  bear 
the  construction  placed  upon  it  in  Drew  v. 
Collins,  It  no  doubt  includes  deeds  which 
provide  for  the  distribution  of  the  estate, 
but  it  does  not  follow  that  it  includes  no 
others.  The  terms  of  the  clause  negative 
such  a  construction.  The  meaning  of  the 
228th  section  is  only  that  where  the  estate 
is  distributed  it  is  to  be  distributed  as  in 
bankruptcy. 

[Coleridge,  J. — The  expression  "  joint 
and  separate  assets"  in  section  228.  can- 
not apply  except  in  cases  of  partnership.] 

That  shews  that  a  distribution  of  the 
estate  is  not  imperatively  required  in  all 
cases.  In  Stewart  v.  Collins  (4)  no  such 
objection  as  the  present  was  raised.  This 
is  a  deed  of  arrangement  '*  touching  the 
trader's  liabilities  and  his  release  ihere- 
from,"  and  it  falls  therefore  directly  within 
the  words  of  section  224.  The  argument 
drawn  from  the  mention  of  deeds  of  com- 
position after  bankruptcy  in  section  230. 
cannot  assist  the  plaintiffs,  as  it  does  not 
shew  that  such  deeds  may  not  be  also  within 
section  224. 

IVilles,  in  reply. — In  Drew  v.  Collins  the 
effect  of  the  release  was  in  effect  to  give  the 
debtor  the  surplus  after  paying  the  com- 
position, and  therefore  the  general  principle 
laid  down  by  the  Court  did  there  apply. 

[Lord  Campbell,  C.J.  —  Taking  the 
tenns  of  section  224.  by  itself,  such  a  deed 
as  this  would  surely  be  included  in  it.] 

No  doubt  it  would,  and  so  would  a 
simple  deed  of  release.  But  looking  to 
the  other  clauses  with  respect  to  arrange- 
ments by  deed,  it  will  appear  that  a  distri- 
bution of  the  estate  must  be  provided  for 
in  all  cases.  The  use  of  the  word  "  com- 
position'* in  section  230,  coupled  with  its 
omission  in  section  224,  leads  to  the  strong 
inference  that  it  was  purposely  omitted. 
It  would  be  most  unjust  that  any  creditor 
should  be  bound  to  accept  the  mere  per- 
sonal liability  of  his  debtor  and  sureties  to 
pay  a  part  of  his  debt  in  lieu  of  his  whole 
debt.  There  is,  therefore,  less  hardship 
in  the  view  taken  by  the  Court  of  Exche- 
quer than  in  that  suggested  by  the  defen- 
dant. 

Cur.  adv.  vuU. 

Judgment  was  now  delivered  by — 

(4)  20  Law  J.  Rep.  (n.5.)  C.P.  79. 
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Lord  Campbell*  C.J. — ^The  question 
in  this  case  is,  whether  a  composition  deed 
signed  by  six-sevenths  in  number  and 
value  of  the  creditors  of  a  trader,  is  a  bar 
to  an  action  by  a  creditor  who  has  not 
signed  it,  if,  upon  payment  of  the  composi- 
tion, the  trader  is  to  continue  in  possession 
of  his  property  and  his  creditors  are  to 
release  him  from  his  debts.  The  plaintiffs' 
counsel  very  properly  admits  that  such  a 
deed  does  come  within  the  language  of  the 
224th  section  of  the  12  &  13  Vict.  c.l06,  and 
that  he  is  bound  to  shew  that  a  conation 
is  subsequently  mentioned  in  the  statute 
which  excludes  such  a  deed  from  its  opera- 
tion. The  224th  section,  without  ex- 
pressly naming  a  composition  deed  or  any 
other  species  of  the  class  of  deeds  to  which 
it  belongs,  enacts,  **  that  every  deed  of 
arrangement  entered  into  between  a  trader 
and  his  creditors,  and  signed  by  or  on  be- 
half of  six-sevenths  in  nimiber  and  value 
of  those  creditors  whose  debts  amount  to 
10/.  and  upwards,  touching  such  trader's 
liabilities,  and  his  release  therefrom,  and  the 
distribution,  inspection,  conduct,  manage- 
ment, and  mode  of  winding-up  of  his  estate, 
or  all  or  any  of  such  matters,  or  any  matters 
having  reference  thereto,  shall  (subject  to 
the  conditions  hereinafter  mentioned)  be 
as  effectual  and  obligatory  in  all  respects 
upon  all  the  creditors  who  shall  not  have 
signed  such  deed  of  arrangement  as  if  they 
had  duly  signed  the  same."  It  is  impos- 
sible to  contend  that  these  words  neces- 
sarily require  that  the  deed  should  provide 
for  the  distribution  of  all  the  trader's 
effects  among  his  creditors,  or  that  it 
excludes  a  deed  which  allows  them  to  re- 
main in  possession  of  them  on  payment  of 
such  a  composition  as  is  satisfactory  to  six- 
sevenths  of  his  ci^ditors,  and  on  perform- 
ance of  such  other  stipulations  as  they 
consider  more  for  their  advantage  than 
forcing  him  into  bankruptcy,  or  requiring 
that  his  trade  shall  be  stopped,  that  all  his 
property  shall  be  sold,  and  that  they  shall 
accept  a  dividend  from  the  fund  produced 
by  Uie  sale.  The  section  cautiously  and 
anxiously  guards  against  the  supposition 
that  the  deed  to  be  protected  must  embrace 
all  the  matters  which  it  enumerates.  We 
can  see  no  absurdity  in  supposing  that  com- 
poaition  deeds  are  meant  to  be  included  in 
the  enactment.    We  know  that  they  are 


very  common  in  practice,  and  are  frequently 
very  advantageous  both  for  the  creditors 
and  the  debtor.  The  composition  offered 
may  be  considerably  more  than  would  be 
the  dividend  on  an  immediate  sale  and  dis- 
tribution of  his  effects,  and  he  may  be 
enabled  to  pay  this  composition  from  the 
assistance  of  friends  and  from  being  per- 
mitted to  avail  himself  of  his  position  in 
the  commercial  world,  which  would  be 
utterly  lost  if  he  were  made  a  bankrupt. 
A  great  power  is  certainly  given  to  the 
six-sevenths  in  number  and  value  of  the 
creditors ;  but  they  can  only  place  the  re- 
maining seventh  in  the  same  situation  in 
which  they  have  placed  themselves ;  and  it 
surely  would  not  be  imputing  any  absurdity 
to  the  legislature,  the  words  employed  by 
them  naturally  bearing  such  a  meaning,  if 
we  suppose  that  they  considered  the  risk 
of  the  six-sevenths  in  number  and  value 
of  the  creditors  agreeing  to  accept  a  com- 
position less  than  they  could  obtain  by 
resorting  to  their  legal  remedies,  was  so 
small  as  not  to  deserve  consideration,  or, 
at  least  to  outweigh  the  risk  of  fair  and 
beneficial  deeds  of  arrangement  being  de- 
feated by  the  refusal  of  one  or  two  credi- 
tors to  join  in  the  arrangement,  or  of  dis- 
senting creditors  obtaining  a  preference  by 
refusing  to  concur  until  by  a  clandestine 
bargain  their  claims  are  fully  satisfied. 
Our  books  of  reports  abound  with  cases 
which  have  arisen  out  of  such  fraudulent 
transactions ;  and  an  attempt  to  put  an 
end  to  them  might  be  considered  not  un- 
wise or  unbecoming.  It  is  likewise  to  be 
observed  that  a  composition,  with  the  con- 
sent of  a  certain  portion  of  the  creditors,  is 
clearly  sanctioned  under  section  230,  after 
a  fiat  and  the  bankrupt  has  passed  his  last 
examination,  and  it  would  seem  strange  if 
an  arrangement  by  composition  could  only 
be  effected  through  the  expensive  process 
of  a  fiat  and  adjudication  of  bankruptcy, 
and  all  the  steps  required  to  be  taken  down 
to  the  last  examination  of  the  bankrupt. 
The  consent  of  a  larger  proportion  of  the 
creditors  (nine-tenths)  is  required  if  the 
composition  is  not  offered  till  this  advanced 
stage,  when  the  estate  is  probably  mate- 
rially injured;  but  the  same  power  may 
not  improbably  be  given  by  general  words 
to  six-sevenths  of  the  creditors  in  an  earlier 
stage  when  the  composition  is  likely  to  be 
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larger.  We  must  look,  however,  to  the 
enactment,  by  which  it  is  contended  that 
a  condition  inconsistent  with  a  composition 
deed  is  imposed  upon  all  deeds  to  be  pro- 
tected by  sect.  224.  The  plaintiffs'  counsel 
relies  entirely  upon  the  words  in  sect.  228 : 
"  That  the  creators  of  every  such  trader 
shall  have  the  same  right  respectively  as 
to  set-off,  mutual  credit,  lien,  and  priority, 
and  joint  and  separate  assets  shall  be  distri- 
htUed  in  like  manner  as  in  bankruptcy,*' 
The  first  part  of  this  enactment  as  to  the 
rights  of  creditors  only  points  out  the  mode 
in  which  the  amount  of  the  debts  claimed 
by  them  is  to  be  ascertained,  and  applies 
as  well  to  a  composition  deed  as  a  deed 
under  which  all  the  effects  of  the  trader 
are  to  be  sold  and  distributed  among 
his  creditors.  The  remaining  words, 
"and  joint  and  separate  assets  shall  be 
distributed  in  like  manner  as  in  bank- 
ruptcy," do  not  apply  to  a  composition 
deed ;  but  are  they  enough  to  shew  the  in- 
tention of  the  legislature  that  every  deed 
to  which  they  do  not  apply  is  to  be  excluded 
from  the  protection  given  by  the  statute  to 
such  arrangements  ?  They  do  not  apply 
unless  the  trader  has  been  in  partnership, 
and  has  joint  and  separate  assets,  so  that 
a  sole  trader  and  his  creditors  cannot  have 
the  benefit  of  a  deed  of  arrangement  against 
the  will  of  any  rapacious  or  fraudulent 
creditor,  even  if  the  business  of  the  trader 
is  entirely  stopped,  and  all  his  effects  are 
to  be  sold  for  distribution  among  all 
his  creditors.  But  may  not  the  mean- 
ing be,  that  where  there  are  joint  and  sepa- 
rate assets  to  be  distributed,  they  "  shall 
be  distributed  in  like  manner  as  in  bank- 
ruptcy"? This  is  no  general  enactment 
that  in  every  case  the  assets  of  the  trader 
must  be  distributed  according  to  the  bank- 
rupt law ;  and  it  seems  to  say  no  more  than 
that  where  the  trader  has  been  in  partnership, 
•  and  has  separate  as  well  as  joint  property 
to  be  distributed,  the  separate  creditors  are 
to  have  the  benefit  of  the  separate  assets, 
and  the  joint  creditors  of  the  joint  assets, 
but  does  not  impose  a  necessity  for  having 
any  such  distribution  if  the  creditors  are 
contented  rather  to  take  a  certain  pro- 
portion of  their  debts  guaranteed  by  suffi- 
cient sureties. 

The  224th  section  clearly  comprehending 
composition  deeds,  the  subsequent  proviso 


to  exclude  them  ought  to  be  clear;  but 
the  words  relied  upon  are  at  most  equi* 
vocal ;  and  sufficient  effect  may  be  given 
to  them  without  supposing  that  they  are 
meant  to  narrow  the  operation  of  the  act 
to  cases  where,  in  mercantile  language, 
the  trader  is  to  be  "  broken  up,"  leaving 
the  frauds  and  mischiefs  long  experienced 
in  arrangements  by  composition  deed  un- 
touched. 

We  have  been  (not  unduly)  pressed  with 
the  authority  of  Drew  v.  Collins.  To  that 
authority  we  have  paid  the  most  sincere 
respect;  but  after  a  very  careful  examina- 
tion, we  are  not  able  to  assent  to  the  reason- 
ing on  which  it  rests.  As  it  is  only  the 
decision  of  a  court  of  co-ordinate  jurisdic- 
tion, we  do  not  consider  ourselves  bound 
by  it ;  and  we  have  the  less  reluctance  to 
decide  according  to  our  own  opinion  as,  the 
question  being  upon  the  record,  it  may  be 
carried  to  the  Exchequer  Chamber  and  the 
House  of  Lords..  We  therefore  feel  that 
on  this  demurrer  we  are  bound  to  give 
judgment,  for  the  defendant. 

Judgment  for  the  defendant. 


Bail  Court.'^ 

1851.         >    THE  QUEEN  V,  STAPTLTON. 

Nov.  15.  J 

County  Court — Interpleader  Summons — 
Notice  and  Particulars  of  Claim, 

The  goods  on  G,*s  premises  having  been 
seized  in  execution  on  a  judgment  against 
him  in  a  county  court,  H,  put  in  the  foU 
lowing  claim  in  respect  of  them  : — I  give  you 
notice^  that  by  a  certain  indenture^  dated,  J^*c, 
between  G,  of  the  one  part  and  me  of  the 
other  part,  reciting ,^S^c,,  G,  did  grant,  con" 
vey,  and  assign  unto  m&  all  the  Jiousehold 
goods,  furniture,  personal  estate,  and  effects 
whatsoever  of  him  the  said  G,  then  or  at  any 
time  thereafter  during  the  continuance  of  the 
said  security  about  his  houses,  brewery  and 
premises,  8^c.  I  do  hereby  claim  all  and 
singular  the  goods  and  chattels  mentioned 
and  intended  to  be  assigned  by  the  deed,  and 
which  were  in  the  possession  of  G,  upon  the 
execution  of  the  said  deed,  and  which  said 
goods  and  chattels,  or  some  part  thereof, 
have  been  seized  and  taken  possession  of  by 
you  by  virtue  of  a  certain  writ,  ^c.  On  the 
hearing  of  the  interpleader  summons,   the 
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eamniy  eauri  Judge  hM  thai  the  notice  and 
pmrthmiarM  of  claim  were  insufficient  for 
want  of  an  inventory  specifying  which  of  the 
goods  and  chattels  seized  by  the  bailiff  were 
domed  by  H^  and  consequently  refused  to 
adjudicate  upon  the  claim. 

The  Court  made  absolute  a  rule  for  a 
mandamus  calling  upon  the  county  court  Judge 
to  proceed  upon  the  interpleader  summons, 
and  to  hear  and  determine  upon  the  claim. 

This  was  a  rule  nisi  for  a  mandamus  to 
H.  -Stapylton,  Esq.  Judge  of  the  county 
ooart  at  Darlington,  in  the  county  of  Dur- 
ham, commanding  him  to  proceed  upon 
an  interpleader  summons,  and  to  hear  and 
determine  upon  the  claim* 

Execution  had  issued,  against  one 
M'George,  out  of  the  county  court,  in  a  suit 
lyrought  against  him  hy  one  Helmcr,  and 
in  pursuance  thereof  the  bailiff  of  the  court 
bad  entered  the  defendant's  house  and  taken 
in  execution  the  goods  on  the  premises.  One 
Heslop  thereupon  made  a  claim  in  respect 
of  the  goods  so  seised,  and  an  interpleader 
summons  was  taken  out. 

The  following  notice  and  particulars  of 
his  ckum  were  given  by  Heslop. 

<*To  J.  C.  Marshall,  Esq.  clerk  of  the 
county  court  of  Durham  at  Darlington, 
and  to  Mr.  Oeotge  Taylor,  the  high  bailiff, 
and  to  Mr.  W.  Olive,  the  assistant  bailiff 
of  the  said  county  court. 

'*  I,  the  undersigned  Robert  Heslop,  of 
Darlington,  in  the  county  of  Durham, 
spirit-merchant,  do  hereby  give  you,  notice 
that  by  virtue  of  a  certain  indenture  of 
mortgage,  bearing  date  the  5th  of  February 
1851,  and  made  between  J.  H.  M'George, 
of  Darlington,  in  the  county  of  Durham, 
innkeeper,  of  the  one  part,  and  me,  the  said 
R.  Heslop,  of  the  other  part,  and  therein 
reciting  that  the  said  J.  H.  M'George  was 
then  justly  and  truly  indebted  to  me,  the 
said  R.  Heslop,  in  the  sum  of  348/.  7^.  lOd. 
for  goods  sold  and  delivered,  rent,  and  for 
money  lent,  as  he  the  said  J.  H.  M*6eorge 
did  thereby  acknowledge,  and  I,  the  said 
R«  Heslop,  having  demanded  payment 
of  the  said  sum,  and  the  said  J.  H. 
M'Oeorge,  not  being  able  then  to  pay  the 
same,  had  agreed  to  execute  the  said 
indenture  for  the  purposes  therewith  ex- 
'  it  is  by  the  said  indenture  wit- 
3,  that  in  pursuance  of  the  said  agree- 
Kiw  Sbbus,  XXI.— Q.B. 


ment,  and  in  consideration  of  the  sum  of 
348/.  7^*  lOd.  then  due  and  owing  as 
aforesaid,  as  he  the  said  J.  H.  M^George 
doth  thereby  acknowledge,  he  the  said 
J.  H.  M*George  did  by  the  said  indenture 
grant,  convey,  and  assign  unto  me  the  said 
R.  Heslop,  my  executors,  administrators 
and  assigns,  all  the  household  goods  and 
furniture,  plate,  linen,  and  china,  carts, 
carriages,  horses,  casks,  fixtures,  personal 
estate  and  effects  whatsoever  of  him  the 
said  J.  H.  M'George  then  or  at  any  time 
thereafter  during  the  continuance  of  the 
said  security  in  or  about  his  houses^ 
brewery,  and  premises  at  Darlington  afore- 
said and  Fayhill,  in  the  said  county  of 
Durham,  or  elsewhere ;  to  have  and  to  hold 
all  the  goods,  chattels,  and  premises  thereby 
conveyed  or  assigned,  or  intended  so  to  be, 
unto  me  the  said  R.  Heslop,  my  executors, 
administrators  and  assigns.'*  [The  notice 
further  recited  that  this  was  subject  to 
the  trusts  of  the  deed,  and  that  there  was 
a  power  of  sale  on  default  of  payment  of 
the  sum  of  348/.  7«.  lOd,,  and  then  proceed- 
ed]— "  I  do  hereby  claim  all  and  singular 
the  said  goods  and  chattels  mentioned  and 
intended  to  be  assigned  by  the  said  deed, 
and  which  were  in  the  possession  of  the 
said  J.  H.  M* George  upon  the  execution 
of  the  said  deed,  and  which  said  goods  and 
chattels,  or  some  part  thereof,  have  been 
seized  and  taken  possession  of  by  you,  in 
virtue  of  a  certain  writ  of  execution  wherein 
J.  S.  Helmer  is  the  plaintiff  and  the  said 
J.  H.  M* George  is  the  defendant,  or  by 
other  process  issued  out  of  the  said  county 
court  of  Durham  at  Barnard  Castle,  Dar- 
lington, or  elsewhere,  and  1  do  hereby 
claim  the  said  goods  and  chattels,  or  such 
part  thereof  as  are  now  in  your  custody  or 
possession  by  virtue  of  the  said  mortgage 
deed.**  [It  then  averred  the  principal  sum 
and  interest  due  and  owing.] 

"R.  Heslop. 
"  Dated  this  3rd  day  of  May  1851." 

The  interpleader  summons  came  on  to 
be  heard  before  the  county  court  Judge  on 
the  14th  of  May,  when  an  objection  was 
taken  by  the  execution  creditor  that  there 
ought  to  have  been  a  schedule  or  inventory 
specifying  the  articles  claimed  by  Heslop 
and  seized  by  the  bailiff.  The  Judge  held 
the  notice  and  particulars  insufficient,  and 
refused  to  adjudicate  upon  the  claim. 
C 
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Atkinson  shewed  cause.  —  The  parti- 
culars of  claim  are  insufficient.  There 
ought  to  have  been  an  inventory  and  sche- 
dule to  enable  the  Court  to  know  what 
goods  were  claimed.  The  mortgage  deed 
professes  to  assign  not  only  the  goods  on 
the  premises  but  any  that  might  thereafter 
be  on  the  premises  during  the  continuance 
of  the  security.  It  is  clearly  inoperative 
as  to  the  latter  portion  of  goods.  The  bailiff 
is  placed  in  great  difficulty.  He  cannot 
tell  which  of  the  goods  so  on  the  premises 
belonged  to  Heslop.  The  Queen  v.  Ri" 
chards  (1)  does  not  govern  this  case. 

Lush,  in  support  of  the  rule,  was  not 
called  upon. 

WiGHTMAN,  J. — The  county  court  Judge, 
if  he  had  thought  fit,  might  have  required  a 
particular  to  have  been  delivered :  that  is 
frequently  done.  But  here  he  has  rejected 
the  claim  altogether.  This  is  the  ordinary 
course  when  a  party  claims  the  whole,  and 
is  entitled  to  part.  The  Judge  will  take 
care  that  he  does  not  get  too  much.  The 
bailiff  is  in  no  difficulty ;  he  slips  out  of 
the  proceeding  altogether,  because  the 
issue  is  between  the  claimant  and  execution 
creditor.  All  that  the  bailiff  has  to  do  is  to 
interplead.  The  rule  must  be  absolute. 
Rule  absolute. 


1851. 
Nov.  4. 


} 


In  re  bowen. 


Prohibition — Insolvency — 5  4*  ^  ^*^'« 
c,  116. — Protection  from  Process — Debts 
less  tJuin  300/. — Jurisdiction, 

A.  petitioned  the  county  court  for  pro- 
tection from  process  under  5^6  Vict.  c.  1 16. 
as  a  trader  owing  debts  amounting  in  the 
whole  to  less  than  3001.  It  appeared  that 
he  had  previously  presented  a  similar  peti- 
tion  and  obtained  a  final  order  for  protec- 
tionf  and  that  the  debts  specified  in  the 
schedule  to  the  former  petition  were  still 
unpaid.  The  whole  amount  of  the  debts 
stated  in  both  schedules  exceeded  300/.  The 
Judge  decided  that  he  was  entitled  to  pro- 
tection as  a  trader  owing  debts  amounting  in 
the  whole  to  less  than  300/. 

(1)  20  Law  J.  Rep.  (n.8.)  aB.  351. 


Heldy  that  {assuming  the  decision  to  be 
erroneous)  a  prohibition  could  not  be  granted, 
as  this  was  a  question  which  the  Judge  had 
jurisdiction  to  determine.     But 

Quaere — whether  the  decision  was  erro- 


Tamerlane  Bowen,  on  the  14th  of 
May  1851,  presented  a  petition  to  the 
Dorking  County  Court  of  Surrey  for  pro- 
tection from  process  under  5  &  6  Vict. 
c.  116,  and  therein  described  himself  as 
a  trader  owing  debts,  amounting  in  the 
whole  to  less  than  300/.,  and  he  set  forth 
in  the  schedule  to  such  petition  debts 
amounting  to  242/.  0^.  Id.  On  the  day 
appointed  for  the  first  examination,  the 
petitioner  was  sworn,  and  in  answer  to 
questions  put  to  him,  on  behalf  of  a  creditor, 
he  admitted  that  in  the  year  1843  he  had 
petitioned  the  Court  of  Bankruptcy  for 
protection  from  process  as  a  trader  owing 
debts  amounting  to  less  than  300/.,  upon 
which  petition  he  had  obtained  a  final  order 
in  the  same  year,  and  that  the  debts  from 
which  he  had  then  applied  to  be  protected, 
and  stated  in  his  then  schedule,  amounted 
to  219/.  lis.  \0d.,  the  whole  of  which 
were  still  unpaid ;  that  he  had  continued 
to  be  a  trader  ever  since  that  period,  and 
that  the  debts  in  the  schedule  to  the  peti- 
tion presented  to  the  Dorking  County 
Court,  independent  of  those  stated  in  the 
schedule  to  the  petition  of  1843,  amounted 
to  242/.  0^.  \d.  Upon  this,  the  attorney 
for  the  opposing  creditor  submitted  that  the 
Judge  of  the  county  court  had  no  jurisdic- 
tion to  grant  the  protection  prayed,  as  the 
debts  under  the  two  insolvencies  together 
amounted  to  461/.  17*.  \ld.,  the  whole  of 
which  was  still  unpaid,  and  requested  the 
Judge  to  abstain  from  frirtlier  proceedings. 
The  Judge,  however,  decided  upon  grant- 
ing the  interim  order,  and  fixed  the  18th 
of  July  1851  for  granting  the  final  order. 
Before  that  time  a  summons  for  a  writ  of 
prohibition  had  been  issued  at  chambers, 
and  the  matter  had  been  referred  by  Pat- 
teson,  J.  to  the  full  Court,  the  county 
court  Judge  being  requested  to  renew  the 
interim  order  in  the  mean  time.  Upon 
affidavits  stating  these  facts, 

Keane  now  moved  for  a  rule  calling 
upon  the  Judge  of  the  county  court,  and 
on  Bowen,  to  shew  cause  why  a  writ  of 
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prohibition  should  not  issue  to  restrain  the 
Judge  from  further  proceeding  upon  the 
said  petition. — Under  the  5  &  6  Vict. 
c,  116.  8.  1.  the  power  to  grant  protection 
firom  process  exists,  in  the  case  of  a  trader, 
only  where  he  owes  "  debts  amounting  in 
the  whole  to  less  than  300/."  According 
to  the  literal  meaning  of  those  words,  this 
trader  owes  debts  exceeding  300/.,  because 
although  under  the  former  order  the  peti- 
tioner is  protected  from  being  taken  or 
detained  by  any  process  in  respect  of  the 
then  existing  debts,  those  debts  still 
remain  owing  by  him.  The  remedy  is 
barred,  but  the  debts  arc  not  extinguished 
— 7  ^  8  Fici.  c.  96.  *.  22.  The  final  order 
is  a  protection  only  to  the  petitioner  himself; 
it  does  not  operate  in  favour  of  his  heirs, 
executors  or  administrators,  as  a  discharge 
docs  under  the  1  &  2  Vict.  c.  110.  s.  91. 
The  discharge  by  the  Insolvent  Court  of  a 
person  against  whom  a  judgment  has  been 
obtained  in  the  county  court  docs  not 
satisfy  the  judgment — Abley  V.  Dale  (1). 

[Lord  Campbell,  C.J. — Is  he  not  some- 
what in  the  position  of  an  uncertificated 
bankrupt  ?] 

The  whole  estate,  present  and  future, 
is  vested  in  the  assignees  under  the  first 
order — 5  ^  6  Vict.  c.  116.  ss.  7,  9. 
Whatever  he  now  has  is.  therefore  equally 
liable  for  the  old  as  for  the  new  debts, 
and  any  order  to  be  made  upon  the 
present  petition  must  (if  operative  at  all) 
operate  on  the  old  as  well  as  on  the  new 
debts.  But  the  second  petition  is  altogether 
void. 

[WioHTMAN,  J. — If  SO,  there  is  no  need 
to  have  a  prohibition.] 

The  creditor  may  suffer  great  hardship 
if  this  protection  is  granted,  and  he  ought 
not  to  be  compelled  to  run  the  risk  of 
issuing  execution  against  the  insolvent. 

[Lord  Campbell,  C.J. — Supposing  a 
Judge  erroneously  decides  that  a  debt  is 
barred  by  the  Statute  of  Limitations,  could 
you  apply  for  a  prohibition  ?] 

If  an  inferior  Judge  decides  that  he  has 
jnrisdiction,  a  prohibition  will  lie  if  in 
troth  he  has  no  jurisdiction — Thompson 
V.  Ingham  (2).  Here  he  has  erroneously 
decided  that  the  trader  docs  not  owe  the 


(1)  20  Law  J.  Rep.  (n.s.)  C.P.  233. 

(2)  19  Ibid.  aB.  189. 


former  debts  within  the  meaning  of  the 
5  &  6  Vict.  c.  110;  and  prohibition  will 
lie  where  an  inferior  court  puts  a  wrong 
construction  upon  an  act  of  parliament. 

[Lord  Campbell,  C.J.  —  In  that  case 
the  county  court  was  expressly  forbidden 
to  try  a  question  of  title,  and  the  Judge's 
decision  could  not  alter  the  fact  of  title 
coming  in  question.  Here  he  has  juris- 
diction to  inquire  whether  the  trader  owes 
debts  less  than  300Z.] 

Lord  Campbell, C.J. — I  give  no  opinion 
whether  these  former  debts  are  or  are  not 
to  be  reckoned  as  part  of  that  in  respect 
of  which  the  trader  seeks  to  be  protected. 
It  seems  to  me  that  upon  this  motion 
we  are  called  upon  to  decide  that  ques« 
tion,  because  the  county  court  Judge  had 
jurisdiction  to  inquire  whether  the  debts 
owing  by  the  trader  were  below  or  above 
3002.  in  the  whole,  and  he  had  a  right  to 
decide  whether  what  remained  due  under 
the  former  insolvency  was  to  be  taken  into 
account  or  not ;  and  we  cannot  review  his 
decision,  even  if  it  were  erroneous.  If  it 
were  not  so,  wherever  a  county  court  Judge 
made  a  mistake  in  summing  up  what  was 
due  from  a  petitioner,  we  should  be  asked 
to  review  his  decision.  If  he  were  to  say 
a  debt  is  barred  by  the  statute  when  it  is 
not  barred,  the  party  against  whom  he 
decides  might  then  come  to  this  Court; 
and  so  in  almost  every  case  of  a  decision 
which  the  party  considers  wrong.  If  the 
present  applicant  wishes  to  dispute  the 
validity  of  this  order,  he  may  do  so  in 
another  mode.  If  the  Judge  had  no  autho- 
rity to  make  it,  it  is  a  mere  nullity,  and 
can  do  no  harm.  We  are  not,  therefore, 
called  upon  to  interfere. 

Patteson,  J, — I  am  afraid  that  this 
point  must  be  raised  in  some  other  way. 
If  there  is,  in  fact,  more  than  300/.  owing 
from  the  trader,  the  protection  would  be 
unavailing,  and  if  an  action  were  brought 
and  the  protection  pleaded  the  question 
might  be  raised  upon  the  record.  But  I 
do  not  think  we  can  grant  a  prohibition. 
This  is  not  exactly  like  Gould  v.  Gapper 
(3),  where  it  was  held  that  prohibition  lies 
where  a  spiritual  court  puts  a  wrong  con- 
struction  upon   a  statute.      The  county 

(3)  5  East,  345. 
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court  is  difterent  from  a  court  of  peculiar 
jurisdiction.  It  is  a  temporal  court,  which 
proceeds  upon  the  same  rules  as  we  do 
ourselves ;  and  therefore  we  cannot  inter- 
fere when  it  has  decided  upon  the  construc- 
tion of  a  statute  in  a  matter  over  which  it 
dearly  has  jurisdiction  to  inquire. 

WiGHTMAN,  J. — ^The  county  court  Judge 
has  authority  to  grant  a  protection  from 
process  to  any  trader  who  owes  debts 
amounting  in  the  whole  to  less  than  300^. 
He  must,  therefore,  have  jurisdiction  to 
inquire  into  the  amount  of  the  debts,  and 
to  form  his  judgment  upon  the  fact.  In 
arriving  at  this  decision  many  points  of  law 
may  arise, — ^for  example,  whether  a  debt  is 
baired  by  the  Statute  of  Limitations  or  not; 
and  we  cannot  review  his  judgment  if  he 
decides  wrongly  on  any  such  point  of  law. 
Thompson  v.  Ingham  is  difierent  from  the 
present  case.  There  a  question  of  title 
came  directly  in  issue,  which  the  county 
court  is  by  the  statute  expressly  forbidden 
to  try,  and  the  only  remedy  there  was  by 
a  prohibition.  Here,  if  the  protection  is 
erroneously  granted  it  is  a  mere  nullity, 
and  there  would  be  little  use  in  our  pro- 
hibiting the  proceedings. 

jftule  refused.    . 


1851.      f 
Nov.  11.  ^ 


YOUNG  V.  THE  MASTER,  FEL- 
LOWS AND  SCHOLARS  OF 
CLARE  HALL. 

Tithe  Commutation  Act — Modus— Annual 
Payment  for  Tithes  and  Glebe — Evidence — 
Books  of  former  Incumbent. 

For  a  time  longer  than  that  prescribed  by 
the  Tithe  Commutation  Act,  2  <^  3  Will.  4. 
c.  100,  an  annual  payment  of  20/.  had  been 
paid  to  the  rectors  of  the  parish  of  fV.  by  the 
occupier  of  the  land  in  R^  a  hamlet  of  that 
parish.  This  appeared  from  a  nund>er  of 
terriers  from  1579  to  1823,  and  an  account 
hook  kept  by  a  former  incumbent,  of  the  re" 
ceipts  and  payments  in  respect  oftheparish, 
between  the  years  1767  and  1803.  In  many 
of  the  entries  glebe  lands  in  R.  were  referred 
to,  and  the  201.  was  said  to  be  for  the  glebe 
and  tithes,  and  upon  a  feigned  issue  under  the 
Tithe  Commutation  Act,  the  jury  found  that 
the  20/.  had  been  paid  quarterly  during  the 
requisite  statutable  period,  partly  for  tithe 
and  partly  for  glebcy  and  not  for  tithe  alone. 


Held,  that  upon  such  finding  the  pay" 
ment  of  20/.  could  not  be  considered  a  valid 
modus  in  discharge  of  the  tithes  of  R,  within 
the2^S WiU. 4. c.  100 ;  nor coulditbe treated 
as  having  originated  in  an  arrangement  made 
before  the  disabling  statutes,  whereby  such 
payment  was  agreed  to  be  made  in  respect  of 
the  glebe  and  tithes,  and  the  incumbent,  with 
the  consent  of  the  patron  and  ordinary,  alien- 
ated  the  glebe  lands,  and  thus  upheld  as  a 
valid  discharge  of  the  tithes;  inasmuch  as  the 
facts  shewed  that  subsequerU  to  the  disabling 
statutes,  the  glebe  land  remained  in  the  owner- 
ship  of  the  incumbent. 

Held,  also,  that  the  account  book  of  the 
former  incumbent  had  been  properly  admitted 
in  evidence. 

This  was  a  feigned  issue  under  the  provi- 
sions of  the  Tithe  Commutation  Act.  The 
plaintiffwas  the  rector  of  the  parish  ofWales- 
by,  in  the  county  of  Lincoln,  and  the  defen- 
dants were  landowners  of  a  certain  hamlet 
or  place  in  the  said  parish  called  Bisby. 
And  the  question  in  the  case  was,  whether 
a  modus  or  yearly  sum  of  20/.  was  payable 
to  the  rector  in  satisfaction  and  discharge 
of  all  the  tithes  of  Risby,  and  was  rendered 
valid  and  indefeasible  by  the  statute  2  &  3 
Will.  4.  c.  100. 

The  case  came  on  for  trial,  before  the 
Chief  Justice  of  the  Common  Pleas,  at 
the  Lincolnshire  Summer  Assizes,  1850» 
when  a  verdict  was  found  for  the  defendants 
as  hereinafter  stated,  leave  being  reserved 
by  the  Chief  Justice  to  the  plaintiff  to 
move  to  set  that  verdict  aside  and  enter  a 
verdict  for  the  plaintiff,  or  that  the  facts 
should  be  stated  in  a  special  case. 

This  motion  was  accordingly  made  in 
Michaelmas  term,  1850,  and  by  leave  then 
given,  the  following  special  case  was  stated 
for  the  opinion  of  the  Court. 

Risby  is  a  hamlet  in  the  parish  of  Wales- 
by,  and  for  a  considerable  time  past  all  the 
lands  in  the  hamlet  have  been  in  the  occu- 
pation of  one  person  as  lessee  or  tenant  of 
the  defendants.  Tithes  were  always  pay- 
able in  kind  for  the  rest  of  Walesby  parish^ 
but  for  a  period  greatly  exceeding  the 
period  precribed  by  the  statute  2  &  3  Will.  4. 
c.  1 00.  no  tithes  in  kind  have  been  rendered 
for  Risby.  It  did  not  appear  at  what  time 
tithes  ceased  to  be  payable  in  kind  in  that 
hamlet,  but  for  the  period  aforesaid  a  yearly 
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•nm  of  201.  has  been  received  by  the  rec- 
ton  of  Walesby  for  the  time  being,  from  the 
lessors  or  tenants  for  the  time  being  of  the 
lands  of  the  defendants  situate  in  Risby 
aforesaid.     And  the  main  question  of  fact 
raised  at  the  trial  was,  whether  this  201.  had 
been  paid  during  the  statutable  period,  in 
satisfaction  and  discharge  of  tithes  alone, 
as  was  contended  by  the  defendants,  or  in 
respect  of  tithes  and  glebe  as  was  contended 
by  the  plaintiff.     Evidence  was  given  on 
the  part  of  the  plaintiff  as  to  the  origin  of 
this  pa3rnient,  by  the  production  of  a  number 
of  terriers  from  the  year  1579  to  the  year 
1823  inclusive.     In  several  of  the  earliest 
of  those  terriers  no  mention  was  made  of  any 
money  payment  in  respect  of  Risby,  dr  of 
any  tithes  in  kind  rendered  therefrom ;  and 
it  speared  that  there  existed  a  considerable 
number  of  distinct  pieces  of  glebe  land  in 
that  hamlet.    The  greater  part  of  the  lands 
of  Risby  appear  from  the  terriers  to  have 
been  unincl<Med  at  that  time,  and  the  glebe 
lands  lay  dispersed  in  various  parts  of  the 
open  fields.     And  in  six  of  the  earlier  ter- 
riers (from  1579  to  1674)  the  glebe  lands 
in  Risby  are  very  minutely  described.     In 
the  next  terrier,  dated  1697,  it  is  stated  that 
the  toftstead  and  glebe  in  Risby  had  been 
compounded  for  for  the  time  of  fifty-seven 
yean  at  20/.  per  annum  paid  quarterly,  and 
t^t  the  glebe  was  about  fourteen  acres  as 
appeared  by  ancient  terriers,  but  particular 
n'toations  and  boundaries  are  not  stated  in 
^  or  any  subsequent  terriers,  but  refer- 
ence is  occasionally  made  to  the  ancient 
'^'riers  as  containing  a  description  of  the 
^iebe  lands.     In  the  next  terrier,  dated 
^J^9  it  is  stated  that  the  parsonage  glebe 
^  ftisby  was  not  presented,  because  there 
*•  tJicn  a  legal  composition  for  the  glebe 
^'^^  t.ithes  of  Risby,  but  the  amount  is  not 
^ntioned;  but  in  the  next  terrier  of  1703 
^^^  '^^me  statement  appears,  except  that  the 
^^^I^^Xuit  of  the  composition  is  stated  to  be 
I  **^^_^P^  annum.    In  the  next  terrier,  dated 
e^  ^^^»  it  is  stated  that  Risby  was  a  hamlet 
^^^^^pt  from  tithes  upon  a  composition  of 
t^      ^    ipn  annum,  and  then  follows  a  state- 
^  ^^tithat  there  were  no  prescriptions  to 
a.^^  lands  or  farms.     In  the  next  terrier, 
5^^  1718,  it  is  stated  that  Risby  was 
j^^^anlet  exempt  from  tithes  upon  a  com- 
i%ion  of  20/.  per  annum.     The  next 
is  without  date,  but  in  the  same 


terms,  and  is  signed  by  the  same  incum* 
bent  as  the  terrier  next  mentioned,  which 
is  dated  1724.  In  that  it  is  stated  that 
Risby  was  a  hamlet  exempt  from  tithes 
at  present  upon  a  composition  of  20/. 
per  annum ;  and  also  that  there  had  been 
formerly  glebe  land  there  likewise,  and 
that  there  was  no  proof  left  of  the  legality 
of  the  composition.  In  the  next  terrier 
dated  1730,  it  is  stated  that  there  were  no 
glebe  lands  that  could  be  found  in  Risby, 
and  that  Risby  tithe  was  paid  by  a  com- 
position of  20/.  per  annum,  but  whether 
legal,  was  doubted;  and  then  follows: 
"  Mem.  Myself  have  discovered  something 
in  relation  to  Risby  in  an  old  register 
book  under  the  year  1640,  which  says,  this 
year  the  composition  made  for  Risby  glebe 
and  tithe  commons  20/."  In  the  last  ter- 
rier put  in  evidence  at  the  trial,  dated  1823, 
it  was  stated  that  Risby  had  paid  a  compo- 
sition of  20/.  in  lieu  of  all  tithes,  and  tiiat 
in  the  terrier  of  1724  it  was  stated  that 
there  was  no  proof  left  of  the  legality  of 
the  composition.  The  terrier  of  1823  fur- 
ther stated  that  the  then  rector  had  ob- 
tained an  opinion  as  to  the  claim  of  Risby 
to  an  exemption  from  tithes ;  but  that  as 
the  opinion  held  out  uncertain  propects  of 
success,  he  did  not  think  it  advisable  to  try 
the  question. 

It  was  further  proved,  on  the  part  of 
the  plaintiff,  that  the  Rev.  John  Whitcombe 
(the  first  of  the  three  successive  incum- 
bents named  in  the  issue)  held  the  living 
from  the  year  1767  to  1803,  and  the  plain- 
tiff's counsel  tendered  in  evidence  an  ac- 
count-book kept  by  him  during  the  whole 
of  his  incumbency,  containing  receipts  and 
payments  by  him  relative  to  the  living  of 
Walesby,  and  amongst  other  things  entries 
of  the  payment  of  the  yearly  sum  of  20/. 
in  respect  of  Risby  during  the  whole  period 
of  his  incumbency.  The  counsel  for  the 
defendants  objected  to  the  admissibility  of 
this  book  in  evidence ;  but  the  Lord  Chief 
Justice  received  it  subject  to  the  objection, 
and  the  entries  relative  to  the  receipt  of 
the  20/.  were  read.  In  a  small  number  of 
these  entries  the  20/.  was  stated  simply  as 
a  payment,  without  stating  for  what  it  was 
made,  but  in  the  great  majority  of  the 
entries  it  was  stated  to  be  a  payment  for 
the  glebe  and  tithes  of  Risby;  and  this 
was  the  case  with  respect  to  the  entries  in 


14 


COURT  OF  QUEEN'S  BENCH ; 


[New  Series 


the  latter  portion  of  Mr.  Whitcombe's  in- 
cumbency  up  to  the  year  1802  inclusive. 
Mr.  Whitcombe  was  succeeded  by  the  Rev. 
Thomas  Robert  Malthus,  who  was  insti- 
tuted in  1803,  and  held  the  living  till  1834 
when  he  died,  and  the  plaintiff  was  pre- 
sented and  instituted  and  has  held  the 
living  from  thence  to  the  present  time. 

On  the  part  of  the  defendants  at  the 
trial,  evidence  was  given  of  a  verbal  state- 
ment by  Mr.  Whitcombe  to  one  Israel 
Brice,  who  afterwards  occupied  the  lands 
•  in  Risby  for  more  than  twenty  years,  on  a 
negotiation  between  him  and  Mr.  Whit- 
combe for  the  lease  by  Mr.  Whitcombe  to 
him  of  all  his  glebe  lands,  tithes,  and  tithe 
payments,  accruing  to  him  in  the  right  of 
his  benefice ;  that  he  had  always  received 
20L  as  a  modus  for  the  tithes  of  Risby, 
and  that  he  (Brice)  could  receive  no  more, 
and  evidence  was  also  given  of  various 
payments  of  the  201.  by  the  tenants  of  the 
defendants  to  Mr.  Malthus  or  to  his  lessee 
of  the  tithes,  and  various  receipts  for  them 
were  produced  and  received  in  evidence,  in 
some  of  which  the  payment  was  termed 
"a  modus  for  Risby  tithe,"  in  others,-*" a 
tithe  composition,'*  but  in  none  of  diese 
receipts  was  there  any  reference  to  the 
glebe.  It  was  also  proved  that  the  plain- 
tiff had  continued  to  receive  the  20/.  for 
upwards  of  three  years  after  he  had  become 
the  rector ;  and  it  was  contended,  on  the 
part  of  the  defendants,  that  there  was  good 
proof  of  the  payment  having  been  made 
for  the  full  period  of  time  prescribed  by  the 
statute,  as  necessary  to  render  it  valid  and 
indefeasible,  viz.,  for  two  successive  in- 
cumbencies and  three  years  of  a  third,  the 
whole  period  exceeding  sixty  years,  and 
that  the  origin  of  the  payment  was  imma- 
terial, and  that  even  if  it  had  been  originally 
made  in  respect  of  the  glebe  as  well  as  the 
tithe  in  Risby,  yet  that  the  evidence  (exclu- 
81  ve  of  Mr,  Whitcombe's  account-book)  was 
sufficient  to  establish  that  during  the  full 
statutable  period  it  had  been  rendered  as  a 
payment  in  respect  of  tithe  alone,  or  that 
even  if  this  were  not  so,  and  that  it  had 
been  paid  in  respect  of  the  tithe  and  some- 
thing else,  the  payment  was,  nevertheless, 
rendered  valid  by  the  statute.  The  plain- 
tiff, on  the  other  hand,  contended  that  not 
only  did  the  evidence  shew  that  the  pay- 
ment had  originally  been  made  in  respect 


of  the  glebe,  which  had  become  lost  to  the 
rector  as  well  as  the  tithe,  but  that  it  was 
proved  by  Mr.  Whitcombe's  book  that 
during  his  whole  incumbency  it  was  paid 
and  received  not  for  tithe  alone,  but  for 
the  glebe  and  tithe,  and  that  without  Mr. 
Whitcombe's  book,  there  was  no  sufficient 
evidence  of  any  payment  during  a  large 
portion  of  the  statutable  period,  and  that 
in  either  point  of  view  the  plaintiff  was 
entitled  to  a  verdict.  The  Chief  Justice 
put  two  questions  to  the  jury :  first, 
whether  they  were  of  opinion  that  the  20^. 
had  been  paid  quarterly  during  the  requi- 
site statutable  period ;  and  secondly,  if  so, 
whether  it  had  been  paid  in  respect  of 
tithe  and  glebe  or  in  respect  of  tithe  alone. 
The  jury  found,  first,  that  the  20/.  had  been 
paid  quarterly  during  the  requisite  period, 
and  secondly,  that  it  had  been  so  paid 
partly  for  tithe  and  partly  for  glebe,  and 
not  for  tithe  alone.  Upon  this  finding, 
the  Chief  Justice  directed  the  verdict  to 
be  entered  for  the  defendants,  with  liberty 
to  the  plaintiff  to  move  to  enter  a  verdict 
for  the  plaintiff  on  the  third  issue,  as  stated 
in  the  commencement  of  this  special  case. 
The  two  other  issues,  which  varied  from 
the  third  in  stating  the  payment  to  have 
been  made  yearly  and  half-yearly,  became 
immaterial,  in  consequence  of  the  jury 
finding  that  the  payment  had  been  made 
quarterly  as  alleged  in  the  third  issue. 

The  questions  for  the  opinion  of  the  Court 
were,  first,  whether  upon  the  above  finding 
of  the  jury  the  verdict  upon  the  third  issue 
should  be  entered  in  favour  of  the  plaintiff 
or  the  defendants;  and,  secondly,  if  the 
Court  should  be  of  opinion  that  the  plain- 
tiff was  entitled  upon  the  above  finding 
to  have  the  verdict  entered  for  him  upon 
such  third  issue,  whether  Mr.  Whitcombe's 
account-book  was  properly  received  in 
evidence  on  the  trial.  If  the  Court  should 
be  of  opinion  that  upon  the  finding  of  the 
jury  the  plaintiff  was  entitled  to  have 
the  verdict  entered  for  him,  but  that  Mr. 
Whitcombe's  account-book  was  not  pro- 
perly received  in  evidence  on  the  trial, 
then  it  was  agreed  that  a  venire  de  novo 
should  be  awarded. 

Whitehurat  {Hayes  with  him),  for  the 
plaintiff. — As  to  the  first  question  raised, 
it  being  expressly  found  by  the  jury  that 
the  quarterly  payments,  though  made  for 
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the  statutable  period,  were  made  in  part  for 
glebe,  the  modus  cannot  be  considered  as 
valid — Toymbee  v.  Brown  (I).  As  to  the 
second  question,  it  cannot  now  be  objected 
that  the  books  of  a  former  incumbent  are 
not  admissible  in  evidence. 

Mellor,  contra. — The  payment  having 
been  certain  and  invariable,  the  further 
{int\ing  of  the  jury  does  not  make  it  the 
less  a  good  modus  within  the  Limitation 
Act,  2  &  3  Will.  4.  c.  100.  The  effect  of 
that  statute  is  to  bring  down  the  time 
of  legal  memory  to  the  period  limited  by 
it.  The  correct  rule  of  law  is  laid  down 
by  Patteson,  J.,  in  Felhwes  v.  Clay  (2) 
and  in  Salkeld  v.  Johnson  (3)  and  that  class 
of  cases.  Before  the  disabling  statutes,  it 
was  open  to  the  patron,  ordinary  and  parson 
to  alien  the  glebe  and  tithes,  and  receive 
a  payment  in  lieu  of  tithes,  and  a  modus 
is  said  by  the  Courts  to  be  founded  on 
an  antecedent  agreement.  Then,  wliat  is 
there  to  prevent  this  being  under  an  ante- 
cedent valid  arrangement  binding  at  the 
time,  and  therefore  now  a  good  modus 
within  the  Limitation  Act  ?  There  was  no 
means  of  finding  how  much  of  the  pay- 
ment had  been  made  in  respect  of  tithes 
and  glebe  respectively.  The  case  of  Thorpe 
V.  Phwden  (4)  is  a  strong  authority  in 
favour  of  the  validity  of  the  modus,  to 
shew  that  it  is  a  good  composition  within 
the  2  &  3  WiU.  4.  c.  100. 

[^CoLEEiDGE,  J. — It  does  uot  appear 
thi  any  part  of  the  money  payment  was 
referable  to  an  agreement.] 

[Patteson,  J. — In  whom  is  the  legal 
estate  of  the  glebe  land  at  this  day  ?] 

That  does  not  seem  to  be  material  here ; 
hut  it  may  be  assumed  that  it  was  aliened 
l>y  the  incumbent,  as  he  was  at  liberty  to 
do  before  the  disabling  statutes  with  the 
consent  of  tlie  patron  and  ordinary.  A 
^odas  is  but  a  composition  for  tithes,  and 
^»  is  not  open  to  any  of  the  objections  to 
t^odus  stated  in  1  Eagle  on  Tithes,  p.  486. 
^^e  case  of  Bennett  v.  Read  (5)  is  the  only 
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one  in  which  a  difficulty  arose  on  the 
ground  of  an  apportionment  of  the  sum  of 
the  composition,  and  there  the  modus  was 
held  to  be  good. 

[Lord  Campbell,  C.J. — Here  you  have 
no  case,  unless  it  can  be  shewn  that  the 
glebe  is  gone.] 

The  terriers  shew  no  trace  of  the  glebe 
now.  Unless  the  modus  is  bad  upon  the 
face  of  it,  the  policy  of  the  existing  statutes 
requires  that  it  should  be  upheld.  Then, 
as  to  the  second  question,  all  the  text 
writers  question  the  principle  upon  which 
entries  in  the  books  of  a  former  incumbent 
are  admissible  (6),  and  there  is  no  good 
ground  for  the  admission  of  such  evidence. 

[Lord  Campbell,  C.J. — The  rule  ad- 
mitting of  their  reception  in  evidence  has 
been  laid  down  for  a  long  time,  and  has 
always  been  acted  upon.  [He  referred  also 
to  Mouys  V.  Leake  (7).] 

JVhitehurstf  in  reply. — The  issue  here  is 
simply  whether  a  modus  of  20/.  was  pay- 
able in  satisfaction  and  discharge  of  the 
tithes  of  the  hamlet  of  Risby,  and  it  is 
found  that  it  was  not.  The  Tithe  Com- 
missioner had  nothing  to  do  with  the  glebe. 
In  Thorpe  v.  Plowden  the  issue  was 
general  as  to  whether  the  lands  in  question 
were  free  from  tithes,  and  the  ground  of 
the  decision  in  that  and  the  other  cases 
cited,  are  inapplicable  to  the  present  case, 
which  must  be  decided  entirely  upon  the 
provisions  of  2  &  3  Will.  4.  c.  100,  and  as 
a  case  subsequent  to  the  disabling  statutes. 
The  glebe  appears  to  have  still  existed  in 
1640,  and  nothing  appears  here  to  pre- 
vent proceedings  from  being  taken  at  any 
time  for  the  recovery  of  the  glebe.  The 
5  &  6  Vict.  c.  54.  s.  7.  (8)  prevents  all 
difficulty  and  hardship  from  occurring  in 
cases  like  this. 

(6)  See  1  Taylor  on  Evidence,  451. 

(7)  8  Term  Rep.  411. 

(8)  Section  7.  enacts,  '*  That  where  any  agreement 
shall  have  been  made  before  the  passing  of  the  first- 
recited  act  for  giving  land  or  money,  or  both,  in- 
stead of  tithes  or  glebe  or  commonable  or  other  rights 
or  easements,  which  is  not  of  legal  validity,  and  such 
lands  or  money,  or  both,  shall  appear  to  the  Com- 
missioners to  be  a  fair  equivalent  for  the  said  tithes 
or  glebe,  or  rights  or  easements,  they  shall  be  em- 
powered to  confirm  and  render  valid  such  agree- 
ment ;  and  in  case  the  same  shall  not  appear  to  be 
a  fair  equivalent,  the  said  Commissioners  shall 
nevertheless  be  empowered  to  confirm  such  agree- 
ment, and  also  to  make  an  award  for  such  rent- 
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Lord  Campbell,  C.J. — I  am  of  opinion, 
the  jury  having  found  that  the  payment 
was  partly  for  tithe  and  partly  for  glebe, 
that  the  verdict  on  the  third  issue  ought 
to  be  entered  for  the  plaintiff.  The  only 
ground  upon  which  the  verdict  could  be 
entered  for  the  defendants,  is  that  to  which 
Mr.  Mellor  ingeniously  adverted,  namely, 
that  an  arrangement  had  been  made  before 
the  disabling  statutes  with  the  consent  of 
the  patron  and  ordinary,  under  which  the 
incumbent  for  ever  alienated  the  glebe,  and 
agreed  that  the  consideration  for  the  tithe 
and  glebe  should  be  an  annual  payment  of 
20/.  by  the  landowners  of  Risby.  Now, 
supposing  such  an  arrangement  before  the 
statutes  would  have  been  valid,  and  might 
have  been  said  to  be  a  payment  or  modus 
in  discharge  of  tithes  (although  it  is  very 
difficult  to  see  how  that  could  be  called  a 
modus  in  law),  it  lies  upon  the  defendants 
to  shew  that  by  such  an  arrangement  as 
that,  land  which  was  before  glebe  became 
transferred  to  the  landowners  of  Risby ;  for 
if  not,  and  the  title  to  the  glebe  is  still  in 
the  incumbent,  he  might  bring  an  action 
upon  his  right  at  any  time  ;  and  if  so,  can 
it  then  be  said  that  this  is  a  valid  modus, 
when  no  distinction  is  made  between  what 
is  payable  for  tithes  and  what  for  glebe  ? 
Then,  has  it  been  shewn  that  there  was 
any  alienation  of  the  glebe  lands?  I  think 
not,  for  after  the  passing  of  the  disabling 
statutes,  the  glebe  lands  were  in  the  hands 
of  the  incumbent,  and  the  boundaries 
known,  and  it  is  impossible  to  say  that  the 
title  to  them  is  not  now  in  him ;  and  that 
being  so,  this  is  not  a  valid  payment  in 
discharge  of  tithes,  whether  called  a  modus 
or  by  any  other  name. 

Patteson,  J. — This  payment  is  set  up 
as  a  modus,  and  must  be  good,  if  at  all,  at 
common  law.  It  is  not  set  up  as  an  agree- 
ment for  a  composition  of  tithes,  as  in 
Thorpe  v.  Plowden^  and  it  is  the  most 
extraordinary  modus  I  ever  heard  of;  and 
I   must   confess  I  cannot  comprehend  it 

charge,  which  with  the  said  land  or  money,  or  hoth, 
will  be  a  fair  equivalent  for  the  said  tithes  or  glebe, 
or  rights  or  easements,  and,  subject  to  such  oonflr- 
mation  and  award,  to  extinguish  the  right  of  the 
tithe  owners  to  the  perception  of  the  said  tithes,  or 
his  title  to  the  said  glebe,  rights  or  easements,  or  to 
the  receipt  of  any  rent-charge  instead  thereof,  other 
than  the  rent-charge  awarded  over  and  above  the 
lands  or  money,  or  both,  so  confirmed  to  them. 


as  a  modus  at  all :  other  lands  which  have 
nothing  whatever  to  do  with  the  glebe,  are 
to  be  liable  to  part  payment  of  die  actual 
rent  of  glebe  lands  in  another  man's  pos- 
session. Thorpe  v.  Plowden  is  quite  a 
different  case.  There  the  composition  was 
held  good  under  the  2nd  section  of  the 
2  &  3  Will.  4.  c.  100;  the  Court  saying 
that  it  mattered  not  whether  the  agree- 
ment was  valid  as  to  the  glebe  land  or  not, 
the  composition  was  a  good  one  within  the 
meaning  of  the  statute.  No  question  of 
modus  was  at  all  touched  by  that  case,  and 
I  think  it  quite  impossible  to  have  a  modus 
which  is  to  be  in  lieu  of  the  re|it  of  land. 
There  was  no  alienation  of  the  glebe  land, 
and  it  is  quite  manifest  that  the  payment 
in  question  is  a  rent,  and  nothing  more. 

Coleridge,  J. — The  finding  of  the  jury 
concludes  the  case.  The  defendants  rely 
on  what  they  call  a  modus,  and  unless 
they  are  right  in  that  respect  they  must 
fail.  Now,  tiie  payment  of  20/.  is  found 
to  be  for  tithe  and  glebe,  and  the  glebe 
lands  may  still  be  in  the  ownership  of  the 
incumbent,  and  there  may  never  have  been 
any  intention  to  alien  them.  It  appears 
to  be  no  more  than  a  yearly  payment  as 
rent  for  land,  and  I  think  the  mere  state- 
ment of  the  fjEu:ts  shews  that  it  cannot  be 
sustained  as  at  all  like  a  modus  in  dis- 
charge of  tithes. 

Judgment  for  the  plaintiff. 


LEVINSON  0.  STER. 


Bail  Couat.'^ 

1851.       > 

Nov.  11.  3 

Warrant  of  Attorney  —  Attestation  by 
Attorney  named  in  the  Warrant — Issuing 
Execution  for  Plaintiff, 

A  warrant  of  attorney,  prepared  by  the 
defendant,  was  addressed  to  H,  an  attorney ^ 
by  name.  The  plaintiff  introduced  H,  to 
the  defendant,  who  adopted  him  as  his 
attorney  to  attest  the  execution  of  the  war- 
rant of  attorney,  and  H,  accordingly  attested 
it,  H.  afterwards,  at  the  request  of  the 
plaintiff,  signed  judgment  and  issued  execu- 
tion on  the  warrant  as  attorney  for  the 
plaintiff. 

The  Court  refused  to  set  aside  the  warrant 
on  the  objection  that  the  attestation  by  H, 
was  insufficient. 
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This  was  a  motion  to  set  aside  the  judg- 
ment signed  and  execution  issued  on  a 
warrant  of  attorney,  and  to  discharge  the 
defendant  out  of  custody,  and  to  have  the 
warrant  of  attorney  delivered  up  to  be 
cancelled. 

The  defendant  had  been  arrested  on  the 
6th  of  November  under  a  ca.  sa.  issued  on 
a  judgment,  signed  on  the  31st  of  October 
last,  on  a  warrant  of  attorney,  executed  on 
the  23rd  of  August  last.  The  affidavit  of 
the  defendant  stated  that  the  warrant  of 
attorney  had  been  given  for  goods  sup- 
plied, and  that  it  had  been  prepared  at  his 
request  by  a  law-stationer  according  to 
terms  previously  agreed  upon  between 
the  attorney  and  tiie  defendant.  The 
affidavit  then  added :  **  And  deponent 
further  saith  that  on  the  said  2drd  of 
August  he  accompanied  the  said  plain- 
tiff by  his  desin.^  '^nd  one  Edgar  W.  Drew, 
to  the  office  of  Mr.  Seneca  Hughes,  the 
attorney  for  the  said  plaintiff  in  this  action, 
at  15,  Bedford  Street,  Covent  Garden,  in 
the  county  of  Middlesex,  (in  which  said 
house  the  plaintiff  also  then  resided),  for 
the  purpose  of  the  said  Mr.  Hughes  wit- 
nessing the  execution  of  the  said  warrant 
of  attorney  by  this  deponent,  and  that  on 
the  said  23rd  of  August  last  he  signed  the 
said  warrant  of  attorney  at  the  said  office, 
and  in  the  presence  of  the  said  Mr.  Hughes, 
who  attested  the  execution  thereof,  and 
acted  as  the  attorney  for  this  deponent 
therein.  And  deponent  further  saith  that 
there  was  no  attorney  present  at  the  said 
time  when  deponent  so  signed  the  said 
warrant  of  attorney  save  and  except  the 
said  Mr.  Hughes,  who,  previously  to  this 
deponent  so  signing  the  said  warrant  of 
attorney,  requested  this  deponent  to  au- 
thorize him,  the  said  Mr.  Hughes,  in 
writing,  to  act  for  him,  this  deponent,  as 
his  attorney,  in  the  signing  and  executing 
the  said  warrant  of  attorney,  and  which 
authority  he,  this  deponent,  accordingly 
wrote  and  signed,"  &c. 

Mr.  Drew's  affidavit  stated,  that  the 
plaintiff  introduced  the  defendant  to  Mr. 
Hughes,  and  said  to  the  latter  that  he  was 
to  act  as  the  defendant's  solicitor  in  the 
proceeding. 

The  warrant  of  attorney  was  addressed 

**  To  T.  Moseley,  Seneca  Hughes,  and 
Niw  Ssans,  XXI.— Q.B. 


H.  C.  Russell,  gentlemen,  attomics  of 
Her  Majesty's  Court  of  Queen's  Bench  at 
Westminster,  jointly  and  severally,  or  to 
any  other  attorney  of  the  same  court." 

The  attestation  clause  ran  thus :  — 
"Signed,  sealed  and  delivered  by  the 
said  J.  J.  Syer  in  the  presence  of  me, 
attorney  for  and  on  behalf  of  the  said 
J.  J.  Syer,  expressly  named  by  him  and 
attending  at  his  request,  and  whom  I  in- 
formed of  the  nature  and  effect  of  the 
above  warrant  of  attorney  before  the- same 
was  executed,  and  I  subscribe  as  such 
attorney. 

•*  Seneca  Hughes,  attomey-at-law, 
"  15,  Bedford  Street,  Covent  Garden." 

The  judgment  was  signed  on  the  warrant 
of  attorney,  and  execution  issued  by  Mr. 
Hughes,  as  attorney  for  the  plaintiff. 

Hawkins,  in  support  of  the  motion.— 
The  warrant  of  attorney  cannot  be  sup- 
ported. It  is  attested  by  Hughes,  who  is 
attorney  for  the  plaintiff.  The  plaintiff's 
attorney  cannot  act  as  attorney  for  the 
defendant  in  the  attestation  of  a  warrant 
of  attorney — Pry  or  y.  Swaine  (1),  Sander^ 
sony.  We8iley{2). 

[Erle,  J. — How  does  it  appear  that 
Hughes  was  attorney  for  the  plaintiff  at 
the  time  ?] 

The  plaintiff  lived  in  Hughes's  house, 
and  introduced  the  defendant  to  Hughes, 
and  told  Hughes  what  he  was  to  do. 
The  warrant  is  addressed  to  Hughes. 
Hughes  signed  judgment  on  it,  and  issued 
execution  as  attorney  for  the  plaintiff. 
There  is,  at  least,  enough  to  call  upon  the 
plaintiff  to  shew,  if  he  can,  that  Hughes 
was  not  his  attorney.  Secondly,  as  the 
warrant  is  addressed  to  Moseley,  Hughes, 
and  Russell,  it  is  submitted  that  they  are 
incompetent  to  act  as  attesting  witnesses 
for  the  defendant. 

[Erle,  J. — The  warrant  is  equally 
addressed  to  every  other  attorney  of  the 
Court  of  Queen's  Bench.  If  this  objection 
could  prevail,  no  attorney  of  the  Queen's 
Bench  could  act  as  attesting  witness ;  and 
so  practically  there  could  be  no  warrant  of 
attorney  duly  attested.] 

(1)  2  Dowl.  &  L.  P.C.  37;  8.c.  18  Law  J.  Rep. 
(N.S.)  aB.  214. 

(2)  6  Mee.  &  W.  9^;  s.c  9  Law  J.  Rep.  (n.s.) 
Exeh.  204. 
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A  distinction  may  well  be  taken  be- 
tween those  attornies  who  are  specially 
named  and  those  who  could  be  included 
only  under  the  general  words.  Probably 
the  proper  mode  of  drawing  the  warrant 
would  be,  to  add  the  words,  "  except  the 
attorney  who  shall  attest  the  same." 

Erle,  J.-^I  am  of  opinion  that  no  suffi- 
cient grounds  have  been  laid  for  setting 
aside  this  warrant  of  attorney.  It  is  a 
security  given  for  good  consideration,  and 
was  prepared  by  the  defendant  himself, 
who  is  now  endeavouring  to  take  advantage 
of  a  matter  that  has  no  effect  on  his  sub- 
stantial rights.  There  is  no  statement  in 
the  affidavit  that  Hughes  ever  had  been 
the  attorney  of  the  plaintiff  before  the 
execution  of  the  warrant  of  attorney,  or 
was  his  attorney  at  that  time.  The  fact 
of  the  plaintiff  living  in  the  same  house 
with  Hughes  does  not  tend  to  shew  that 
he  was  his  attorney,  nor  does  the  circum- 
stance of  Hughes  issuing  execution  after- 
wards, at  the  request  of  the  plaintiff,  raise 
a  necessary  presumption  that  he  was  the 
plaintiff's  attorney  when  he  attested  the 
warrant.  It  is  said  that  the  plaintiff  in- 
troduced the  defendant  to  Hughes ;  but  a 
great  number  of  cases  establish  the  propo- 
sition that  although  the  plaintiff  introduces 
the  attorney,  yet  if  the  defendant,  with  tall 
knowledge  of  his  rights,  adopts  the  attorney 
so  introduced  and  tekes  him  as  his  attorney, 
the  instrument  attested  by  such  attorney 
is  perfectly  valid.  Here  the  defendant 
signs  a  retainer  to  Hughes,  and  adopts  him, 
and  takes  him  as  his  attorney,  apparentlj^ 
with  a  full  knowledge  of  his  rights ;  and  I 
see  no  clear  ground  for  assuming  that 
Hughes  was  then  attorney  for  the  plaintiff. 

It  was  further  objected  that,  as  the  war- 
rant of  attorney  was  addressed  to  Hughes, 
the  latter  was  not  competent  to  attest  the 
document  as  attorney  for  the  defendant; 
but  I  see  no  principle  and  no  authorities 
have  been  cited  to  lead  me  to  hold  that  an 
attorney  who  is  entitled  to  enter  up  judg- 
ment on  the  warrant  is  therefore  incapable 
of  acting  as  attorney  for  the  defendant  to 
attest  the  execution. 

Rule  refused. 


N         21      I   ^^^^^^  ^^^  OTHERS  V,  REED. 

Error — Bill  of  ExceptionS'^NonsuU — 
Plaintiff* s  Right  to  appear. 

If  upon  the  trial  of  a  cause^  the  Judge 
directs  a  nonsuit,  and  the  plaintiff  does  not 
appear  when  called,  and  judgment  of  nonsuit 
is  therefore  entered  against  him,  he  cannot 
tender  a  bill  of  exceptions  and  bring  a  unit 
of  errory  assigning  for  error  that  the  Judge 
improperly  directed  the  nonsuit.  The  prO" 
per  course  is  for  the  plaintiff  to  appear  and 
require  the  Judge  to  direct  the  jury  in  point 
of  law  in  his  favour,  and  upon  the  Judge 
refusing  to  permit  him  to  appear,  and  non- 
suiting him  against  his  wiU,  or  refusing  to 
direct  the  jury  in  his  favour,  the  plaintiff 
may  tender  a  bill  of  exceptiotts^  and  bring  a 
writ  of  error. 

Error  upon  a  bill  of  exceptions  to  a 
judgment  of  the  Court  of  Record  of  the 
borough  of  Kingston-upon-HuU.  The 
record,  as  returned  in  obedience  to  the 
writ  of  error,  set  out  a  declaration  in  the 
borough  court  for  goods  sold  and  deli- 
vered by  the  plaintiffs  to  the  defendant 
within  the  jurisdiction  of  the  said  court, 
and  upon  an  account  stated  within  the 
jurisdiction  aforesaid  between  them.  The 
defendant  pleaded  (amongst  other  pleas) 
"  never  indebted,"  upon  which  issue  was 
joined,  and  after  stating  the  award  of 
the  jury  process,  the  record  proceeded : 
"A^rwards,  &c.  came  as  well  the  said 
plaintiffs  as  the  within-named  defendant, 
&c.,  and  the  jurors  of  the  jury  whereof 
mention  is  made  being  summoned,  also 
came,  who  to  speak  the  truth  of  the  mat- 
ters within  contained  being  chosen,  tried 
and  sworn,  after  evidence  being  given  to 
them,  thereupon  withdrew  from  the  box 
here  to  consider  of  the  verdict  to  be  by 
them  given  of  and  upon  the  premises,  and 
after  they  had  considered  thereof  and 
agreed  amongst  themselves,  they  returned 
to  the  box  to  give  their  verdict  in  that 
behalf.  Whereupon  the  plaintiffs,  being 
solemnly  called,  came  not,  nor  do  they 
further  prosecute  their  writ  against  the 
defendant.  Therefore  it  is  considered 
that  the  said  plaintiffs  take  nothing  by 
their  said  writ,"  &c. 
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The  bill  of  exceptions,  after  stating  that 
the  issues  came  on  to  be  tried  at  the  said 
borough  court,  set  out  certain  facts  which 
were  given  in  evidence  by  the  counsel  for 
the  plaintiffs  in  support  of  the  first  issue 
raised  to  the  first  count  (1).  ''Upon  the 
aforesaid  proof,  the  counsel  for  die  said 
defendant  insisted  that  the  above  evidence 
proved  a  delivery  of  the  said  goods  by  the 
plaintifb  to  the  defendant  at  Arbroath  in 
Scotland,  and  not  any  delivery  of  them  at 
Kingston-upon-Hull  within  the  jurisdic- 
tion aforesaid,  and  that,  therefore,  the 
plaintiffs  were  not  entitled  to  recover  upon 
the  said  first  count  of  the  declaration. 
The  plaintiff'  counsel,  on  the  other  hind, 
insisted  that  the  said  evidence  proved  such 
a  delivery  of  the  said  goods  to  the  defen- 
dant by  Uie  plaintifiBi  within  the  said  juris- 
diction, and  that  the  action  was,  therefore, 
maintainable  as  far  as  respected  the  said 
first  count.  The  said  Judge  of  the  said 
court,  however,  declared  it  to  be  his 
opinion,  and  held  and  affirmed,  that  the 
evidence  to  given  as  aforesaid  proved  a 
delivery  of  the  said  goods  to  the  defendant 
at  Arbroath  in  Scotland  and  not  at  Hull, 
or  within  the  jurisdiction  of  the  said  court.*' 
And  to  maintain  the  issue  firstly  above 
joined,  so  far  as  respects  the  said  second 
count,  the  plaintiffs'  counsel  gave  in 
evidence  other  facts  [setting  them  out}, 
**but  the  said  Judge  then  declared  it  to  be 
his  opinion,  and  held  and  affirmed,  that  there 
was  no  evidence  of  an  account  stated 
within  the  jurisdiction  so  as  to  maintain 
the  said  count  of  the  declaration.  And 
the  said  Judge  of  the  court  aforesaid 
having  so  declared  his  opinion  and  decision 
in  favour  of  the  said  defendant  on  the 
issue  aforesaid,  with  respect  to  both  the 
said  counts,  nonsuited  the  plaintiffs. 
Whereupon  the  counsel  for  the  plaintiffs, 
conceiving  that  such  opinions  and  decisions 
of  the  said  Judge  were  erroneous  and  bad 
in  law,  made  his  exceptions  to  the  said 
opinionB,  decisions  and  judgments  of  the 
said  Judge,"  &c. 

Joinder  in  error. 

CnmpUm^  for  the  plaintiff  in  error  (2).— 

(1)  TIm  efidenee,  as  well  ai  all  argument  upon 
its  eflaet,  is  omitted  in  the  report,  as  the  Court  gave 
BO  o^idon  upon  the  merits  of  the  case. 

(S)  BefiMW  Lord  Campbell,  C  J.,  Patteson,  J.  and 


Strother  v.  Hutchinson  (3)  is  a  distinct 
authority  that  a  bill  of  exceptions  wiU  lie 
upon  a  nonsuit. 

[Lord  C  am pbsll,C.  J. — There  the  sheriff 
acted  against  law  in  nonsuiting  a  plaintiff 
who  appeared.] 

So  here  it  is  stated  in  the  bill  of  excep- 
tions that  the  recorder  nonsuited  the  plain- 
tiff*, who  thereupon  tendered  a  bill  of  ex- 
ceptions. It  is  perfectly  clear,  therefore, 
that  the  plaintiff  objected  to  being  non- 
suited, and  so  the  two  cases  are  directly 
parallel. 

Mellishf  contra. — ^No  writ  of  error  will 
lie  in  this  case.  A  party  may  when  being 
called  appear  and  require  the  Judge  to 
direct  the  jury,  and  then  he  may  tender  a 
bill  of  exceptions  to  that  direction ;  but  it 
he  does  not  appear  and  is  nonsuited,  he 
cannot  afterwards  be  heard  to  except  to  the 
ruling  of  the  Judge  in  point  of  law.  The 
sole  ground  of  the  decision  in  Strother  v. 
Hutchinson  is,  that  the  Judge  nonsuited 
the  plaintiff  against  his  will,  and  refused 
to  leave  the  case  to  the  jury  ;  there  is  no 
doubt  that  the  sheriff's  decision  there  was 
perfectly  correct  in  point  of  law. 

[Lord  Campbell,  C.J.— But  it  doea 
seem  to  lay  it  down  broadly  that  a  Judge's 
direction  of  a  nonsuit  is  reviewable  by  biU 
of  exceptions.] 

The  judgment  of  Bosanquet,  J.  shews 
that  the  Court  proceeded  on  the  ground 
that  the  Judge  had  mbconducted  himself 
in  directing  the  nonsuit  against  the  will  of 
the  plaintiff.  In  truth,  the  plaintiff  there 
was  never  legally  nonsuited,  and  there  is 
no  doubt  that  if  a  wrong  judgment  is 
entered,  on  a  nonsuit,  a  writ  of  error  will 
lie.  But  there  is  no  single  case  to  be  found 
where  a  plaintiff,  after  being  duly  non- 
suited, has  ever  been  allowed  to  tender  a 
bill  of  exceptions. 

[Lord  Campbell,  C.J. — The  statement 
on  this  record  that  the  plaintiff  was  non-» 
suited,  and  thereupon  tendered  a  bill  of 
exceptions,  is  absurd.  He  was  out  of  court 
by  the  nonsuit.] 

It  is  for  that  reason  that  a  plaintiff  after 
a  nonsuit  cannot  move  for  judgment  non 
obstante  veredicto.  In  Evans  v.  Sweet  {4) 
Best,  C.J.  says,  it  is  difficult  to  conceive 

(8)  4  Bing.  N.C.  83;  s.c.  7  Law  J.  Rep.  (n.s.) 
C.P.  1. 
(4)  2  Bing.  826 ;  s.  c.  8  Law  J.  Rep.  C.P.  21. 
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that  error  can  lie  after  a  nonsuit,  except  for 
some  mistake  in  entering  up  the  judgment 
^^Kempland  v.  Macauley  (5).  Minchin  v. 
Clement{6)sheyfa  that  Lord  Ellenborough's 
opinion  was  to  the  same  effect. 

[Lord  Campbell,  C.J. — The  established 
practice  is  that  a  plaintiff  may  always  ap- 
pear and  require  the  case  to  go  to  the  jury. 
I  remember  having  done  so  on  the  Oxford 
circuit,  and  succeeded  in  getting  the  ver- 
dict.] 

There  is  nothing  on  this  record  to  shew 
that  the  Judge  was  ever  asked  to  direct  the 
jury.  The  expression  that  ''the  Judge 
nonsuited  the  plaintiffs"  can  only  mean 
that  he  expressed  an  opinion  that  the 
plaintiffs  should  be  nonsuited,  and  that 
the  plaintiffs  acquiesced  in  that  opinion. 
If  this  attempt  were  to  prevail,  the  case 
might  be  carried  up  to  the  House  of  Lords, 
and  if  the  judgment  of  nonsuit  were  there 
affirmed  the  plaintiffs  would  be  able  to 
bring  a  fresh  action  the  next  day,  whereas 
inierest  reipublic^s  ut  sit  finis  litium. 

Crompton,  in  reply.  —  The  Statute  of 
Westminster  says  nothing  about  a  jury  or 
a  verdict ;  a  bill  of  exceptions  is  given  for 
any  miscarriage  of  a  Judge  in  point  of  law. 

[Lord  Campbell,  C.J. — The  practice 
for  which  you  contend  would  be  very  in- 
convenient if  allowed.] 

It  is  a  mere  question  of  degree,  whether 
a  Judge  nonsuits  a  plaintiff  in  invituntf  or 
a  plaintiff  acquiesces  in  the  decision  of  the 
Judge,  and  is  nonsuited  through  ignorance 
of  the  law. 

[Patteson,  J. — This  record  is  inconsis- 
tent. A  plaintiff  cannot  tender  a  bill  of 
exceptions  after  he  is  nonsuited.] 

The  same  inconsistency  existed  in  Stro- 
ther  V.  Hutchinson.  But  it  is  in  truth 
merely  formal,  as  there  are  no  doubt  some 
cases  where  a  bill  of  exceptions  may  be 
tendered  after  a  nonsuit.  The  objection  is 
clearly  answered  in  that  case. 

[Lord  Campbell,  C.J. — Can  you  after 
a  nonsuit  bring  a  writ  of  error  for  anything 
which  took  place  before  the  nonsuit  ?] 

In  Strother  v.  Hutchinson  Tindal,  C.J. 
says,  it  lies  for  improperly  allowing  or  re- 
fusing a  challenge  of  the  jury. 


Cur.  adv,  vult. 


(6)  4  Term  Rep.  436. 
(6)  1  B.  &  Aid.  252. 


The  judgment  of  the  Court  was  now 
delivered  by — 

Lord  Campbell,  C.J. — ^We  are  of  opin- 
ion that  if  upon  the  trial  of  a  cause  the 
Judge  directs  a  nonsuit  and  the  plaintiff 
does*  not  appear  when  called,  he  cannot 
tender  a  bill  of  exceptions  and  bring  a  writ 
of  error,  assigning  for  error  that  the  Judge 
improperly  directed  the  nonsuit.  The 
proper  course  would  have  been  for  the 
plaintiff  when  called,  to  have  appeared 
and  required  the  Judge  to  direct  the  jury 
in  point  of  law  in  his  favour.  Upon  the 
Judge  refusing  to  do  so,  or  refusing  to 
permit  him  to  appear,  he  might  have  ten- 
dered a  bill  of  exceptions,  and  brought  a 
writ  of  error.  He  had  a  clear  right,  if  he 
so  thought  fit,  to  have  the  issues  joined 
submitted  to  the  jury,  and  to  tender  a  bill 
of  exceptions  upon  the  Judge's  direction  in 
point  of  law ;  and  if  the  Judge  refused  to 
permit  him  to  appear  and  insisted  on  non- 
suiting him  against  his  will,  this  would  be 
a  miscarriage,  for  which  a  bill  of  exceptions 
would  lie.  But  if  acquiescing  in  the  non- 
suit he  does  not  appear,  and  no  direction 
in  point  of  law  is  given  to  the  jury  and  no 
verdict  is  found,  we  conceive  that  the  sup- 
position of  a  bill  of  exceptions  is  an  ab- 
surdity. When  the  plaintiff  has  made 
default  and  abandoned  his  suit,  he  is  not 
in  court,  and  it  is  impossible  that  he  should 
tender  a  bill  of  exceptions.  His  only 
remedy  is  an  application  to  the  Court  from 
which  the  record  comes  to  set  aside  the 
nonsuit  and  grant  a  new  trial.  In  the  vast 
majority  of  cases  ample  justice  is  thus  done 
to  the  plaintiff;  but  if  he  distrusts  the 
Court  from  which  the  record  comes,  and 
wishes  to  put  the  question  of  law  upon  the 
record,  his  course  is  to  appear  and  to  insist 
on  the  Judge  directing  the  jury,  and  on 
the  jury  finding  a  verdict.  That  he  is 
entitled  to  do  so  is  clearly  established  by 
Minchin  v.  Clement,  and  various  other 
authorities  collected  in  1  Saund.  195,  d,  n. 
A  writ  of  error  may  be  brought  where  there 
has  been  judgment  upon  a  nonsuit,  but 
this  is  for  some  error  subsequent  to  the 
nonsuit,  which  can  so  rarely  occur  that 
such  a  writ  of  error  is  considered  as  almost 
necessarily  brought  for  delay.  In  Evans 
V.  Sweety  Best,  C.J.  says,  "  It  is  difficult 
indeed  to  conceive  how  error  can  lie  after 
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a  nonsuit,  except  for  some  mistake  in 
entering  up  the  judgment :  error  on  the 
original  record  cannot  be  complained  of 
when  the  plaintiff  has  abandoned  all  his 
proceedings."  Mr.  Crompton  placed  all 
bis  reliance  on  Strather  v.  Hutchinson^  an 
instance  (and  the  only  one  to  be  found  in 
the  books)  of  a  bill  of  exceptions  on  a  non- 
suit. But  when  that  case  is  examined, 
it  will  be  found  to  be  no  authority  for 
him,  as  the  language  of  the  Judges  must 
be  construed  with  reference  to  the  pro- 
ceedings before  them.  There  the  plain- 
tiff, instead  of  acquiescing  in  the  non- 
suit, appeared  when  called,  and  the  very 
exception  taken  was  that  the  Judge  still 
insisted  on  nonsuiting  him,  instead  of 
leaving  the  issue  to  the  jury  with  a  direc- 
tion in  point  of  law  how  it  was  to  be  found. 
The  bill  of  exceptions  alleged,that  **  though 
the  said  plaintiff  did  then  and  there  by  his 
said  attorney  insist  upon  the  cause  being 
left  to  the  jury,  and  diid  offer  to  abide  their 
determination,  and  did  appear  on  his  being 
called,  and  did  refuse  to  consent  to  a  non- 
suit, yet  the  said  sheriff  did  then  and  there 
order  the  said  plaintiff  to  be  called,  and  did 
then  and  there  declare  that  the  said  plain- 
tiff was  nonsuited,  and  the  jury  thereupon 
did  not  give  a  verdict.  Whereupon  the 
said  plaintiff  by  his  said  attorney  did  then 
and  Uiere  except  to  the  opinion  of  the  said 
sheriff^  and  did  insist  on  the  illegality  of 
nonsuiting  him,  the  said  plaintiff,  without 
his  consent  and  contrary  to  his  wish." 
Undal,  C.J.  says,  '*  It  is  objected  that  the 
Judge's  directing  a  nonsuit  cannot  be  the 
subject  of  a  bill  of  exceptions ;  I  think, 
however,  that  such  a  direction  falls  within 
the  principle  on  which  that  remedy  has 
been  provided  for  errors  in  judgment  at  the 
trial."  But  this  must  be  understood  of 
directing  a  nonsuit  where  the  plaintiff  has 
appeared,  and  refused  to  be  nonsuited. 
Being  still  in  court  and  desirous  to  prose- 
cute his  suit,  there  is  no  difficulty  in  sup- 
posing that  he  tenders  a  bill  of  exceptions. 
In  the  present  case  there  is  the  following 
statement  in  the  record  of  the  judgment. 
**  Whereupon  the  plaintiffs,  being  solemnly 
called,  came  not ;  nor  do  they  further  pro- 
secute their  suit  against  the  defendant. 
Therefore  it  is  considered  that  the  plaintiffs 
take  nothing  by  their  writ,"  and  the  bill  of 
«jteeptions  appended  to  the  judgment-roll 
1  that  the  plaintiffs  acquiesced  in  the 


nonsuit,  and  never  offered  to  appear,  '*  the 
said  Judge  then  declared  it  to  be  Ins  opinion, 
and  held  and  affirmed,  that  there  was  no 
evidence  of  an  account  stated  within  the 
said  jurisdiction ;  and  the  said  Judge  having 
so  declared  his  opinion  and  decision  in 
favour  of  the  said  defendant  nonsuited  the 
plaintiffs ;  whereupon  the  counsel  for  the 
plaintiffs  made  his  exceptions,"  &c.  No 
opposition  is  offered  to  the  nonsuit,  and 
no  bill  of  exceptions  is  alleged  to'  have 
been  tendered  tiU  the  plaintifis  when  called 
had  declined  to  come  forth  and  were  in 
court  no  longer.  Sirother  v.  Hutchinson^ 
therefore,  is  not  an  authority  in  point. 

We  have  only  further  to  observe,  that 
extreme  inconvenience  would  follow  if  the 
practice  were  introduced  of  tendering  a 
bill  of  exceptions  upon  the  Judge's  direc- 
tion in  point  of  law,  without  a  finding  of 
the  issue  by  the  jury ;  for  the  record  might 
thus  be  carried  into  the  House  of  Lords, 
and  after  a  decision  against  the  plaintiff  by 
the  Court  of  last  resort  a  nonsuit  merely 
would  be  confirmed,  and  he  would  be  at 
liberty  to  commence  a  fresh  action  for  the 
same  cause.  Upon  the  whole,  we  are  of 
opinion  that  no  error  is  assigned  in  the 
present  case  of  which  we  can  take  notice, 
and  that  the  defendant  in  error  is  entitled 
to  our  judgment. 

Judgment  for  the  defendant  in  error  (7). 


[IN  THE  EXCHEQUER  CHAMBER.] 

June^20.  }      i-avey  r.  the  queen. 

Perjury — Indictment — /Allegation  of  Con- 
stituiion  of  County  Court — Cause  within 
Jurisdiction  of  Court, 

An  indictment  for  perjury  alleged  that  in 
the  W.  County  Court  of  Middlesex^  holden, 
4*c.  before  J.  M,  4*c.,  then  and  there 
being  the  Judge  of  the  said  court,  a  certain 
action  on  contract  then  pending  in  the  said 
court  between  A,  L,  ^c,  and  R,  H.  ^e. 
came  on  to  be  tried,  and  was  then  and  there 

(7)  Quashing  the  writ  of  error  appears  to  he  the 
proper  course  of  proceeding  where  the  writ  does 
not  lie,  or  has  improperly  issued.  See  Tolson  v. 
Kaye,  7  Sc.  N.R.  222 ;  King  v.  Simmonds,  7  Q.B. 
Rep.  289;  s.  c.  14  Law  J.  Rep.  (n.b.)  Q.D.  248  : 
and  Thorpe  v.  Plowden,  2  Exch.  Rep.  387  :  a.  c.  17 
Law  J.  Rep.  (n.s.)  Exch.  235. 
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in  due  form  of  law  heard  and  tried  hy  and 
before  the  said  /•  M^  then  and  there  being  the 
Judge  of  the  said  county  court  as  aforesaid. 
Upon  which  said  hearing  and  trial  the 
said  A.  Z.  <^c.  tendered  herself  as  a  witness 
on  her  own  behalf  and  wets  then  and  therct 
^c,  duly  sworn  J  ^c.  before  the  said  J.  3f, 
then  and  there  being  Judge  of  the  said  court 
as  aforesaid,  and  then  and  there  having  suffix 
dent  and  competent  authority  to  administer 
the  said  oath  to  the  said  A,  Z.  in  that 
behalf. 

Held,  that  the  indictment  sufficiently  shewed 
that  the  court  was  a  county  court  constituted 
under  the  statute  9  ^  10  Vict.  c.  95. 

Held,  also,  that  although  it  was  not  eX" 
pressUf  alleged  that  the  action  pending  in  the 
county  court,  on  the  trial  of  which  the  oath 
was  administered,  was  one  over  which  that 
Court  had  cognizance,  yet,  that  the  jurisdic- 
tion of  the  Court  over  the  action  sufficiently 
appeared  from  the  allegation  that  the  action 
was  pending  in  the  court  and  came  on  to  be 
tried,  and  that  the  Judge  had  sufficient  and 
competent  authority  to  administer  the  oath. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  10.] 


1851. 
Nov.  26, 


[COUNTY  COURT  APPEAL.] 

CHIPPENDALE  V.  THE  LAN- 
CASHIRE AND  YORKSHIRE 
RAILWAY  COMPANY.* 


{ 


Carrier-^Liability  for  Damage  to  Goods — 
Contract  restricting  Liability — Live  Stock — 
Railway  Company. 

The  plaintiff,  who  had  some  cattle  conveyed 
by  a  railway  company,  received  for  them  a 
ticket,  which  he  signed,  containing  the  terms 
on  which  the  raUway  company  carried  the 
cattle.  At  the  foot  of  the  ticket  there  was  a 
clause :  "  N,B. — This  ticket  is  issued  sub- 
ject to  the  owner  undertaking  all  risks  of 
conveyance  whatever,  as  the  company  wiU 
not  be  liable  for  any  injury  or  damage  how- 
soever caused,  and  occurring  to  live  stock  of 
any  description  travelling  upon  the  L.  and 
Y.  Railway,  or  in  their  vehicles.**  The 
plaintiff  saw  the  cattle  put  into  the  truck. 
During  the  journey  some  of  the  cattle  got 
alarmed  and  broke  out  of  the  truck  and  were 

•  Coram  Coleridge,  J.  and  Erie,  J. 


if^ured.  The  truck  was  so  defectively  con- 
structed as  to  be  unfit  and  unsafe  for  the 
conveyance  of  cattle. 

Held,  that  there  was  no  implied  stipula- 
tion that  the  truck  should  befit  for  the  con- 
veyance of  cattle;  and  that  the  company 
were  protected  by  the  terms  of  the  ticket  from 
liability  to  the  plaintiff  for  the  damage  to  the 
cattle. 

The  following  case  was  stated,  by  the 
Judge  of  the  County  Court  of  Lancashire 
holden  at  Wigan,  on  an  appeal  to  the  Court 
of  Queen's  Bench. 

This  is  an  action  brought  in  the  County 
Court  of  Lancashire,  holden  at  Wigan,  to 
recover  the  sum  of  221.  4«.  the  amount  of 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  in  consequence  of  the  negli- 
gence and  carelessness  of  the  defendant's 
servants  at  Wigan,  whereby  the  plaintiff 
suffered  the  loss  of  tbree  heifers,  which  were 
alleged  to  have  been  entrusted  to  the  defen- 
dants as  carriers  for  him,  and  also  for  in- 
cidental expenses  incurred  in  and  about 
the  same. 

On  the  trial  of  the  cause,  in  the  said 
court,  before  William  Adam  Hulton,  Esq. 
the  Judge  of  the  same  court,  and  a  jury 
duly  summoned  to  try  the  same,  on  Tues- 
day the  22nd  of  July  last,  the  following 
facts  appeared  in  evidence  : — The  plaintiff 
is  a  dealer  in  cattle,  and  the  defendants  are 
common  carriers  by  railway  for  hire,  from, 
among  other  places,  Wigan  aforesaid  to 
Bury,  in  the  said  county  of  Lancaster. 
On  the  28th  of  May  last  the  plaintiff's 
drover  brought  twelve  head  of  cattle  to 
tlie  Wigan  station  of  the  Lancashire  and 
Yorkshire  Railway  Company,  for  the  pur- 
pose of  being  conveyed  upon  their  railway 
to  Bury  aforesaid,  a  distance  of  sixteen 
miles,  and  they  were  driven  and  deposited 
by  him,  with  the  assistance  of  the  defen- 
dants' servants,  into  a  truck  provided  by 
the  defendants,  being  one  in  ordinary  use 
for  the  purpose  of  conveying  cattle  along  the 
line.  Before  the  whole  of  these  cattle  were 
so  deposited  in  the  truck,  the  plaintiff  him- 
self brought  a  heifer  down  to  the  station, 
which  in  his  presence  was  also  driven  and 
deposited  in  the  truck,  and  the  door  of  the 
truck  was  then  closed.  The  plaintiff  then 
went  into  the  company's  office  and  paid 
Ss.  for  the  carriage,  being  after  the  rate  of 
M.  per  mile  for  &c  truck  for  sixteen  miles. 
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and  received  a  free  pass  for  his  drover  to     plaintiff  signed  a  pass-ticket  in  the  follow- 
^  by  the  same  train  as  the  cattle,  and  the     ing  terms : — 

"  Lancssbire  and  Yorkshire  Railway,  District  No.  42.  Live  Stock  Department 


Naof 
^Waggon. 

Quantity. 

Description. 

Rate. 

Amount 

Paid  on. 

Paid. 

Dr. 

Wigan  Station, 
May  28,  1851. 

1520 

IS 

1 
1 

Beasts 
Hope 
Bope  net 

8 

One  man's 

fare 

t.  d, 
8   0 

I    4 

Name, 

William  Chippendale. 

Address,  Bury. 

From 

9   4 

Wigan  to  Bury. 
John  Hardy,  Clerk. 

**  N.B. — ^This  ticket  is  issued  subject  to  the  owner  undertaking  all  risks  of  conveyance  whatever,  as 
^lie  eompany  will  not  be  responsible  for  any  injury  or  damage  howsoever  caused  occurring  to  live  stock  of 
^Jj  detcription  travelling  upon  the  Lancashire  and  Yorkshire  Railway,  or  in  their  vehicles. 

«  WnH.«  Chippendale  {""^^'Z^^^^^t:^^^''' 


I 
I- 


A  duplicate  of  this  ticket  was  delivered  to 
^e  pbimtiff,  which  he  took  with  him. 

On  the  truck  containing  the  cattle  in 
question  reaching  the  main  line  the  cattle 
liecame  alarmed,  and  three  of  them  escaped 
from  the  track  through  a  space  between 
the  close-boarding  at  the  lower  part  of  the 
side  of  the  truck,  and  a  rail  which  ran  round 
the  top  of  the  truck ;  two  of  the  heifers 
were  killed  and  the  third  was  much  injured. 

It  was  contended,  by  the  plaintiff's  ad- 
vocate, that  the  defendants  were  liable  not- 
withstanding the  special  contract,  as  the 
truck  was  defectively  constructed  for  the 
purpose  of  conveying  cattle  by  reason  of 
the  space  between  the  top  rail  of  the  truck 
and  the  dose-boarding  being  too  great. 

The  learned  Judge  held  that  the  plaintiff, 
having  entered  into  the  special  contract  as 
before  mentioned,  had  no  ground  of  action, 
and  that  the  defendants  were  not  liable  for 
the  injuries  so  occasioned  to  the  cattle ;  but 
at  the  request  of  the  plaintiff's  advocate, 
he  a8ke4  the  jury  to  give  their  opinion,  whe- 
ther the  truck  in  question  was  unfit  and 
unsafe  for  the  purpose  of  conveying  cattle 
along  the  line,  and  if  they  considered  that 
it  was  so  unfit  and  unsafe  that  they  should 
nj  what  damage  the  plaintiff  had  sus- 
tained. 

The  jury  found  that  they  considered  the 
tnidL  in  question  was  so  defectively  con- 
atrocted  as  to  be  unfit  and  unsafe  for  the 
pmpote  of  conveying  cattle  along  the  line, 
nd  that  they  considered  that  the  plaintiff 
IhmI  soslain^  damage  to  the  amount  of 


21/.  4<.  The  Judge  directed  a  verdict  to 
be  entered  for  the  defendants. 

The  question  for  the  opinion  of  the  Court 
of  Queen's  Bench  was,  whether  the  defen- 
dants were  liable  for  the  damage  so  occa- 
sioned, as  the  plaintiff  had  entered  into  the 
special  contract,  as  above  stated.  If  the 
Court  of  Queen's  Bench  should  be  of  that 
opinion,  the  verdict  was  to  be  entered  for  the 
plaintiff  for  the  sum  of  21Z.  45.,  otherwise 
the  verdict  was  to  stand  and  remain  in  force. 

Cowling,  for  the  appellant,  the  plaintiff 
below. — The  defendants  are  common  car- 
riers, and  therefore  primd  facie  liable  at 
common  law  for  defects  in  the  construction 
of  their  carriages,  by  which  damage  accrues 
to  the  goods  entrusted  to  them  to  carry. 
The  jury  have  found  that  the  truck  was 
defective  and  unfit  for  the  conveyance  of 
cattle.  The  injury  to  the  cattle  happened 
in  consequence  of  this  defective  construc- 
tion. The  company  attempt,  by  means  of 
the  ticket  delivered  to  the  owner  of  the 
beasts,  to  qualify  their  common  law  lia- 
bility. The  terms  of  this  ticket  cannot  be 
construed  literally  :  if  they  were,  the  com- 
pany would  not  be  liable  for  any  gross 
negligence  or  wilful  misfeazance  on  their 
part.  The  law  will  not  allow  a  carrier  to 
exempt  himself  from  all  responsibility. 
The  terms  must  receive  an  equitable  and 
limited  construction.  It  must  be  pre- 
sumed that  both  parties  contracted  on  the 
assumption  that  the  carriage  in  which  the 
cattle  were  to  be  placed  was  in  a  good 
and  perfect  condition  and  fit  for  the  service. 
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The  case  of  a  contract  for  insurance  on 
a  ship  is  somewhat  analogous.  Though 
nothing  is  specified  in  the  policy  respect- 
ing the  condition  of  the  vessel,  there  is 
always  an  implied  condition  that  the  ship 
should  be  seaworthy.  Lyon  v.  MelU  (1) 
is  quite  in  point,  to  shew  that  in  such  a 
contract  as  this  the  Court  will  introduce 
the  implied  condition  that  the  carriage  is  a 
fit  and  proper  conveyance,  and  wUl  not 
construe  the  contract  by  the  literal  words. 
It  is  clear  that  a  carrier  cannot,  by  these 
general  terms,  limit  his  responsibility  for 
gross  negligence.  In  Gameii  v.  WUlan  (2), 
though  the  carrier  stipulated  not  to  be 
liable  for  parcels  above  bl.  value,  if  lost 
or  damaged,  unless  an  insurance  was  paid, 
be  was  still  held  responsible  for  a  lost 
parcel,  where  he  had  wilfully  divested  him- 
self of  the  charge  of  carrying  tlie  parcel  to 
its  destination  and  entrusted  it  to  another 
to  carry — Story  on  Bailments^  264,  2nd 
ed.  Austin  v.  the  Manchester^  Sheffield 
and  Lincolnshire  Railway  Company  (3)  is 
distinguishable :  that  case  turned  on  a  point 
of  pleading.  Shaw  v.  the  York  and  North 
Midland  Railway  Company  (4)  was  de- 
cided on  the  ground  of  variance ;  and  only 
decided  that  a  carrier  who  had  given  a 
ticket  restricting  his  responsibility  was  not 
bound  to  carry  according  to  his  common 
law  liability.  But  the  Court  did  not  say 
how  far  the  restriction  operated.  The 
question  as  to  the  extent  of  the  liability 
did  not  arise. 

Tondinson^  for  the  respondents,  was  not 
called  upon. 

Coleridge,  J.  —  I  quite  agree  that 
the  question  here  turns  upon  the  proper 
construction  to  be  put  upon  the  nota 
bene  under  the  ticket,  for  that  is  the 
contract  between  the  parties.  Nothing  can 
be  more  general  than  these  words  :  ''  This 
ticket  is  given  subject  to  the  owner's 
undertaking  all  risks  of  conveyance  what- 
ever, as  the  company  will  not  be  respon- 
sible for  any  injury  or  damage,  howsoever 
caused,  occurring  to  live  stock  of  any 
description  travelling  upon  the  Lancashire 
and  Yorkshire  Railway  or  in  their  vehicles." 
To  take  this  literally  would  certainly  be  to 

(1)  5  East,  428. 

(2)  5  B.  &  Aid.  53. 

(3)  20  Law  J.  Rep.  (n.s.)  aS.  440. 

(4)  18  Ibid.  181. 


exempt  the  company  in  all  cases  whatever 
against  any  risks  of  conveyance  and  against 
any  inj  ury  or  damage  accruing  to  the  animals 
while  travelling.  The  counsel  for  the  appel- 
lant allows  that,  but  says  that  the  ticket  can- 
not be  construed  so  literally ;  and,  resting 
on  the  authority  of  Lyon  v.  Mells^  seeks  to 
introduce  a  qualification,  that  the  carriage 
is  to  be  fit  for  the  journey,  or,  to  borrow  a 
phrase  from  contracts  of  insurance,  *'  sea- 
worthy." Now,  the  case  of  Lyon  v,  Mells 
was  purely  one  of  construction  also.  The 
Court  reasoned  from  the  particular  excep- 
tion in  the  case  of  want  of  ordinary  care  in 
the  master  and  crew,  that  it  must  be  intended 
that  want  of  ordinary  care  in  the  owner 
was  also  excepted ;  and  that  it  was  a  want 
of  ordinary  care  on  his  part  in  not  provid- 
ing a  proper  vessel.  Now,  the  words  here 
do  not  leave  us  open  to  adopt  any  such 
ground  of  construction  as  in  that  case. 
Nor  is  there  anything  in  the  nature  of 
things  which  renders  it  necessary  to  do  so. 
The  plaintiff  had  a  full  opportunity  of 
knowing  what  the  carriage  was,  for  it  is 
found  that  he  saw  one  of  the  beasts  put 
into  it.  Confining  myself,  therefore,  to 
the  circumstances  of  this  case,  and  by  no 
means  laying  down  any  general  rule  what- 
ever, I  am  of  opinion  that  the  plaintiff  was 
not  entitled  to  maintain  this  action,  and 
that  by  the  terms  of  the  ticket  it  is  to  be 
understood  that  the  plaintiff  took  upon 
himself  all  risk  whatever  of  damage  to  the 
animals  during  the  journey,  and  that  conse- 
quently the  company  are  fully  protected. 

Erle,  J.  —  I  think  that  the  plaintiff 
entered  into  a  contract,  by  which  he  under- 
took not  to  call  upon  the  company  for  any 
damage  such  as  that  which  has  accrued.  I 
take  it  that  the  carriage  was  fit  for  the 
journey  and  fit  for  the  weight,  and  that 
the  damage  has  entirely  arisen  from  the 
freight  being  living  animals,  who  piade  an 
effort  to  escape  and  so  injured  themselves. 
That  seems  to  me  to  be  a  risk  for  which 
the  company  peculiarly  said  that  they 
would  not  be  responsible.  I  think  that  a 
limitation,  however  wide  in  its  terms,  being 
in  respect  of  live  stock,  is  reasonable  ;  for 
though  domestic  animals  might  be  car- 
ried safely,  it  might  be  almost  impossible 
to  carry  wild  ones  without  injury. 

Judgment  affirmed^  with  costs. 
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Ca,  c.  hope,  administrator  of  the 
<  goods  and  chattels  ofr,  hope, 
(^     deceased,  v.  beadon. 

Practice — Notice  to  produce — New  Trial 
-^Fresh  Notice  unnecessary, 

A  notice  to  produce  documents  upon  the 
trial  cf  a  cause  applies  not  only  to  the  first, 
hi  to  all  subsequent  trials  of  the  same  cause, 
and  need  not  be  repeated. 

This  was  an  action  for  work  and  labour 
done  by  the  intestate  for  the  Chepstow, 
Forest  of  Dean,  and  Gloucester  Junction 
Railway  Company,  of  which  the  defendant 
was  a  provisional  committee-man.  It  was 
onginally  tried  in  the  year  1850.  Previous 
to  that  trial  a  notice  was  served  by  the 
plaintiff's  attorney  on  the  attomies  for  the 
defendant,  requiring  them  to  produce  to  the 
comrt  and  jury  **  on  the  trial  of  this  cause" 
all  the  minute-books  of  the  proceedings, 
&c.  of  the  company.  The  plaintiiF  having 
at  that  trial  obtained  a  verdict,  a  rule  was 
subsequently  made  absolute  for  a  new  trial. 
The  cause  accordingly  came  on  a  second 
time  for  trial,  before  Lord  Campbell,  C.J., 
at  the  last  Summer  Assizes  for  Bristol. 

firing  the  examination  of  Mr.  Prothero, 
the  solicitor  to  the  company,  one  of  the 
documents  referred  to  in  the  before-men- 
tioned notice  was  called  for  and  not  pro- 
duced, the  reason  assigned  for  its  non- 
production  being  that  the  defendant  had 
received  no  notice  to  produce  it.  On 
inquiry^  it  appeared  that  no  notice  to  pro- 
duce subsequent  to  that  already  stated  had 
bi'en  Served  upon  the  defendant  or  his  attor- 
""w.  The  counsel  for  the  plaintiff,  however, 
contended  that  this  was  unnecessary  ;  and 
tnat  tlie  principal  notice  extended  not  only 
to  the  fiht,  but  to  all  subsequent  trials  of 
the  same  cause.  The  learned  Judge,  being 
*>'  this  opinion,  allowed  secondary  evidence 
to  be  given  of  the  contents  of  the  instru- 
ment.   The  plaintiff  obtained  a  verdict. 

f^inglake,  Serj.  now  moved  for  a  new 
trial,  on  the  ground  of  the  improper  recep- 
^on  of  this  evidence. — The  learned  Judge 
^^  wrong  in  allowing  secondary  evidence 
to  be  given  of  the  contents  of  the  docu- 
ment in  question.  The  defendant  was  not 
bound  to  produce  it  without  a  fresh  notice. 
There  is  no  express  decision  on  the  point ; 
hit  the  established  practice  is  to  give  a 
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fresh  notice  to  produce  upon  a  new  trial  of 
a  cause.  Elton  v.  Larkins{\)  andZ)oe  d. 
Wetherell  v.  Bird  (2)  may  seem  at  first  to 
lay  down  an  opposite  rule,  but  they  pro- 
ceed on  a  different  ground,  and  are  distin- 
guishable. In  those  cases  it  was  held  that 
written  admissions  made  for  the  purpose 
of  a  former  trial  might  be  used  on  a  new 
trial.  But  there  is  the  widest  difference 
between  admissions  and  notices  to  produce. 
An  admission  once  made  is  effectual  for 
ever ;  but  a  notice  to  produce  having  been 
used  has  performed  its  ofHce,  and  is  not 
subsequently  available.  Besides,  if  one 
notice  be  held  sufficient,  then  it  would  be 
attended  with  this  manifest  inconvenience, 
that  a  person  would  be  compelled  to  retain 
in  his  custody  fot  an  unlimited  period  of 
time,  and  until  the  cause  was  finally  de- 
cided, documents  which  might  be  required 
elsewhere  for  other  purposes. 

Patteson,  J. — I  am  of  opinion  that 
there  should  be  no  rule.  There  is  certainly 
no  express  decision  by  which  we  can  be 
guided  ;  but  my  Brother  Kinglake  seems 
to  think  that  the  prevailing  practice  is  to 
serve  a  fresh  notice  where  a  new  trial  is 
granted.  This  is  incorrect..  Nor  can  I 
discover  any  reason  why  there  should  be 
a  different  rule  with  respect  to  notices  to 
produce  and  admissions.  Here,  the  notice 
is  general  in  its  terms  to  produce  **  on  the 
trial  of  the  cause,"  and  not  on  a  certain 
day  ;  if  it  had  been  in  the  latter  form,  there 
might  have  been  stronger  grounds  for  the 
argument  of  the  defendant  than  at  present ; 
although  even  then  I  do  not  know  that  it 
would  have  made  any  difference.  The  ver- 
dict having  been  set  aside,  the  former  trial 
is  deemed  as  no  trial  at  all ;  and  the  new 
trial  being  of  the  same  cause,  is  subject 
to  tlie  same  notice.  It  has  been  argued 
that  the  adoption  of  this  rule  would  be  at- 
tended with  great  inconvenience,  inasmuch 
as  a  person  would  be  compelled  to  keep  the 
required  documents  in  his  possession  for  a 
lengthened  period  of  time,  and  until  the 
matter  in  dispute  was  finally  disposed  of. 
But  I  do  not  think  that  this  is  necessary,  as 
all  he  has  to  do  is,  should  they  be  wanted  for 
other  purposes,  to  part  with  them,  reserving 

(1)  5  Car.  &  P.  385. 

(2)  7  Ibid.  6. 
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a  right  to  have  them  returned.  It  seems 
to  me,  as  we  are  called  upon  to  lay  down  a 
settled  rule,  that  it  will  he  a  great  saving 
of  time  and  expense  to  say  that  one  notice 
is  sufficient. 

Erle,  J. — I  am  of  the  same  opinion.  It 
would  he  an  useless  waste  of  time  and 
money  to  require  the  repetition  of  the 
notice  to  produce.  I  find  also  that  the 
existing  practice  is  conformahle  with  this 
view ;  as  the  Masters  always  disallow  the 
costs  of  a  second  notice  to  produce,  deem- 
ing it  to  he  superfluous. 

Lord  Campbell,  C.J,  —  I  retain  the 
opinion  which  I  formerly  expressed,  that 
the  original  notice  was  sufficient.  The 
defendant  of  course  was  not  hound  to  pro- 
duce the  documents  mentioned  in  it  if  he 
did  not  choose  to  do  so.  The  notice  only 
operated  to  enahle  the  opposite  party  to 
give  secondary  evidence  of  the  instrument 
if  it  was  not  produced.  I  agree  with  my 
Brethren  in  thinking  that  to  lay  down  a 
different  rule  would  he  to  add  greatly  to 
the  expense  and  inconvenience  without 
conferring  any  corresponding  henefit.  In 
deciding  also,  as  we  do,  we  are  only  con- 
firming the  estahlished  practice,  which  is, 
as  we  are  informed  hy  the  officers  of  the 
Court,  never  to  allow  the  costs  of  a  second 
notice  to  produce  the  same  documents. 


Rule  refused. 


} 
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Poor  Rate,  Exemption  from  —  6  ^  7 
Fiat.  c.  36. — Primary  Object  of  Society — 
Purposes  of  Literature  exclusively — Private 
Convenience  of  Members. 

A  building  was  erected  by  a  society  of 
persons  for  the  purpose  of  being  usedy  and 
was  used,  as  a  library  and  news-room  by  the 
members  of  the  society  for  the  time  being  who 
had  paid  their  subscriptions  and  conformed 
to  the  rules  of  the  society.  There  were  400 
shareholders,  who  could  transfer  their  shares, 
and  each  of  whom  paid  a  subscription  and 
had  then  the  full  benefit  of  the  institution. 
The  institution  consisted  of  a  library  for 
general  reference  and  circulation  among  the 
subscribers,  and  comprising  standard  works 
on  scientific  subjects  as  well  as  general  lite- 


rature; a  reading-room  supplied  with  perio- 
dicals, pamphlets,  ^c,  and  a  news-room 
where  newspapers,  the  London  Gazette,  and 
reports  of  the  markets  were  provided,  and 
where  advertisements  of  sales  were  occa- 
sionally laid  upon  the  table  by  individual 
subscribers.  The  commercial  and  general 
directories  were  also  kept  in  the  library  for 
the  purpose  of  reference.  The  books  and 
newspapers  were  purchased  by  the  annual 
subscriptions  of  the  members.  The  institu- 
tion was  supported  in  part  by  annual  volun- 
tary subscriptions,  and  did  not,  and  by  its 
laws  could  not,  make  any  dividend,  <^c.  in 
money  to  any  of  its  members. 

Held,  that  this  institution  was  not  entitled 
to  be  exempted  from  rates  by  6  ^*  7  Vict. 
c.  36.  as  a  society  established  exclusively  for 
the  purposes  of  science,  literature,  or  the  fine 
arts,  its  primary  object  being  for  the  private 
benefit  and  convenience  of  the  subscribers  only. 

[For  the  report  of  the  ahove  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  29.] 
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Insolvent  Act,  1  «^  2  Vict.  c.  UO.— Dis- 
charge out  of  Custody — Consent  of  detaining 
Creditor  —  Operation  of  vesting  Order  — 
Title  of  Assignee — Revesting  of  Property  in 
Insolvent — Pleading. 

Declaration  against  the  defendant  as 
maker  of  a  promissory  note,  payable  to  F.  J, 
and  by  him  indorsed  to  the  plaintiff.  Plea, 
that  after  the  making  of  the  note,  and  before 
the  indorsement  to  the  plaintiff,  the  said 
F.  J.  then  being  a  prisoner  for  debt  in  Lan- 
caster Castle  Gaol,  duly  petitioned  the  Court 
for  the  Relief  of  Insolvent  Debtors,  under 
the  I  ^  2  Vict.  c.  110,  for  his  discharge 
from  custody,  and  that  thereupon  an  order 
was  made  by  the  said  Court  pursuant  to  the 
said  statute  for  the  vesting  of  F.  J.*s  estate 
and  effects  in  the  provisional  assignee,  by 
virtue  of  which  order  and  the  said  statute 
the  second  promissory  note  and  all  right  of 
action  in  respect  thereof  became  vested  in  the 
said  provisional  assignee,  ^c.  Replication, 
that  before  the  indorsement,  the  said  F.  J. 
was  discharged  from  custody  by  the  detain- 
ing creditor  in  the  plea  mentioned,  and  with 
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his  consentf  and  without  any  adjudication  hy 
the  said  Court  for  the  Relief  of  Insolvent 
Debtors  having  been  made  in  that  behalf 

Held,  upon  demurrer,  that  under  the  1  <^ 
2  Vict,  c,  110,  the  discharge  out  of  custody 
of  an  insolvent  with  the  consent  of  his  de- 
taining creditor,  without  any  adjudication 
in  that  behalf,  had  the  effect  of  putting  a  stop 
to  the  operation  of  the  vesting  order,  and 
of  divesting  the  insolvent's  estate  out  of  the 
assignee,  and  revesting  it  in  the  insolvent 
himself,  and,  therefore,  that  the  replication 
was  good. 

This  was  an  action  against  the  defendant, 
as  the  maker  of  a  promissory  note  for  61/. 
17«.  7d.,  payable  to  F.  Johnson,  and  by 
him  indorsed  to  the  plaintiff. 

Plea — that  after  the  making  the  said 
note  by  the  defendant,  and  before  the  in- 
dorsement to  the  plaintiff,  and  before  the 
commencement  of  this  suit,  to  wit,  &c.  the 
said  Frederick  Johnson  then  being  a  per- 
son in  actual  custody  within  the  Lancaster 
Castle  Gaol,  upon  process  for  or  by  reason 
of  a  certain  debt  and  costs  at  the  suit  of 
J.  B.  did,  within  fourteen  days  next  after 
the  commencement  of  the  actual  custody 
of  the  said  F.  Jolmson,  to  wit,  &c.  duly 
and  according  to  the  directions  and  pro- 
visions of  the  statute  made  and  passed  in 
the  session  of  parliament  holden  in  the 
first  and  second  years  of  the  reign  of  our 
Lady  the  now  Queen,  intituled  *  An  Act 
for  abolishing  arrest  on  mesne  process  in 
civil  actions,  except  in  certain  cases  for 
extending  the  remedies  of  creditors 
against  the  property  of  debtors,  and  for 
amending  the  laws  for  the  relief  of  in- 
solvent debtors  in  England,'  apply  by 
petition  in  a  summary  way  to  the  Court  for 
the  Relief  of  Insolvent  Debtors  in  the  said 
act  mentioned,  for  his  discharge  from  such 
custody  according  to  the  provisions  of  the 
said  act,  in  which  petition  was  stated  the 
time  and  place  of  the  first  arrest  of  the 
said  F.  Johnson  in  the  cause  wherein  he 
was  there  detained,  and  the  time  of  his 
conmiitment  to  the  prison  wherein  he  was 
then  confined,  and  also  the  name  of  the 
person  at  whose  suit  he  at  the  time  of  pre- 
senting the  said  petition  was  detained  in 
custody,  and  the  amount  of  the  debt  and 
eofts  for  which  he  was  so  detained,  and  in 
wUeh  petition  the  said  F.  Johnson  also 


stated  that  he  had  given  notice  to  the 
keeper  of  the  said  gaol  in  which  he  w^s 
confined,  of  his  intention  to  present  the 
said  petition,  which  notice  the  said  F.  John- 
son did  give  in  writing  to  the  keeper  of  the 
said  gaol,  and  in  which  petition  the  said 
F.  Johnson  also  stated  that  he  was  willing 
that  all  his  real  and  personal  estate  and 
effects  should  be  vested  in  the  provisional 
assignee  for  the  time  being  of  the  estates 
and  effects  of  insolvent  debtors  in  England, 
according  to  the  provisions  of  the  said  act, 
and  prayed  to  be  discharged  from  custody, 
and  to  have  future  liberty  of  his  person 
against  the  demands  for  which  he,  the  said 
F.  Johnson,  was  then  in  custody  and 
against  the  demands  of  all  other  persons 
who  should  be  or  claim  to  be  his  creditors 
at  the  time  of  presenting  the  said  petition, 
and  which  said  petition  was  duly  subscribed 
by  the  said  F.  Johnson,  and  was  forthwith, 
to  wit,  &c.  filed  in  the  said  court  pursuant 
to  the  directions  in  the  said  act  contained. 
And  the  defendant  further  saith  that  upon 
the  said  filing  of  the  said  petition  and 
before  the  commencement  of  this  suit,  and 
before  the  said  indorsement  of  the  said 
note  to  the  plaintiff,  to  wit,  &c.  the  said 
Court  in  pursuance  and  according  to  the 
said  statute,  ordered  that  all  the  real  and 
personal  estate  and  effects  of  the  said  F. 
Johnson  both  within  this  realm  and 
abroad,  except  the  wearing  apparel,  bed- 
ding and  other  such  necessaries  of  the  said 
F.  Johnson  and  his  family,  and  the  work- 
ing tools  and  implements  of  such  prisoner, 
not  exceeding  in  the  whole  the  value  of  20Z. 
and  all  his  future  estate,  right,  title,  interest, 
and  trust,  in  or  to  any  real  or  personal 
estate  and  effects  within  this  realm,  or 
abroad,  which  he  might  purchase  or  which 
might  revert,  descend,  or  be  devised  or  be- 
queathed, or  come  to  him  before  he  should 
become  entitled  to  his  final  discharge  in 
pursuance  of  the  said  act,  and  according  to 
the  adjudication  made  in  that  behalf,  or  in 
case  the  said  F.  Johnson  should  obtain  his 
full  discharge  from  custody  without  any  ad- 
judication beingmadeby  the  said  Court,  then 
before  he,  the  said  F.  Johnson,  should  be 
fully  discharged  from  custody,  and  all  debts 
due  or  growing  due  to  him,  or  to  be  due 
to  him  before  such  discharge  as  aforesaid, 
should  be  vested  in  the  provisional  assig- 
nee for  the  time  being  of  the  estates  and 
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effects  of  insolvent  debtors  in  England, 
ivhich  said  order  was  then  duly  entered  of 
record  in  the  court  and  published  accord- 
ing to  the  directions  of  the  said  Court,  by 
virtue  of  which  said  order  and  the  said 
statute  the  said  promissory  note,  and  all 
right  of  action  in  respect  thereof,  became 
and  were  vested  in  the  said  provisional 
assignee  as  aforesaid.  The  plea  then 
alleged,  that  after  the  making  of  the  said 
vesting  order,  and  before  the  indorse- 
ment to  the  plaintiff,  J.  Grange  was  duly 
appointed  assignee  of  F.  Johnson's  es- 
tate and  effects,  and  accepted  the  said 
office,  and  that  by  virtue  thereof  the  said 
promissory  note  and  all  rights  and  causes 
of  action  in  respect  of  the  same  became 
and  were  vested  in  the  said  J.  Grange  as 
such  assignee.  And  further,  that  the  said 
note  was  not  indorsed  to  the  plaintiff  until 
after  J.  Grange  had  accepted  the  appoint- 
ment of  assignee.     Verification. 

Replication,  that  after  the  appointment 
of  the  said  assignee,  and  the  acceptance  by 
him  of  such  appointment,  and  before  the 
indorsement  to  the  plaintiff,  to  wit,  &c.  the 
said  F.  Johnson  was  discharged  from  cus- 
tody by  his  said  detaining  creditor  in  the 
said  plea  mentioned,  and  with  his  consent, 
without  any  adjudication  by  the  said  Court 
for  the  Relief  of  Insolvent  Debtors  having 
been  made  in  that  behalf.    Verification. 

Demurrer  and  joinder  in  demurrer. — 
The  defendant's  material  point  was,  that  as 
the  petition  filed  in  the  Insolvent  Court 
had  not  been  dismissed,  the  vesting  order 
was  still  in  force,  and  that  the  replication 
was  bad  for  not  stating  that  the  note  was 
restored  to  the  said  F.  Johnson  by  order  of 
the  Insolvent  Court,  The  plaintiff's  mate- 
rial point  was,  that  the  replication  was  a 
good  answer  to  the  plea,  by  shewing  that 
before  the  indorsement  of  the  note  the  title 
of  the  assignee  was  determined  by  the  dis- 
charge of  the  insolvent  Johnson  from  cus- 
tody without  any  adjudication  having  been 
made,  and  that  upon  such  discharge  the 
property  in  the  note  revested  in  the  insol- 
vent under  sections  38.  and  44.  of  1  &  2 
Vict.  c.  110. 

Crompton,  for  the  defendant. — It  is  no 
answer  to  the  plea  that  Johnson  was  dis- 
charged by  consent  of  the  detaining  creditor. 
It  should  have  been  further  shewn  that  the 
property  became  revested  in  him  afterwards. 


Under  the  37th  section  of  1  &  2  Vict.  c.  110. 
the  property  became  completely  vested  in 
the  assignee  under  the  vesting  order,  and 
it  was  not  necessary  to  shew  that  Johnson's 
imprisonment  continued  during  the  whole 
proceedings.  When  it  is  meant  to  divest 
the  property  out  of  the  provisional  as- 
signee, the  legislature  says  so  expressly, 
as  in  the  39th  section.  The  44th  section 
is  the  only  one  which  at  all  bears  in 
favour  of  this  application,  and  the  terms 
of  that  section  are  certainly  doubtful; 
but,  looking  at  the  92nd  section,  it  Would 
appear  that  when  once  the  property  be- 
comes vested,  proceedings  are  necessary 
in  order  to  revest  it  in  the  insolvent.  If 
the  other  side  be  right,  no  revesting  order  of 
any  kind  is  necessary.  In  Drury  v.  Hounds- 
field  (1)  the  decision  seems  to  have  pro- 
ceeded on  the  ground  that  the  property 
could  not  otherwise  be  divested  out  of  the 
provisional  assignee.  The  validity  of  the 
vesting  order  is  not  affected  by  the  debtor 
being  out  of  prison  for  a  short  time.  But 
the  replication  admits  an  imprisonment 
until  the  vesting  order. 

MUtoardj  for  the  plaintiff. — ^The  replica- 
tion is  a  good  answer  to  tlie  plea.  Under 
the  37th  section  of  1  &  2  Vict.  c.  110.  until 
the  discharge  of  the  prisoner,  all  his  pro- 
perty vests  in  the  provisional  assignee, 
whether  that  discharge  be  according  to  an 
adjudication  in  that  behalf,  or  without  any 
adjudication  having  been  made.  From 
that  section,  considered  with  the  38th  sec- 
tion, it  appears  that  on  the  discharge  of 
the  insolvent  the  jurisdiction  of  the  Court 
to  proceed  was  at  an  end,  and  his  property 
being  out  of  the  assignee,  revested  in  him 
immediately  on  his  discharge ;  or  it  may 
be  said  that  the  vesting  order  failed  ab  initio. 

[Coleridge.  J. — The  38th  section  seems 
to  assume  that  proceedings  are  to  go  on 
though  the  insolvent  be  not  in  prison.] 

Not  when  read  in  connexion  with  the 
44th  section.  The  92nd  section  can  have 
no  material  bearing  on  the  present  ques- 
tion ;  it  applies  to  quite  a  different  state 
of  facts.  The  decision  in  Drury  v.  Hovns- 
field  will  be  found  to  be  an  authority 
for  the  plaintiff  in  this  case.  He  referred 
also  to  sections  (U,  69,  71.  and  92.  of  the 
1  &2  Vict.  c.  110. 

(1)  11  Ad.  &£.  101. 
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Lord  Campbell,  C.J. — I  am  of  opinion 
tliat  the  replication  is  good.     It  is  true  that 
t^he  37th  section  contains  no  express  enact- 
uaent  that  the  property  shall  revest  in  the 
insolvent,  upon  his  discharge  hy  the  detain- 
i  ng  creditor,  but  it  seems  clearly  to  have 
been  intended  that  such  should  be  the  re- 
asiilt  of  a  discharge  from  prison  by  consent 
<:>f  the  detaining  creditor,  for  the  44th  sec- 
"C^ion  provides,  that  in  case  of  such  discharge, 
^without  any  adjudication  being  made  in 
'ftJhat  behalf  by  the  Court,  all  the  acts  done 
^before  such  discharge  by  the  provisional 
<CB.ssignee  shall  be  good  and  valid,  and  no 
^fejction  or  suit  shall  be  conmienced  against 
ftJie  provisional  assignee  ''  except  to  recover 
auiy  property,  estate,  money,  or  effects  of 
amch  prisoner  detained  after  an  order  made 
lay  the  said  Court  for  the  delivery  thereof 
^md  demand  made  thereupon."     So  that 
Che  party  discharged  may  get  possession  of 
^11  his  property  remaining  in  the  hands  of 
t:he  assignee,  and  it  must  necessarily  there- 
fore be  taken  that  the  title  has  revested  in 
liim.     The  44th  section  seems  to  assume 
that  no  further  proceedings  are  to  be  taken, 
and  there  is  no  machinery  provided  by 
which  the  assignee  can,  after. the  discharge, 
8tfll  proceed  for  the  benefit  of  the  other 
creditors.     It  seems  to  me,  therefore,  that 
Johnson  had  the  right  to  indorse  so  as  to 
giTe  a  right  of  action  to  the  plaintiff,  and 
that  the  replication  is  good. 

Patteson,  J. — But  for  the  44th  section 
great  doubt  would  exist.  That  section, 
however,  seems  to  say  that  in  case  of  a  dis- 
chai^e  with  consent  of  the  detaining  credi- 
tor, and  without  any  adjudication  in  that 
behalf,  then,  not  that  the  vesting  order  shall 
be  void,  but  that  the  assignee  shall  not  be 
liable  to  any  action  except  to  recover  the 
property  of  the  prisoner,  detained  after  an 
order  made  for  the  delivery  thereof,  and 
demand  made  thereupon.  It  seems,  there- 
fore, that  the  Court  ought  to  make  an 
order  for  the  delivery  up  of  the  property 
vested  in  the  assignee  by  the  vesting  order, 
and  if  there  is  to  be  an  order  for  the  de- 
livery up  of  such  property  as  the  assignee 
has  in  his  hands,  such  as  he  had  not  in  his 
hands  would  seem  to  be  at  the  immediate 
disposal  of  the  insolvent  himself,  and  the 
replication  therefore  is  good. 

Coleridge,  J. — It  is  true  that  there  are 
no  express  words  in  the  act ;  but  I  think, 


looking  to  the  policy  of  the  act  and  the 
words  used  in  the  44th  section,  there  is 
a  strong  inference  that  by  the  dbcharge 
the  property  became  revested  in  the  insol- 
vent. The  44th  section  contemplates  a 
case  of  this  kind,  and  protects  all  acts  done 
before  the  discharge,  and  further  provides, 
not  that  an  action  shall  not  be  brought 
against  any  person,  but  against  the  provi- 
sional assignee,  and  that  only  until  an 
order  of  the  Court  for  delivery  up  of  the 
property,  and  a  demand  thereupon  shall 
have  been  made.  That  seems  to  shew  that 
the  person  in  whose  favour  the  order  for 
delivery  is  made  is  considered  as  having 
the  right  of  property  in  him,  but  not  the 
right  of  possession.  The  whole  rests  on 
the  assumption  that  the  right  of  property 
has  already  revested  in  the  insolvent. 

WiQHTMAN,  J. — ^The  effect  of  the  dis- 
charge under  the  44th  section  is  to  cause 
the  operation  of  the  vesting  order  to  cease, 
except  for  the  purpose  of  protecting  the 
assignee  from  liability  in  respect  of  any- 
thing done  before  the  discharge.  After 
the  discharge,  therefore,  the  assignee  could 
have  no  claim  to  the  promissory  note  in 
question,  the  right  to  which  remained  in 
tiie  debtor. 

Judgment  for  the  plaintiff. 


Bail  Court. 
1851 
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re  WILLIAMS. 


Conviction — Service  of  Summons — Rea^ 
sonable  Time — Jurisdiction  of  Justices, 

A  summons  was  left  at  eight  o* clock  in  the 
morning  at  the  house  of  the  defendant,  who 
was  a  collier^  with  his  wife^  requiring  him 
to  attend  at  a  petty  session,  to  be  held  at 
eleven  o'clock  the  next  morning,  at  a  place 
eight  miles  off,  to  answer  a  charge  of  assault. 
The  defendant  not  returning  home  from  the 
colliery  till  eleven  o'clock  at  night  did  not 
receive  the  summons  till  that  hour.  Not 
being  able  in  time  to  arrange  for  some  one 
to  supply  his  place  at  the  colliery  or  to 
collect  his  witnesses  to  defend  himself  against 
the  charge,  he  did  not  attend  the  petty  ses- 
sions, and  the  Justices  convicted  him  of  the 
assault  in  his  absence. 

Held,  that  the  Justices  were  the  judges 
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of  fohetker  thg  summons  teas  served  in  a 
reasonable  time  before  the  hearing,  and  that 
the  fact  (not  known  to  them)  that  the  de^ 
fendant  did  not  receive  the  summons  until 
eleven  o'clock  at  night,  did  not  deprive  them 
of  their  jurisdiction  to  hear  and  adjudicate 
upon  the  complaint. 

[For  the  report  of  the  ahove  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  46.] 


J  3       1         C^^^^S   ^'    CUNLIFFE. 

Power — Execution  of — General  Devise, 

M,  Py  by  her  wUl,  devised  her  manor  of 

E.  to  B.  C,  for  life,  with  remainder  to  F.  C, 
(his  wife)  for  life,  and  from  and  after  the 
decease  of  the  survivor  to  all  and  every 
the  children  of  the  said  B.  C.  and  F.  C.  for 
such  estates  and  interests,  and  in  such  parts, 
shares  and  proportions,  8^c,  as  B.  C,  and  F. 
C.  should  jointly  appoint,  or  as  the  survivor 
of  them  should  in  default  of  any  such  joint 
appointment,  by  deed  or  will  appoint,  and  in 
default  of  any  such  appointment  to  the  use  of 
trustees  for  a  term  of  500  years,  to  commence 
from  the  decease  of  the  survivor  of  B,  C.  and 

F.  C,  and  after  the  determination  of  the  said 
term  of  500  years  to  the  plaintiff  (the  eldest 
son  of  B.  C,  and  F.  C.Jfor  life,  with  remain- 
der to  his  first  and  other  sons  in  tail  male. 
The  trusts  of  the  term  of  500  years  were 
declared  to  be  for  raising,  if  required,  by 
B.  C.  and  F.  C.  lO.OOOi.  for  their  use,  and 
further  for  raising  portions  of  1,0001.  a  piece 
for  the  younger  children  of  B.  C.  and  F,  C, 
to  be  paid  at  such  times  and  in  such  propor- 
tions, S^c,  as  the  said  B,  C,  and  F.  C.  should 
jointly  appoint,  and  in  default  of  such  joint 
appointment  as  the  survivor  of  them  should, 
by  deed  or  will  executed  in  the  presence  of 
and  attested  by  three  witnesses,  appoint;  and 
in  default  of  any  such  appointment  the  said 
portion  of  1,0002.  to  be  paid  to  sons  at 
twenty-one,  and  to  daughters  at  twenty-one 
or  marriage,  if  such  times  of  payment  should 
respectively  happen  after  the  death  of  B»  C. 
and  F.  C ;  but  if  in  the  lifetime  of  either  of 
them  then  payment  to  be  made  within  six 
months  next  after  the  decease  of  the  survivor 
unless  the  said  B.  C.  and  F.  C,  or  the  sur^ 
vivor,  should  direct  the  same  to  be  raised  in 


fits  or  her  lifetime,  in  which  case  the  term  of 
500  years  was  to  commence  from  the  time  of 
such  direction, 

F,  C.  died,  leaving  B.  C,  surviving,  and 
without  having  joined  with  B.  C.  in  requiring 
the  trustees  of  the  term  of  500  years  to  raise 
the  said  sum  of  10,000/.,  or  in  exercising 
any  power  given  to  them  jointly  by  the  said 
will  of  M.  P.  There  was  issue  of  B.  C, 
and  F,  C,  besides  the  eldest  son  (the  plain- 
tiff), four  children,  all  of  whom  attained 
twenty-one.  After  the  death  of  F.  C,  one 
of  the  daughters  married,  and  B.  C,  by  a 
deed  duly  executed,  exercised  the  power 
under  the  will  of  M.  P.  by  appointing  that 
her  portion  of  1,000/.  should  at  his  decease 
be  raised  out  of  the  estates  thereby  devised^ 
and  should  become  a  vested  interest  in  her 
from  the  execution  of  the  said  deed.  B.  C, 
died  in  1821,  and  by  his  will,  attested  by 
three  witnesses,  but  which  contained  no  ex- 
press reference  to  the  power  in  the  will  of 
M.  P.,  devised  as  follows : — "  I  give  to  each 
of  my  younger  sons  such  a  'sum  of  money 
as  with  the  fortunes  which  they  are  entitled 
to  under  the  settlement  made  on  my  marriage 
with  their  mother,  and  under  the  will  of  their 
late  grandmother  M.  P.,  will  make  up 
8,000/.,"  and  ( after  giving  legacies)  *' aU 
my  real  estate  over  which  I  have  any  dis- 
posing power,  I  give,  devise  and  bequeath  to 
my  eldest  son  (the  plaintiff),  his  heirs  and 
assigns.**  At  the  date  of  his  said  will 
B.  C.  was  tenant  for  life  of  certain  property 
(other  than  the  manor  of  E.)  under  settle- 
ments executed  on  his  marriage,  and  was  also 
seised  in  fee  simple  of  other  estates  adjoining 
thereto. 

Held,  that  the  will  of  B.  C,  was  not  an 
execution  of  the  power  of  appointment  given 
by  the  will  of  M.  P.  as  to  the  portions  of 
1,000/.,  and  that  consequently  the  term  of 
500  years  still  subsisted,  and  that  the  plain- 
tiff was  tenant  for  life  of  the  manor  of  E, 
subject  to  that  term. 

By  an  order  of  Knight  Bruce,  V.C.  the 
following  CASE  was  stated  for  the  opinion 
of  this  Court. 

Mary  Puleston,  heing  seised  for  an 
estate  of  inheritance  in  fee  simple  in  pos- 
session of  certain  lands  and  hereditaments, 
made,  signed,  and  published  her  last  will 
and  testament  in  writing,  dated  the  19th 
of  September  1802,  and  which  was  duly 
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executed  by  her  in  manner  then  by  law 
re(|ulred  for  passing  real  estates  by  devise, 
and  'which  said  will  was,  so  far  as  the  same 
is  material,  in  the  words  and  figures  or  to 
the    effect  following,  (that  is  to  say)  **  I 
give   and  devise   all  that  my  castle   and 
manor  or  lordship  of  Ewloe,  in  the  county 
of  Flint,  and  all  and  every  my  capital  and 
other  messuages,  lands,  tenements,  tithes, 
rents,  and  hereditaments  whatsoever,  situ- 
ate, lying  and  being,  or  arising,  renewing, 
gro'wing  and  issuing  within  the  said  several 
counties  of  Flint  and  Denbigh,  or  either 
of  tliem,  or  elsewhere,  which  I  have  power 
to  dispose  of,  with  their  and  every  of  their 
li^lits,  members,   and  appurtenances,   to 
the  use,  intent,  and  purpose  that  the  said 
Sir  X  Cunliflfe  and  W.  M.  Davies,  or  the 
wrvi?or  of  them,  or  the  heirs  or  assigns 
of  such  survivor,  do  and  shall  by  and  out 
of  the  rents,  issues,  and  profits  of  the  same 
preiDises,  or  some  part  or  parts  thereof,  pay 
ttnto  my  only  daughter  Frances  Cooke, 
^  wife  of  the  said  Bryan  Cooke,  or  per- 
">>t  her  to  take  and  receive  thereout,  during 
^®  joint  lives  of  herself  and  the  said  B. 
^^ke,  the  clear  yearly  rent  or  sum  of 
^0/.  of  lawful  money  of  Great  Britain,  to 
J®  deceived  by  her  my  said  daughter  for 
^  own  sole  and  separate  use ;  and  subject 
^  the  said  yearly  rent-charge  or  annual 
*^  of  400/.  to  the  use  and  behoof  of  the 
^^  B.  Cooke  and  his   assigns   for  and 
flaring  the  term  of  his  natural  life,  im- 
peachable nevertheless    for  waste  ;    and 
5^«Ji  and  immediately  after  the  decease  of 
5i^  •aid  B.  Cooke,  to  the  use  and  behoof 
^    my  said  daughter   F.    Cooke,  if  she 
«Q^1|    survive   him,   and   her  assigns,  for 
^^  during  the  term  of  her  natural  life, 
^^hout  impeachment  of  or  for  any  manner 
^^^  ^^^ste,  and  from  and  after  the  determin- 
i    ¥^^**  ®^  '^^  respective  estates  for  life  here- 
^^^fbre  limited  to  them,  the  said  B.  Cooke 
^^^  Frances  his  wife  as  aforesaid,  to  the 
^      of  the  said  Sir  T.  CunlifFe  and  W.  M. 


u^^ 


^^^es,  and  their  heirs,  for  and  during  the 
^^^^I^^ctive  natural  lives  of  the  said  B.  Cooke 
^^^  2^rances  his  wife,  upon  trust  to  support 

^*^^«igent  remainders;  and  from  and  after 
?    decease  of  the  survivor  of  them,  the 

^^^     B.  Cooke  and  Frances  his  wife,  to 


ibe 


ii«e  and  behoof  of  all  and  every  or  such 


i^ 


^^  oir  more  of  the  child  or  children  of  the 
^**y  of  the  said  B.  Cooke,  on  the  body  of 


my  said  daughter  Frances  Cooke,  his  wife, 
begotten  or  to  be  begotten,  for  such  estate 
or  estates  and  interejst,  either  with  or  with- 
out power  of  revocation,  and  in  such  parts, 
shares,  and  proportions  and  with  such 
terms  and  provisions  for  the  portions  and 
maintenance,  or  for  the  benefit  and  ad- 
vancement of  any  such  child  or  children, 
as  they,  the  said  B.  Cooke  and  Frances  his 
wife,  shall  jointly  at  any  time  during  their 
joint  lives,  by  any  deed  or  deeds,  writing 
or  writings,  to  be  by  both  of  them  signed, 
sealed,  and  delivered  in  the  presence  of 
two  or  more  credible  witnesses,  or  as  the 
survivor  of  them  shall  (in  default  of  any 
such  joint  appointment)  by  any  deed  or 
deeds,  writing  or  writings  to  be  signed  by 
such  survivor,  after  the  decease  of  one  of 
them  in  the  presence  of  the  like  number  of 
such  witnesses,  or  by  his  or  her  last  will 
and  testament  in  writing,  to  be  signed, 
published,  and  declared  in  the  presence  of 
three  or  more  of  such  witnesses,  devise, 
direct,  limit,  or  appoint;  and  in  default 
of  all  or  any  such  devise,  direction,  limita- 
tion, or  appointment,  or,  if  any  such  shall 
be  made,  when  and  so  soon  as  the  estates 
and  interest  thereby  to  be  limited,  dWsed, 
and  appointed  shall  respectively  end  and 
determine,  and  as  to  such  part  and  parts 
of  the  same  premises  whereof  no  such 
devise,  direction,  limitation,  or  appoint- 
ment shall  be  made,  to  the  use  of  Anthony 
Hardolf  Eyre  and  Saint  Andrew  Ward  the 
younger,  their  executors,  administrators 
and  assigns,  for  and  during  and  unto  the 
full  end  and  term  of  500  years',  to  com- 
mence from  the  decease  of  the  survivor  of 
them,  the  said  B.  Cooke  and  Frances  his 
wife,  and  fully  to  be  complete  and  ended, 
without  impeachment  of  or  for  any  manner 
of  waste,  upon  the  trusts  and  to  and  for 
the  intents  and  purposes  and  subject  to 
the  provisions  and  declarations  hereinafter 
mentioned  and  expressed  of  and  concern- 
ing the  same  term.  And  from  and  after 
the  end,  expiration,  or  other  sooner  deter- 
mination of  the  said  term  of  500  years, 
and  in  the  mean  time  subject  thereto  and 
to  the  trusts  thereof  hereinafter  declared, 
and  also  subject  and  chargeable  as  herein- 
before and  hereinafter  expressed,  to  the  use 
and  behoof  of  my  grandson,  P.  D.  Cooke, 
eldest  son  of  the  said  B.  Cooke,  by  the  said 
Frances  Cooke  his  wife,  (meaning  the  said 
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plaintiff,  P.  D.  Cooke,)  and  his  assigns,  for 
and  during  the  term  of  the  natural  life  of 
him,  the  said  P.  D.  Cooke,  nevertheless  im- 
peachable for  waste.  And  from  and  imme- 
diately after  the  determination  of  that 
estate,  to  the  use  of  the  said  Sir  T.  Cun- 
lifFe  and  W.  M.  Davies  and  their  heirs, 
for  and  during  the  natural  life  of  the  said 
P.  D.  Cooke,  in  trust  to  preserve  contingent 
remainders.  And  from  and  immediately 
after  the  decease  of  the  said  P.  D.  Cooke, 
to  the  use  and  behoof  of  the  first  and  other 
sons  of  his  body  successively  in  tail  male.'' 
In  remainder  upon  the  preceding  limit- 
ations, were  limitations  to  the  second  and 
subsequently  bom  sons  of  B.  Cooke,  by 
Frances  Cooke,  and  the  issue  of  such  sons, 
and  the  daughters  of  all  the  sons  of  B. 
Cooke  by  Frances  Cooke  and  their  issue, 
and  the  sons  and  daughters  of  Frances 
Cooke  by  any  after-taken  husband  or  hus- 
bands, and  their  issue.  The  trusts  of  the 
term  of  500  years  were  declared  to  be  for 
raising,  if  required  by  the  said  B.  Cooke 
and  Frances  his  wife,  10,000Z.  for  their 
use,  and  further  for  raising  portions  of 
1,000/.  a  piece  for  the  younger  children  of 
the  si^d  B.  Cooke  and  Frances  his  wife, 
"  to  be  paid  and  payable  to  such  children 
or  child  at  such  time  or  times  and  in  such 
proportions,  manner,  and  form  as  they, 
the  said  B.  Cooke  and  Frances  his  wife 
shall,  either  subject  to  or  without  power 
of  revocation  by  any  their  joint  deed  or 
deeds  in  writing,  to  be  by  each  of  them 
sealed  and  delivered  in  the  presence  of 
two  or  niore  credible  witnesses,  jointly 
direct  or  appoint,  and  for  default  of 
such  joint  direction  or  appointment,  then 
at  such  time  or  times  and  in  such  pro- 
portions, manner,  and  form  as  the  survivor 
of  them,  the  said  B.  Cooke  and  Frances 
his  wife,  by  his  or  her  deed  or  deeds, 
in  writing,  to  be  signed  and  delivered  in  the 
presence  of  two  or  more  credible  witnesses, 
or  by  his  or  her  last  will*  and  testament  in 
writing,  to  be  signed  and  published  in  the 
presence  of  three  or  more  such  witnesses, 
shall,  either  subject  to  or  without  power  of 
revocation,  from  time  to  time  direct  or  ap- 
point, and  in  default  of  such  direction  or 
appointment  as  aforesaid,  then  upon  trust 
that  they,  the  said  H.  Eyre  and  St.  Andrew 
Ward,  or  the  survivor  of  them,  or  the  exe- 
cutors, administrators  or  assigns  of  such 


survivor,  do  and  shall  by  the  ways  and 
means  aforesaid  raise  and  levy  the  said  sum 
of  1,000/.  a  piece  for  or  towards  the  por- 
tion or  portions  of  all  such  children  of  my 
said  daughter  Frances  Cooke,  not  being  an 
eldest  son  as  aforesaid,  the  said  portion 
or  portions  of  such  of  the  same  children  as 
shall  be  a  son  or  sons  to  be  paid  at  his  or 
their  age  or  ages  of  twenty-one  years,  and 
the  said  portion  or  portions  of  such  of  them 
as  shall  be  a  daughter  or  daughters  to  be 
paid  at  her  or  their  age  of  twenty-one 
years,  or  day  or  days  of  marriage  which 
shall  first  happen,  if  such  respective  times 
of  payment  shall  happen  after  the  death  of 
the  said  B.  Cooke  and  of  my  said  daughter 
Frances  Cooke,but  if  in  the  lifetime  of  them, 
or  either  of  them,  the  same  to  be  paid  within 
six  months  next  after  the  decease  of  the 
survivor  of  them,  unless  the  said  B.  Cooke 
and  Frances  his  wife,  or  the  survivor  of 
them,  shall  direct  or  appoint  the  same  to  be 
raised  in  his  or  her  lifetime,  which  they 
respectively  may  do  if  he,  she,  or  they  shall 
so  think  proper,  and  in  such  case  the  said 
term  of  500  years  shall  commence  and  take 
effect  from  the  time  of  such  direction  or 
appointment  as  last  aforesaid." 

The  said  testatrix,  Mary  Puleston,  died  on 
or  about  the  23rd  of  September  1802,  with- 
out having  revoked  or  altered  her  said  will. 
The  said  Frances  Cooke,  the  daughter  of  the 
said  testatrix,  died  on  or  about  the  8th  of 
January  1818,  leaving  the  said  B.  Cooke 
her  surviving,  and  without  having  joined 
with  the  said  B.  Cooke,  her  said  husband, 
in  requiring  the  trustees  of  the  said  term  of 
500  years,  limited  by  the  said  will  of  the 
said  testatrix  Mary  Puleston  as  aforesaid, 
to  raise  the  said  sum  of  10,000/.,  or  any 
part  thereof,  or  in  exercising  any  power  or 
authority  given  to  them  jointly  by  the  said 
will.  The  said  B.  Cooke,  the  father  of  the 
plaintiff  P.  D.  Cooke,  duly  made,  signed, 
and  published  his  last  will  and  testament 
in  writing,  bearing  date  the  1 7th  of  April 
1821,  and  executed  by  him  in  the  presence 
of,  and  attested  by  three  witnesses,  and 
which  was  in  the  words  and  figures  or  to  the 
effect  following,  that  is  to  say : — **  This  is 
the  last  will  and  testament  of  me,  B.  Cooke, 
of  &c.  I  give  and  bequeath  the  sum  of 
2,000/.  to  my  daughter  Frances  Mary,  wife 
of  W.  Margesson,  Esq.,  and  I  direct  my 
executors,  hereinafter  named,  to  pay  the 
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said  sum  of  2,000/.  into  the  hands  of  tbe 
trustees  for  the  time  being  of  my  said 
daughter's  settlement,  to  be  invested  by 
them  in  their  names  in  government  or  real 
security,  to  be  held  by  ^e  said  trustees  on 
the  same  trusts  and  to  and  for  the  same 
ends,  intents,  and  purposes  as  are  ex- 
pressed in  the  said  settlement  of  my  daugh- 
ter's portion  thereby  vested  in  the  said 
trustees.  I  give  to  each  of  my  younger  sons 
such  a  sum  of  money  as,  with  the  fortunes 
which  they  are  entitled  to  under  the  settle- 
ment made  on  my  marriage  with  their  mother, 
and  under  the  wills  of  their  late  grand- 
mother Mrs.  Mary  Puleston  and  their  late 
aunt  Mrs.  Frances  Puleston,  will  make  up  to 
each  8,000/.  And  in  case  my  personal  estate 
shall  be  insufficient  to  pay  the  said  several 
legacies,  I  charge  my  real  estates  with  the 
payment  thereof;  but  in  the  event  of  my 
said  sons  dying  under  the  age  of  twenty-one 
years,  I  wUl  that  the  legacy  of  such  son  so 
dying  shall  sink  into  my  residuary  personal 
estate.  I  direct  that  until  such  legacies  are 
paid  they  shall  carry  interest  at  51.  per  cent, 
from  the  time  of  my  decease.  [After 
giving  certain  other  legacies]  All  the 
residue  of  my  personal  estate  and  all  my 
real  estate  over  which  I  have  any  disposing 
power  I  give,  devise,  and  bequeath  to  my 
eldest  son  P.  D.  Cooke  (meaning  thereby 
the  plaintiff)*  ^  Neil's  or  assigns,  or  in 
the  event  of  his  decease  in  my  lifetime  to 
such  other  of  my  sons  as  shall  be  my  eldest 
son  at  the  time  of  my  decease,  and  to  his 
heirs  and  assigns.  And  I  appoint  my  son 
P.  D.  Cooke,  the  said  A.  H.  Eyre  and  W. 
B.  Cooke,  and  the  survivor  of  them,  guar- 
dians and  guardian  of  my  children  during 
their  respective  minorities.  And  1  give, 
devise,  and  bequeath  all  estates  of  which  I 
am  seised  or  possessed,  in  trust,  or  by  way 
of  mortgage  unto  the  said  A.  H.  Eyre  and 
W.  B.  Cooke,  their  heirs,  executors,  admi- 
nistrators and  assigns,  according  to  the 
nature  of  the  same  estates  respectively, 
upon  trust  to  reconvey  or  transfer  the  same 
to  the  several  persons  who  are  or  shall  be 
beneficially  entitled  to  the  same,  or  to  such 
uses  and  upon  such  trusts  as  they  respec- 
tirely  shall  direct.  In  witness  whereof, ' '  &c. 
The  said  Bryan  Cooke  died  on  or  about 
the  14th  of  December  1821,  without  having 
vrroked  or  in  anywise  altered  his  said  will. 
At  the  date  of  his  said  will  the  said  B. 
Viw  Sssns,  XXI.~Q.B. 


Cooke  resided  in  the  mansion  on  the  family 
estates,  situate  in  the  county  of  York,  which 
were  considerable,  and  of  which  he  was 
tenant  for  life  under  settlements  executed 
on  his  marriage  with  the  mother  of  the  said 
plaintiff.  The  said  testator  was,  at  the 
date  of  his  said  will,  seised  in  fee  simple  of 
other  estates  adjoining  the  said  family 
estates.  There  was  issue  of  the  body  of 
the  said  Bryan  Cooke  on  the  body  of  the 
said  Frances  Cooke  his  wife  begotten  five 
children,  that  is  to  say,  the  plaintiff  P.  D. 
Cooke  his  eldest  son,  and  four  younger  chil- 
dren, Robert  Bryan  Cooke,  Anthony  Cooke, 
William  Bryan  Cooke,  and  Mary  Frances 
Cooke,  all  of  whom  attained  twenty-one. 
She,  Mary  Frances  Cooke,  in  the  lifetime  of 
the  said  B.  Cooke,  and  before  the  date  of 
his  said  will,  that  is  to  say,  in  the  month 
of  May  1818,  intermarried  with  and  became 
the  wife  of  the  Rev.  W.  Margesson,  and  on 
that  marriage,  by  an  indenture  dated  tbe 
19th  of  May  1818,  and  made  or  expressed 
to  be  made  between  the  said  B.  Cooke  of 
the  one  part,  and  the  said  Mary  Frances 
Cooke  of  the  other  part,  and  which  was 
executed  by  tbe  said  B.  Cooke  in  the 
presence  of  two  witnesses,  the  said  B. 
Cooke,  pursuant  to  and  by  force  and  virtue 
and  in  exercise  and  execution  of  the  powers 
or  authorities  vested  in  him,  the  said  B. 
Cooke,  under  and  by  virtue  of  the  said  will 
of  the  said  Mary  Puleston,  and  of  all  other 
powers  and  authorities  enabling  him,  the 
said  B.  Cooke,  in  that  behalf,  did  direct, 
limit,  and  appoint  that  the  sum  of  1 ,000/. 
should  upon  the  decease  of  him,  the  said 
B.  Cooke,  be  raised  out  of  the  estates  de- 
vised by  the  will  of  the  said  M.  Puleston 
for  the  portion  of  the  said  M.  F.  Cooke,  and 
should  become  a  vested  interest  in  her,  the 
said  M.  F.  Cooke,  upon  the  execution  of 
the  now  stating  indenture  by  him  the  said 
B.  Cooke.  The  1,000/.  portion  of  one  of 
the  younger  sons  of  the  said  B.  Cooke 
remains  unpaid.  The  portions  of  1,000/. 
each  of  B.  Cooke's  other  younger  children 
have  been  paid  to  them  by  parties  who  have 
taken  assignments  of  such  portions.  These 
portions  of  1,000/.  each  were  referred  to 
by  the  testator  B.  Cooke  in  that  part  of  his 
will  in  which  he  referred  to  the  will  of 
Mrs.  Mary  Puleston,  the  late  grandmother 
of  his  younger  sons. 

The  questions  for  the  opinion  of  this  Court 
P 
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were  :  first,  whether  the  said  term  of  500 
years  limited  hy  the  said  will  of  the  said 
Mary  Puleston  is  a  subsisting  term.  Se- 
condly, whether  the  said  plaintiff  P.  D. 
Cooke  is  seised  for  an  estate  of  inheritance 
in  fee  simple  of  the  said  castle,  manor, 
lands,  and  hereditaments  so  devised  by  the 
said  will  of  the  said  Mary  Puleston  as 
aforesaid,  subject  to  the  said  term  or  other- 
wise, or  whether  he  is  only  tenant  for  life 
of  the  same  hereditaments  (1). 

The  case  was  now  argued  by— 

MalinSf  for  the  plaintiff. — The  question 
is,  whether  the  estates  over  which  Bryan 
Cooke  had  a  power  of  appointment  passed 
by  his  will.  It  is  contended  that  they  did, 
and  that  the  plaintiff  takes  by  appointment 
under  the  words  ''all  my  real  estate  over 
which  I  have  any  disposing  power"  — 
Standen  v.  Standen  (2),  Bailey  v.  Lloyd 
(8). 

[Lord  Campbell,  C.J. — A  man  may 
have  a  disposing  power  without  acting 
under  a  power  in  a  settlement.] 

The  words  in  the  will  clearly  have  re- 
ference to  some  enabling  power ;  they  are 
the  same  as  if  he  had  said  "  estates  over 
which  I  have  a  power  of  appointment.'*  He 
uses  words  which  are  proper  to  include 
everything  which  he  can  give  either  by 
virtue  of  ownership  or  of  the  power  of 

(1)  The  plaintiff's  points  were:  first,  that  the 
will  of  B.  Cooke  was  a  valid  exeaition  of  the  power 
of  appointment  or  selection  reserved  to  B.  Cooke 
and  Frances  his  wife,  and  the  survivor  of  them, 
over  the  estates  in  question  hy  the  will  of  M.  Pule- 
ston ;  and  that,  therefore,  the  term  of  500  years 
limited  by  M.  Puleston's  will  in  default  of  appoint* 
roent  never  took  effect,  and  conseouently  is  not  a 
subsisting  term.  Secondly,  that  B.  Cooke's  will 
was,  at  ail  events,  an  execution  of  the  said  power 
either  in  derogation  of  or  subject  to  the  said  term 
of  500  years,  and  the  trusts  declared  thereof  by 
M.  Puleston's  will  in  favour  of  Frances  Cooke's 
younger  children ;  and  that  therefore  the  plaintiff 
P.  D.  Cooke  is  seised  for  an  estate  of  inheritance 
in  fee  simple,  either  in  possession  or  subject  to  the 
said  term  of  600  years,  of.the  castle,  manor,  lands 
and  hereditamenu  devised  by  the  will  of  M.  Pule- 
ston.— The  defendant's  points  were :  that  the  will 
of  B.  Cooke  did  not  exercise  the  power  of  appoint- 
ment or  selection  by  the  will  of  M.  Puleston  limited 
to  B.  Cooke  and  Frances  his  wife,  and  the  survivor 
of  them,  over  the  castle,  manor,  lands  and  heredita- 
ments devised  by  her  will.  That  the  term  of  500 
years  limited  by  the  will  of  M.  Puleston  is  a  sub- 
sisting term,  and  that  P.  D.  Cooke  is  only  tenant 
for  life  of  the  same  premises. 

(2)  2  Yes.  jun.  589. 
(8)  5  Russ.  330. 


appointment.  According  to  the  construc- 
tion which  must  be  contended  for  by  the 
defendant,  jsome  words  of  the  will  are  ren- 
dered inoperative.  It  is  enough  if  a  tes- 
tator by  any  expression  shews  clearly  that 
he  means  to  execute  a  power;  no  specific 
reference  to  it  is  necessary — Bennett  v. 
Ahurrow  (4),  Wallop  v.  Lord  Portsnumth  (5), 
1  Suyd.  Pow.  244, 7  th  ed.,Cttriei»  v.  Kenrick 
(6).  In  Adams  v.  Austin  (7)  the  question 
was,  whether  a  general  devise  like  this  passed 
the  produce  of  the  sale  of  lands ;  it  was 
assumed  that  it  passed  the  lands  themselves 
over  which  the  testatrix  had  a  power  of 
appointment.  There  is  certainly  no  case 
which  goes  the  length  of  holding  that  such 
a  devise  as  the  present  is  not  an  execution 
of  the  power,  and  the  27th  section  of  the 
7  Will.  4.  &  1  Vict.  c.  26.  amounts  to 
a  legislative  declaration  that  it  is  so. 

Peacock f  contra.-r-This  is  a  pure  question 
of  intention  to  be  collected  from  the  words 
of  the  will.  The  rule  is  stated  in  Roake 
V.  Denn  (8)  to  be,  that  there  must  be  a 
reference  to  the  power  or  the  property 
which  is  the  subject  of  it,  or  the  provision 
made  by  the  donee  of  the  power  must  be 
ineffectual  unless  it  be  an  execution  of  the 
power.  Here  none  of  these  conditions 
exist,  or  if  they  do  there  is  a  clear  inten- 
tion shewn  not  to  execute  the  power.  At 
the  time  of  making  his  ¥rill,  the  testator 
Bryan  Cooke  had  a  power  to  appoint  real 
estates  under  the  will  of  Mary  Puleston, 
but  he  had  also  real  estates  of  his  oym. 
over  part  of  which  he  had  a  disposing 
power,  but  of  part  of  which,  being  settled, 
he  could  not  dispose.  There  is,  therefore, 
real  property  to  which  the  words  of  the 
devise  may  be  properly  referred  without 
assuming  that  they  mean  to  execute  the 
power. 

[Patteson,  J. — You  read  "real  estate 
over  which  I  have  a  disposing  power" 
as  meaning  *'  all  my  unsettled  estates"  ?] 

Yes.  But  there  is  besides  a  clear  in- 
tention shewn  not  to  execute  the  power. 
Each  of  his  younger  sons  is  assumed  t( 
be  entitled  to  a  sum  of  money  under  th 

(4)  8  Yes.  609. 

(5)  2Sugd.  Pow.  App.  11. 

(6)  8  Mee.  &  W.  461 ;  s.  c.  7  Law  J.  Rep.  (n 
Exch.  169. 

(7)  3  Russ.  461. 

(8)  4  Bligh,  N.S.  3. 
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-^Is  of  Mary  and  Frances  Puleston  with- 
OVLt  his  then  appointing  it  to  them,  for  he 
l^^queaths  to  them  such  additional  sum  as 
-^U  make  up  8,000/.  Therefore  he  clearly 
does  not  mean  to  execute  one  power,  and 
tbe  tame  absence  of  intention  must  extend 
to  the  other  also. 

[Lord  Campbell,  C.J. — May  not  the 
xntention  be  that  the  eldest  son  shall  take 
h  fee  subject  to  the  term  ?] 

The  sum  which  the  children  take  under 

Afrs.  Puleston's  will  is  not  fixed,  except  it 

he   l>y  appointment,  and  therefore  Bryan 

CooIkc  could  supersede  the  term  in  all  re- 

<peo^  except  as  to  the  1,000/.   settled 

ttpoxi  the  daughter  upon  her  marriage.  He 

coi^^  not  prevent  the  term  existing,  but 

he     ^oold  destroy  it,  except  so  far  as  it 

g*''''^  power  to  raise  1 ,000/.  for  his  daughter. 

Tla^xi,  as  to  the  construction  of  the  words : 

**  *1\  my  real  estate**  cannot  be  satisfied  by 

^   Estate  over  which  the  testator  has  merely 

» l^ower  of  stating  in  what  proportions  it 

•^^11  be  divided— 1  Sugd.  Pow.  367,  7th 

^^t,,  "where  however  the  power  is  not 

^^'Cired  to,  the  property  comprised  in  it 

^^t  be  mentioned,  so  as  to  manifest  that 

™c  disposition  was  intended  to  operate 

**^er  it :  the  donee  must  do  such  an  act  as 

•hew  that  he  has  in  view  the   thing  of 

^hich  he  had   a  power  to   dispose.*'    If 

this  case  had  occurred  since  the  new  Wills 

Ktt  this  property  would  not  have  passed — 

Clote$  V.  Audry  (9). 

Malitts  replied. 

Lord  Campbell,  C.J.  —  The  rule  has 
been  long  established,  that  the  donee  of  a 
power  must  either  expressly  refer  to  the 
power  or  to  the  subject-matter  of  it.  Here 
the  will  of  the  donee  of  the  power  makes 
no  reference  to  the  power,  and  I  think  no 
distinct  reference  to  the  subject-matter,  for 
the  testator  merely  says,  *'  all  the  residue 
of  my  personal  estate,  and  all  my  real 
estate  over  which  I  have  any  dispos- 
ing power,  I  give,  devise  and  bequeath 
to  my  eldest  son,  his  heirs  and  assigns.** 
At  this  time,  he  had  family  estates  of  his 
own  in  Yorkshire,  part  of  which  were  set- 
tled and  part  not  settled,  and  all  the  words 
may  be  satisfied  by  holding  that  he  had  in 
ODQtemplation  only  his  own  paternal  estates, 

(9)  12Beav.604. 


without  at  all  referring  to  the  Ewloe  estate. 
This  must  be  considered  as  the  law  stood 
before  the  passing  of  the  Wills  Act, 
(7  Will.  4.  &  1  Vict.  c.  26,)  for  under 
that  act  I  should  have  no  doubt  in  saying 
that  the  testator  had  no  intention  to  include 
the  Ewloe  estates.  The  term  for  500  years 
created  by  Mrs.  Puleston's  will  was  neces<- 
sarily  to  take  effect,  and  the  whole  will 
shews  that  the  testator  contemplated  its 
taking  effect,  and  from  that  I  infer  that 
all  the  younger  children  were  to  be  provided 
for  under  it,  and  it  seems  improbable  that 
the  testator  would  do  that  by  which  primd 
facie  at  least  the  term  would  be  defeated. 
If  the  intention  had  been  to  exercise  a 
power  over  the  Ewloe  estate,  the  testator 
would  not  have  made  it  pass  under  the 
same  words  as  those  used  to  pass  the  pater- 
nal estates  which  he  held  in  fee  simple. 
He  had  not  the  same  disposing  power 
over  the  Ewloe  estate  as  he  had  over 
the  estates  held  in  fee  simple.  Looking, 
therefore,  to  the  language  used,  it  seems 
to  me  that  the  intention  of  the  testator 
was  to  leave  the  disposition  of  the  Ewloe 
estate  as  it  was  in  Mary  Puleston's  will, 
both  as  to  the  fee  simple  and  the  other 
estate  for  years.  It  is  not  necessary  to 
refer  to  the  authorities  cited,  because  this 
case  must  rest  on  general  principles  ap- 
plied to  its  own  particular  circumstances, 
and  I  am  prepared  to  certify  that  the  term 
for  500  years  in  Mary  Puleston's  will  is  a 
subsisting  term,  and  that  the  plaintiff  ia 
only  tenant  for  life  of  the  hereditaments 
demised  by  that  will,  subject  to  the  said 
term. 

Patteson,  J. — The  question  is,  whether 
there  is  anything  to  satisfy  the  words  "  over 
which  I  have  a  disposing  power,'*  and  so 
render  it  unnecessary  to  have  recourse 
to  the  estate  under  Mary  Puleston's  will 
over  which  the  testator  had  a  power  of 
appointment.  I  think  there  is  abundant 
property  to  satisfy  those  words,  because  it 
appears  that  the  testator  was  tenant  for 
life  of  some  estates  under  Mary  Puleston's 
will,  and  that  he  was  seised  in  fee  of  other 
property.  Although  the  words  are  not  of 
much  use  as  applied  to  the  estates  in  fee, 
still  I  think,  looking  to  the  effect  of  the 
words,  that  it  was  the  intention  of  the  tes- 
tator to  apply  the  words  to  such  estate. 
As  to  Mary  Puleston's  will,  I  cannot,  I 
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must  say,  understand  it  very  well.  The 
500  years  term  was  to  commence  from  the 
death  of  the  survivor  of  the  testator  and 
his  wife,  and  in  default  of  their  exercising 
the  power  of  appointment ;  and  the  power 
of  appointment  was  not  given  to  the  tes- 
tator to  be  exercised  subject  to  the  term. 
But  be  that  as  it  may,  I  do  not  think  that 
the  testator  had  any  disposing  power,  and 
if  he  had,  I  do  not  think  that  he  intended 
to  exercise  it.  As  to  the  provision  in 
Mary  Puleston's  will,  it  cannot  be  sup- 
posed that  when  the  testator  had  exercised 
the  power  given  by  that  will  in  favour  of 
his  younger  children  which  depended  on 
the  existence  of  the  estate  of  the  tenant  for 
life,  he  would  make  a  will,  the  effect  of 
which  would  be  to  defeat  the  creation  of 
the  estate  of  the  tenant  for  life. 

Erle,  J. — The  plaintiff*  alleges  that  his 
father  intended  by  his  will  to  exercise  the 
power  given  him  by  Mary  Puleston's  will, 
and  that  his  father's  will  contains  words 
referring  to  that  power.  Those  words  can 
in  one  sense  be  applied  to  the  Ewloe  estate, 
because  it  was  held  for  life  by  the  testator. 
He  might,  therefore,  call  it  **  my  estate," 
but  the  words  are  capable  also  of  another 
application,  and  of  being  applied  to  the 
Yorkshire  estates ;  and  I  think,  giving  effect 
to  the  words  of  the  will,  their  more  obvious 
meaning  is,  that  the  testator  did  not  intend 
to  exercise  the  power  of  appointment  over 
the  Ewloe  estate,  but  that  he  did  intend 
to  pass  his  Yorkshire  estates.  He  does 
not  say,  all  his  real  estate,  and  all  the  real 
estate  over  which  he  had  a  disposing  power, 
but  all  his  estate  over  which  he  had  any 
disposing  power,  that  is,  the  real  estate 
he  had  of  his  own,  as  contra-distinguished 
from  his  wife's,  some  being  settled  and 
some  held  in  fee  simple.  He  meant,  I 
think,  the  estates  over  which  he  had  the 
absolute  power  of  disposal  in  fee  simple, 
because  he  makes  a  devise  in  fee,  and  he  had 
not  any  such  general  power  of  disposing 
as  regards  the  property  in  Mary  Puleston's 
will.  I  think  that  construction  is  confirmed 
by  what  seems  to  be  conceded,  namely, 
that  the  testator  intended  that  each  of  his 
younger  children  should  take  1,000/.  As 
to  the  effect  of  the  execution  of  the  power 
iipon  the  term  of  500  years  in  Mary  Pules- 
ton's will,  it  is  contended,  on  the  one 
hand,  that  if  the  testator  appointed  the  fee 


simple,  the  term  would  be  destroyed,  and 
the  provision  for  younger  children  defeated, 
but,  on  the  other  hand,  that  as  the  term 
was  once  recognized  by  the  testator  on  the 
marriage  of  his  daughter  in  1818,  it  most 
be  intended  to  exist  for  the  benefit  of  the 
other  younger  children,  and  that  the  testa- 
tor's will  was  an  exercise  of  the  power 
subject  to  the  term  of  500  years.  But  I 
should  have  expected  to  find  the  term 
mentioned  in  the  will  which  intended  to 
execute  the  power,  and  that  after  it  the 
fee  simple  would  have  been  limited  ;  and 
by  holding  that  there  is  no  appointment 
of  the  fee  simple,  the  term  of  500  years 
remains  a  subsisting  term,  and  the  younger 
children  would  have  a  clear  1,000Z.  accord- 
ing to  the  declaration  of  the  trusts  in  Mary 
Puleston's  will. 

A  certificate  was  acccrdingly  sent  to  the 
Vice  Chancellor  that  the  term  of  500 
years  is  a  subsisting  term,  and  that  the 
plaintiff  is  tenant  for  life  of  the  here- 
ditaments  devised  by  the  mU  of  Mr. 
Puleston, 
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THE  QUEEN  V.  THE  MASTER, 
FELLOWS,  AND  ASSISTANTS 
OF  THE  COLLEGE  OF  OOD's 
GIFT  IN  DULWICH. 

Corporation  —  College  —  Statutes,  Con^ 
struction  of — Right  of  voting  for  Corporate 
Officer — Charter — Delegation  of  Powers  by 
Crown —  Usage. 

King  James  I,  by  a  charter  in  1619, 
granted  to  E,  A.  licence  to  found  a  college, 
which  should  consist  of  one  master,  one 
warden,  four  fellows,  six  poor  brethren,  six 
poor  sisters  and  twelve  poor  scholars,  to  be 
maintained,  ^c,  according  to  such  ordinances, 
^c.  as  should  be  made  by  the  said  E,  A, 
with  power  to  the  said  E,  A,  to  make  ordi* 
nances,  ^c.for  the  maintenance,  rule,  govern^ 
ment,  S^c,  of  the  said  master,  warden,  i^c, 
which  should  be  a  body  corporate,  E,  A,  by 
deed  in  1619  created  the  college,  to  consist 
of  the  several  persons  named  in  the  charter, 
and  by  an  indenture  dated  in  1620,  he 
endowed  the  college  with  lands  in  three 
parishes.  By  an  instrument  made  in  1626, 
E.  A,  by  virtue  of  the  power  given  to  him 
by  the  charter,  made  certain  ordinances,  ^e. 
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/or  the  government  of  the  said  coUege,   These 

^dkutnees  provided  that  the  churchwardens 

^fthe  three  parishes  where  the  college  lands 

^Kre  situate  should  be   assistants    to    the 

vuuter,  warden    and  fellows  of  the   said 

colUge  in  the  governing  thereof  and  gave 

them  power  to  elect,  the  poor  brethren^  sisters 

or  scholars  from  the  parishes  to  which  they 

respectively  belonged.     They  also  provided 

that  if  the  place  of  warden  should  be  void^ 

*'  the  master,  assistants  and  fellows**  should 

ff9  dmto  chapel  and  ** proceed  to  the  election 

of^M,  "MW  warden^*  and  thai,  after  the  senior 

fedd^m  had  read  the  statutes  relating  to  the 

pev^^cnto  be  elected,  "the  electors  should 

mem^Mre  the  said  election  indifferently,**  ^*c. 

Jf      ^th  the  places  of  master  and  warden 

sh^9-mmld  he  void  at  one  time,  notice  was  to  be 

ji^^n  hy  the  senior  fellow  to  the  assistants  to 

re-^^^axT  to  the  college  within  three  days  "  to  . 

}^*^*^  with  the  fellows  in  the  election  of  a 

•*"■*»  master,  which  should  be  in  all  points  as 

^^    formerly  described  in  the  election  of  a 

^^Wfli."     The  assistants  had  always,  from 

*^^  foundation  of  the  college,  been  accustomed 

^  ^ote  at  the  elections  of  wardens. 

Held,  first,   that    by   these    ordinances, 

^^pUd  with  the  invariable  usage,  the  assist^ 

^nts  had  a  voice  in  the  election  of  a  warden ; 

^^dftecondly,  that  E.  A.,  although  he  could 

Salter  the  constitution  of  the  college,  had 

power  to  give  the  assistants,  who  were  not 

members  of  the  corporation,  a  right  of  voting 

for  a  corporate  officer ;    and,  thirdly,  that 

the  lapse  of  time  after  the  foundation  of  the 

college  did  not  take  away  his  right  to  make 

such  an  ordinance. 

Mandamus  to  admit  one  Richard  William 
Allen  to  the  office  of  warden  of  the  said 
college.  The  writ  recited  letters  patent 
of  the  17  James  1.  (1619),  wherehy  that 
king  granted  a  licence  to  Edward  Al- 
leyne  of  Dulwich,  to  make  and  found  one 
college  in  Dulwich  aforesaid,  which  should 
endure  and  remain  for  ever,  and  should 
consist  of  one  master,  one  warden,  four 
lellows,  six  poor  hrethren,  six  poor  sisters, 
and  twelve  poor  scholars  to  be  maintained, 
nutained,  educated,  &c.  according  to  such 
cirdinances,  statutes,  and  foundation  as 
should  be  made  by  the  said  E.  Alley ne  in 
Ids  lifetime,  or  any  other  person  or  persons 
to  be  specially  nominated  by  him  after 
And  that  by  the  said  letters 


patent  power  was  also  given  to  the  said 
E.  Alleyne  to  ordain  and  make  ordi- 
nances, rules,  constitutions,  and'statutes  for 
the  more  better  and  orderly  maintenance, 
&c.  and  rule  of  the  said  master,  warden, 
four  fellows,  six  brethren,  six  poor  sisters, 
and  twelve  poor  scholars  of  the  said  col- 
lege when  and  as  often  as  need  should  re- 
quire ;  that  the  college  so  to  be  created 
should  be  called  the  college  of  "  God's 
Gift;"  and  that  the  said  master,  warden, 
four  fellows,  six  poor  brethren,  six  poor 
sisters,  and  twelve  poor  scholars,  and  their 
successors,  when  the  same  college  should 
be  created,  ^  should  be  a  body  corporate. 
And  that  the  said  king  James  1.  did  by  the 
said  letters  patent  also  grant  and  give 
licence  and  authority  to  the  said  E.  Alleyne, 
&c.  from  time  to  time,  and  as  often  as  need 
should  require,  to  make  and  ordain  statutes, 
ordinances,  &c.  for  the  good  and  better 
maintenance,  sustenance,  relief,  education, 
government,  and  ordering,  as  well  of  the 
said  college  so  to  be  created  as  aforesaid, 
as  of  the  said  master,  warden,  four  fellows, 
six  poor  brethren,  six  poor  sisters,  and 
twelve  poor  scholars,  and  their  successors 
for  ever ;  and  that  the  said  statutes,  ordi- 
nances, &c,  so  by  him  to  be  made  should  for 
ever  and  in  all  succeeding  times  stand,  be, 
and  remain  inviolable  and  in  full  force  and 
strength  in  law  to  all  intents  and  purposes, 
the  same  being  not  repugnant  to  the  royal 
prerogative,  nor  contrary  to  the  laws  and 
statutes  of  England,  nor  any  the  ecclesias- 
tical laws,  canons,  or  constitutions  of  the 
Church  of  England  which  then  should  be 
in  force. 

The  writ  then  stated  that  the  said  E. 
Alleyne,  by  a  deed  of  the  13th  of  Septem- 
ber, 17  James  1,  and  by  virtue  and  force 
of  the  said  letters  patent,  and  by  the  power 
and  authority  thereby  to  him  granted,  did 
make,  found,  erect,  create  and  establish  one 
college  in  Dulwich  aforesaid,  which  should 
endure  and  remain  for  ever,  and  should 
consist  of  one  master,  one  warden,  four 
fellows,  six  poor  brethren,  six  poor  sisters, 
and  twelve  poor  scholars,  and  did  according 
to  the  liberty  and  power  given  him  by  the 
said  letters  patent,  make,  found,  erect,  and 
establish  certain  persons  named  in  the  said 
deed  to  be  the  first  master,  the  first  warden, 
the  first  four  fellows,  the  first  six  poor 
brethren,  the  first  six  poor  sisters,  and  the. 
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first  twelve  poor  scholars  respectively  of 
the  said  college,  and  did  give  and  grant  to 
the  same  the  offices  and  places  aforesaid,  to 
have  and  to  hold  the  same  to  them  and 
their  successors  in  the  same  offices  and 
places  in  perpetual  succession  for  ever, 
according  to  such  statutes,  ordinances,  &c. 
as  should  thereafter  be  made  by  him,  the 
said  E.  AUeyne.  And  that  the  said  E.  Al- 
leyne  did  further  by  virtue  and  force  of  the 
said  letters  patent  make,  found,  &c.  and 
establish  that  the  said  college  should  for 
ever  be  called  and  named  "  The  College  of 
God*s  Gift"  in  Dulwich,  in  the  county  of 
Surrey,  and  that  the  said  master,  warden, 
four  fellows,  six  poor  brethren,  six  poor 
sisters,  and  twelve  poor  scholars  of  the 
said  college  and  their  successors,  should  be 
in  deed  and  name  one  body  corporate. 

The  writ  then  stated  that  by  an  indenture, 
dated  the  24th  of  April  1620,  E.  Alleyne 
endowed  the  said  college  with  certain  lands 
in  the  parishes  of  St.  Botolph,  Bishopsgate, 
and  St.  Giles  without  Cripplegate,  and  that 
the  said  E.  Alleyne  by  a  certain  instrument 
in  writing  signed  by  him,  and  bearing  date 
the  29th  of  September  1626,  for  the  better 
maintenance,  relief,  sustenance,  education, 
government,  and  ordering  as  well  of  the 
said  college  as  of  the  said  master,  warden, 
four  fellows,  six  poor  brethren,  six  poor 
sisters,  and  twelve  poor  scholars,  by  virtue 
and  force  of  the  said  letters  patent,  and  by 
the  power  and  authority  thereby  to  him 
given,  did  make  certain  ordinances,  &c.  and 
statutes  [which  the  writ  set  out(l).]    The 

(] )  The  following  were  the  material  clauses  of  the 
statutes : — 

1.  Imprimis.  —  I  ordaine  and  establishe  for 
ever,  that  there  shall  be  a  master,  warden,  fower 
fellowes,  sixe  poore  brethren,  sixe  poore  sisters, 
and  twelve  poore  scholars  iu  and  belonging  to  the 
college. 

2.  Item,  for  the  better  furtherance  of  the  honor 
and  service  of  Almightie  God,  and  for  the  good  and 
welfare  of  the  said  college,  I  ordaine  and  for  ever 
establish  for  all  succeeding  times  to  come,  that 
there  shall  be  continually  sixe  chauntersfor  musiqne 
and  singing  in  the  chappel  of  the  said  college,  and 
shall  be  called  and  esteemed  as  junior  fellowes, 
every  one  of  them  to  have  his  voice  according  to 
the  statutes  as  the  fower  senior  fellowes  have ;  sixe 
assistants  touching  the  ordering  of  the  said  college, 
and  the  rents,  revenues  and  profits  thereof,  and 
thirtye  members;  the  said  cnaunters,  assistants 
and  members  to  be  imployed  and  taken  to  such 
uses,  intents  and  purposes  as  hereafter  in  these  my 
orders  and  statutes  I  shall  further  direct  and  ap- 
point. 


writ  then  stated  that  the  said  ordinances, 
&c.  and  statutes  had  always  from  the  time 
of  the  making  of  the  same  respectively 
hitherto  remained  and  continued,  and  still 
remained  and  continued  unrescinded  and 

7.  Item,  that  every  one  of  the  poore  schol- 
lers  shalbe  at  the  time  of  their  several  election 
and  admission  between  the  age  of  sixe  or  eight 
years  or  thereabouts,  and  to  remain  as  schollara 
in  the  said  college  noe  longer  but  untill  they  be 
eighteen  years  of  age  at  the  most,  and  then  at  the 
charge  of  the  college  to  be  put  forth  either  for 
scholars  or  trades,  as  their  capacity  will  fitt ;  all  of 
them  at  the  tyme  of  their  said  admission  to  be 
orphants  without  father  and  mother,  or  at  the  least 
such  as  their  parents  receive  the  weekly  alms  of 
the  parish  where  they  live,  and  for  want  of  such, 
any  other  poore  children  of  the  said  parishes  such 
as  the  assistants  of  the  said  parishes  shall  think  in 
most  need. 

8.  Item,  that  two  churchwardens  of  the  parish 
of  St  Buttolphes  without  Bishopsgate,  London, 
and  two  churchwardens  of  St  Saviour's  in  South- 
warke,  in  the  countie  of  Surrey,  and  two  church- 
wardens of  that  part  of  the  parish  of  St  Gilea 
without  Creplegate,  London,  which  is  in  the  countie 
of  Middlesex,  for  the  time  being  for  ever,  shall  be 
assistants  to  ihe  master,  warden  and  fellows  of  the 
said  college  in  the  governing  thereof. 

9.  Item,  that  the  sixe  poore  brethren  and  sixe 
poore  sisters  and  twelve  poore  schollars  shall  be 
for  ever  chosen  of  the  parishes  herein  specified  in 
manner  and  form  following,  that  is  to  say,  two  of 
the  poore  brethren  and  one  of  the  poore  sisters  and 
three  of  the  poore  schollars  out  of  the  parish  of 
St.  Buttolphs,  &c.,  two  other  of  the  poore  brethren 
and  one  of  the  poore  sisters  and  three  of  the  poore 
schollars  out  of  the  parish  of  St  Saviour's  in  South- 
warke,  one  of  the  poore  brethren  and  two  of  the 
poore  sisters  and  three  of  the  poore  schollars  out  of 
that  part  of  the  said  parish  of  St.  Giles  without 
Creplegate,  &c.,  one  other  of  the  poore  brethren, 
two  of  the  poore  sisters,  and  three  of  the  poore 
schollars  out  of  the  parish  of  Camerwell  in  the 
county  of  Surrey. 

10.  Item,  that  the  churchwardens  and  vestrie  of 
the  parishes  of  St  Buttolphes,  &o.  of  St  Saviour's. 
&c.,  and  of  that  part  of  the  parishe  of  St  Giles 
without  Creplegate,  &c.,  shall  severally  in  their 
parishes  make  choice  of  ten  poore  persons  (that  is 
to  saie)  five  poore  men  and  five  poore  women  in 
each  of  their  parishes  to  be  members  of  the  said 
college  and  to  be  admitted  by  them  into  my 
almshouses  at  London,  that  from  thence  they 
may  be  admitted  into  the  college  as  places  shafl 
fall  void.  Provided  that  such  as  they  admit  and 
choose  be  (as  neere  as  maybe)  single  persons,  ftc, 
and  if  any  of  them  after  their  admittance  marry  or 
become  single  and  marry  againe,  that  then  every  of 
the  said  members  so  doing  shall  bv  the  assistants 
of  that  parishe  where  the  same  shall  happen  be 
thence  expelled,  and  a  new  member  chosen  in  bit 
or  her  place  that  is  expelled. 

11.  Item,  that  nyne  of  the  poore  brethren  and 
sisters  shall  be  elected  out  of  those  thirty  members 
a$  places  shall  be  void,  that  is,  to  those  that  are  to 
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Yuueyoked,  and  in  full  force  and  effect. 
And  that  there  were  not,  nor  have  there 
1)een  any  other  ordinances,  &c.  or  statutes 
for  the  maintenance,  &c.  or  ordering  of  the 
said  college  or  of  the  said  master,  warden, 

he  elected  out  of  St.  Battolph's,  St.  Saviour's  and 

St  Giles,  in  manner  following,  that  is,  the  assistants 

4»f  that  parish,  or  of  that  part  of  the  parish  from 

wheaee  me  partie  deceased  or  departed  had  been  taken 

before  shall,  upon  notice  given  them  by  the  master 

r  warden  of  the  said  college  of  the  place  then  void, 

such  two  of  those  members  as  the  master  or 

wanlcn  shall  nominate,  which  said  two  persons  shall 

dsmtr  lots  for  the  place,  &c 

12.  Item,  that  the  manner  of  the  drawinge  of  the 

sftid  lots  shall  be  thus,  that  is  to  say,  two  equal 

sBiall  lowUs  of  paper  to  be  indifferently  made  and 

voUed  up,  in  one  of  which  rolls  the  wordes  *'Godd*s 

goift"  are  to  be  written,  and  the  other  rowle  b  to  be 

wft  blank,  and  so  put  into  a  boxe,  which  boxe  shall 

be  thzice  shaken  up  and  downe,  and  the  eldest  person 

oCtbose  two  who  are  elected  to  drawe  the  first  lot,  and 

the  younger  person  the  second,  and  which  of  them 

4ntwcth  the  lott  wherein  the  words  *'  God's  gift" 

are  written,  shall  be  forthwith  admitted  into  the 

void  place  or  office  in  the  said  college,  as  the  case 

ihall  require,  &e. 

13.^  Item,  that  when  the  place  of  the  master  shall 
Ve  void,  then  the  warden  shall  take  upon  him  to  be 
BMter  without  delay,  &c.,  and  shall  be  admitted 
thereooto  by  the  fellowes,  or  the  most  part  of  them 
te  Rcidinge  in  the  college,  and  shall  take  the 
^  hereafter  expressed  to  be  ministered  unto  him 
^  the  senior  fellow  then  present,  in  the  chappell  of 
the  isid  college  in  the  presence  of  the  corporation 
*«  present,  &c. 

li  Item,  that  the  master  the  next  daie  after  his 
■daission  shall  in  the  chappell  after  morning 
fvyer,  there  appoint  the  Monday  fortnight  follow- 
iBg  for  the  election  of  the  warden,  and  shall  also 
^  three  several  notes  to  all  the  assistants  for  to 
P^t  notice  thereof  in  their  several  parishe  churches 
the  noLt  saboth  day,  expressing  the  qualitye  and 
Modition  of  the  person  elective. 

I^.  Item,  that  upon  the  daie  of  the  election  of  the 

vvden,  the  master,  the  assistants  and  fellowes  after 

•0  or  the  moste  parte  of  them  be  assembled,  shall 

deeeotly  and  orderly  goe  into  the  chappell  and  there 

>ftn  service  and  sermon  made  by  one  of  the  fel- 

^n,  proceed  to  the  election  of  a  new  warden; 

•fter  that  the  senior  fellow  then  present  shall  pub- 

lonely  and  audibly  read  such  and  so  many  of  the 

mre-recited  ordinances  as  do  expresse  of  what 

cwditioo  and  qualitie  the  person  elected  ought  to 

1^  and  after  that,  the  elector  shall  make  the  said 

ciectioo  indifferently  without  partiality,  favour,  or 

nspccl  of  persons. 

16.  Item,  that  if  above  the  number  of  two  shall 
tind  to  be  elected  warden  equal  in  blood  and 
wdition,  that  then  they  shall  passe  bv  voices 
sf  the  electors  then  present,  and  that  they  two 
thil  shall  have  most  voices  to  draw  lotts  tor  the 
fi»M  Id  such  manner  and  form  as  is  formerly 

Md. 

Item,  that  if  both  the  places  of  master  and 
dM^  happen  to  be  void  at  one  tyme  (which 


four  fellows,  six  poor  brethren,  six  poor 
sisters,  and  twelve  poor  scholars,  or  touch- 
ing or  in  any  way  affecting  the  election  or 
the  mode  of  electing  the  master  or  warden 
of  the  said  college.  That  before  and  at  the 

God  forbid)  that  the  senior  fellow  then  present  shall, 
within  fower  and  twentie  hours  give  notice  thereof 
to  the  assistants  to  make  speedy  repair  to  the  col- 
lege within  three  days  after,  to  ioyne  with  the  fel- 
lowes in  the  election  of  a  new  master,  which  shall 
be  in  all  points  as  is  formerly  described  in  the  elec- 
tion of  a  warden,  the  master  being  admitted  then 
presently,  the  next  daie  to  appoint  a  time  for  the 
election  of  a  warden  as  is  above  specified,  and  at 
every  such  election,  the  dynner  for  the  whole  col- 
ledge  shall  be  at  the  said  master  and  warden's  equal 
charge. 

23.  Item,  that  when  any  of  the  poore  schollars' 
places,  that  is  to  say,  any  of  the  nyne  that  are  to 
be  chosen  out  of  the  parish  of  St  Buttolph's,  &c, 
St  Saviour's,  &c.,  and  that  part  of  the  parish  of 
St  Giles  without  Creplegate,  &c.  shall  happen  to 
be  void,  then  the  master  and  warden  shall  give  notice 
thereof  to  the  two  churchwardens  (the  assistants  of 
that  parishe,  or  of  that  part  of  the  parishe  from 
whence  the  poore  schollar  departed  or  deceased  was 
first  receaved  into  the  college,)  and  they  to  cause 
three  or  fower  of  the  poore  children  of  their  parish 
to  be  sent  to  the  college  the  Sunday  se'nnight  next 
following  by  nyne  of  the  clock  in  the  forenoon, 
that  the  master  or  warden  of  the  said  college  may 
choose  two  to  draw  the  said  lotts  for  the  vacant 
place,  &c 

24.  Item,  that  the  master,  warden  and  fellowes 
shall  for  ever  have  the  sole  deuominacon  and  elec- 
tion of  the  poore  brethren  and  poore  sisters  and 
poore  schollars  that  are  to  be  elected  out  of  the 
parish  of  Camerwell,  to  elect  whom  they  shall 
think  fitt,  without  limitation  of  age,  provided 
always  the  persons  elective  (men  and  women)  be 
sinffle  and  needy,  and  especially  if  they  inhabit  in 
thelordshippe  of  Dulwich  where  the  college  standeth 
if  yt  may  be. 

Master  and  WardeiCt  Oath. 

25.  I,  A.  B,  admitted  to  the  office  of  master,  [or 
warden]  of  the  College  of  God's  Guift  in  the  county 
of  Surrey  am  a  single  person,  unmarried,  uncon- 
tracted,  and  so  long  as  I  shall  execute  the  said 
office  will,  by  God's  assistance,  so  continue.  I  shall 
never  fraudulently,  maliciously,  or  wittingly  for  my 
part  go  about  to  slter  or  change  the  foundation  of 
the  said  college,  or  any  part  thereof,  or  any  ordi- 
nance or  statute  ordayned  or  made  for  the  govern- 
ment thereof,  hut  to  the  best  and  uttermost  of  my 
power  shall  faithfully  keep  and  observe  the  same, 
&c — The  warden  to  take  the  same  oath  at  admit- 
tance, mutatis  mutandis. 

The  Oath  qf  the  AssistanU, 

28.  Tou,  A.  B.  churchwarden  of  the  parish,  &c., 
who  are  now  admitted  to  be  one  of  the  assistants  of 
this  college  of  God's  Guift  in  Dulwich  in  the  coun- 
tie  of  Surrey,  doe  sweare  that  you  for  your  parte 
shall  not  willingly  or  wittingly  give  consent  at  any 
time  hereafter  to  the  breaking  or  alteracon  of  the 
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time  of  the  election  hereinafter  mentioned 
the  said  office  of  warden  of  the  said  college 
had  become  and  was  then  vacant,  and  that 
on  the  3 1st  of  March  1851  a  meeting  of 
the  master  and  fellows  and  assistants,  six 
poor  brethren,  six  poor  sisters,  and  twelve 
poor  scholars,  in  pursuance  of  notice  there- 
tofore in  that  behalf  duly  given,  was  duly 
convened  and  held  in  the  chapel  of  the  said 
college  in  Dulwich  aforesaid,  for  the  pur- 
pose of  electing  a  fit  and  proper  person  to 
fill  the  office  of  warden  of  the  said  college 
so  vacant  as  aforesaid,  and  that  upon  the 
said  day  of  the  said  election  of  warden, 
the  master,  the  assistants  and  fellows, 
after  all  of  them  were  assembled,  did 
decently  and  orderly  go  into  the  said 
chapel  of  the  said  college,  and  there  after 
service  and  sermon  made  by  one  of  the 

foondacon  of  this  college  or  of  any  ordinance  or 
Btatute  made  ooncerniDg  the  same  or  the  govern* 
ment  thereof,  but  so  well  as  you  may  see  them  trulie 
kept  and  performed,  &c. 

The  Office  of  the  AttUtantt. 

41.  Item,  that  the  assistants  shall  twice  everye 
yeare  repeare  to  the  college  to  hear  and  sec  the  audit 
and  view  the  accompts  of  the  warden  and  others, 
that  is,  on  the  fourth  day  of  March  and  the  fourth 
day  of  September,  but  if  any  of  those  daies  be  Sun- 
day, then  the  next  day  after,  and  also  be  present  at 
the  college  when  the  mr.  and  warden  shall  be  elected 
and  swome. 

Publique  Audit  and  Private  Sitting  Dayet, 

98.  I  ordaine  and  for  ever  establish  there  shall 
bee  too  general  auditt  dayes  and  public  meetings 
kept  and  observed  in  the  said  college  (that  is  to  say) 
on,  &c.  whereat  shall  be  present  the  master,  warden, 
assistants,  senior  and  junior  fellowea  of  the  said 
college  or  the  most  part  of  them,  at  which  time  one 
of  the  senior  fellowes  shall  first  read  so  many  of  the 
statutes  of  the  said  college  as  shall  concern  the 
business  then  to  be  handled,  and  shall  to  the  utter- 
most of  their  power  take  diligent  care  that  the  said 
statutes  be  truly  observed  and  kepte,  and  the  warden 
of  the  said  college  shall  at  those  ^mes  make  his 
general  accompte  of  all  receipts  and  disbursements 
belonging  to  the  said  college  by  him  had  or  made 
for  the  halfe  year  then  last  past,  being  prepared  and 
surveyed  before  by  the  master,  senior  and  junior 
fellowes,  at  their  private  sittings,  which  accompts 
then  be  publiquely  reade,  and  the  master,  assistants, 
senior  and  junior  fellowes  then  present  shall  heare 
and  examine  as  well  the  same  as  also  the  accompts 
of  other  inferior  officers  of  the  said  college,  and  at 
that  audit  dav,  on  &c.  for  ever,  the  warden  of  the 
said  college  shall  cleare  his  accounts  for  the  yeare 
past,  and  what  of  the  revenue  or  other  profit  of  the 
said  college  shall  then  remain  in  his  hands  unex- 
pended he  shall  bring  in  at  the  said  auditt,  and 
the  warden  shall  at  uiat  audit  make  known  and 
declare  what  occasion  there  will  be  for  the  use  of 


fellows  of  the  said  college,  did  then  and 
there  proceed  to  the  election  of  a  new 
warden  of  the  said  college,  and  that  the 
senior  fellow  then  and  there  present  did 
then  and  there  publicly  and  audibly  read 
such  and  so  many  of  the  before  recited 
ordinances  as  do  express  of  what  con- 
dition and  quality  the  person  elected  to  the 
said  office  of  warden  ought  to  be,  and  that 
thereupon  the  electors,  to  wit,  the  master,  the 
assistants,  and  the  fellows  aforesaid,  then 
and  there  proceeded  to  make  the  said  elec- 
tion indifferently, without  partiality,  favour, 
or  respect  of  persons,  and  there  being  then 
and  there  above  the  number  of  two,  to  wit, 
sixteen  persons  who  stood  to  be  elected  to 
the  said  vacant  office  of  warden  of  the  said 
college  equal  in  blood  and  condition,  there- 
upon the  electors  aforesaid  then  and  there 

money  for  the  year  then  next  following,  whereupon 
the  master,  warden,  and  assistants,  senior  and  junior 
fellowes  there  present,  or  the  most  part  of  them,  shall 
take  order  what  money  shall  be  employed  upon  those 
occasions,  and  how  and  in  what  manner  it  shall  be 
employed,  &c.  And  the  said  master,  warden,  assis- 
tants, senior  and  junior  fellowes  of  the  said  colledge, 
or  some  part  of  them,  shall  yearly,  on  &c.,  view  all 
the  buildings  of  the  said  college,  and  what  decay  or 
defect  they  find  in  any  of  them  to  give  order  for  the 
repaire  and  amendment  thereof  to  be  done  at  the 
charge  of  the  said  college,  before  the  fourth  dav 
of  September  next  following,  to  see  and  take  view  if 
the  same  be  performed  and  repayred  accordingly. 
And  they  shall  at  either  of  the  said  auditt  dsys  let 
and  grant  leases  of  the  lands  and  tenements  belong- 
ing to  the  said  college,  &c. ;  and  they  shall  hear 
and  determine  all  matters  of  complaint  or  contro- 
versy brought  unto  them  touching  any  persons  then 
resciding  in  the  said  college,  &c.  and  determyne  if 
they  or  the  most  part  of  them  can  all  other  matters 
and  things  which  doe  or  may  in  any  sort  touch  or 
concerne  the  said  college  or  the  good  and  orderly 
government  thereof,  &c. 

94.  Item.  I  ordaine  that  at  all  and  every  of  the 
said  private  sittings  the  said  master,  warden,  senior 
and  junior  fellowes  then  present  or  the  most  part  of 
them  shall  heare  and  determine  all  misdemeanours, 
&C.  done  or  committed  by  any  person  in  the  said 
college  against  the  statutes  and  ordinances  thereof, 
and  they  shall  hear,  end,  and  determine  all  con- 
troversys  which  are  brought  before  them  which 
are  raised  or  stirred  up  by  any  persons  resciding 
in  the  said  college,  and  if  yt  shall  happen  at 
any  time  of  these  private  sittings  that  any  person 
of  the  said  college  shall  be  expelled  from  thence 
for  any  offence,  and  that  such  person  shall  thinck 
himself  or  herself  wronged  thereby,  that  then  everie 
such  person  may  appeale  to  the  master,  warden, 
assistants,  senior  and  junior  fellowes  of  the  said 
college  at  their  next  publique  meeting,  where  the 
cause  of  his  or  her  expulsion  shall  be  at  larp^  de- 
bated by  the  master,  warden,  fellowes  and  assistants 
of  the  said  college,  &c. 
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proceeded  to  elect  by  the  voices  of  tbem, 
the  said  electors,  two  persons  from  among 
t&e  persons  who  stood  to  be  elected,  and  the 
persons  who  stood  to  be  elected  then  and 
there  passed  by  the  voices  of  the  said  elec- 
tors then  and  there  present,  and  the  said 
fiichard  William  Allen,  and  one  John  Hen- 
s]dg;h  Allen  were  the  two  persons  who  were 
then  and  there  declared  by  the  said  master 
to  hAye,  and  who  then  and  there,  in  fact, 
had    the  most  voices,  and  then  and  there 
became  and  were,  and  were  so  then  declared 
by  the  said  master  to  be  entitled  to  draw 
lots  for  the  said  vacant  place  of  warden  in 
such  manner  and  form  as  in  and  by  the  said 
ordinances  is   ejtpressed  and  provided  in 
that  behalf.  And  that  the  said  R.  W.  Allen 
thereupon  then  and  there,  and  by  direction 
of  Hie  said  master  and  fellows  and  assis- 
tants of  the  said  college,  and  of  the  poor 
brethren,  sisters,  and  scholars  thereof,  pro- 
ceeded to  draw  lots  for  the  said  office  of 
irarden  so  vacant  as  aforesaid,  after  the 
manner  in  and  by  the  said   statutes  and 
ordinances  in  that  behalf  provided,  and 
thereupon  two  equal  small  rolls  of  paper 
being  indifferently  made  and  rolled  up  by 
the  laid  master,  in  one  of  which  rolls  the 
words  "God's  Gift"  were  written,  and  the 
other  roll  being  left  blank,  and  so  put  into 
^  hox,  the  said  box  was  thrice  shaken  up 
^nd  dovn,  and  the  said  R.  W.  Allen  being 
^fle  elder  of  the  two  elected,  that  is  to 
^y»  being  older  than  the  said  J.  H.  Allen, 
^hen  and  there  drew  the  first  lot,  and  the 
*^"  J-  H.  Allen  being  the  younger  person, 
^hen  and  there  drew  the  second  lot  or  roll 
w  made  and  rolled  up  and  put  into  the  box 
as  aforesaid,  and  the  said  R.  W.  Allen  then 
^d  there  drew  the  lot  wherein  the  words 
^^^'sGift'*  were  written,  and  was  then 
*ttd  there  duly  elected  to  the  said  office  or 
place   of  warden  of  the  said  college,  and 
then  and  there  became  and  was  entitled  to 
he  admitted  forthwith  into  the  said  place  or 
office  of  warden  of  the  said  college,  and  was 
^hen  and  there  declared  by  the  said  master 
of  the  said  college  to  be  so  elected  and 
enUtled  as  aforesaid.     That  the  said  six 
^^*^t8  of  the  said  college  have  always 
52^*e  time  of  the  foundation  of  the  said 
^™^^  hitherto  been  used  and  accustomed 
Jf^^'^ht  to  join  in  and  vote  at  the  elec- 
2^  ^  warden  of  the  said  college  from 
•*^  to  lime  upon  the  occurring  of  a  va- 
'«t8iaii8,XXI.-Q.B. 


cancy  therein  ;  that  the  said  R.  W.  Allen, 
at  the  time  of  the  said  election,  was  and 
still  is  a  person  in  all  respects  duly  quali- 
fied to  be  and  become  warden  of  the  said 
college,  and  to  be  admitted  to  fill  the  said 
office  of  warden  so  vacant  as  aforesaid,  and 
in  all  respects  a  fit  and  proper  person  in 
that  behalf,  and  was  and  is  by  means  of 
the  premises  duly  elected  to  the  said  vacant 
office  of  warden  of  the  said  college ;  that 
the  said  R.  W.  Allen  did  thereupon,  and 
within  a  reasonable  time  in  that  behalf, 
tender  and  offer  to  become  bound,  and  was 
then  and  still  is  ready  to  become  bound 
in  such  manner  and  for  such  sum  and 
sums  of  money  as  in  and  by  the  statutes 
and  injunctions  of  the  said  college  in  that 
behalf  is  required  and  provided,  and  did 
on  the  day  of  the  said  election,  at  his  own 
charge,  provide  a  dinner  for  the  whole  of 
the  said  college,  and  was  ready  and  will- 
ing, and  then  tendered  and  ofiered  to  take 
the  oath  in  and  by  the  said  statutes  and 
ordinances  in  that  behalf  prescribed,  and 
in  the  manner  in  and  by  the  said  ordinances 
pointed  out,  and  to  receive  the  sacrament 
of  the  Lord's  Supper,  as  by  the  said  ordi- 
nances provided,  and  to  be  conducted  to 
his  seat  in  the  chapel  and  his  lodgings  in 
the  college  by  the  master  and  fellows  then 
present,  and  to  be  forthwith  admitted  to 
the  said  place  or  office  of  warden  of  the 
said  college  so  vacant  as  aforesaid;  and 
the  said  R.  W.  Allen  has  always  been 
and  still  is  ready  and  willing  to  be  ad- 
mitted into  the  said  place  or  office  of 
warden  of  the  said  college,  and  to  take 
upon  himself  the  said  place  or  office  and 
the  duties  thereof,  and  faithfully  and  pro- 
perly to  discharge  the  same,  and  to  do 
all  other  necessary  and  proper  acts  in 
that  behalf,  of  all  which  said  several  pre- 
mises the  said  defendants,  the  master  and 
fellows,  have  always  had  notice,  and  have 
been  requested  by  the  said  R.  W.  Allen 
to  admit  him  to  the  said  office  of  warden, 
and  although  a  reasonable  and  proper  time 
in  that  behalf  hath  elapsed,  yet  they  have 
refused  and  neglected,  and  still  do  refuse 
and  neglect  to  admit  the  said  R.  W.  Allen 
to  the  said  office  of  warden,  so  vacant  as 
aforesaid,  and  to  which  he  has  been  so  duly 
elected  as  aforesaid,  in  contempt,  &c. 
The  writ  then  commanded  the  defendants 
to  admit  the  said  R.  W.  Allen  into  the  said 
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place  or  office  of  warden  of  the  said  col- 
lege. 

The  return,  after  reciting  the  letters 
patent  of  the  21st  of  June  1619,  set  out 
the  deed  of  the  13th  of  September  1619 
and  the  instrument  of  the  29th  of  Septem- 
ber 1626,  respectively  executed  by  Edward 
Alleyne,  as  in  the  mandamus  mentioned. 
It  then  stated  the  vacancy  in  the  office  of 
warden  of  the  said  college,  and  the  pro- 
ceedings preliminary  to  the  election,  as  set 
forth  in  the  writ,  except  that  it  stated  that 
**  John  Hensleigh  Allen  and  John  Thomas 
Allen  were  the  two  persons  who  then  and 
there  had  the  voices  of  the  said  master 
and  fellows ;  and  that  the  said  Richard 
William  Allen,  in  the  said  writ  mentioned, 
then  and  there  had  no  voice  of  the  said 
master  and  fellows,  or  any  of  them,  but 
had  the  voices  of  the  said  six  assistants, 
and  each  of  them,  by  reason  of  a  supposed 
right  in  the  said  assistants  to  vote  at  the 
said  election,  and  no  other  voice  or  voices, 
whereas  no  such  right  in  the  said  assistants 
was  given  in  and  by  the  said  statutes,  and 
the  said  R.  W.  Allen  was  then  and  there 
elected  warden  by  reason  and  in  conse- 
quence of  the  said  voices  of  the  said  assist- 
ants so  given  as  aforesaid,  and  not  other- 
wise, which  is  the  occasion  of,  and  is  the 
said  supposed  election  of  the  said  R.  W. 
Allen,  in  the  said  writ  mentioned ;  and  so 
by  reason  of  the  premises  in  this  answer 
mentioned  in  that  behalf,  the  said  R.  W. 
Allen  did  not  nor  could  become  nor  was 
duly  elected  to  the  said  office  or  place  of 
warden,  so  vacant  as  aforesaid,  as  suggested 
and  alleged  in  the  said  writ. 

Demurrer  and  joinder  in  demurrer. 

Sir  F.  KeUy,  for  the  prosecutor. — The 
first  objection  raised  is  that  by  the  statutes 
of  the  founder,  the  assistants  have  no  voice 
in  the  election  of  a  warden.  The  deed  of 
endowment  shews  that  lands  in  the  three 
parishes  of  St:  Saviour's,  St.  Botolph's, 
and  St.  Giles  Cripplegate,  were  given  to 
the  college,  and  the  8th  statute  consti- 
tutes the  churchwardens  of  each  of  these 
parishes  the  assistants.  It  was,  therefore, 
plainly  the  object  of  the  founder  to  bring 
the  assistants  constantly  into  operation  in 
regard  to  the  proceedings  of  the  college. 
The  question  is,  to  what  extent  are  they 
empowered  to  take  a  part.  The  provisions 
for  the  election  of  the  warden  are  to  be 


found  in  the  14th  and  following 
tutes.  Notice  of  the  intended  eleci 
to  be  sent  to  all  the  assistants.  Thi 
is  the  clause  upon  which  the  present 
tion  arises.  It  provides  that  upon  U 
of  election  of  warden  **  the  maste 
assistants,  and  fellows,"  after  all  < 
most  part  are  assembled,  shall  go  ' 
chapel,  and  there  proceed  to  the  el 
of  a  new  warden ;  and  it  requires  tib 
senior  fellow  present  shall  read  a  part 
ordinances ;  **  and  after  that  the  elect 
shall  make  the  said  election  indiifei 
without  partiality,  favour,  or  resp< 
persons."  Now,  here  the  assistan 
named,  together  with  the  master  ai 
lows,  and  they  are  all  to  proceed 
election.  All  must,  therefore,  be  ei 
included  in  the  word  **  electors," 
occurs  afterwards,  as  there  is  noth 
raise  any  distinction,  and  no  other 
ance  at  all  defining  who  **  the  electoi 
to  be.  The  20th  ordinance,  whicl 
vides  for  the  event  of  both  offices  of  i 
and  warden  being  vacant  at  one  time 
to  the  same  construction.  In  tha 
the  senior  fellow  is  to  **  give  notice 
assistants  to  make  speedy  repaire 
college,  to  joyne  with  the  fello 
the  election  of  a  new  master,"  whic 
be  in  all  respects  like  the  electi 
warden. 

[Lord  Campbell,  C.J. — Is  thei 
specific  duty  such  as  acting  as  scrt 
or  holding  the  ballot-box  imposed 
the  assistants  ?] 

No ;  unless  they  are  then  to  tak 
in  the  election,  they  are  mere  idle  s 
tors  of  the  proceedings.  Wherev< 
assistants  are  not  to  take  part  ii 
election,  no  provision  is  made  for 
moning  them ;  for  instance,  where 
brethren,  sisters,  or  scholars  are  c 
for  the  parish  of  Camberwell — Ord 
24.  The  defendants  will  rely  on  th 
statute,  defining  *'  the  office  of  the 
ants,"  and  it  wUl  be  argued  that  a 
are  to  "be  present  at  the  college  wh 
master  and  warden  shall  be  elected, 
are  only  to  be  present,  and  to  take  n 
in  the  election  itself.  But  any  such 
ence  cannot  operate  to  restrain  the 

(2)  It  was  agreed  by  both  parties  that  tl 
**  elector/'  in  the  15th  ordinance,  must  1 
**  electors,"  according  to  any  view  of  the  qu< 
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jDeaningofthe  terms  used  where  the  mode 
of  election  is  prescribed.  The  94th  and 
101st  statutes  shew  that  the  assistants  are 
in  some  matters  to  act  equally  with  the 
felloes  in  doing  corporate  acts. 

Q Coleridge,  J. — 5still,  not  being  corpo- 
rators themselves,  they  stand  on  a  different 
footing.  If  nothing  were  said  about  who 
were  to  elect,  the  members  of  the  corpora- 
tiaii  would  alone  have  the  right  at  common 
law.] 

If  the  implied  right  were  relied  upon, 

tt  ^vrould  be  not  only  in  the  master  and 

fellows,  but   in   all  the  members  of  the 

college  collectively.     However  expressum 

fadt  cessare  taciturn,   and  the  provisions 

of  the  ordinances  must  alone  be  looked  to. 

The  invariable   usage,    as   stated   in    the 

writ,  has  been  to  give  the  assistants  a  voice 

in  the  election,  and  that  is  a  very  strong 

additional  argument  in  favour  of  the  exist- 

^'Jce  of  the  right.     Secondly,  assuming  that 

^  statutes  give  the  assistants  a  voice  at  the 

^fiction,  it  is  said  that  the  founder  had  no 

P^t  to  make  such  a  provision,  and  that 

J^is,  therefore,  void.    Now,  there  is  nothing 

Mconsistent  in  the  Crown  delegating  to  a 

private  person   the  power  of  appointing 

^der  a  charter. 

[Lord  Campbell,  C.J. — That  depends 
^pon  the  nature  of  the  powers  delegated. 
The  Crown  could  not  delegate  the  appoint- 
ment of  magistrates.] 

The  appointment  to  such  an  office  as 

™t  now  in  question  is  open  to  no  such 

<>hjectfon :  it  is  merely  an  office  in  a  private 

^^^^T^^tion  ;  and  there  are  many  instances 

^xisting.  where  strangers  to  a  corporation 

ye  the  right  of  appointing  the  members 

^^'     Here  the  charter  itself  prescribes  no 

ah  n  ^^  appointment,  but  provides  that  it 

-  ^  o^  according  to  the  will  of  Alleyne. 

l^^n.1)  Campbell,    C.J.  — The   Crown 

*PPoint^  mediately.] 

»  ^  -'^ lifter  V.  Chapman  (3)  the  majority 


of  the? 
thattH. 


Court  of  Exchequer  Chamber  held  , 
j^i  itx^  Crown  might  even  delegate  to  an 
l^^'J^Xial   the   power   of  appointing   the 

*I^**^ir8  of  a  municipal  corporation. 

I  l^^^D  Campbell,  C.J. — ^What  was  there 
2f~8^*<d  was  not  the  right  of  nominating 
****  ^^'TKJration,  but  the  duty  of  ascertain- 

*^9)  ^J^H.  &  W.  I  I  8.  c.  10  Law  J.  Rep.  (n.s.) 


ing  the  individuals  who  filled  a  prescribed 
character.] 

Upon  this  point,  also,  the  contempo- 
raneous usage  is  very  important,  as  shew- 
ing the  legality  of  such  a  provision — 
Grant* s  Law  of  Corporations,  p.  27.  He 
also  referred  to  The  Attorney  General  v. 
Dfdwich  College  (4),  before  Lord  King, 
where  the  right  of  the  assistants  to  vote  at 
the  election  of  wardens  was  established. 

Greenwood  appeared  for  the  assistants, 
who  also  made  a  return  to  the  writ,  but  he 
did  not  add  any  argument. 

Sir  F,  Thesiger,  contra. — The  allegation 
of  invariable  usage  is  quite  immaterial  to 
the  present  question ;  the  defendants  are 
therefore  entitled  to  pass  it  over.  The 
sole  question  is,  whether  the  prosecutor, 
who  had  not  a  single  vote  of  the  master  or 
any  of  the  fellows,  can  be  said  to  be  duly 
elected. 

[Lord  Campbell,  C.J. — I  confess  I 
should  think  the  statement  of  the  usage 
was  a  material  allegation,  if  properly 
averred.] 

The  first  point  raised  is,  that  the  ordi- 
nances do  not  purport  to  give  the  assistants 
a  voice  'fii  the  election.  The  charter  does 
not  specify  whence  the  poor  brothers, 
sisters  and  scholars  are  to  be  selected. 
The  ordinances  limit  the  objects  of  the 
charity  to  the  inhabitants  of  certain  parishes. 
This,  no  doubt,  the  founder  had  power  to 
do,  because  he  thereby  leaves  the  corpo- 
ration as  it  was  originally  created.  But 
he  had  no  right  to  make  the  assistants 
members  of  the  corporation,  and  he  has 
not  affected  to  do  so.  No  doubt  he  has 
given  them  some  right  of  interference  in  the 
affairs  of  the  college,  and  if  the  ordinances 
can  be  so  construed  as  to  make  the 
churchwardens  of  these  three  parishes  the 
guardians  of  the  interests  of  the  corpora- 
tion by  watching  over  the  administration  of 
the  funds  (see  1215^  Ordinance),  it  will  be 
a  view  which  the  Court  will  adopt  as  more 
reasonable  than  the  very  intimate  connex- 
ion with  the  rights  of  the  college  contended 
for  on  the  other  side.  The  2nd  ordinance 
draws  a  manifest  distinction  between  the 
six  chanters,  who  **  are  to  be  esteemed  as 
junior  fellows,  every  one  of  them  to  have 
his  voice  according  to  the  statutes,  as  the 

(4)  Cited  in  4  Beav.  281. 
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law,  no  doubt,  cannot  create  a  new  class 
of  persons   as   voters;    but  no  authority 
she^vfs  that  members  of  a  corporation  may 
not.  be  elected  by  some  who  are  not  cor- 
porators. 

(^Coleridge,  J. — The  Fellows  of  New 
College  elect  the  warden  of  Winchester.] 

There  are  several  similar  cases ;  and  if 
the  Crown  may  grant  the  power,  it  is  not 
agcainst  law,  and  there  is  no  semblance  of 
authority  for  the  proposition  contended  for. 
CPatteson,  J. — Persons  who  elect  boys 
to  tlie  Charter  House  are  not  members.] 

Sutton's  case  shews  that  a  person  not 

a  member  may  have  the  right   to  vote. 

Upon  principle,  it  might  be  said  that  in 

tbe  case  of    municipal   corporations   the 

Crown  could  not  delegate  the  power  which 

1^  possesses ;  but  a  very  different  principle 

^ould  apply  in  the  case  of  a  charitable 

^yporation  founded   for   the   purpose  of 

"f"ig  canied  into  effect  through  the  pecu- 

?"*ry  gift  of  the  founder  himself.     There 

M  nothing  unreasonable  in  the  power  here 

P^^n  to   the    assistants.       The    statute 

^  Hen.  8.  c.  27.  can  have  no  bearing  on 

«»e  question. 

Cur,  adv.  vult. 

The  Judges    now    severally  delivered 
^^^  opmion. 

l^OBD  Campbeli*,  C.J. — I  am  of  opinion 
™^  there  should  be  judgment  for  the 
Crown  upon  the  construction  of  these  sta- 
^tea.  By  ^jjg  second  article  there  are  to 
°^  *ix  assistants  **  touching  the  ordering 
of  the  said  college  and  the  rents,  revenues, 
*"^  profits  thereof,"  and  the  founder  after- 
^^^'^  shews  that  these  persons  are  to  be  the 
^'^hwardens  of  three  specified  parishes, 
i  ^  assistants  claim  the  right  of  voting 
Y'  ^  election  of  warden.  We  must,  there- 
^^'e,  see  ^jjj^^  provision  he  makes  for  the 
flection  of  warden-  This  is  provided  for 
y^«e  i5t|j  statute,  whereby  he  declares 
^5  ^^  the  day  of  election,  the  master, 
^  ?^*  and  assistants,  thus  classing  them 
mJ?  ^^®  *^"^®  category,  "  after  all  or  the 
d^  f*»-t  of  them  be  assembled,  shall 
t^^y  aiid  orderly  go  into  the  chapel, 
there  after  service  and  sermon  made 
tton^r  ^^^®  fellows,  proceed  to  the  elec- 
^y  a  new  warden.**  Who  are  to  pro- 
jyjj  .  ^hy,  the  master,  the  assisUnts, 
^   ^c  fellows.     The   senior  fellow   is 


publicly  to  read  such  of  the  ordinances  as 
express  of  what  condition  and  quality  the 
person  elected  ought  to  be,  and  after  that 
the  electors  shall  make  the  said  election 
indifferently,"  &c.  Now,  there  are  no  elec- 
tors pointed  out  anywhere  else,  excepting 
in  the  20th  statute,  which  I  shall  afterwards 
notice.  Who  then  are  the  electors  ?  It  is 
before  said  that  the  master,  assistants,  and 
fellows  shall  proceed  to  the  election,  and 
therefore  upon  that  ordinance  alone  I 
should  have  no  doubt  that  the  assistants 
have  a  voice.  We  then  come  to  statute 
20,  which  provides  "that  if  both  the  places 
of  master  and  warden  shall  happen  to  be 
void  at  one  time,  that  then  the  senior 
fellow  then  present  shall  within  twenty- 
four  hours  give  notice  thereof  to  the  assist- 
ants to  make  speedy  repair  to  the  college 
within  three  days  after  to  join  with  the 
fellows  in  the  election  of  a  new  master." 
Notice  is  to  be  given  to  the  assistants,  but 
there  is  no  need  to  give  it  to  the  fellows 
who  are  in-dwellers  of  the  college.  Here 
there  is  an  express  declaration  in  the  most 
positive  language  that  the  assistants  are  to 
join  with  the  fellows  in  the  election.  What  the 
fellows  may  do  the  assistants  may  do,  and 
the  election  is  to  be  their  joint  act.  It  was 
admitted  that  if  the  case  had  stood  on  these 
two  statutes  alone,  the  language  was  too 
clear  to  be  doubted,  but  it  is  said  that  we 
must  look  to  the  rest  of  the  statutes. "  Now, 
I  can  discover  nothing  in  them  to  shew 
that  it  was  the  intention  of  the  founder  that 
the  assistants  should  not  have  a  voice  in 
the  election.  It  is  said  that  it  is  improbable 
that  he  should  call  in  the  churchwardens 
for  this  purpose ;  but  they  belong  to  the 
parishes  in  one  of  which  he  was  bom,  and 
in  all  of  which  the  property  given  to  the 
college  is  situated,  and  at  that  period 
churchwardens  were  usually  persons  of 
note  and  eminence,  and  might  well  assist 
the  fellows  in  their  election.  Then,  is  there 
anything  in  the  oath  inconsistent  with  the 
assistants  having  a  voice  ?  I  think  not. 
The  oath  is  silent  upon  this  point,  but  by 
it  the  assistants  swear  that  they  will  obey 
the  statutes  and  will  act  as  is  provided 
thereby.  The  oath  of  the  fellows,  who  it 
is  allowed  have  the  elective  franchise,  is 
substantially  to  the  same  effect.  We  are 
then  referred  to  the  41st  statute,  defining 
the  oflSce  of  the  assistants,  and  it  certainly 
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deserves  consideration.  —  [His  Lordship 
read  that  statute.] — But  this,  instead  of 
being  against  the  interpretation  I  have  put 
on  the  other  statutes,  goes  strongly  to  con- 
firm it.  The  assistants  are  to  be  present 
when  the  master  and  warden  are  elected ; 
what  are  they  to  do  ?  If  it  were  provided 
that  they  were  to  hold  the  box  containing 
the  lots,  it  might  be  supposed  that  they 
were  to  be  present  to  perform  that  duty. 
But  they  are  **to  join  in  the  election," 
and  therefore  it  must  be  intended  that 
they  are  to  be  present  for  that  purpose. 
If  there  were  any  doubt  on  the  subject, 
the  usage  stated  in  the  writ  might  be  re- 
ferred to  as  aiding  this  construction.  Usage 
contrary  to  the  words  of  a  charter,  ordi- 
nances, or  bye-laws  cannot  be  supported ; 
but  it  may  be  if  it  is  consistent  with  them, 
and  may  give  an  interpretation  to  the  words 
if  they  were  doubtful. 

But  it  has  been  argued,  secondly,  that 
if  such  were  the  intention  of  the  founder, 
what  he  has  done  is  contrary  to  law. 
The  charter  being  a  grant  to  William 
Alleyne  of  power  to  found  the  college 
and  to  make  statutes,  he  in  the  same 
year  (1619)  founds  the  charity,  but  he 
does  not  then  make  any  ordinances.  Still 
his  power  to  make  them  remained,  and 
he  did  so  in  1626.  This  lapse  of  time 
could  not  affect  the  exercise  of  the  power, 
and  the  power  itself  is  such  an  one  as  the 
Crown  might  well  delegate  to  him.  But  it 
is  said  that  he  had  no  power  to  give  the 
assistants  a  right  of  voting  for  a  corporate 
ofiicer,  they  not  being  themselves  corpora- 
tors. It  is  quite  clear  that  the  founder, 
after  having  founded  the  college,  could 
not  alter  its  constitution  as  prescribed 
by  the  charter,  which  provides  that  it 
shall  consist  of  one  master,  one  warden,  and 
four  fellows ;  but  he  himself  follows  this 
language  of  the  charter  in  his  ordinances, 
and  so  cannot  be  supposed  to  intend  any 
alteration.  But  he  might  do  what  was  ne- 
cessary for  the  maintenance  of  the  charity : 
that  power  still  remained  vested  in  him. 
No  authority  has  been  brought  forward  to 
shew  that  it  is  essentially  necessary  that 
on  the  first  foimdation  of  such  a  corporation 
no  one  but  the  corporation  itself  can  be 
invested  with  right  of  naming  corporators. 
The  King  v.  Bird  was  relied  on,  but  that 
only  shews  that  where  a  corporation  has 


been  once  established  the  introduction  of  a 
non-corporator  vitiates.  I  quite  agree  with 
that  case ;  but  here  until  the  statutes  are 
made  the  power  given  by  the  charter  had 
not  been  exercised  by  the  founder,  and  no 
mode  of  election  established.  When  he 
makes  the  statutes,  he,  for  the  first  time, 
declares  that  the  assistants  shall  have  a 
voice  in  the  elections.  We  are  referred  to 
no  authority  to  shew  that  that  is  not  a  good 
exercise  of  the  power;  and  we  know,  in 
point  of  fact,  that  there  are  many  instances 
where  members  of  a  corporation  are  nomi- 
nated by  those  who  are  not  themselves 
members ;  and  these  statutes  must  be  con- 
sidered as  sanctioned  by  the  charter  under 
which  they  were  made,  and  so  the  right  of 
voting  conferred  on  the  assistants  is  derived 
from  the  Crown  itself.  The  83  Hen.  8.  c.  27. 
was  relied  on,  but  I  am  at  a  loss  to  see  its 
application  to  this  case.  Then,  there  is  a 
clear  distinction  to  be  taken  between  the 
assistants  and  the  chanters,  who  are  added 
by  the  second  ordinance,  the  latter  being 
directed  to  be  considered  as  members  of  the 
corporation ;  in  this  respect  the  founder 
altered  the  corporation,  which  he  had  no 
power  to  do,  as  the  chanters  were  not  mem- 
bers of  the  corporation  before.  This  is  the 
view  taken  by  Lord  King  in  the  case  re- 
ferred to,  who  decided  that  the  founder 
could  not  add  the  assistants  to  the  corpora- 
tion as  members  of  it,  but  ordered  that 
they  should  be  admitted  to  be  assist- 
ants to  the  corporation,  according  to  the 
ordinances,  and  be  quieted  in  the  pos- 
session thereof.  That  is  a  solemn  adjudi- 
cation that  the  assistants,  as  such,  were  well 
created.  It  seems  to  me,  therefore,  that 
both  with  regard  to  the  meaning  of  the 
statutes  and  the  authority  to  make  them, 
we  have  the  high  authority  of  Lord  King 
that  the  assistants  have  a  right  to  vote.  I 
think,  therefore,  that  a  peremptory  man- 
damus should  be  awarded. 

My  Brother  Wightman,  with  whom  I 
have  discussed  this  case,  and  who  is  absent 
at  Guildhall,  authorizes  me  to  say  that  he 
entirely  concurs  in  the  opinion  arrived  at 
by  the  rest  of  the  Court. 

P  ATTESON,  J. — The  first  question  is,  whe- 
ther the  founder  has  by  these  statutes  con- 
stituted the  assistants  electors  for  the  office 
of  warden.  The  statutes  which  have  already 
been  referred  to  by  my  Lord  seem   ob- 
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Tiously  to  confer  that  power,  and  I  cannot 
find  anything  to  give  them  a  different  sense, 
or  to  shew  that  it  was  intended  that  the  assist- 
ants should  only  be  present,  whatever  con- 
struction the  statute  as  to  the  oflSce  of  as- 
sistants might  have  had  if  it  stood  by  itself. 
But,  besides  this,we  have  a  contemporaneous 
and  continuous  exposition  of  the  statute ; 
we  must,  therefore,  take  it  that  the  founder 
has    made    the   assistants   electors.     The 
second  question  is,  whether  he  could  do  so 
hy  law.  Upon  this  1  have  had  some  doubt, 
arising  from  the  fact,  that  the  statutes  were 
not  made  until  a  considerable  time  after 
^e  charter  was  granted,  but  I  am  now 
•^^fied  that  this  makes  no  difference,  and 
^t  the  founder  might  make  them  electors. 
The  establishment  of  a  corporation  must 
"®  the  act  of  the  Crown,  but  it  may  be 
delegated  to  an  individual  to  select  who 
«hall  be  the  members,  what  its  duties  shall 
"^«  or  how  the  members  shall  be  elected, 
Whether  that  be  done  at  the  time  of  the 
incorporation,  or  by  a  separate  instrument 
^t  I  think,  immaterial.  Therefore,  this  case 
^   different  from  The  King  v.  Bird,  where 
it  was  attempted  by  a  bye-law  made  sub- 
sequent to  the  establishment  of  the  corpor- 
ation, to  delegate  the  power  of  electing  to 
a  stranger.    I  cannot,  therefore,  doubt  that 
the  Crown  might  make  the  assistants  elec- 
tors, or  that  the  founder  might  do  so  also. 
The  words  of  the  charter  are  large  enough 
to   emhrace  all   constitutions   relating  to 
^e^  continuance  of  the  corporation  as  well 
*8  m  all  other  respects.     Unless  we  give 
"Jem  that  meaning,  the  founder  would  not 
5^^  to  have  a  right  of  defining  the  quali- 
fications of  the  members.     He  could  not 
^d  to  or  alter  the  parts  of  the  corporation, 
?*^.so  it  was  held  by  Lord  King.     If  the 
*ti notion  between  junior  and  senior  fel- 
Ws  'urere  now  to  arise  for  the  first  time,  I 
L  ^^  *^y  what  my  opinion  might  be.  But 
^^J^    King  also  held  that  the  assistants 
Q^^  properly  appointed  according  to  the 
^j^^  **a.tices,  and  thereby,  in  effect,  decided 
^  ^his  was  a  good  exercise  of  the  power. 
1^     ^^-KRIDGE,  J. — I  am  of  the  same  opin- 
j|    *  ^Viough    I   have   arrived   at  it   more 
gy^Y*y  than  the  rest  of  the  Court.     The 
yif^  H^estion  is  purely  one  of  construction : 
^^^^^^    has  the   founder   ordained  ?      The 
^^^^^:  Supposing  that  he  has  made  the 


assistants  electors,  could  he  do  so?  As 
to  the  first,  the  most  important  things  to 
be  looked  at  are  the  statutes  themselves. 
Looking  to  their  ordinary  meaning  and 
language,  I  think  it  was  intended  and  so 
stated  that  the  assistants  should  have  votes 
as  electors.  Besides,  there  being  an  un- 
interrupted usage  to  this  effect,  I  feel  that 
we  cannot  do  otherwise  than  say  that  they 
are  entitled  to  vote.  The  second  statute 
is  the  first  place  where  they  are  mentioned. 
If  this  were  res  integra,  1  should  think  it 
extremely  doubtful  whether  the  chanters 
do  not  stand  in  just  the  same  light  as  the 
assistants,  and  that  the  founder  never  in- 
tended to  make  them  members  of  the  cor- 
poration. The  simple  argument  that  he 
gives  the  junior  fellows  votes  does  not 
affect  the  question,  for  that  is  the  question 
we  are  now  considering.  But  after  saying 
what  the  junior  fellows  are  to  do,  he  says 
that  there  are  to  be  thirty  members.  Now, 
if  you  add  up  the  numbers,  you  will  find 
that  with  the  junior  fellows  they  amount 
to  thirty-six  ;  therefore  I  do  not  think  that 
he  intended  to  make  them  members.  The 
7  th  statute  is  important,  as  it  is  not  im- 
material to  see  whether  the  assistants  arc 
to  take  part  in  the  election  of  any  other 
members  besides  the  warden  and  master. 
Now,  as  to  the  poor  scholars,  selected  from 
their  several  parishes,  they  have  by  that 
statute  the  selection  solely  in  themselves. 
The  8th  statute  makes  them  assistants  to 
the  master  and  warden  in  the  governing  of 
the  college,  which  is  certainly  a  very  gene- 
ral expression.  The  10th  statute  is  also 
material,  because  as  they  had  to  place  the 
poor  children  on  the  list  by  the  7th  statute, 
80  here  they  have  similar  powers  in  regard 
to  the  poor  brothers  and  sisters,  whom 
they  have  to  place  in  the  almshouse ;  and 
if  any  of  these  marry  or  misconduct  them- 
selves, the  assistants  alone  can  expel  them. 
The  15th  statute  is  the  one  as  to  the 
election  of  the  warden.  No  one  reading 
that  statute  would  have  any  other  impres- 
sion than  that  all  the  persons  who  are 
to  go  through  these  preliminaries  are  to 
take  a  part  in  the  election.  The  question 
is,  whether  the  words  at  the  end  of  that 
statute  raise  a  reasonable  doubt,  whether 
the  electors  are  any  other  than  the  specified 
persons  who  have  been  singled  out  before. 
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I  own  I  think  there  is  no  such  doubt. 
The  20th  statute  is  quite  consistent  with 
the  15th.  We  should  be  doing  violence 
to  the  words  if  we  supposed  they  referred 
to  anything  but  a  taking  part  in  the 
election.  If  any  such  doubt  existed,  it  is 
cleared  up  by  what  is  said  at  the  end,  that 
the  election  shall  be  like  that  of  warden. 
The  24  th  statute  is  worth  regarding.  There 
express  power  is  given  to  the  master  and 
warden,  without  the  assistants,  to  elect. 
Where  it  is  intended  that  the  assistants 
should  not  interfere,  it  is  expressly  so 
stated.  If  the  matter  had  rested  here,  there 
would  have  been  no  doubt.  But  a  doubt 
is  raised  by  the  form  of  the  assistants'  oath, 
which  is  said  to  be  different  from  that  of 
the  fellows.  That  difference  is  entirely 
referable  to  the  fact  of  the  assistants  not 
being  members  of  the  corporation  body, 
but  a  sort  of  inspectors  over  the  rest,  and 
having  a  duty  to  see  that  the  others  keep 
the  statutes.  The  41  st  statute  might  at  first 
raise  some  slight  doubt.  It  is  said  the  last 
words  imply  that  the  assistants  should  only 
be  present.  Even  if  that  were  so,  I  think 
it  would  not  be  strong  enough  to  do  away 
with  the  former  provisions.  They  are  to 
repair  to  see  the  audit,  and  according  to 
the  ailment  of  the  defendants,  they  could 
take  no  part  in  it.  But  it  is  clear  that 
they  are  to  take  a  part ;  and  it  is  con- 
sistent that  they  may  take  a  part  in  the 
election.  Looking,  therefore,  to  the  sta- 
tutes, together  with  the  usage  which  has 
prevailed,  I  have  come  to  the  conclusion 
that  the  founder  intended  and  has  express- 
ed the  intention,  that  the  assistants  should 
vote  at  the  election. 

The  second  question  is,  supposing  this 
to  be  so,  whether  it  is  according  to  law  ? 
and  the  objection  made  is,  that  the  assist- 
ants, not  being  members  of  the  corporation, 
cannot  legally  take  part  in  the  election  ojf 
members  ;  and  also  that  the  statutes,  being 
made  after  the  charter,  cannot  affect  it.  As 
to  the  last  objection,  where  the  Crown 
gives  power  to  a  founder  to  make  sta- 
tutes, these  statutes  must  in  many  cases 
be  posterior  to  the  incorporation,  and  no 
such  objection  appears  ever  yet  to  have 
been  raised.  As  to  the  other  point,  the 
act  of  the  founder  must  be  considered  as 
the  act  of  the  Crown ;  and  the  question  is. 


whether  the  Crown  had  power  to  make  the 
assistants  electors  ?  In  the  case  of  Sui" 
ton's  Hospital^  in  the  seventh  resolution, 
it  is  said,  "where  the  king  by  his  charter 
reserves  as  well  the  nomination  of  the  per- 
sons as  the  name  of  the  incorporation  to  a 
common  person  who  shall  be  the  founder, 
there  he  ought  to  name  the  parties  and 
declare  by  what  name  they  shall  be  incor- 
porated, and  there  many  times,  although  it 
be  superfluous,  he  uses  these  words  fundo^ 
erigOf  &c.,  or  such  like,  and  when  the  com- 
mon person  has  done  it,  and  declared  it  in 
writing,  according  to  his  authority,  then 
they  are  incorporated  by  the  king's  letters 
patent,  and  not  by  the  common  person, 
for  he  is  but  an  instrument,  and  the  king 
makes  the  corporation  in  such  case  in  the 
same  manner  as  if  all  had  been  compre- 
hended in  the  letters  patent  themselves, 
for  it  is  true  that  none  but  the  king  alone 
can  create  or  make  a  corporation,  as  it  is 
held  in  49  Edw.  3,  4  a,  49  Ass.  8,  but 
"  qui  per  alium  facit  per  se  ipsum  facere 
videiur,"  As  my  Lord  has  said,  I  can 
find  no  authority  for  the  restriction  con- 
tended for,  and  we  are  all  aware  of  cases 
where  the  members  of  a  corporation  are 
elected  by  strangers;  for  instance.  New 
College  elects  the  warden  of  Winchester. 
In  like  manner  the  owner  of  Audley  End 
nominates  to  the  mastership  of  Magdalene 
College,  Cambridge,  and  the  king  may  by 
charter  in  express  words  grant  to  a  com- 
monalty or  corporation  to  make  another 
commonalty  or  corporation  —  Bro,  Ahr* 
'Prerogative  le  roy,'  pi.  53.  For  ex- 
ample, the  Chancellor  of  the  University  of 
Oxford  has  a  right  of  creating  corporations 
in  Oxford.  If  this  be  so,  why  may  not 
the  Crown  empower  its  nominee  to  state 
that  some  other  corporation  or  individual 
may  take  part  in  the  election  of  corpora- 
tors ?  Possibly,  there  might  be  some  diffi- 
culty in  the  case  of  an  individual  where 
there  is  no  succession  ;  but  that  difficulty 
does  not  arise  here,  because  these  assist- 
ants are  the  churchwardens  of  certain 
parishes,  and  so  for  some  purposes  a  cor- 
porate body.  I  am,  therefore,  of  opinion, 
that  a  peremptory  mandamus  ought  to  go. 
Judgment  for  the  Crown. 
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^^^cndlord  and  Tenant — Parol  Licence  to 
en£^r9-  Premues  after  Expiration  of  Tenancy 
—  ^^rover — Fixtures, 

^Hit  declaration  stated  that  the  plaintiff 

Jig^£    been  tenant  to  one  B^  and  during  his 

tepm^y^My  ^^  P^  «P  certain  fixtures  ;    that 

je^lcFTe  the  expiration   of  the   tenancy  B. 

^^M^^^d  to  the  plaintiff  leave  and  licence  to 

J^^p  the  said  fixtures  on  the  premises  after 

th^      ^sspiratUm  of  the  tenancy^  in  order  that 

ke     9»ight  seU  them  to  the  incoming  tenant, 

oM^Jt  to  enter  and  recover  them  if  such  tenant 

"  not  purchase  them;   that  the  defen» 

stAsequenily  became  tenant;   that  he 

fid  neither  purchase  the  fixtures  nor  allow 

ik^  j^mtiffto  enter  and  remove  them.     The 

fUMinUf  traversed  that  B.  granted  such  licence 

to    the  plaintiff.     At  the  trial,  the  plaintiff 

gm^^  in  evidence  the  following  letter  written 

to  him  by  B.'s  attorney  :    "  Mr,  B,  has  no 

^^etifin  to  your  leaving  the  fixtures  on  the 

prewmtes  and  making  the  best  terms  with  the 

ii^ooming  t^ant.** 

^dd,  that  this  documeni,  if  it  gave  a  licence 
'^9^igaveone  eoupledwithaninierestin  land; 
^^thai  therefore,  not  being  under  seal,  it  could 
*^  be  enforced  against  the  incoming  tenant. 

*^^Hfer  will  not  lie  for  fixtures  which  a 
'^•awl  Aiu  left  annexed  to  the  freehold  after 
?f  Atf«  quitted  possession,  with  the  leave  of 
^^^ndiord,  for  the  purpose  of  enabling  him 
.  ""a^c  terms  as  to  their  purchase  by  the 
^'^^^^^^ng  tenant. 

^^•e.    The  first  count  of  the  declaration 

*«te^  that,  before  the  committing  of  the 

^^ances  by  the  defendant  as  thereinafter 

°*^^oned,  the  plaintiff  had  held  a  certain 

'^'^^•^lage  and  premises,  as  tenant  thereof 

.^^«  John  Bowler,  for  a  certain  term,  to 

/Jj  ^  tenn  of  twenty-one  years,  and  which 

^^    laefore  then  expired ;    and  that  being 

P'^^^sed  of  divers  personal   chattels,  he 

^^  "Put  up  and  fastened  the  same  upon  the 

^"^    messuage,  for  the  ornament  of  the 

J***^^  and  for  domestic  purposes,  and  that 

^  %«ne  could  be  removed  without  doing 

S^    material  injury  to  the  said  premises. 

^^^  whilst  the  plaintiff  was  such  tenant, 

"^  Vfore  the  expiration  of  the  said  term 

J^^Jthe  committing  of  the  grievances  there- 

^^**tt  mentioned,  the  said  J.  Bowler  gave 

^iv  8xKxn,  XXI.— Q.B. 


and  granted  unto  the  said  plaintiff  leave 
and  licence  to  keep  and  continue  the  said 
chattels  and  fixtures  so  put  up  as  aforesaid 
in  and  upon  the  said  messuage,  after  the 
expiration  of  the  said  tenancy,  in  order 
that  he  might  sell  and  dispose  of  the  same 
to  the  persons  who  should  next  after  the 
expiration  of  the  said  tenancy  become  tenant 
to  the  said  J.  Bowler,  and  to  enter  on  the 
said  premises  and  detach  and  remove  the 
same,  in  case  the  said  tenant  would  not 
purchase  the  same  of  the  plaintiff.  That 
the  plaintiff,  in  pursuance  of  the  said  leave 
and  licence,  did  not,  before  or  at  the  ex- 
piration of  the  said  tenancy,  or  at  any 
time  since,  detach  the  said  fixtures,  and 
permitted  them  to  remain  so  fixed  and 
fastened,  and  that  the  said  J.  Bowler  never 
at  any  time  revoked  the  said  leave.  That 
after  the  said  tenancy  had  expired,  the 
defendant  became  tenant  of  the  said  pre- 
mises ;  and  that  thereupon,  the  defendant 
having  notice  of  the  premises,  the  plaintiff 
afterwards  and  within  a  reasonable  time  in 
that  behalf  applied  to  the  defendant  to 
purchase  the  said  fixtures,  which  he  refused 
to  do.  That  thereupon  the  plaintiff  re- 
quested the  defendant,  then  being  in  pos- 
session of  the  said  premises,  to  permit  him 
to  enter  them  for  the  purpose  of  removing 
and  detaching  the  said  fixtures  from  and 
off  the  said  premises,  which  he  wholly  and 
absolutely  refused  to  permit,  &c. 

There  was  also  a  count  in  trover  for  fix- 
tures. 

Pleas,  First,  not  guilty.  Secondly, 
to  the  first  count,  that  the  said  J.  Bowler 
did  not  grant  the  said  leave  and  licence 
modo  etformd.     Issue  thereon. 

The  cause  came  on  for  trial,  before 
Alderson,  B.  at  the  last  Summer  Assizes 
for  Surrey,  when  it  appeared  that  the  action 
was  brought  to  recover  the  value  of  certain 
fixtures  in  a  house,  No.  1,  York  Row, 
Thornton  Heath,  Surrey.  The  plaintiff 
had  occupied  the  house  under  a  lease  from 
a  Mr.  Bowler,  for  a  term  of  twenty-one 
years,  which  expired  at  Michaelmas  1850. 
Before  yielding  up  possession,  the  pliantiff 
wrote  to  Bowler  to  inquire  whether  he 
would  purchase  the  fixtures.  To  this 
letter  Mr.  Bowler's  attorney  sent  the  fol- 
lowing reply  :  **  Mr.  Bowler  has  no  inten- 
turn  of  purchasing  your  fixtures,  but  he  has 
no  objection  to  your  leaving  them  on  the 
H 
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premises,  and  making  the  best  terms  you 
can  with  the  incoming  tenant."  The  plain- 
tiff accordingly  quitted  possession,  leaving 
the  fixtures  unsevered.  The  defendant 
soon  after  entered  as  tenant  of  the  house 
to  Mr.  Bowler,  and  the  plaintiff  wrote  to 
him  asking  whether  he  would  take  the 
fixtures  or  allow  him  to  remove  them. 
The  defendant  rei^sed  to  do  so,  alleging 
that  he  had  taken  the  house  with  the  ex- 
press assurance  that  he  would  have  no 
fixtures  to  pay  for.  On  the  23rd  of  the 
following  January  the  plaintiff  served  the 
defendant  with  a  written  request  to  allow 
him  to  enter  and  remove  the  fixtures, 
which  he  refused  to  do,  and  the  present 
action  was  thereupon  brought. 

It  was,  on  this  evidence,  contended,  for 
the  defendant,  that  he  was  entitled  to  a 
verdict  on  the  first  count,  inasmuch  as  the 
letter  produced,  containing  the  permission 
from  Mr.  Bowler,  was  not  under  seal,  and 
was  revocable,  and  had  in  fact  been  re- 
voked by  the  subsequent  demise,  and  had 
not  been  acted  on  within  a  reasonable  time ; 
and  also  on  the  second  count,  as  trover 
would  not  lie  for  fixtures. 

The  learned  Judge  directed  a  nonsuit  to 
be  entered,  reserving  leave  to  the  plaintiff 
to  move  to  have  the  verdict  entered  for  him 
on  both  or  either  of  the  counts. 

A  rule  nisi  having  been  obtained  accord- 
ingly, 

Bramwell  and  Lush  now  shewed  cause. 
—The  first  count  was  not  proved.  To 
render  it  good  it  was  essential  that  the 
word  "  grant"  should  be  introduced.  But 
the  allegation  of  a  grant  could  only  be 
supported  by  the  evidence  of  a  deed.  For 
this  purpose  the  document  produced  was 
insufficient.  It  is  not  easy  to  ascertain 
what  are  the  exact  powers  which  it  confers ; 
but  if  it  be  held  to  amount  to  a  leave  to 
enter  the  premises,  then  it  is  inoperative 
from  its  not  being  under  seal.  It  attempts 
to  set  up  an  interest  in  land;  and  the 
recent  case  of  Wood  v.  Leadhitter  (1),  in 
which  all  the  authorities  were  considered 
and  commented  on,  clearly  establishes  that 
a  parol  licence  creating  such  an  interest 
may  be  at  any  time  revoked.  Here,  there 
was  a  revocation  by  the  subsequent  demise 


(1)13  Mee.  &  W.  838 ;  s.  c.  14  Law  J.  Rep.  (m.s.) 
Exch.  161. 


from  Bowler  to  the  defendant — Wallis  v. 
Harrison  (2).  The  permission  given  by 
the  former  might  probably  have  formed  a 
sufficient  justification  to  an  action  of  tres- 
pass by  Bowler  had  the  plaintiff  entered 
upon  him ;  but  it  can  give  no  right  as 
against  the  defendant,  who  was  no  party 
to  the  transaction.  But  further,  conceding 
that  this  is  a  valid  licence  to  enter,  then 
it  should  have  been  acted  on  within  a 
reasonable  time.  It  is  monstrous  to  sup- 
pose that  the  plaintiff  could  have  a  right 
of  entering  at  any  distance  of  time  and 
taking  away  the  fixtures;  and  here  it 
must  be  taken  that  he  did  not  attempt  to 
exercise  his  right  within  a  reasonable 
period.  As  to  the  second  count,  trover 
will  not  lie  for  fixtures.  The  plaintiff 
having  left  his  fixtures  on  the  premises 
unsevered  they  became  a  portion  of  the 
freehold.  An  agreement  by  the  landlord 
that  the  tenant  should  be  permitted,  after 
he  had  quitted  possession,  to  sever  and 
remove  them  might,  if  not  fulfilled,  form  a 
ground  of  action  against  him,  but  not  against 
the  incoming  tenant.  Had  the  sheriff 
entered  under  a^./a.  against  the  plaintiff 
he  could  not  have  distrained  them. 

Shee,  Serj.  and  S.  G.  Grady,  in  support 
of  the  rule. — The  first  count  was  fully 
proved.  The  licence  was  sufficient  to 
entitle  the  plaintiff  to  enter  and  claim  the 
fixtures.  The  correctness  of  the  princi- 
ples enunciated  in  Wood  v.  Leadhitter  is 
not  disputed ;  but  that  case  is  different 
from  the  present.  There  there  had  been 
an  absolute  revocation  of  the  licence ;  here 
it  remained  unrevoked.  This  letter  amounts 
to  a  special  agreement  on  the  part  of  the 
landlord,  by  which  the  defendant  is  bound. 
Secondly,  the  plaintiff  is  entitled  to  succeed 
on  the  second  count.  In  the  notes  to 
Greene  v.  Cole  (3)  and  Elwes  v.  Mawe  (4) 
the  rule  relating  to  fixtures  deduced  from  the 
cases  is  stated  to  be  that,  during  his  term, 
the  tenant  may  remove  them,  but  if  he 
suffer  them  to  remain  fixed  after  the  term 
they  belong  to  the  lessor.  And  the  reason 
assigned  for  this  is,  that  it  is  presumed  to 
have  been  the  intention  of  the  tenant  to 
make  them  a  gift  to  the  landlord.      But 

(2)  4  Mee.  &  W.  538 ;  8.c.  8  Law  J.  Rep.  (n.s.) 
Exch.  44. 

(3)  2  Wms.  SauDd.  228. 

(4)  2  Smith's  Lead.  Cas.  117. 
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then  may  be  special  circumstances  which 
would  entirely  rebut  such  a  presumption. 

[Wi  C5BTMAN,  J. — How  do  you  distinguish 
this  c£iAefrom  Weeton  v.  Woodcock  (5)?] 

The    iacts  of  that  case  are  almost  the 
same  sts  the  present,  but  there  is  this  differ- 
ence, tJ^at  here  the  plaintiff  left  the  fixtures 
on  the  premises  by  the  express  permission 
of  the  landlord.     That  entirely  dispels  any 
supposition  that  he  contemplated  ceding 
them  to  the  landlord.     There  are  many 
anthorities  to  shew  that  trover  may  be 
mantained  for  fixtures.    In  Davis  v.  Jones 
(6)  it   i^ras  decided  that  it  would  lie  for 
certsin  parts  of  a  machine  which  had  been 
pot  up  by  a  tenant  during  his  term  and 
J^cre  capable   of  being  removed  without 
?y?rfjQg  the  other  parts  of  the  machine  or 
^diug,  and   had  been   usually   valued 
''^tween  the  outgoing  and  incoming  tenant ; 
^^  in  Sheen  v.  Richie  (7)  the  Court  of 
f^chequer  held  that  a  declaration  in  trover 
?''  goods,  chattels  and  fixtures  was  suffi- 
®|®nt   after   verdict,  Parke,   B.  observing 
5«ftt  the  word  "  fixtures"  did  not  necessarily 
f"?Port  things    affixed    to    the   freehold. 
^^y  also  referred  to  Hallen  v.  Runder  (8) 
^^  Pairhurn  v.  Eastwood  (9). 

■Patteson,  J. — I  am  of  opinion  that  this 

^^^c  should  be  discharged.  The  first  count 

1  ?^®  declaration  is  for  obstructing  the 

Pj^^ntiff  and  not  permitting  him  to  enter 

*«e^  premises  and  remove   certain   things 

''^hicb  he  alleges  he  had  a  right  to  remove, 

"7  virtue  of  a  leave  and  licence  granted 

to  him  by   the  landlord   Bowler.     That 

allegation  was  traversed.     In  support  of 

that  issue  a  document  was  produced  at  the 

*n»l,  which,  after  all,  contains  very  little 

i*«efmhling  the  licence  contended  for.     It 

^"^^ly  says,  I  have  no  objection  to  your 

leaving  the  things  on  the  premises  after 

^w  term  has  expired,  in  order  that  you 

^y  niake  the  best  bargain  you  can  with 

^   incoming  tenant,  but  not   that   you 

^^  at  any  time  and  remove  them.     At 

^^  1  ^•*"  &  W.  14;  «.  c.  10  Law  J.  Rep.  (n.s.) 

/??  p  B.&  Ald.165. 
B^  *  Hec  &  W.  175 ;  «.  c.  8  Law  J.  Rep.  (n.b.) 

zS^   i  Cr.  M.  ft  R.  266 ;  S.C.  8  Law  J.  Rep.  (n.s.) 

■      ^  2jMee.afW.679;  s.c  9  Law  J.  Rep.  (n.s.) 


this  time,  which  was  before  the  expiration 
of  the  tenancy,  the  landlord  had  no  right 
of  possession,  and  was  entitled  only  to  a 
reversionary  interest.  The  present  plain- 
tiff was  then  in  actual  possession.  If, 
therefore,  it  is  a  licence  at  all,  it  is  one 
which  must  be  prospective — viz.  after  he 
had  left  and  some  one  else  was  in  posses- 
sion, to  enter  and  speak  to  him.  It  also 
confers  an  interest  in  land.  Now,  if  acted 
on,  it  might  have  excused  a  trespass,  or  it 
might  have  afforded  a  right  of  action  for 
breach  of  contract  against  the  landlord  for 
not  making  such  an  agreement  with  the 
new  tenant  as  would  have  enabled  him  to 
come  in  and  take  away  the  things  he  had 
left.  But  the  question  is,  is  this  a  licence 
sufficient  to  bind  the  incoming  tenant  ? 
Now,  according  to  all  the  cases,  and 
more  especially  the  elaborate  judgment 
in  Wood  V.  Leadbitter,  such  an  interest 
must  be  granted  by  deed.  No  such 
grant  has  been  here  proved  ;  and  I  think, 
therefore,  that  the  first  count  cannot  be 
sustained.  Then,  secondly,  can  trover  be 
maintained  ?  There  are  some  cases  which 
run  rather  fine,  but  the  correct  principle 
is,  that  where  certain  things,  the  property 
of  the  tenant,  are  annexed  to  the  freehold, 
the  tenant  has  power  to  remove  them  dur- 
ing the  term  or  even  after  its  expiration  ; 
provided  he  continues  in  possession.  If 
they  have  never  been  annexed  to  the  free- 
hold at  all,  or  if  after  the  term  the  tenant 
has  actually  severed  them,  trover  will  lie. 
But  this  form  of  action  lies  only  for  goods 
and  chattels,  and  as  has  been  well  observ- 
ed by  my  Brother  Williams,  in  his  notes  to 
Greene  v.  ColCf  the  law  remains  unaltered, 
that  until  they  are  severed  they  are  not 
goods  and  chattels  at  all,  but  parcel  of  the 
freehold,  and  as  such  are  not  recoverable 
in  trover.  Here,  it  has  not  been  proved 
that  they  had  been  disannexed;  and  I 
think,  therefore,  the  second  count  cannot 
be  sustained. 

Coleridge,  J. — I  am  of  the  same  opin- 
ion. My  Brother  Patteson  has  gone  so 
fully  into  the  law  on  the  subject,  as  to 
leave  little  to  be  said.  But,  first,  one  word 
on  the  construction  to  be  put  on  the  letter 
given  in  evidence.  If  asked  to  construe 
that  document,  I  should  say  that  it  is  not 
to  be  considered  as  granting  any  right  after 
the  tenancy  has  ended.   'It  is  an  answer 
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to  a  question,  whether  the  landlord  would 
purchase  the  fixtures ;  and  it  is  *'  No,  but 
I  have  no  objection  to  their  being  left  on 
the  premises  so  as  to  enable  you  to  make 
the  most  advantageous  terms  for  their  sale 
with  the  incoming  tenant."  There  is  no 
promise  that  he  will  tie  up  his  own  hands 
or  those  of  his  successor.  But  assuming 
that  it  contains  all  that  has  been  contended 
for,  then  it  is  an  agreement  coupled  with 
an  interest  in  land,  which  is  sought  to  be 
made  binding  on  a  third  person  who  has 
taken  the  premises  from  the  landlord  un- 
reservedly ;  for  the  plaintiff  requires  that 
he  should  be  permitted,  without  the  leave 
and  licence  of  the  defendant,  to  go  on 
his  land  and  take  away  certain  things 
affixed  to  the  freehold.  Now,  it  is  enough 
to  say,  that  according  to  the  very  learned 
judgment  of  fVood  v.  Leadbitier^  such 
an  easement  can  be  conferred  only  by 
an  instrument  under  seal.  One  of  the 
plaintiff's  counsel,  indeed,  put  the  case 
as  a  matter  of  special  agreement  be- 
tween Bowler  and  the  plaintiff.  If  that 
be  so,  then  it  leaves  the  former  quite 
unfettered,  and  gives  the  power  of  making 
the  most  of  his  conveyance  of  the  land. 
And,  although  it  might  afford  a  right  of 
action  against  Bowler,  it  would  give  none 
as  against  the  defendant.  I  also  think 
that  the  plaintiff  is  not  entitled  to  succeed 
on  the  second  count. 

WiGHTMAN,  J. — The  question  on  the 
first  count  of  the  declaration  is,  whether 
the  plaintiff  had  a  right  without  the  con- 
sent of  the  defendant  to  enter  on  the  land 
and  possess  himself  of  those  fixtures  which 
he  had  left  as  outgoing  tenant.  My  Bro- 
ther Shee,  when  asked  to  distinguish  the 
case  from  fVeeton  v.  Woodcock,  contended 
that  there  was  this  distinction,  that  here 
the  landlord  had  permitted  the  fixtures  to 
remain,  and  had  given  him  authority  to 
come  in  afterwards  and  take  them  away. 
The  question,  therefore,  arises,  whether  such 
a  permission  gives  the  plaintiff  a  right  to 
enter  and  take  away  the  fixtures  which  he 
might  have  removed  at  the  proper  time. 
It  is  merely  by  parol,  and  is  to  take  effect 
not  during  his  tenancy  but  subsequently, 
and  against  the  incoming  tenant,  who  was 
not  a  party  to  and  had  no  knowledge  of  it 
until  after  he  had  become  tenant.  Now, 
all   the  authorities,   and  more  especially 


Wallis  V.  Harrison  and  Wood  v.  Leadbiiter 
shew  that  such  a  right  can  only  be  con- 
ferred by  deed.  It  seems  to  me,  therefore, 
that  the  plaintiff  is  not  entitled  to  succeed 
on  the  first  count.  I  think,  also,  for  the 
reasons  already  assigned,  he  must  fail  on 
the  second  count. 

Rule  discharged. 
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May  31 

Conviction,  Appeal  to  Quarter  Sessions 
from — Order  for  Costs — Enforcing  Order 
under  12  4-  13  Fict.  c.  45— Invalid  Order 
— Repeal  of  9  Geo.  4.  c.  61.  s.  29 — 
11  4-  12  Fict.  c.  43.  ss.  27,  Sd.—SeUing 
aside  Proceedings. 

A  conviction  under  9  Geo,  4.  c.  61, 
*An  Act  to  regulate  the  granting  of  licences 
to  keepers  of  inns,  alehouses^  and  victual 
Ung-houses  in  England,*  was  confirmed,  onap^ 
peal,  at  the  October  Quarter  Sessions,  1850, 
and  thereupon  an  order  vfas  made  under 
section  29.  of  the  same  act,  directing  the 
appellant  to  pay  forthwith  to  the  Justices 
their  costs,  amounting  to  20Z.  On  the  1 9th  of 
November,  the  appellantpaid  lOl.  onaccount. 
On  the  Sih  of  February  1851,  the  order  was 
removed  into  the  Court  of  Queen*  s  Bench  under 
the  12  ^  13  Fict.  c.  45.  s.  IS.  for  the  purpose 
of  enforcing  the  payment  of  the  residue  of 
the  costs.  On  the  21  st  of  the  same  month, 
an  unsuccessful  application  was  niade  to  a 
Judge  at  chambers  to  stay  proceedings  on 
the  order.  On  the  1st  of  May,  a  writ  of 
fieri  facias  was  issued  to  enforce  payment  of 
the  balance  under  the  order,  together  with 
the  costs  of  bringing  up  the  order,  141.,  and 
that  amount  was  levied  on  the  Srd  of  March. 
On  the  9th  of  May,  a  rule  nisi  was  obtained 
for  setting  aside  the  order  and  the  fieri  £acias, 
and  for  a  return  of  the  money  levied.  By 
section  34.  of  9  Geo,  4.  c,  61,  the  writ  of 
certiorari  was  expressly  taken  away. 

Held,  first,  that  the  defendant  had  not 
precluded  himself  from  objecting  to  the  order, 
either  by  laches  or  acquiescence  in  it. 

Secondly,  that  although  the  defendant 
could  not  have  removed  the  order  by  certio- 
rari, yet  being  removed  under  12^13  Fict. 
c.  45.  s,  IS,  for  the  purpose  of  being  cp- 
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jor^^  i^  ^^  open  to  the  defendant  by  an 
of^^flo/  appiieatian  to  object  to  the  illegality 
of  £/ke  order. 

^arhirdly,  that  section  29.  of  the  9  Geo.  4. 
e.  6  1-  vfos  repealed  by  the  11  ^  12  Vict. 
e.  -^d.  M.  27.  aiu<  36,  and  the  order  of  See- 
wp^a^  invalid;  and  therefore  that  the  prO' 

u^€3^i9g$  for  enforcing  it  must  be  set  aside^ 

a%^    ^  money  levied  returned, 

[^¥or  the  report  of  the  above  case,  see 
21    I^w  J.  Rep.  (n.s.)  M.C.  p.  3.] 
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[COUNTY  COURT  APPEAL.] 
1851.     1  . 

N'oT.  26     I         ^^^^^  ^^  SMITH.* 

^,^^denee — Parol  Evidence  of  Sale — 
'^sii  of  Sale  unstamped — Grounds  of  Appeal 
^  Objection  not  taken  in  County  Court. 

^  ^*  owed  S*  a  sum  of  money  for  which 

^*  ^ad  M.'s  promissory  note  as  a  security. 

*  ^PpUed  for  payment.     M.  proposed  that 

V^  ^^ventory  shoM  be  made  of  the  goods  on 

**  premises,  and  that  S.  should  take  them 

^  *»  valuation  in  discharge  of  the  debt.     S. 

^^^'^^uited  his  attorney  J  who  prepared  a  docU' 

"•^**.     After  the  preparation  of  the  docu- 

^^■^.  M,  delivered  the  inventory  to  S,  and 

*^-  ^nd  M.  insured  the  goods  against  fire  in 

^^*rjoin$  names,  and  S.  gave  up  to  M.  the 

ProMiigiQyy  note,  which  was  destroyed.     S. 

^  ^he  same  time  credited  M.  in  his  book  to 

^'^  afMOMii  of  the  debt.     S.  took  possession 

^f  A  Jew  articles  included  in  the  inventory, 

f^  wohieh  M.  had  no  use,  but  M.  remained 

*!!^P^^^session  of  the  rest  of  the  goods  as  before. 

^^^   goods  in  question  being  seized  by  the 

**^*2^  *•  execution  at  the  suit  of  a  third 

^""'j^  against  M,  S.  claimed  them  as  his 

?^K  and  sued  the  sheriff  in  the  county  court 

^    ^hng  them,  and  in  order  to  maintain 

^  ^daim,  offered  the  document  in  evidence. 

-••^  was  objected  to,  and  rejected  for  want 

^^^^eW,  that  as  M.  was  in  possession  of 
^^  goods,  it  lay  on  S.  to  prove  clearly 
**^*  they  were  his ;  and  that  as  the  docu- 
"""••*  which  contained  the  terms  of  the 
^"'^^Vement  between  M.  and  S.  was  inad- 
'"••Jiife  for  want   of  a  stamp,   no   other 

*  Conun  Coleridge,  J.  jmd  £rle,  J. 


evidence  of  a  sale  was  admissible,  and  that 
consequently  the  facts  above  stated  were  no 
evidence  for  the  jury  of  S.*s  title  to  the  goods. 
Semble — that  on  an  appeal  from  a  county 
court,  the  Court  will  not  entertain  an  objec^ 
tion  as  a  ground  of  appeal  which  has  not 
been  taken  in  the  court  below. 

The  case  stated  that  this  was  an  action 
brought  in  the  county  court  of  Lincoln- 
shire, holden  at  Spalding,  by  the  plain- 
tiff against  the  defendant,  as  the  late  high 
sheriff  of  the  county  of  Lincoln,  for  an 
alleged  tort,  for  unlawfully  taking  and 
keeping  possession  of  and  selling  and 
disposing  of  the  goods  and  chattels  of 
the  plaintiff  under  colour  and  pretence 
of  a  writ  of  execution  against  the  goods 
and  chattels  of  (George  Merriman.  The 
wrongful  acts  complained  of  happened 
in  or  about  the  month  of  July  1849,  and 
the  goods  and  chattels  which  the  plaintiff 
alleged  to  have  been  wrongfully  taken  and 
seized  are  as  follows.  (There  was  attached 
a  list  of  the  several  articles  claimed.)  The 
action  came  on  to  be  tried,  by  a  jury,  at 
the  County  Court  of  Lincolnshire,  holden 
at  Spalding,  on  the  4th  of  December  last, 
before  the  Judge  of  the  said  county  court, 
when  a  verdict  was  given  for  the  plaintiff. 
The  defendant  was  dissatisfied  Mrith  the 
ruling  of  the  said  Judge  in  point  of  law, 
and  upon  the  admission  of  certain  evidence 
upon  the  said  trial,  and  has  accordingly 
given  notice  of  appeal  required  by  statute 
13  &  14  Vict.  c.  62. 

The  following  evidence  was  given  at  the 
trial.  The  plaintiff  Smith  is  a  brewer  and 
spirit-merchant,  and  is  the  lessee  of  the 
Mermaid  public  house.  In  1844,  one 
Merriman  became  his  tenant  of  the  Mer- 
maid, and  purchased  his  beer  of  Smith. 
There  was  a  running  account  between 
Smith  and  Merriman  composed  of  suras 
due  for  beer  and  spirits,  and  rent  till 
Christmas  1847,  when  a  balance  of  100/. 
4s.  7d.  was  due  to  Smith.  Smith  applied 
then  to  Merriman  to  reduce  his  account, 
upon  which  Merriman  proposed  to  make 
over  to  him  some  growing  crops  which 
would  have  reduced  the  debt  to  about  50/., 
but  Smith  was  dissatisfied  with  and  refused 
this  offer,  aud  ultimately  he  took  horn 
Merriman  his  promissory  note,  payable  on 
demand.     Merriman    continued    to    deal 
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with  Smith,  and  on  the  17th  of  Decemher 
1848,  Merriman  owed  Smith  33/.  in  addi- 
tion to  the  note.  On  that  day,  Smith  asked 
Merriman  to  reduce  his  debt,  when  it  was 
proposed  by  Merriman  that  an  inventory 
of  Merriman*s  goods  should  be  made,  that 
the  goods  shoiSd  be  valued  and  should  be 
taken  by  Smith  at  the  valuation  in  reduc- 
tion of  the  debt  due  to  him.  Smith  con- 
sulted with  his  attorney,  who  prepared  a 
document  which  was  at  the  trial  objected 
to  by  the  attorney  of  the  defendant  as 
requiring  a  stamp,  audit  was  accordingly  not 
received  in  evidence.  After  the  document 
was  prepared.  Smith  received  the  inventory 
from  Merriman,  and  Smith  and  Merriman 
insured  the  goods  comprised  in  the  inven- 
tory against  injury  by  fire,  in  their  joint 
names.  It  appeared  that  goods,  proved  to 
be  of  the  value  of  14/.  or  15/.,  belonging  to 
Merriman,  were  on  the  premises  when  the 
inventory  was  made,  and  were  not  included 
in  it.  The  value  of  the  goods  in  the  inven- 
tory was  123/.  lOs,  On  receiving  the  in- 
ventory, Smith  gave  up  to  Merriman  the 
promissory  note  pursuant  to  a  demand 
made  for  it,  and  it  was  forthwith  destroyed. 
Smith  also  at  that  time  credited  Merriman 
in  his  books  with  123/.  10«.,  and  a  small 
balance  was  then  found  to  be  due  to  Smith. 
Smith  took  possession  of  a  cart,  saddle, 
and  grass,  which  were  includeji  in  the  in- 
ventory, Merriman  having  no  ttse  for  them ; 
but  Merriman  continued  in  possession  of 
everything  else,  and  carried  on  his  business 
as  before.  Up  to  this  time,  Smith  had  no 
knowledge  that  Merriman  was  in  embar- 
rassed circumstances.  In  June  1849, 
Smith  learned  that  Merriman  had  been 
served  with  a  writ  at  the  suit  of  Mr.  Ashley 
Maples.  Upon  this.  Smith  wrote  to  Mr. 
Maples,  claiming  all  the  goods  on  Mer- 
riman's  premises.  This  action  was  pro- 
ceeded with,  judgment  was  signed,  and 
execution  was  issued,  and  the  goods 
on  Merriman's  premises  (as  well  those 
which  were  as  those  which  were  not 
included  in  the  inventory)  were  seized. 
Smith  warned  the  sheriff's  officer  not  to 
sell,  and  shewed  him  the  document,  which 
was  not  received  in  evidence,  but  he  had 
not  then  the  inventory  with  him.  Smith's 
attorney  also  served  the  sheriff's  officer 
with  a  notice  not  to  sell,  but  the  sale  was 
proceeded  with,  and  everything  was  sold. 


Smith  afterwards  claimed  from  the  officer 
15/.  for  rent  of  the  house  [and  1/.  9s.  for 
the  use  of  the  furniture  out  of  the  proceeds 
of  the  sale,  but  the  former  only  was  paid 
to  him.  Smith  took  20/.  worth  of  goods 
at  a  valuation,  for  which  he  paid  the  officer. 
It  appeared  that  Merriman  had  been 
pressed  for  payment  by  Mr.  Maples  in 
1848,  and  particularly  in  December  of  that 
year.  Merriman  has  since  been  discharged 
as  an  insolvent  debtor.  On  the  closing  of 
the  evidence,  the  defendant's  attorney 
applied  for  a  nonsuit  on  the  ground  that 
the  plaintiff,  having  received  rent  out  of  the 
proceeds  of  the  sale,  had  thereby  abandoned 
and  could  not  afterwards  set  up  the  owner- 
ship of  the  goods,  and  relied  upon  Reed 
V.  Thoyts  (1)  ;  but  the  Judge  refused 
to  nonsuit,  and  referred  to  the  fact 
that  there  was  property  on  the  pre- 
mises included  in  the  sale,  of  which  the 
plaintiff  never  claimed  to  be  owner,  and 
he  put  it  to  the  jury  to  say  whether  the 
transaction  between  Smith  and  Merri- 
man was  bond  fide  or  merely  colourable ; 
and  he  directed  them  that  if  they  thought 
it  was  bond  fide  to  find  for  the  plaintiff,  but 
if  only  colourable,  then  to  find  for  the  de- 
fendant; and  he  drew  their  attention  to  the 
facts  of  the  existence  of  the  debt  due  from 
Merriman  to  Smith,  of  the  giving  of  the 
note  by  Merriman,  of  the  proposed  agree- 
ment, of  the  consultation  by  Smith  with 
his  attorney  thereupon,  of  the  preparation 
of  a  document  by  that  attorney  and  in 
consequence  of  the  destruction  of  the  note, 
and  of  the  removal  of  a  portion  of  the 
goods.  The  jury  expressed  their  opinion 
that  it  was  a  bond  fide  transaction,  and 
returned  a  verdict  for  the  plaintiff,  with 
50/.  damages. 

The  following  are  the  defendant's  grounds 
of  appeal : — first,  that  as  the  document, 
which  was  inadmissible  for  want  of  a 
stamp,  contained  the  terms  of  the  alleged 
sale  by  the  said  George  Merriman  to  the 
plaintiff,  and  of  some  arrangement  between 
them  relative  to  the  goods  in  question, 
parol  evidence  of  such  sale  and  arrange- 
ment was  inadmissible,  and  ought  not  to 
have  been  received ;  second,  that  with  the 
exception  of  the  parol  evidence  so  impro- 


(1)  6  Mee.  &  W.  410;  iuc.  9  Law  J.  Rep.  (n.s.) 
Exch.  816. 
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perly  received,  there  was  no  evidence  of 
any  sale  of  the  said  goods  to  the  plaintiff,  or 
of  any  title  of  the  plaintiff  to  the  said  goods ; 
third,  that,  except  as  aforesaid,  there  was 
DO  evidence  of  ihe  terms  and  purpose  of 
the  alleged  sale  or  arrangement,  so  as  to 
rebut   the   presumption   of  fraud   arising 
(torn  the  continued  possession  and  use  of 
the  said  goods  by  Merriman  as  the  osten- 
nble  owner  thereof;  fourth,  that  the  plain- 
^»  having  claimed  and  received  rent  under 
^e  statute  as  against  the  execution  cre- 
ditor cannot  be  permitted  to   claim  the 
S<>ods  seized  under  the  execution  as  goods 
Wonging  to  him  (the  plaintiff)  at  the  time 
of  auch  seizure.     The  attomies  for  the  re- 
"P^ctive  parties  not  being  able  to  agree  in 
we  statement  of  a  case  for  the  opinion  of 
"e  Court  of  Queen's  Bench,  have  applied 
^    me  the  Judge  to  settle  and  sign  the 
»ame. 

-^hipson^  for  the  appellant,  the  defendant 
^*ow. — The  document  which  contained 
r*^^  terms   of    the    arrangement  between 
^*>iith  and  Merriman  not  being  admissible 
"**"  Want  of  a  stamp,  no  secondary  evidence 
p^  a  sale  was  admissible.     Merriman  was 
°*  the  possession  of  the  goods  apparently 
*®     owner.     There  is   no   statement  that 
Smith  ever  took  possession  of  the  goods, 
or  of  part  of  the  goods  in  the  name  of  the 
whole.     The  fact  of  the  two  insuring  in 
their  joint  names  is  a  fact  in  the  case  which 
ought  not  to  have  been  admitted  as  evi- 
dence of  a  sale  in  the  absence  of  the  deed. 
^Erle,  J. — Do  you  lay  down  as  a  pro- 
position of  law,  that  where  the  ownership 
of  a  chattel  is  by  virtue  of  a  written  instru- 
ment, no  other  evidence  of  the  transfer  is 
admissible  except  the  written  instrument?] 
It  is  not  necessary  to  maintain  such  an 
Miertion.     If  a  person  be   found   culti- 
Tating  a  fenn,  and  it  is  shewn  that  another 
^^"^■on  is  landlord,  there  is  evidence  that 
^  P^rty  cultivating  it  is  the  tenant ;  but 
'^  be  proved  that  a  written  instrument 
^-Pt>duced  contained  the  terms  on  which 
j^^   person  is  in  possession,  the  fact  of 
^,    PiOTughing  and  tilling  the  land  is  not 
pQ^?*^ble  to  shew  that  he  is  tenant,  for 

. 2^^7  ^®  ™^y  ^  farming  it  as  a  servant 

2*f^  ^^    Kinp  V.  the  Inhabitants  of  Holy 
^•'^,  Kinyskm-upon-HuU  (2),  and  Doe  v. 


Harvey  (3).  The  result  of  the  authorities 
is,  that  where  there  is  a  written  instrument 
which  governs  the  status  of  the  parties, 
evidence  of  the  surrounding  facts  is  not 
admissible  for  the  purpose  of  enabling  a 
jury  to  draw  any  inference  as  to  such 
status.  It  may  be  that  the  possession  by 
Merriman  was  not  consistent  with  the 
document. 

MeUor,  for  the  respondent,  the  plaintiff 
below. — The  evidence  of  the  facts  was 
admissible.  The  jury  were  entitled  to 
draw  a  conclusion  from  them  in  favour  of 
the  plaintiff*s  title.  Further,  it  does  not 
appear  in  the  case  tiiat  any  objection  was 
made  to  the  admissibility  of  the  evidence. 
The  circumstance  of  the  Judge  not  stating 
that  the  objection  was  not  taken  below, 
may  be  accounted  for  on  the  supposition 
that  he  may  have  thought  that  he  fully 
discharged  his  duty  by  stating  the  facts 
accurately,  and  also  tiiat  the  defendant 
was  at  liberty  to  take  other  objections  here 
than  those  made  in  the  county  court. 

Phipsouy  in  reply. — It  must  be  assumed 
that  the  evidence  of  the  facts  connected 
with  the  transaction  was  objected  to  by  the 
defendant. 

[Coleridge,  J.  —  It  appears  that  an 
application  was  here  made  to  the  Judge  to 
nonsuit  upon  a  particular  point :  to  this  the 
Judge  gives  a  particular  answer,  which  is, 
in  truth,  satisfactory,  but  nothing  further 
is  said  about  any  further  objection  on 
the  part  of  the  defendant.  It  does  not 
appear  that  the  defendant  said  that  there 
was  an  end  of  the  case  when  the  document 
was  rejected.  Had  the  objection  to  the 
parol  evidence  of  a  sale  been  taken,  the 
Judge  might  have  adjourned  the  case  to 
give  time  to  get  the  document  stamped.] 

It  must  be  conceded  that  the  objection 
was  not  taken  in  terms  that  no  other  evi- 
dence was  receivable,  but  it  was  evidently 
treated  by  the  defendant  as  amounting  to 
nothing. 

Coleridge,  J. — The  only  difficulty  that 
I  have  felt  in  disposing  of  this  case  is  in 
determining  exactly  what  passed  at  the 
trial.  I  have  no  difficulty  in  saying,  that 
after  the  rejection  of  that  document  for 
want  of  a  stamp,  the  case  was  at  an  end, 


^     >B.&C.  611;  s.c.6L«iwJ.Rep.  M.C.  24.  (3)  8Bing.289;  8.C.1  Law  J.  Rep.  (n.8.)C.P.9. 
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for  the  plaintiff  was  seeking  to  recover 
damages  for  the  taking  of  goods  to  which 
he  claimed  to  have  a  right  of  possession, 
and  which  were  in  the  possession  of  an- 
other person,  under  whom  the  plaintiff 
claimed  title  as  vendee.  The  vendor's 
remaining  in  possession  of  the  goods  was  a 
hadge  of  fraud ;  and,  therefore,  the  onus 
of  proof  lay  on  the  plaintiff,  and  he  was 
bound  to  give  the  best  evidence  and  to  put 
forward  the  written  document.  As  that 
could  not  be  received  in  evidence  for  want 
of  a  stamp,  it  seems  to  me  that  the  case 
falls  within  the  rule,  that  a  person  who 
should  produce  a  written  instrument  and 
who  fails  to  do  so,  cannot  resort  to  other 
evidence.  Looking,  however,  to  all  the 
facts  of  the  case,  I  think  that  we  ought  to 
hold,  that  that  point  as  to  the  admission 
of  the  parol  evidence  of  a  sale  was  made 
at  the  trial,  and  that  the  Judge  has  pro- 
ceeded wrongly  in  receiving  it.  For  it 
seems  that  the  parties  did  not  agree  in 
their  statement  of  facts,  and  that  tibe  case 
is  a  case  stated  by  the  Judge,  and  he  sets 
down  this  as  the  first  ground  of  appeal  :-— 
"That  as  the  document  which  was  inad- 
missible for  want  of  a  stamp,  contained  the 
terms  of  the  alleged  sale  by  Merriman  to 
the  plaintiff,  and  of  some  arrangement 
between  them  relative  to  the  goods  in 
question,  parol  evidence  of  such  sale  and 
arrangement  was  inadmissible  and  ought 
not  to  have  been  received.**  I  cannot  sup- 
pose that  the  Judge,  who  is  a  lawyer,  would 
have  signed  a  case  containing  a  state- 
ment which  involves,  as  it  does,  so  much  of 
actual  fact,  if  an  objection  to  the  admissi- 
bility of  parol  evidence  of  the  sale  and 
arrangement  had  not  been  made  at  the  trial. 
Erle,  J. — The  case  appears  to  be  this. 
The  goods  while  in  the  possession  of  Merri- 
man were  taken  in  execution  by  his  cre- 
ditor. On  this.  Smith,  who  is  not  in  pos- 
session, says  that  the  goods  are  his,  although 
apparently  the  goods  of  Merriman.  It  is 
clear,  therefore,  that  Smith  had  to  shew  a 
title  to  the  goods,  and  he  shews  that  Merri- 
man was  indebted  to  him,  that  he  pressed 
the  latter  for  payment ;  that  a  treaty  took 
place  between  them,  which  resulted  in 
the  document  which  Smith's  attorney 
prepared  and  Merriman  signed.  After  that 
document  was  signed,  it  was  alleged  that 
Smith*s    title    to  the   goods    began    and 


Merriman's  ceased.  It  is  clear  that  it  was 
not  an  absolute  transfer,  for  Smith  claims 
that  Merriman  was  indebted  to  him  for  the 
rent  of  the  goods.  I  presume  that  the 
document  contained  a  list  of  the  goods,  with 
a  demise  to  Merriman.  If  the  document 
contained  Smith's  title,  and  there  was  a 
limited  provision  for  possession  in  Merri- 
man, it  is  clear  to  my  mind  that  the  docu- 
ment was  the  only  evidence  of  those  terms. 
I  understand  the  county  court  Judge  to  say 
that  though  the  document  which  was  in- 
admissible for  want  of  a  stamp  contained 
the  particulars  of  the  arrangement,  parol 
evidence  of  the  arrangement  was  admissible* 
I  think  also  that  the  objection  to  the  re- 
ceipt of  this  parol  evidence  must  have 
been  taken  at  the  hearing,  for  if  the  appel- 
lant had  thought  of  this  for  the  first  time 
after  the  trial,  I  should  have  expected  the 
Judge  to  have  said,  that  as  to  the  first 
ground  of  appeal  now  put  forward  the  ob- 
jection was  not  taken  on  the  hearing  before 
me.  It  seems  to  me  that  the  appellant  is 
light  in  his  contention  to  claim  a  new  trial 
at  our  hands. 

Phipson  applied  for  costs. 

Coleridge,  J. — ^The  Court  will  not  give 
costd  in  this  case. 

Order  for  a  new  trial. 


1851.     1 
Nov.  19.  / 


THE  QUEEN  V,    ST.  PETER  IN 
BARTON-ON-HUMBER. 


Poor  Law — Lunatic  Pauper — Order  of 
Maintenance — Sufficiency  of  Depositions — 
Hearsay  Evidence — Ground  of  Appeal^^ 
11  4-12  Vict,  c.  31.  s.  3. 

//  cannot  be  made  a  valid  ground  of 
appeal  against  an  order  for  the  maintenance 
of  a  lunatic  pauper  under  the  8^9  Vict, 
c.  126.  that  the  order  adjudicating  the  place 
of  the  pauperis  settlement  was  made  on  hear^ 
say  evidence  only,  the  3rd  section  of  the 
11  <^  12  Vict.  c.  31,  which  does  away  with 
all  objections  to  the  depositions  taken  when 
an  order  is  made,  applying  equally  to  orders 
of  removal  and  orders  of  maintenance. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  23.] 
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DOE  d,  LANSDELL  AND  OTHERS 
V,    60WER. 


Limitation  Jet,  3  <$•  4  Will.  4.  c.  27.  s.  8. 
--Lease  in  Writing — ^59  Geo.  3.  c.  12.  8. 17. 
— Churchwardens  and  Overseers. 

In  1824  B.  was  let  into  possession  of  a 

cottage  under  an  agreement,  purporting  to 

^  a  demise  by  the  churchwardens  and  over- 

*^^9  of  the  poor  of  the  parish  of  P,  at  the 

T^  of  \s.  6rf.  per  week,  B.  to  quit  on  one 

^^9nih*s  notice  being  given,  ^c.     This  agree- 

***<  was  signed  only  by  one  of  the  then 

^^rseers.   The  churchwardens  did  not  sign, 

"^  Was  there  any  evidence  to  shew  that  they 

**^  assented  to  the  agreement.     B.  never 

P^^  any  rent  or  made  any  acknowledgment. 

""  afterwards  sold  the  premises  to  the  de- 

findant. 

Held,  in  an  action  of  ejectment,  brought 
V*er  hsenty  years  by  the  churchwardens  and 
^^^^^''^eers  for  the  time  being,  against  the  de^ 
f^^'^^nt,  that  as  the  agreement  did  not  pass 
*•  •»<ere«<,  it  did  not  amount  to  a  lease  in 
•J^fii^  within  the  meaning  of  the  S  t^  4t 
T^^tt.  4.  c.  27.  s.  8,  and  that,  consequently, 
J**  claim  of  the  lessor  of  the  plaintiff  was 
^f^ed  by  twenty  years'  adverse  possession. 
Quaere — whether  extrinsic  evidence  would 
^  admissible  to  shew  that  the  agreement  was 
^^^euied  by  the  overseer  on  behalf  of  the 
^^le  body  of  churchwardens  and  overseers. 

.   Ejectment,  to  recover  a  certain  messuage 
^  ^e  parish  of  Pembury,  in  the  county  of 

Plea — ^Not  guilty. 

^t  the  trial,  before  Jervis,  C.J.,  at  the 

!r^^  Summer  Assizes,  1851,  it  appeared 

*^     the  action  was  brought   to  recover 

^J^^^sssion  of  a  cottage,  situate  at  Howard's 

^^^fcn,  in  the  parish  of  Pembury,  in  the 

^^^«^ty  of  Kent.     In  the  year  1824  the 

in  question  was  let  to  a  person 

J"   ^]kae  name  of  Boghurst,  under  the  fol- 

_?''^X"»i»  Afrreement:  —  "  Memorandum.— 


^^X^  agreement:  —  "  Memorandum 


r^^  Room,  February  27,  1824.— We, 

^^      churchwardens  and  overseers   of  the 

P^'^^"^  of  the  parish   of  Pembury,  in  the 

^^^^^ty  of  Kent,  do  hereby  agree  to  let 

^?^  Joieph  Boghurst,   of  the  said  parish, 

*T^     newly-erected   cottage   and  premises 

•'^'^iate  at  Howard's  Green,   in   the  said 

P^*ith,  at  the  rent  of  Is.  6d.    per  week, 

•*^^  the  said    J.  B.    doth  hereby    agree 

Hbw  Bkues,  XXI.— Q.B. 


to  quit  and  give  up  the  said  cottage,  &c,  into 
the  hands  of  the  parish  officers  of  the  said 
parish,  at  any  time,  on  one  month's  notice 
being  given  to  that  effect  by  the  church- 
wardens and  overseers  for  the  time  being, 
or  one  of  them  by  their  order,  and  the 
said  J.  B.  doth  hereby  further  agree  not  to 
take  in  any  other  person  or  inmate  or 
lodger,  or  suiFer  any  other  person  what- 
soever to  occupy  or  reside  on  the  said 
premises  but  himself,  his  wife  and  chil- 
dren, without  the  leave  of  the  parish 
officers  specially  granted  for  that  purpose. 
The  rent  as  above  shall  commence  from 
the  date  hereof.  Witness  our  hands  the 
27th  day  of  February  1824.     (Signed) 

"  Benjamin  Pawley,  overseer. 

"  George  Bugden,  assistant  overseer. 

"  Joseph  Boghurst," 
This  agreement  was  not  signed  by  either 
of  the  then  churchwardens  of  Pembury. 
Boghurst  entered  under  the  agreement, 
but  never  paid  rent  or  gave  any  acknow- 
ledgment to  the  parish  officers.  In  1844 
the  then  churchwardens  and  overseers 
served  him  with  a  notice  to  quit,  with 
which  he  refused  to  comply.  Proceedings 
were  thereupon  taken  before  the  magistrates 
to  have  him  removed,  but  they  held  that  he 
was  protected  by  the  Statute  of  Limita- 
tions ;  and  he  was  subsequently  rated  to 
the  relief  of  the  poor  in  respect  of  his  occu- 
pation. Boghurst  afterwards  disposed  of 
his  interest  in  the  cottage  to  the  defen- 
dant, against  whom  the  present  action  was 
brought.  On  this  evidence,  it  was  con- 
tended, for  the  defendant,  that  the  right  of 
action  was  barred,  on  the  grounds,  first,  that 
this  was  not  a  lease  in  writing  within  the 
meaning  of  the  3  &  4  Will.  4.  c.  27.  s.  8, 
as  it  was  signed  by  the  overseers  only  ; 
and,  secondly,  admitting  it  was  properly 
executed,  that  it  did  not  amount  to  a  lease 
as  it  did  not  create  any  determinate  term. 

The  learned  Judge  directed  a  verdict  to 
be  entered  for  the  lessors  of  the  plaintiff, 
reserving  leave  to  the  defendant  to  move 
the  Court  to  enter  a  nonsuit.  A  rule  nisi 
having  been  accordingly  obtained, — 

Bramwell  and  WiUes  now  shewed  cause. 
— The  lessors  of  the  plaintiff  are  entitled 
to  succeed  unless  their  claim  can  be  shewn 
to  be  barred  by  the  Statute  of  Limitations. 
The  document  produced  at  the  trial  created 
not  a  tenancy  at  will,  but  from  month  to 
I 
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month,  determinable  by  a  month's  notice. 
Kemp  V.  DerrettiX)  is  in  point.  There 
premises  had  been  taken  under  an  agree- 
ment by  which  the  tenant  was  always  to  be 
subject  to  quit  at  three  months'  notice,  and 
this  was  held  to  constitute  a  quarterly 
tenancy.  Lord  EUenborough  observed, 
**  This  does  appear  to  me  to  be  a  holding 
from  three  months  to  three  months  :  there- 
fore, a  notice  to  quit  expiring  at  the  end 
of  a  quarter  from  the  time  of  his  entry 
would  have  been  sufficient  to  determine  the 
tenancy."  The  statute,  therefore,  would 
not  begin  to  run  until  a  notice  to  quit  had 
been  given.  But,  further,  there  was  a  valid 
lease  within  the  3  &  4  Will.  4.  c.  27.  s.  8. 
By  the  59  Geo.  3.  c.  12.  s.  17,  it  is  pro- 
vided, that  all  buildings,  lands,  and  here- 
ditaments which  shall  be  purchased,  hired, 
or  taken  on  lease  by  the  churchwardens 
and  overseers  of  the  poor  of  any  parish  by 
the  authority  or  for  any  of  the  purposes 
of  this  act  shall  be  conveyed,  demised 
and  assured  to  the  churchwardens  and  over- 
seers of  the  poor  of  every  such  parish  re- 
spectively and  their  successors,  in  trust  for 
such  parish,  and  they  are  empowered  to  take 
and  hold  in  the  nature  of  a  body  corporate 
for  and  on  behalf  of  such  parish."  The 
powers  conferred  and  the  character  with 
which  the  parish  officers  are  invested  by 
this  section,  are  accurately  defined  by 
Parke,  B.  in  Smith  v.  Adkina  (2).  He  said, 
"  A  second  objection  was  that  the  church* 
wardens  and  overseers  did  not  accept  the 
demise  by  some  instrument  under  the 
common  seal.  We  think  that  the  answer 
is,  that  they  are  not  made  by  the  act  a 
complete  body  corporate,  but  they  are  only 
empowered  to  take  and  hold  in  the  nature 
of  a  body  corporate.  The  use  of  these 
terms,  and  the  circumstance  that  no  corpo- 
rate name  is  given  them,  but  that  all  actions 
and  suits  are  to  be  instituted  in  the  natural 
names  of  the  individuals,  with  the  addition 
of  their  names  of  office,  appear  to  indicate 
the  intention  of  the  legislature  to  provide  for 
the  due  care  of  the  parochial  property,  by 
vesting  it  in  the  churchwardens  and  over- 
seers for  the  time  being,  by  what  Lord 
EUenborough  calls  a  species  of  parliamen- 


ri)  3  Camp.  510. 

(2)  8Mee.&W.362;  8.c.  11  LawJ.Rep.  (n.s.) 
Ezch.  83. 


tary  succession,  without  constituting  them 
a  proper  body  corporate  with  all  the  legal 
incidents  and  restrictions  belonging  to  such 
a  body  by  the  common  law."  *  And  the  same 
views  are  expressed  in  Gouldsworth  v. 
Knights  (3).  According  to  this  construction 
the  churchwardens  and  overseers  clearly 
are  not  made  a  corporation,  and  it  is  not 
necessary  that  a  demise  by  them  should 
have  been  executed  by  all  and  under  seal. 
A  letting  by  word  of  mouth  by  one  for 
himself  and  his  colleagues,  and  with  their 
authority,  would  have  been  sufficient. 
The  execution,  therefore,  of  this  instru- 
ment by  the  overseer  and  assistant  over- 
seer was  valid.  It  purports  to  be  made  by 
them  and  the  churchwardens,  and  the  Court 
will  presume  that  the  churchwardens  as- 
sented. Phillips  V.  Pearce  (4)  may  appear 
to  decide  the  contrary ;  but  there  the  lease 
was  under  seal,  and  had  been  made  by  the 
churchwardens  only.  Before  the  passing 
of  the  3  &  4  Will.  4.  c.  27.  s.  8.  a  lease 
might  be  signed  by  an  agent  duly  autho- 
rized in  that  behalf,  and  it  was  never  the 
intention  of  that  act  to  alter  the  law  on  the 
subject.  But  even  signature  was  not  essen- 
tial. The  lessee,  having  entered  and  had 
a  beneficial  occupation  of  the '  premises, 
would  still  be  liable — Cooch  v.  Goodman{5), 
Shee,  Serj.f  in  support  of  the  rule. — This 
is  not  a  lease  in  writing  within  the  meaning 
of  the  3  &  4  Will.  4.  c.  27.  s.  8.  The  in- 
strument  on  which  reliance  is  placed  was 
not  signed  by  the  persons  represented  by 
the  individuals  who  now  seek  to  recover. 
Phillips  V.  Pearce  clearly  shews  that  it  is 
essential  under  the  59  Geo.  3.  c.  12.  s.  17. 
that  the  lease  should  be  granted  by  the 
churchwardens  and  overseers.  Cooch  v. 
Goodman  has  been  referred  to,  but  that  case 
has  no  direct  bearing  on  the  point.  In  Doe 
d.  Marlow  v.  Wiggins {6) t  Patteson,  J.  said, 
"  Cooch  V.  Goodman  is  a  very  peculiar  case. 
All  that  the  Court  decided  there  was,  that 
the  action  might  lie  though  the  deed  was 
not  executed  by  the  covenantees :  it  was 
not  held  that  an  interest  passed  by  the  deed 

(3)  llMee.&W.S37;  8.  c.  12  Law  J.  Rep.  (n.s.) 
Exch.  282. 

(4)  5  B.  &  C.  433. 

(5)  2  ae.  Rep.  580;  s.  ell  LawJ.Rep.  (n.s.) 
an.  225. 

(6)  4  Ibid.  376 ;  s.  c.  12  Law  J.  Rep.  (n.s.)  Q.B. 
177. 
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or  that  it  amounted  to  a  lease.  '*  And  in  Pit- 
««»  V.  Woodbury  (7)  its  authority  appears 
to  have  been  questioned.  The  instrument 
«!«>  does  not  contain  any  of  the  essential 
qnalitjes  of  a  lease.  It  does  not  create  any 
determinate  term. — (He  was  then  stopped.) 
}^om  was  with  him. 

Pa.tteson,  J.— The  only  question  here 
i«i^liether  the  document  given  in  evidence 
was  a  lease  in  writing  within  the  meaning 
of  the  3  &  4  WiU.  4.  c.  27.  s.  8.     It  has 
been  said  that  by  the  59  Geo.  3.  c.  12.  s.  17. 
it  is  not  necessary  that  there  should  be  a 
demise  in  writing  by  the  churchwardens  and 
OTerseem.     This  is  perfectly  true.     And 
therefore,  wherever  diere  is  a  demise  with- 
out a  written  instrument  by  them»  it  may 
be  good  as  a  tenancy  from  year  to  year,  or 
month  to  montii,  or  week  to  week,  by  the 
person  who  has  been  let  into  possession. 
I(   however,  there  is  no  lease  in  writing 
within  the  meaning  of  the  8th  section,  and 
twenty  yean  have  passed,  the  defendamt 
would  be  entitled   to  hold  the  premises 
ag&inst  the  lessors  of  the  plaintiff.     The 
qaeation,  therefore,  is,  was  there  a  lease  in 
^ting?    With   respect  to  the  objection 
that  there  was  no  determinate  term  created, 
I  do  not  consider  it  a  very  strong  one,  as 
when  there  is  a  lease,  it  is  by  implication 
a  tenancy  from  year  to  year,  or  month  to 
month,  or  week  to  week.  Now,  where  there 
tt  ^  document  which  must  pass  an  interest 
It  ought  to  be  executed  by  all  who  profess 
to  demise,  and  not  simply  by  one  of  the 
P*^^ei.    For  the  words  **  lease  in  writing" 
must  be  construed  to  mean  not  merely  a 
demise   in    writing,    but    an   instrument 
^^*t  passes  an  interest.    Now,  if  there  be  a 
"^''lise  by  several  persons  under  seal  and 
^ecuted  only  by  one,  it  is  conceded  that 
^**  is  insufficient.     But  then  it  has  been 
^8yed  that  the  lease  here  not  being  neces- 
2jJ?^y  required  to  be  Under  seal  is  valid, 
^ough  executed  only  by  one  with  the 
^•^nt  of  the  others.     And  certainly  that 
^Ul<i  i,e  gQ  if  h^  ha^j  the  authority,  and 
fk  ^  *^^  ^^  behalf  of  himself  and 

J^^rs ;  gnd  if  it  so  appeared  on  the  face  of 
^*  ^Ustroment,  the  burthen  would  then  be 
^*^on  those  who  sought  to  impeach  it  to 
*^*^  that  there  was  no  authority.  But  then 

(7)  3  Exch.  Rep.  4. 


it  has  been  further  argued,  that  even  if  it 
does  not  profess  to  be  executed  on  behalf 
of  the  others,  but  there  is  evidence  that 
they  assented,  it  would  be  sufficient  to  pass 
an  interest.  I  greatly  doubt  that  proposi- 
tion.  But,  assuming  that  it  is  correct,  it 
is  for  those  who  seek  to  make  use  of  it  to 
shew  that  the  others  did  assent.  Now, 
there  is  nothing  stated  in  the  Judge's  notes, 
nor  has  there  been  any  evidence  shewn  of 
such  an  assent  I  think,  therefore,  that  there 
was  no  lease  in  writing  to  satisfy  the  8th 
section,  and  that  the  rule  must  be  made 
absolute. 

Coleridge,  J. — I  am  of  the  same  opin- 
ion. In  this  case  the  lessors  of  the  plaintiff, 
come  clearly  within  the  provisions  of  the 
8th  section,  unless  they  can  shew  that  there 
was  a  lease  in  writing.  Then,  the  first  point 
to  be  decided  is,  was  there  a  lease  in  writing 
sufficient  to  satisfy  the  words  in  the  statute  ? 
I  agree  with  my  Brother  Patteson  that  it 
is  essential  that  there  should  be  not  merely 
a  document  which  might  be  evidence  of  a 
lease,  but  a  document  passing  an  interest 
from  the  party  granting  to  the  party  taking. 
Now,  what  is  the  evidence  here  ?  An  instru- 
ment is  produced  purporting  to  make  the 
churchwardens  and  overseers  parties,  but 
signed  only  by  one,  and  that  one  not  profess- 
ing to  execute  on  behalf  of  the  others.  Now, 
if  this  was  all  that  could  be  shewn,  and  the 
question  had  arisen  the  day  after,  whether 
this  was  a  good  lease  within  the  59  Geo.  3. 
c.  ]  2.  s.  17, 1  think  clearly  that  it  must  have 
been  held  that  it  was  not.  Then,  the  further 
question  has  been  raised,  whether  the  in- 
strument remaining  the  same  on  the  face 
of  it,  but  with  the  additional  evidence  that 
the  person  who  signed  had  taken  the  advice 
and  opinion  of  his  colleagues  in  office,  and 
that  they  had  directly  instructed  him  to 
sign  for  them,  it  would  be  valid.  We  need 
not  pronounce  an  opinion  on  this  point. 
And  if  there  was  evidence  of  such  an  assent, 
it  lay  on  those  who  sought  to  make  use  of 
the  instrument  to  shew  it,  which  they  have 
failed  to  do. 

WiGHTMAN,  J. — After  considerable  dis- 
cussion, the  case  has  resolved  itself  into  one 
point,  whether  there  has  been  a  lease  in 
writing  within  the  8th  section  of  the  3  &  4 
Will,  4.  c.  27.  Now,  the  instrument  pro- 
duced here  may  be  a  document  binding  on 
the  person  who  signed  it  as  tenant,  but  that 
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is  not  sufBcient.  A  document  fulfilling  the 
requirements  of  the  8th  section  must  be 
one  which  passes  an  interest  as  a  lease  to 
the  tenant.  But  that  is  not  the  case  here, 
and  I  think,  therefore,  the  rule  must  be 
made  absolute. 

Rule  absolute  for  a  nonsuit. 


14.  i 


WILTON,  executor,  v,  dunn.* 


1851. 
Nov.  21. 


THE  QUEEN   V,   THE   INHABIT- 
ANTS  OF   WAVERTON. 


Indictment,  Sufficiency  of — Reference  to 
former  Count — Highway,  Non-repair  of. 

An  indictment  for  non-repair  of  a  highway 
by  the  township  of  W,  alleged  in  the  first 
count  that  "  a  certain  part  of  a  highway, 
situate  in  W,  leading  from,  ^c,  and  con-- 
taining  in  length  1,356  yards,  S^c.  in  the 
township  aforesaid,  was  ruinous  and  in  decay,  * ' 
and  that  the  inhabitants  of  the  said  township 
were  liable  to  repair  it.  The  second  count 
alleged  that  the  parish  was  divided  into 
townships,  whereof  W:  was  one,  and  that  the 
inhabitants  of  W,  had  immemorially  repaired 
such  and  so  many  of  the  highways  situate 
within  it  as  would  otherwise  be  repairable  by 
the  parish  at  large,  and  *'  that  the  said  part 
of  the  same  common  highway  hereinbefore 
mentioned  to  be  ruinous,  ^c,  as  aforesaid, 
was  a  highway  which  but  for  the  said  pre- 
scription  would  be  repairable  by  the  said 
parishat  large,  and  that  by  reason  of  the 
premises  the  inhabitants  of  W.  aforesaid 
ought  to  repair  the  same  part  of  the  said 
highway  so  being  ruinous,  &c.  as  aforesaid, 
when  and  so  often  as  it  hath  and  shall  be 
necessary,**  and  that  the  defendants  had  not 
repaired  the  same.  The  defendants  were 
found  not  guilty  on  the  first  count  and  guilty 
on  the  second. 

Held,  that  the  second  count  contained  a 
sufficient  reference  to  the  first  count,  and  that 
(after  verdict)  it  sufficiently  averred  that 
the  part  of  the  road  in  question  was  out  of 
repair,  and  that  it  was  situate  in  the  toum^ 
ship  of  W, 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  7.] 


1851 
June 

Use  and  Occupation  —  Mortgagor  and 
Mortgagee — Notice  by  Mortgagee  to  Tenant 
— Recovery  of  Rent  by  Mortgagor. 

Debt  for  use  and  occupation.  Plea — that 
the  premises  in  question  had  been  mortgaged 
to  L.  S,  to  secure  the  repayment  of  2001. 
and  interest  in  six  months.  That  before  the 
defendant  began  to  use  and  occupy  the  said 
premises,  the  said  six  months  had  elapsed, 
without  the  repayment  of  the  said  sum  of 
2001. ,  which  still  remained  due.  That  until 
the  commencement  of  the  suit,  the  mortgagor 
continued  the  eontroul  and  management  of 
the  premises.  That  before  the  commence^ 
ment  of  the  suit,  the  defendant  was  required 
by  notice  to  pay  to  the  assignee  of  the  mort- 
gagee the  amount  sought  to  be  recovered, 
and  that  from  the  time  of  the  giving  of  such 
notice  the  defendant  was  liable  to  pay  the 
same  to  such  assignee: — Held,  upon  de-, 
murrer,  that  the  plea  was  no  answer  to  the 
action. 

Semble — That  if  payment  had  actually 
been  made  under  a  claim  by  the  mortgagee, 
such  payment  might  have  been  pleaded  as  a 
defence  to  the  action. 

Debt  for  use  and  occupation  of  a  house 
belonging  to  the  plaintiff's  testatrix. 

Pleas — first,  never  indebted  ;  secondly, 
a  special  plea,  which  stated,  amongst  other 
things,  in  substance  that  by  a  certain 
indenture,  duly  enrolled,  of  the  19th  of 
July  1844,  W.  J.  H.  and  H.  W.  became 
and  were  possessed  of  the  lands  and  tene- 
ments in  the  declaration  mentioned  for  a 
term  of  ninety-nine  years,  upon  certain 
trusts,  and  M.  S,  the  testatrix,  became 
and  was  seised  as  of  freehold  of  and  in 
the  reversion  expectant  on  the  determina- 
tion of  the  said  term  for  life.  That  on  the 
9th  of  August  1844,  the  said  W.  J.  H.  and 
H.  W,  at  the  request  of  the  said  M.  S. 
did,  in  pursuance  of  the  trusts  contained 
in  the  said  deed,  bargain,  sell  and  assign, 
by  way  of  mortgage,  the  said  lands  and 
tenements  to  L.  S,  her  executors,  admin- 
istrators and  assigns,  during  the  residue  of 
the  said  term  of  ninety-nine  years  to  secure 
200/.,  and  by  the  same  indenture  the  said 

*  Decided  in  Trinity  term. 
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M.   S.  granted  by  way  of  mortgage  for 
securing  such  repayment  to  the  said  J.  H. 
the  said  reversion  of  and  in  the  said  lands 
snd  tenements  for  ninety-nine  years.    And 
it  ^ras  by  the    same  indenture  provided 
that    if  the  said  sum  of  200/.,  with  the 
interest  at  51.  per  cent,  per  annum,  should 
be   paid  at  the  expiration  of  six  months 
from  the  date  of  the  said  mortgage,  the 
said  term  was  to  cease  and  be  void.     The 
plea   further   alleged    that    the   said   six 
numths  had  elapsed  before  the  defendant 
beg^an  to  use  and  occupy  the  said  lands 
tnd.  tenements  as  in  the  declaration  men- 
tkmed,  and  that  the  said  sum  of  200/.  was 
not  paid  before  the  expiration  of  the  said 
six  months,   and  still  continued  unpaid. 
That  the  said  L.  S.  did  not  nor  did  any 
Msign  or  assigns  enter  upon  or  take  pos- 
•^aaion  of  the  said  lands  and  tenements, 
before  the  commencement  of  the  suit ;  but 
until  the  defendant  became  indebted  to  the 
•*id  M.  S,  the  said  M.  S.  as  mortgagor  in 
P^^&session,  but  not  otherwise,  had  the  con- 
^^,  management  and  disposition  of  the 
"^nne,  and  that  while  the  said  M.  S.  had 
SQch  controul  and  management  as  mort- 
B^&if  in  possession,  the  defendant,  at  his 
''^uest,  and  by  the  sufferance  and  per- 
mission of  the  said  M.  S,  held,  occupied, 
'^^^^•essed  and  enjoyed  the  said  lands  and 
'^^ennents  as  in  the  first  count  mentioned, 
*^**  thereby  became  indebted  to  the  said 
^'    S.    That   during    the   time   of  such 
^^^^upation  and  enjoyment,  the  said  L.  S. 
■•  itiortgagee  as  aforesaid,  was  entitled  to 
t^^  itiamediate  actual  possession  of  the  said 
^^*^a  and  tenements,  and  to  recover  from 
^®   defendant  the  value  of  the  profits  of 
~J^  aaid  lands  and  tenements,  for  the  time 
^^  defendant  so  occupied  and  enjoyed  the 
?*^e.    That  after  the  defendant  became 
^5bted  to  the  said  M.  S,  the  said  L.  S. 
J    ^&ied  to  E.  G.  all  her  right  and  interest 
r*    ''ie  said   mortgage   deed,  and  in  the 
^5^«  of  the   said  profits  which  she  was 
^^^led   to   recover  from    the   defendant 
h  ^•^oresaid,  and  had  authorized  the  said 
^'      ^.  to  use  her  name  for  the  recovery 
^^^^le  value  of  the  said   profits.     That 
^r^^  awards  and  before  the  commencement 
^    ^^  suit,    E.    G.    gave   to   the  defen- 
'rr^^t  notice  of  the  said  assignment,  and 
l^uied  the  defendant  to  pay  to  him  the 
k  In  which  the  defendant  was  so  indebted 


as  aforesaid,  and  which  E.  G.  was  entitled 
to  recover  in  the  name  of  the  said  L.  S. 
That  until  such  notice  was  given,  he,  the 
defendant,  was  ready  and  willing  to  pay 
the  said  sum  to  the  said  M.  S,  and  from 
the  time  of  the  giving  of  such  notice,  he, 
the  defendant,  was  liable  to  pay  the  same 
to  the  said  E.  G. 

Demurrer  to  the  second  plea,  and  joinder 
in  demurrer. 

The  plaintiff's  material  points  were,  that 
a  mortgagor  in  possession  was  entitled  to 
all  rents  becoming  due  previous  to  notice 
by  the  mortgagee  to  the  tenant  in  pos- 
session. That  the  notice  stated  in  the 
plea  could  not  have  the  effect  of  divesting 
the  plaintiffs*  right  of  action  in  respect  of 
the  rents  then  due,  and  that  the  plea  was 
an  argumentative  denial  of  the  allegation 
of  the  defendant's  enjoyment  by  the  suf- 
ferance and  permission  of  M.  S,  and  of 
his  becoming  indebted  to  her  by  reason 
thereof. 

The  defendant's  material  points  were, 
that  the  notice  from  the  mortgagee  to  the 
mortgagor's  tenant,  requiring  payment  of 
the  rent  to  the  mortgagee,  was  valid,  and 
entitled  the  mortgagee  to  recover  from  the 
tenant,  and  therefore  the  mortgagor  ought 
not  to  be  allowed  to  subject  the  tenant  to 
a  double  payment,  or  his  creditor,  the 
mortgagee,  to  expense ;  and  that  for  the 
legal  validity  of  the  notice  Pope  v.  Biggs 
(1)  and  Waddilove  v.  Bameit  (2)  were 
authorities. 

Cleashy^  for  the  plaintiffs. — The  question 
is  whether,  where  there  has  been  a  lease 
by  the  mortgagor  in  possession,  and  rent 
becomes  due,  and  notice  is  given  by  the 
mortgagee,  such  notice  without  payment 
is  any  answer  to  a  demand  by  the  mort- 
gagor upon  his  lessee,  the  tenant  in  pos- 
session ;  and  it  is  submitted  that  it  is  not. 
In  support  of  the  contrary  proposition,  it 
must  be  contended  that  by  the  notice  the 
defendant,  who  was  before  bound  to  con- 
sider himself,  and  to  act  as  the  tenant  of 
the  mortgagor  who  let  him  into  possession, 
was  afterwards  to  consider  himself  and  to 
be  treated  as  having  always  been  the 
tenant  of  the  mortgagee.      There  is  no 

(1)  9  B.  &  C.  245 ;  8.  c.  7  Law  J.  Rep.  K.B. 
246. 

(2)  2  Bing.  N.C.  538;  s.c  5  Law  J.  Rep.(N.s.) 
C.P.  145. 
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case  to  support  such  a  proposition.  It  is 
true  that  where  a  mortgage  exists  and  a 
lease  is  made  by  the  mortgagor,  and  a 
notice  is  given  by  the  mortgagee  to  the 
tenant  in  possession,  who  in  consequence 
makes  a  payment  of  rent  to  the  mortgagee, 
such  a  payment  is  an  answer  to  a  subse- 
quent claim  for  rent  by  the  mortgagor^— 
Moss  V.  Qallimore  (3).  In  Pope  v.  Biggs^ 
it  is  said  by  Bay  ley,  J.,  *'  that  in  point  of 
law,  a  tenant  who  comes  into  possession 
under  a  demise  from  a  mortgagor,  after  a 
mortgage  executed  by  him,  may  consider 
the  mortgagor  his  landlord  so  long  as  the 
mortgagee  allows  the  mortgagor  to  con- 
tinue in  possession  and  receive  the  rents, 
and  that  payment  of  the  rents  by  the 
tenant  to  the  mortgagor  without  any  notice 
of  the  mortgage,  is  a  valid  payment ;  but 
the  mortgagee  by  giving  notice  of  the 
mortgage  to  the  tenant,  may  thereby  make 
him  his  tenant,  and  entitle  himself  to 
receive  the  rents."  The  same  doctrine 
was  supported  in  Waddilove  v.  Barnett^ 
but  it  was  doubted  by  Patteson,  J.  in 
Partington  v.  Woodcock  (4),  and  distinctly 
overruled  in  Rogers  v.  Humphreys  (5), 
Evans  v.  Elliott  (6)  and  Boodle  v.  Cam- 
bell  (7).  In  these  cases,  it  is  expressly 
held,  that  a  tenant  let  into  possessidn  by 
the  mortgagor  after  the  mortgage,  is  not  in 
any  sense  the  tenant  of  the  mortgagee,  and 
that  although  the  mortgagee  may  bring  an 
action  of  ejectment  against  him,  he  cannot 
distrain  his  goods. 

[Erle,  J. — You  admit  that  in  this  case 
the  mortgagee  might  have  ejected  the  de- 
fendant. The  argument  against  you  then 
will  be,  that  the  mortgagee  might  have 
recovered  the  rent  in  that  action  as  the 
mesne  profits,  and  that  therefore  the  tenant 
being  liable  to  him  in  that  form,  cannot 
also  be  liable  to  the  plaintiff  as  for  rent.] 

If  the  tenant  had  paid  to  the  mortgagee, 
such  payment  by  compulsion  of  a  charge 
upon  the  land  might  have  been  an  answer 
to  the  plaintiff;  but  here  there  was  no  pay- 

(S)  Doug.  266. 

(4)  5  Nev.  &  M.  672  ;  s.  c,  4  Law  J.  Ilep.  (n.s.) 
K.B.  239. 

(5)  4  Ad.  &  £.  299;  s.  c.  5  Law  J.  Rep.  (n.s.) 
K.B.  65. 

(6)  9  Ibid.  342 ;  s.  c.  8  Law  J.  Rep.  (n.s.)  aB. 
51. 

(7)  7  Mau.  &  0. 386  ;  s.  c.  13  Law  J.  Rep.  (n.s.) 
C.P.  142. 


ment.  The  question  here  is,  whether  a 
claim  not  yet  enforced  by  the  mortgagee, 
can  absolve  the  tenant  from  payment  of 
rent  due  to  his  landlord  the  mortgagor. 

[Ekle,  J. — The  notice  from  the  mort- 
gagee would  be  held  in  equity  to  have  given 
him  immediate  possession  of  the  land.] 

But  it  would  not,  even  in  equity,  be 
held  to  give  him  the  rent  due  before  the 
notice. 

[Erle,  J. — The  defence  here  set  up  is 
not  that  the  defendant  is  the  tenant  of  the 
mortgagee,  but  that  he  is  liable  to  the 
mortgagee  for  the  rent  as  for  mesne  profits 
in  an  action  of  ejectment.] 

[Lord  Campbell,  C.J. — The  question 
is,  whether  this  is  a  defence  to  the  present 
action.  It  is  admitted  that  a  payment  of 
a  distress  by  the  tenant  to  a  superior  land- 
lord, would  be  an  answer  for  the  tenant  to 
an  action  for  rent  by  his  immediate  lessor, 
on  the  ground  that  he  had  been  compelled 
to  pay  for  the  plaintiff  what  he  ought  to 
have  paid  himself.  But  supposing,  in  the 
case  of  such  parties,  the  lessor  had  brought 
an  action  against  his  tenant  for  the  rent, 
would  it  have  been  open  to  the  tenant  to 
say  that  he  would  not  pay  because  he  waa 
then  liable  to  a  distress  at  the  hands  of 
the  superior  landlord?] 

The  defence  here  pleaded  is  that  sug- 
gested in  the  note  to  Moss  v.  Gallimore  in 
the  first  volume  of  Smithes  Leading  Cases; 
but  the  suggestion  rests  upon  the  mistaken 
ground  that,  after  notice  from  the  mort- 
gagee, the  mortgagor  ceases  to  be  entitled 
to  receive  any  rent  at  the  hands  of  the 
tenant  in  possession.  There  is  no  autho- 
rity for  saying  that  a  mere  intervening 
claim,  which  may  never  be  persisted  in  by 
a  third  person,  can  absolve  a  tenant  who 
has  accepted  possession  of  the  lands,  from 
payment  of  his  rent  to  his  landlord,  who 
let  him  into  possession  and  demands  his 
rent. 

Keating^  contra. — The  objection  taken 
to  the  plea  rests  upon  the  rule  that  a  tenant 
is  estopped  from  denying  his  landlord's 
title.  The  answer  is,  that  the  rule  has  no 
application.  Now,  this  is  an  action  for 
use  and  occupation  ;  and  it  is  not  neces- 
sary that  the  relation  of  landlord  and  tenant 
should  have  subsisted  between  the  plaintiff 
and  defendant.  An  action  for  use  and 
occupation  may  be  sustained  by  one  who 
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eoald  not  distrain.     The  question  there- 
fore  here  in  issue  may  be  discussed  with- 
out reference  to  that  doctrine  of  estoppel. 
The  question  is,  whether  the  liability  under 
which  it  must  be  admitted  that  this  defen- 
dant lay  to  pay  rent  to  the  mortgagee,  was 
not  an  answer  to  the  action  for  use  and 
occupation  brought  by  the  mortgagor. 

[Patteson,  J. — I  cannot  admit  that 
the  tenant  in  possession  under  such  cir- 
cumstances as  these,  is  liable  to  any  pay- 
ment as  for  rent  to  the  mortgagee.] 

It  is  admitted  that  if  the  defendant  had 
paid  the  amount  in  dispute  to  the  mort- 
gagee this  action  could  not  have  been 
maintained.  Is  it  not,  then,  also  an  answer 
to  the  action  to  say  that  the  plaindfT  has 
put  the  mortgagee  into  a  condition  to  make 
a  valid  legal  claim  for  payment,  and  that 
the  mortgagee  has  actually  claimed. 

[Patteson,  J. — The  mortgagee  could 
not  have  enforced  payment  of  this  sum  as 
for  rent,  though  he  might  perhaps  have 
weoTcred  it  in  an  action  of  ejectment  as 
mesne  profits.] 

The  recovery  might  have  been  enforced 
•t  rent  from  the  defendant,  as  a  person  let 
into  possession  by  a  tenant  at  sufferance, 
the  mortgagor. 

[Patteson,  J. — ^The  mortgagor  is  not 
fw^ant  at  sufferance  to  the  mortgagee.  He 
J»  not  his  tenant  at  all.] 

In  trhatever  form  the  mortgagee  might 
"*^®  recovered  this  payment  from  the 
^^^"^t,  the  new  liability  under  which  the 
defendant  lay  to  him  was  brought  upon 
f^^efendant  by  the  act  of  the  plaintiff. 
1^  ought  to  be  an  answer  to  a  double 
^?»  Upon  him. 

J  t^^Hn  Campbbll,  C.J. — Is  not  such  a 
a  co*^^  rather  a  ground  for  application  to 
j^-  ^^  of  equity  ?  Have  you  any  autho- 
-.1^  ^oy  pleading  such  a  defence  as  a 
P'^»n  bar?] 


A^ 


•^ 


^^I'e  is  no  express  authority. 

^D  Campbell,  C.J. — All  has  been 
llij^ ,  ^Hat  could  be  suggested  in  favour  of 
ju^  ^genious  experiment,  but  as  it  seems  to 
^jljjj^thout  success.  The  plea  really  caHs 
^^^  ^  court  of  law  to  perform  the  duty  of 
^^/'J^*^t  of  equity.  If  it  had  been  shewn 
in  consequence  of  a  claim  by  the 
e,  a  payment  of  the  sum  in  dis- 


pute had  been  made  to  him  by  the  defen- 
dant, I  am  not  prepared  to  say  that  such 
a  payment  might  not  have  been  pleaded 
as  a  defence  in  the  present  action,  on  the 
ground  that  the  defendant  had  been  com- 
pelled to  pay  for  the  plaintiff  what  the 
plaintiff  ought  to  have  paid  for  himself. 
But  it  is  clear  to  me  that  the  mere  facts  of 
notice  of  the  mortgage  having  been  given 
by  the  mortgagee  to  the  tenant  in  posses- 
sion, and  of  a  claim  for  the  rent  in  arrear 
having  been  made,  are  not  sufficient,  with 
the  other  facts  in  this  case,  to  form  an 
answer,  on  behalf  of  the  defendant,  to  the 
claim  for  remuneration  for  use  and  occu- 
pation preferred  against  him  by  the  plain- 
tiff, by  whose  permission  he  had  occupied 
the  land. 

Patteson,  J. — I  cannot  see  how  the 
rent  which  was  due  when  the  notice  was 
given,  could  have  been  recovered  as  rent 
by  the  mortgagee,  from  the  defendant, 
without  its  being  lirst  made  out  that  the 
defendant,  the  tenant  in  possession,  did 
not,  up  to  that  time,  hold  by  permission 
of  the  mortgagor,  but  by  permission  of 
the  mortgagee  ;  and  I  have  never  been 
able  to  understand  how  that  proposition 
could  be  maintained.  It  seems  to  me, 
therefore,  that  there  is  no  ground  on  which 
such  a  defence  as  is  here  suggested,  can  be 
maintained  on  behalf  of  a  tenant  to  a  claim 
for  rent  in  arrear,  by  the  person  who  let 
him  into  possession  of  the  land. 

Coleridge,  J.  concurred. 

Erle,  J. — If  the  plea  had  shewn  that  the 
tenant  had  been  compelled  to  pay  the  sum 
in  dispute  to  the  mortgagee  in  an  action 
for  mesne  profits,  I  should  have  been  in- 
clined to  support  the  defence  ;  but  it  seems 
to  me  that,  consistently  with  this  plea,  the 
defendant  might  enjoy  the  land  without 
payment  of  rent,  either  to  the  mortgagor 
or  the  mortgagee.  The  claim  of  the  mort- 
gagee might  never  be  insisted  on.  The 
plea  amounts  only  to  this  assertion : — It 
is  true  that  I  owe  100/.  to  you,  the  person 
who  let  me  into  possession  of  this  land, 
but  I  will  not  pay  you  because  there  is 
another  person  who  may  also  bring  an 
action  against  me  for  the  same  sum.  It 
does  not  seem  to  me  that  such  an  allega- 
tion is  a  defence  in  a  court  of  law. 

Judgment  for  the  plaintiff. 
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MOUSLEY  V.  LUDLAM.* 


Landlord  and  Tenant — Outgoing  Tenant 
— Custom  of  the  Country — Charging  Land- 
lord with  Expense  of  Drainage  done  without 
his  Knowledge. 

It  is  not  an  unreasonable  custom  that  a 
tenant  who  is  bound  to  use  and  cultivate  his 
farm  according  to  the  rules  of  good  husbandry 
and  the  custom  of  the  country^  should  be 
entitled  on  quitting  the  farm  to  charge  his 
landlord  with  a  certain  portion  of  the  ex- 
pense of  the  necessary  drainage  of  the  farm 
done  without  his  landlord's  consent  or  know- 
ledge. 

This  was  an  action,  brought  in  the 
County  Court  of  Derbyshire,  by  the  plain- 
tiff, an  outgoing  tenant,  against  the  de- 
fendant, his  landlord,  to  recover  50/.  for 
or  in  respect  of  the  plaintiff  having  relin- 
quished and  given  up  to,  and  in  favour  of, 
the  defendant,  and  at  his  request,  a  certain 
farm,  land  and  premises,  with  the  appur- 
tenances, and  the  benefit  and  advantage  of 
work  done,  manure,  soughing  tiles  and 
other  materials  expended  and  bestowed 
by  the  plaintiff  in  and  about  the*  culti- 
vation and  improvements  thereof,  together 
with  stone  posts,  grass,  herbage,  crops, 
chattels  and  effects  then  growing  and  being 
thereon. 

The  plaintiff  had  been  a  yearly  tenant 
to  the  defendant  of  a  farm  in  Derbyshire, 
upon  the  terms  that  the  plaintiff  during 
the  tenancy  should  use  and  cultivate  the 
same  in  a  good  and  tenantable  manner 
according  to  the  rules  of  good  husbandry 
and  the  custom  of  the  country.  The 
tenancy  had  been  determined  by  a  six 
months'  notice  from  the  landlord,  and 
the  plaintiff  pursuant  to  it  had  quitted 
possession  at  Lady-day  1847*  The  plain- 
tiff's claim,  or  the  valuation  of  his  tenant 
right,  included  charges  under  each  of  the 
heads  mentioned  in  the  plaint.  For  the 
draining  which  had  been  done  two  years, 
the  plaintiff  charged  the  landlord  with  five- 
sevenths,  for  that  which  had  been  done 


only  one  year  with  six-sevenths  of  the 
cost.  This  draining  had  been  done  without 
the  knowledge  or  consent  of  the  defendant. 
Evidence  was  given  on  behalf  of  the 
plaintiff,  that  according  to  the  custom  of 
the  country  where  the  farm  was  situate 
an  off-going  tenant,  on  quitting  the  farm, 
is  entided  to  claim  from  the  landlord  com- 
pensation for  crops  and  other  matters 
mentioned  in  the  claim,  pursuant  to  the 
scale  therein  stated,  and  that  the  landlord 
was  liable  to  pay  for  the  draining  and  tiles 
whether  the  drainage  was  done  with  or 
without  the  landlord's  knowledge  and  con- 
sent. The  defendant's  witnesses  stated  that 
there  was  such  a  custom  where  the  drain- 
age was  done  with  the  landlord's  consent, 
but  not  otherwise.  The  case  was  tried  by 
a  jury.  The  Judge  left  it  to  them  to  say 
whether  the  custom  was  as  stated  by  the 
witnesses  for  the  plaintiff  or  by  those  for 
the  defendant.  Th0*^jury  found  for  the 
plaintiff,  with  damages. 

The  defendant  contended,  among  other 
things,  that  the  Judge  ought  to  have 
directed  the  jury  that  the  alleged  custom 
under  which  the  plaintiff  charged  the 
landlord  with  the  expense  of  draining 
could  not  be  supported  in  law. 

Phipson,  for  the  appellant,  the  defendant 
below. — The  direction  of  the  county  court 
Judge  was  wrong.  He  ought  to  have  told 
the  jury  that  the  custom  attempted  to  be 
set  up  by  the  outgoing  tenant,  and  which 
sought  to  charge  the  landlord  for  drainage 
done  without  his  knowledge  or  consent 
was  unreasonable  and  bad.  It  is  impos- 
sible to  say  that  a  landlord  is  to  be  liable 
to  pay  for  any  amount  of  draining  tiles 
that  the  tenant  may  choose  to  put  in. 
Certain  farming  customs  or  usages  are 
imported  into  contracts  between  landlord 
and  tenant — Dalby  v.  Hirst  (1)  ;  but  no 
usage  can  warrant  such  an  unlimited  power 
as  is  here  claimed. 

[Coleridge,  J. — Is  it  not  involved  in 
the  alleged  custom  that  the  tenant  is  to 
farm  according  to  the  rules  of  good  hus- 
bandry ?  Certain  lands  absolutely  require 
drainage  to  make  them  bear.] 

No  such  qualification  was  attempted  to 
be  introduced  into  the  custom  in  the  Court 


*  Coram  Coleridge,  J.  and  Erie,  J. 


(1)  1  B.  &B.224. 
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veyor  of  highways  in  the  parish  of  Tyd 
St.  Mary,  in  discharge  of  all  claims  upon 
the  defendant  in  part  or  respect  of  the 
legal  charges  of  Messrs.  Sturton  &  Key 
against  the  parish  of  Tyd  St.  Mary  afore- 
said, hetween  the  6th  of  April  1849  and 
the  6th  of  April  1850,  or  in  respect  of  any 
balance  appearing  due  from  the  defendant  to 
the  said  W.  Collier  as  such  surveyor  on  the 
passing  of  the  accounts  of  the  said  Richard 
Kilham  as  surveyor  of  the  highways  of  the 
said  parish  for  the  year  ending  the  26th  of 
March  1850,  and  in  consideration  of  the 
withdrawal  of  all  opposition  by  the  said 
Collier  and  by  other  parishioners  of  Tyd 
St.  Mary  to  the  passing  of  the  accounts  of 
the  said  A.  Kilham  as  such  surveyor  of 
highways  as  aforesaid  by  the  Justices  of  the 
Peace  having  jurisdiction  therein,  the  par- 
ticulars of  which  are  hereto  annexed. 

The  particulars  of  the  plaintiff's  demand 
were :— '*  To  amount  offered  by  you  at  a 
vestry  meeting  of  the  parish  at  Tyd  St. 
Mary,  held  on  the  10th  of  April  1850,  to 
be  paid  towards  the  bill  of  Messrs.  Sturton 
&  Key,  provided  that  no  opposition  were 
offered  to  passing  the  accounts  when  pre- 
sented to  the  magistrates  for  their  approval, 
and  which  offer  was  by  such  vestry  ac- 
cepted.    50Z." 

The  facts  stated  in  the  case  were  these  : 
—The  defendant  was  surveyor  of  the  high- 
ways of  the  parish  of  Tyd  St.  Mary,  in  the 
parts  of  Holland,  in  the  county  of  Lincoln, 
for  the  year  ending  the  26th  of  March 
1850.  At  a  vestry  meeting  of  the  parish,  on 
the  24th  of  March  1850,  in  which  the  de- 
fendant's accounts  as  surveyor  were  exa- 
mined, strong  objection  was  made  to  an 
item  of  106/.  17*.  for  law  expenses  paid  to 
Messrs.  Sturton  &  Key,  being  the  extra 
costs  of  certain  appeals  against  orders  for 
stopping  dp  and  diverting  certain  highways 
in  the  parish,  which  appeals  had  been  de- 
fended by  the  defendant  without  the  sanction 
of  a  meeting  of  the  parishioners  iirst  obtained. 
At  that  meeting  the  accounts  were  not 
passed  and  allowed  in  the  usual  way,  but 
the  meeting  was  adjourned  to  the  10th  of 
April,  and  opposition  to  the  passing  of  the 
accounts  before  the  Justices  was  threatened. 
At  the  vestry  meeting  held  on  the  1 0th  of 
April,  at  which  the  plaintiff  was  present, 
the  defendant,  by  his  attorney,  offered  to 


the  meeting  to  pay  50/.  himself  towards 
Messrs.  Sturton •&  Key's  bill  if  the  oppo- 
sition made  to  the  passing  of  his  accounts 
before  the  Justices  were  withdrawn.  It 
was  resolved  by  a  majority  of  six  votes, 
the  number  being  ten  to  four,  that  Mr. 
Kilham 's  offer  be  accepted.  A  minute  to 
that  effect  was  entered  in  the  minute-book, 
and  signed  by  the  plaintiff  and  almost  all 
the  parishioners  present  at  the  meeting. 
At  the  same  meeting  at  the  foot  of  the 
defendant's  account,  as  surveyor,  after  the 
balance  against  him  of  92/.  10«.  2(/.,  the 
words  were  added  by  the  defendant's 
attorney  in  the  defendant's  presence — "  To 
be  contributed  by  Mr.  Kilham,  pursuant 
to  his  proposal,  50/.  Actual  balance  in- 
cluding rates  in  arrear,  142/.  lOs.  2d»'* 
Then  followed  an  entry  signed  by  the 
plaintiff  and  all  the  parishioners  who  had 
signed  the  minute — **The  foregoing  ac- 
counts approved  by  us  in  vestry  assembled 
provided  the  sum  agreed  to  be  contributed 
by  Mr.  Kilham  be  paid  by  him  to  his  suc- 
cessor in  office  at  the  time  of  his  passing 
his  accounts  before  the  magistrates." 
The  plaintiff  had  been  appointed  succes- 
sor to  the  defendant,  as  surveyor  of  the 
highways,  at  a  vestry  meeting  held  on  the 
25th  of  March  previous.  No  opposition 
was  offered  before  the  magistrates,  who 
accordingly  passed  the  accounts.  The 
defendant  did  not  pay  the  50/.  at  the  pass- 
ing of  the  accounts ;  the  plaintiff  de- 
manded it  afterwards,  but  the  defendant 
refused  to  pay  it,  and  this  action  was 
thereupon  brought  in  the  county  court. 

On  the  hearing  the  defendant's  attorney 
made  various  objections,  some  of  which 
were  relied  upon  in  the  argument  on  appeal, 
but  the  county  court  Judge  decided  that  in 
point  of  law  the  plaintiff  was  entitled  to 
recover  the  50/.  and  gave  judgment  accord- 
ingly. A  report  of  his  judgment  was  set 
forth  in  the  case. 

O'Malley,  for  the  appellant  —  The 
plaintiff  below  as  new  surveyor  of  the 
highways  had  no  right  to  maintain  this 
action  against  the  defendant  his  predeces- 
sor in  office.  The  action,  if  maintainable 
at  all,  ought  to  have  been  brought  by  all 
the  members  of  the  vestry  who  were  pre- 
sent and  parties  to  the  arrangement  with 
the  defendant  for  the  payment  of  the  50/. 
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There  'was  no  contract  between  the  defen- 
dant and  the  plaintiff  alone.  If  the  plain- 
tiff, as  the  new  surveyor  of  the  highways, 
claims  the  50/.  as  part  of  the  balance  of 
the  public  money  due  from  the  defendant 
as  his  predecessor  in  office,  it  is  submitted 
that  no  action  will  lie  on  such  an  account, 
but  that  the  former  must  proceed  by  the 
summary  method  pointed  out  by  the 
statute  5  &  6  Will.  4.  c.  30.  s.  103.  for 
enforcing  payment. 

[^CoLERiDOE,  J.  referred  to  Underhill  v. 
EUicambe  (1).] 

That  case  is  not  distinguishable  from 
the  present.  There  debt  for  corporation 
money  for  highway  rates  was  held  not  to 
lie,  inasmuch  as  the  claim  was  given  by 
statute,  and  the  same  statute  provided  a 
particular  remedy. — (He  was  then  stopped 
^y  the  Court.) 

^'    Brown^    for  the  respondent. — The 

^^aigain  was  that  the  vestrymen  would  not 

oppose  the  defendant's  accounts,  and  that 

^e  defendant  should  pay  the  plaintiff  the 

50/.      j|jg  intention  was  to  put  the  plain- 

™^  and  the  defendant  in  the  same  situation 

*■  if*  the  50/.  agreed  to  be  paid  were  part 

^*    tlxe  balance  due  from  the  latter.     The 

^®«trynien  never  intended   to  enter  into 

^y    personal  contract.     The  intention  of 

^®  parties  is  the  governing  consideration 

'^'^fxnchester  v.  Fretver  (2),    Wallace  v. 

'^«fcatt(3).     It  was  a  question  of  fact  for 

^^^   Judge  whether  the  contract  was  with 

the  plaintiff  alone  or  with  all  the  vestry- 

^ei\.      This   Court  will   not  review   his 

^ctrision  on  the  question  of  fact. 

C  Coleridge,  J. — What  evidence  is  there 
^^  aj:iy  contract  with  the  plaintiff  alone  ?] 

It.  arises  from  the  documents  and  the 

position  of  the  two  surveyors.     The  sur- 

"^eyoT  is  a  sort  of  trustee  for  the  parish. 

.  *^   agreement    depends    partly   upon 

^^tten  documents  and  partly  on  extrinsic 

circumstances,  what  that  contract  is,  is  a 

qiiestion  of  fact  for  the  jury,  and  not  of 

w  for  the  Judge — Moore  v.  Garwood  (4). 

LCoiERiDGE,  J. — The  Judge  never  says 

(1)  M'Cle.&Y.450. 
iJ^li.   *^»ch.  Rep.  681;  ».  c.  19  Law  J.   Rep. 


that  there  was  a  contract  with  the  plaintiff 
alone.  He  says  that  there  was  a  promise 
to  pay  him,  but  the  consideration  for  that 
promise  moves  not  from  the  plaintiff,  but 
from  the  vestry.] 

It  has  been  held  that  the  party  for  whose 
benefit  the  promise  is  may  bring  the  action. 

[Coleridge,  J. — If  the  plaintiff  be  as  to 
this  matter  a  public  officer,  as  surveyor  of 
the  highways,  he  falls  within  the  provisions 
of  the  statute,  and  ought  to  pursue  a  dif- 
ferent course.] 

There  is  no  objection  in  point  of  law  to 
the  old  surveyor  making  a  contract  with 
the  new  surveyor  to  pay  him  a  sum  of 
money  :  on  this  contract  the  new  surveyor 
might  sue.  This  is  not  an  action  for  a 
penalty,  therefore  Stevens  v.  Jeacocke  (5) 
is  not  applicable. 

[Coleridge,  J. — This  certainly  was  not 
a  legal  agreement.  It  is  a  fallacy  to  say 
that  the  rate-payers  did  forego  their  right 
of  objecting  to  the  account.  It  was  the 
vestry,  not  the  rate-payers,  that  agreed  to 
forego  it,] 

It  is  submitted  that  there  is  nothing 
contrary  to  public  policy  in  the  arrange- 
ment. 

Coleridge,  J. — I  quite  agree  that  if 
there  be  any  evidence  in  this  case,  as  the 
Judge  filled  the  situation  of  jury,  it  would 
have  been  for  him  to  determine  what 
weight  was  due  to  it.  Independently  of 
his  own  summing  up,  and  looking  simply  at 
the  facts,  I  can  see  no  evidence  whatever 
of  any  contract  made  or  intended  to  be 
made  between  the  plaintiff  and  the  defen- 
dant. The  real  contracting  parties  were 
the  defendant  on  the  one  hand  and  the 
vestry  on  the  other.  The  intention  of  the 
vestrymen  was,  that  they  should  see  the 
money  first  paid,  and  if  it  were  not,  that 
they  shoxild  object  to  the  accounts.  They 
made  no  distinction  between  themselves 
and  the  plaintiff  as  an  individual.  The 
Judge  did  not  look  at  the  case  in  the  view 
suggested  by  the  counsel  for  the  re- 
spondent ;  but  he  seems  to  have  thought 
that  an  action  might  well  be  -brought 
upon  the  promise  made  by  the  defen- 
dant  to  the  vestry,  that,  he  would   pay 

(5)  11  aB.  Rep.  731  ;  s.  c.  17Law  J.R€p.(N.8.) 
Q.B. 163. 
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his  successor  in  office.  As,  therefore,  there 
was  no  evidence  of  a  contract  between  the 
defendant  and  the  plaintiff  alone,  the  action 
brought  by  the  latter  alone  cannot  be 
maintained. 

Erle,  J. — None  of  the  legal  requisites 
of  a  contract  appear  in  this  case.  A  con- 
tract consists  of  a  consideration  moving 
from  the  party  seeking  to  enforce  it,  and 
a  promise  from  the  other  party  founded 
on  that  consideration.  Now,  tliere  is  no 
consideration  from  the  plaintiff  in  this  case. 
What  induced  the  defendant  to  make  the 
promise  to  pay  the  plaintiff  did  not  move 
from  the  plaintiff,  but  from  the  vestry.  It 
was  also  urged  that  the  action  might  be 
supported  on  the  ground  that  the  in-coming 
surveyor  can  maintain  an  action  against 
the  out-going  surveyor  for  the  balance  due; 
but  the  answer  is,  that  the  remedy  is  not 
by  action,  but  by  summary  application 
under  the  statute. 

Judgment  reversed. 


Bail  Coukt."^ 

1851  >      ^^^^^^  ^^^  ANOTHER  V. 

Nov.  20.    )  ALLHUSEN. 

Evidence  —  Inspection  of  Documents  — 
Discovery  of  Documents, 

The  statute  14  <5-  15  Fid.  e.  99.  s.  6\ 
does  not  enable  a  party  to  an  action  to  call 
upon  his  opponent  to  answer  by  affidavit, 
whether  he  has  any  documents  in  his  posses- 
sion relating  to  the  matters  in  question  in  the 
action,  and,  if  any,  to  specify  what  they  are; 
but  it  entitles  him  to  have  an  inspection  of 
all  documents  in  the  possession  of  the  other 
party,  material  and  relevant  to  the  proof  of 
the  case  on  which  the  applicant  relies. 

In  this  case,  which  was  an  action  for  the 
price  of  thirty-four  casks  of  tallow,  an 
application  was  made,  on  the  part  of  the 
defendant,  under  the  stat.  14  &  15  Vict, 
c.  99.  s.  6,  for  a  rule  nisi  calling  upon  the 
plaintiffs  to  shew  cause  why  the  defendant 
should  not  be  at  liberty  by  himself,  his 
attorney  or  agent,  to  inspect  the  books 
kept  by  the  plaintiffs,  and  now  in  their 
possession  or  power,  containing  any  entry, 
memorandum   or  minute   relating  to   the 


matters  in  question  in  the  cause,  or  con- 
taining any  memorandum,  entry  or  state- 
ment of  account  between  the  plaintiff  and 
Messrs.  Bendixen  &  Co.,  or  between  the 
plaintiffs  and  the  defendants  relating  to 
the  matters  in  question  in  the  cause,  and 
in  particular  all  invoices,  bought  and  sold 
notes,  letters  and  other  documents  in  the 
possession  or  power  of  the  plaintiffs  re- 
lating to  the  purchase  by  them  of  the  thirty- 
four  casks  of  tallow ;  and  that  the  defen- 
dant should  be  permitted  by  himself,  his 
attorney  or  agent  to  take  extracts  from 
and  copies  of  all  or  any  of  the  books  or 
documents  so  far  as  related  to  the  matters 
in  question  in  the  cause ;  and  that  the 
plaintiffs  should  be  required  to  state  upon 
their  oaths,  whether  or  not  the  allegations 
contained  in  the  affidavits  used  by  the 
defendant  in  support  of  the  application  are 
true,  and  whether  or  not  the  plaintiffs 
have  in  their  possession  or  power  any,  and 
if  any  what  books,  memoranda,  notes, 
invoices,  letters  or  documents  relating  to 
the  matters  in  question  ;  and  that  the 
plaintiffs  should  shew  cause  why  they 
should  not  be  ordered  to  produce  the 
same. 

The  plaintiffs  were  tallow-brokers  and 
commission -agents  in  London.  The  defen- 
dant was  a  soap-manufacturer  at  Gates- 
head, in  the  county  of  Durham,  and  had 
employed  various  brokers,  and  among 
others  the  plaintiffs  on  some  occasions,  to 
purchase  tallow  for  him.  The  defendant 
also  employed  a  Mr.  Bendixen,  who  was 
a  general  merchant  and  commission-agent 
in  London,  to  buy  tallow  for  him  ;  but  he 
stated  in  his  affidavit  that  he  never  autho- 
rized Bendixen  to  employ  any  agent  or 
broker  to  make  purchases  on  his  behalf, 
and  particularly  that  he  never  authorized 
him  to  employ  the  plaintiffs  as  agents ;  and 
that  he  had  always  paid  and  settled  with 
Bendixen  for  any  goods  purchased  by  Ben- 
dixen for  him. 

The  action  was  assumpsit  for  money 
paid,  money  lent,  goods  sold  and  delivered, 
goods  bargained  and  sold,  work  and  labour, 
and  on  an  account  stated. 

Pleas — Never  indebted  and  payment :  on 
which  issues  were  joined. 

The  plaintiffs*  particulars  stated  that  the 
action  was  brought  to  recover  517/.    for 
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cash  paid,  lot  money  and  brokerage,  in 
respect  of  thirty-four  casks  of  tallow 
purchased  by  the  plaintiffs  at  public  sale  in 
May  last ;  and  that  they  also  claimed  the 
same  sum  in  respect  of  the  same  goods  as 
goods  sold  and  delivered. 

Xhe  defendant's  affidavit  further  stated 
that    be  believed   that  Bendixen,   as  his 
agenty  had  purchased  the  thirty-four  casks 
of   tallow  from   the   owners   through   the 
medium  of  the  plaintiffs  as  agents  or  brokers 
for  Bendixen,  and  that  they  were  not  the 
owners  of  the  tallow,  and  acted  in  the  pur- 
chase as  brokers  only,  and  that  they  had 
delivered  to  Bendixen  a  note  in  writing  of 
the  purchase,  stating  it  to  be  on  account 
of  Bendixen  ;  that,  according  to  the  usage 
of  the  tallow  trade,  neither  the  owners  of  ^ 
the  tallow  nor  their  brokers  could  look  to 
a^y  one  but  Bendixen  for  the  price ;  that 
^,  the  defendant,  had  paid  Bendixen  for 
aD  tallow,  including  the  price  of  the  thirty- 
four  casks,  purchased  by  him  for  the  defcn- 
<^t.      He  added,  that  he  believed  it  was 
"i^terial  and  necessary  for  his  defence  that 
^   inspection  prayed  for  by  the  motion 
«houl^  be  granted. 

^amsiyj  in  support  of  the  application 
(Nov.    18). — This  application   is  in   the 
nstiax^  of  a  bill  of  discovery.     It  is  sub- 
mitted that  the  statute  14  &  15  Vict.  c.  99. 
8.  6.    gives  the  Court  power  to  make  this 
order-.     The  statute  clearly  contemplates 
that     tiiis  Court  will  be  able  to  compel  a 
disco-very  in  all  cases  in  which  the  Court 
of  Olianoery  would  grant  it.     If  that  be 
not    t.lic  effect  of  the  statute,  if  it  only 
ensblcs  the  Court  to  grant  inspection,  and 
the    privilege  of  taking   copies  of   docu- 
ments, the  statute  is  nearly  nugatory,  for 
this    Court  had  already  such  power  with 
regard  to  documents  in  which  the  parties 
were  jointly  interested.      The   defendant 
is  ^Qahle  to  swear  what  book  or  docu- 
"*****  will  shew  the  nature  of  the  transac- 
tion. 

tERLE,  J. — ^Yoiir  application,  in  fact, 
^**  upon  the  plaintiffs  to  answer  the 
'****J«rs  of  the  affidavite.] 

Ye«.  The  plaintiffs  should  first  stete 
whether  they  have  any  such  documents, 
»"d  specify  them,  and  then  state  any  ob- 
i^^ns  that  they  may  have  to  their  pro- 


Cur,  adv.  vulL 


Erle,  J.  now  said — The  Court  is 
of  opinion  that  part  only  of  your  appli- 
cation ought  to  be  granted.  The  power 
conferred  by  the  recent  statute  does 
not  extend  to  the  calling  upon  the 
other  party  to  make  answer  to  the 
matters  charged  against  him  in  your 
affidavits,  but  it  entitles  an  applicant  to 
a  rule  nisi  for  the  inspection  of  all  docu- 
ments which  he  judges  will  be  material  and 
relevant  towards  the  proof  of  the  case  on 
which  he  relies,  and  respecting  which  his 
affidavits  raise  the  presumption  that  they 
are  in  the  possession  of  his  adversary.  The 
defendant,  therefore,  is  entitled  to  a  rule 
calling  upon  the  plaintiffs  to  shew  cause 
why  the  defendant  should  not  be  at  liberty 
by  himself  or  his  attorney  to  inspect  and 
take  copies  of  all  documents  and  books  in 
the  plaintiff's  possession,  so  far  as  the  same 
relate  to  this  action.  The  statute  by  no 
means  authorizes  you  to  inspect  generally 
the  mercantile  books  of  your  opponent. 

Rule  refused  in  part. 
Rule  nisi  as  to  the  rest  {I). 

[See  Galsworthy  v.  Norman,  the  next  case.] 


(1)  The  followiug  was  the  form  of  the  mle  iiifj, 
which  was  ultimately  made  absolute  in  its  terms : — 

Upon  reading  the  affidavit  of  W.  Grossman, 
another  affidavit  of  the  said  W.  Grossman,  and  the 
affidavit  of  the  defendant,  it  is  ordered  that  the 
plaintiffs,  upon  notice  of  this  rule  to  be  given  to 
their  attorney,  shall,  upon  Friday,  the  25th  day  of 
November  instant,  shew  cause  why  they  should  not 
produce  to  the  defendant,  his  attorney  or  agent,  all 
books,  memoranda,  notes,  invoices,  letters  or  docu- 
ments in  their  possession  or  power,  containing  any 
entry  or  statement  of  account  between  the  said 
plaintiffs  and  Messrs.  G.  Bendixen  &  Go.  in  the 
affidavit  of  the  defendant  mentioned,  or  between 
the  plaintiffit  and  the  said  defendant  relating  to  the 
matters  in  question  in  this  cause,  and  in  particular 
all  bought  and  sold  notes,  purchase  note«,  letters, 
invoices  and  other  documents  in  the  possession  or 
power  of  the  plaintiffs  relating  to  the  purchase  by 
them  of  the  thirty- four  casks  of  Ullow  in  the  said 
affidavits  mentioned  or  referred  to.  And  why  the 
said  defendant  should  not  be  at  liberty  by  himself, 
his  attorney  or  agent,  to  inspect  all  or  any  of  the 
said  books  and  documents,  and  take  extracts  from 
or  copies  of  all  or  any  of  the  said  books  or  docu- 
ments, so  far  as  the  same  relate  to  the  matters  in 
question  in  this  cause ;  and  why  the  said  plaintilb 
should  not  produce  all  or  any  of  the  said  books  and 
documents  upon  the  trial  of  this  cause,  and  in  the 
mean  time  proceedings  be  stayed. 
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1851.        >     GALSWORTHY  V,  NORMAN, 

Nov.  25.  3 

Evidence — Inspection  of  Documents  — 
Statute — Bill  of  Discovery, 

The  statute  14  <^  15  Vict.  c.  99.  *.  6. 
does  not  enable  a  party  to  an  action  to  search 
generally  his  opponents  books  and  papers 
with  a  view  of  detecting  a  flaw  in  his  oppo^ 
nenfs  case^  but  entitles  him  to  inspect  those 
documents,  and  those  only,  in  his  opponents 
possession  which  are  relevant  to  the  case  on 
which  the  applicant  relies.  The  applicant 
cannot,  by  alleging  that  his  opponent  is  in 
possession  of  documents  material  to  the  issues 
to  be  maintained  by  the  former,  compel 
the  latter  to  make  affidavits  in  answer,  to 
discover  whether  he  has  any  such  documents 
in  his  possession,  and  to  specify  what  they 
are. 

This  was  a  motion,  on  the  part  of  the 
defendant,  for  a  rule  calling  upon  the  plain- 
tiff to  shew  cause  why  he  should  not  pro- 
duce to  the  defendant  and  his  attorney, 
and  allow  either  of  them  to  take  copies  of, 
or  extracts  from,  all  papers,  hooks,  docu- 
ments, and  writings  in  the  possession  or 
under  the  controul  of  the  plaintiff,  relating 
to,  or  containing  any  entry  relating  to  an 
action  of  Bugg  v.  Scott,  or  relating  to  the 
defence  of  the  defendant  in  this  action, 
and  also  the  writ,  hriefe,  and  other  pro- 
ceedings in  the  said  action  of  Bugg  v. 
Scott,  and  all  copies  of  the  letters  written 
hy  the  plaintiff  in  this  action  to  the  plain- 
tiffin  the  said  action  of  Bugg  v.  Scott,  and 
to  the  defendant  in  this  action ;  and  that 
in  the  mean  time  proceedings  he  stayed. 

The  present  action  was  brought  by  Gals- 
worthy, the  plaintiff,  who  was  an  attorney, 
for  work  and  labour  as  an  attorney,  to 
recover  his  costs  of  a  certain  action  of 
Bugg  V.  Scott,  which  he  had  brought  and 
conducted  as  attorney  for  the  then  plain- 
tiff, on  the  retainer,  as  he  alleged,  of  the 
present  defendant  Norman. 

The  present  defendant  pleaded  the  gene- 
ral issue. 

The  affidavit  of  the  present  defendant's 
attorney  shewed  that  the  writ,  the  briefs, 
and  other  proceedings  in  the  action  of 
Bugg  V.  Scott  were  in  the  possession  of  the 
plaintiff,  and  that  the  plaintiff  had  copies 


of  letters  written  by  him  to  Bugg,  and  also 
certain  journals,  day-books,  ledgers,  and 
other  books,  containing  entries  relating  to 
the  action  of  Bugg  v.  Scott ;  that  the  de* 
ponent  believed  Uiat  there  was  a  good 
defence  to  the  action  on  the  merits,  but 
that  the  defendant  could  not  make  out  his 
defence  without  inspection  and  copies  of 
the  papers  and  books,  or  extracts  there- 
from. There  had  been  a  previous  appli- 
cation for  a  more  extended  order  before 
the  same  Judge  at  chambers. 

T.  Jones  was  heard  in  support  of  the 
motion  (Nov.  18). 

[Erle,  J. — The  order  which  I  was  pre- 
pared to  grant  at  chambers  (but  which  did 
not  satisfy  the  defendant)  went  nearly  as 
far  as  your  present  application.  You  must 
raise  a  presumption  that  the  papers  wished 
to  be  produced  are  relevant  to  the  defence 
set  up  by  the  applicant.  The  defendant 
at  chambers  wanted  to  go  beyond  this,  and 
asked  for  an  order  granting  power  for 
an  indefinite  search  among  the  plaintiff's 
papers.  I  do  not  think  that  an  attorney 
should  be  compelled  to  allow  a  hostile 
party  to  inspect  every  entry  in  his  journal, 
but  that  the  attorney  should  be  at  liberty 
to  say  that  this  is  the  only  entry  relating 
to  the  matter,  and  that  that  should  be 
inspected.] 

Rule  nisi. 

Power  now  shewed  cause. — If  the  rule 
were  made  absolute  in  its  terms,  the  defen- 
dant might  go  to  the  plaintiff's  office  and 
look  through  all  his  books  with  a  view  of 
finding  out  a  flaw  in  the  plaintiff's  case. 

T.  Jones,  in  support  of  the  rule. — The 
rule  should  be  to  compel  the  plaintiff  to 
produce  all  papers  relative  to  the  defen* 
dant's  defence. 

Erle,  J. — The  defendant  is  not  entitled 
to  search  the  plaintiff's  papers,  with  a  view 
of  finding  out  some  invalidity  in  the  case 
put  forward  by  the  plaintiff.  But  the  act 
of  parliament  authorizes  him  to  search  for 
any  papers  that  may  support  the  case  on 
which  the  defendant  relies.  The  affidavits 
shew  that  the  point  at  issue  is,  whether 
the  plaintiff  conducted  the  suit  of  Bugg  v. 
Scott,  on  the  retainer  of  Bugg,  or  of  Nor- 
man, the  present  defendant.  The  rule, 
therefore,  shoixld  be  absolute  to  call  upon 
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the  plaintiff  to  produce  all  papers  and 
dociunents  in  his  possession  or  under  his 
controul,  relative  to  the  question  whether 
the  cause  of  Bugg  v.  ScoU  was  conducted  on 
the  retainer  and  credit  of  Bugg,  as  af&rmed 
hy  the  defendant     It  has  heen  contended, 
hy  Afr.  Manisty,  in  a  previous  application 
(1)  under  this  act  of  parliament,  that  the 
affidavit  of  the   applicant  should    allege 
affirmatively  that  there  are  papers  in  his 
opponent's  possession  rdative  to  the  ques- 
tion   in  issue;   and  that  the  other  side 
•hoxild  thereupon  he  called  upon  to  swear 
whetlier  there  are  such  papers,  and  whether 
tbey  are  or  are  not  in  his  possession,  and 
to  specify  what  they  are.    I  have  consulted 
ny  learned  Brothers  on  this  matter,  and 
we  aie  of  opinion  that  the  statute  does  not 
entitle  us  to  take  the  course  suggested, 
whicli  would  he  in  effect  to   permit  the 
applicant  to  file  a  hill  of  discovery. 

Rule  absolute  (2). 


} 


1851.      I   THE  QUEEN  V,  THE  MAYOR   OF 
Nov.  25.   j  HARTLEPOOL. 


Mtnticipal  Corporation — Burgess  List, 
Claim  to  be  inserted  on — Signature  hy  Initials 
of  Christian  Name — Mandamus, 

^  person  whose  name  had  been  omitted 
if  mistake  from  the  list  of  burgesses  of 
fl  horough  sent  in  a  claim  to  he  inserted  on 
the  burgess  list.  He  signed  the  claim  with 
the  initials  of  his  Christian  names  and  with 
**»  *^rname  in  full.  He  did  not  attend 
^<^«  the  mayor  and  assessors  to  support 
hi*  cfciw,  InU  the  overseer  who  had  omitted 
^name  by  an  oversight  stated  that  the  claim 
"[•'yood,  and  shewed  to  the  court  of  rem- 
*^  the  poor-rate  book  containing  the  names 
^f  ^claimant.  There  wits  no  other  per- 
'^^f  the  same  name  in  the  borough,  and  the 

1^)  B«yner  v.  Allhusen,  ante,  p.  68. 

(J)  The  role  as  drawn  up  was,  **  that  the  plaintiff 
PJ^'ice  to  the  defendant  and  his  attorney,  or  either 
•"  wem,  and  allow  them  or  either  of  them  to  take 


y^  ^1  OT  extracts  from,  all  papers,  hooks,  docn- 
**••»  tod  writings  in  the  possession  or  under 
^ctatiwil  of  the  plaintiff  relating  to  or  containing 
2^^  relating  to  the  question  whether  the 
J?2  of  Bagg  ©.  Scott  was  conducted  on  the  re- 
"■■•■nd  credit  of  the  said  Bugg,  and  that  in  the 
■•■  ftiie  proceedings  be  stayed." 


court  of  revision  were  well  acquainted  with 
the  person  and  handwriting  of  the  claimant. 
They,  however,  rejected  the  claim,  on  the 
ground  that  the  signature  by  initials  of  the 
Christian  names  was  insufficient. 

The  Court  held,  that  the  mayor  and 
assessors  had  sufficient  information  as  to 
the  meaning  of  the  initials  to  have  war-' 
ranted  them  in  inserting  the  name  of  the 
claimant  on  the  burgess  list,  and  granted  a 
mandamus  to  the  mayor  commanding  him  to 
insert  the  name  on  the  burgess  roll. 

This  was  an  application  for  a  mandamus 
to  the  mayor  of  Hartlepool,  to  command 
him  to  insert  the  name  of  Anthony  Wilson 
Dobing  on  the  burgess  roll  of  that  borough, 
pursuant  to  the  statute  7  Will.  4.  &  1  Vict, 
c.  78.  s.  24. 

The  affidavits  in  support  of  the  motion 
shewed  that  Mr.  Dobing  was  a  person 
qualified  to  be  on  the  burgess  roll,  but  that 
the  overseer  had  omitted  his  name  from  the 
burgess  list  by  mistake.  He  accordingly 
sent  in  a  claim  to  be  put  on  the  burgess 
list,  but  instead  of  signing  it  with  his  Chris- 
tian and  surname  in  full,  he  signed  it  in 
his  usual  way  A.  W.  Dobing.  The  town 
clerk  and  assessors  were  well  acqusdnted 
with  his  person  and  handwriting.  He  did 
not  attend  at  the  revision  of  the  burgess 
lists  before  the  mayor  and  assessors,  but 
the  overseer  on  that  occasion  stated,  in 
answer  to  a  question  put  by  the  Court, 
that  the  omission  of  Mr.  Dobing's  name 
was  by  mistake,  and  that  his  claim  was  a 
good  one,  and  produced  to  the  Court  the 
poor-rate  book,  and  pointed  out  to  them 
Mr.  Dobing*s  name  which  appeared  thereon. 
The  overseer  in  his  affidavit  deposed  fur- 
ther, "  that  the  name  of  the  said  Anthony 
Wilson  Dobing  has  been  differently  and 
incorrectly  entered  in  the  poor-rate  book 
of  the  said'borough ;  that  in  the  year  1848 
it  was  entered  Anthony  Dobing,  and  in  the 
year  1849  it  was  entered  Anthony  W. 
Dobing,  but  this  deponent  saith  that  the 
Court  knew  perfectly  well  who  the  said 
claimant  was,  there  being  no  other  person 
of  the  same  name  in  Hartlepool  aforesaid, 
and  that  the  said  claimant  is  better  known 
in  Hartlepool  as  aforesaid  as  A.W.  Dobing, 
than  by  any  other  name."  The  mayor 
and  assessors  considered  the  claim  informal, 
as  it  was  not  signed  in  full,  and  conse- 
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quently  they  did  not  insert  his  name  on 
the  burgess  list 

Cieasby  shewed  cause. — The  mayor  and 
assessors  were  right  in  rejecting  Mr.  Do- 
bing's  claim.  The  signature  by  initials 
was  insufficient  in  law.  No  proof  was 
given  before  the  mayor  what  were  the 
Christian  names  of  Mr.  Dobing.  The 
claimant  has  to  satisfy  the  Court  that  he 
is  entitled  to  be  put  on  the  roll. 

[Erle,  J. — Has  not  the  mayor  a  sort  of 
discretionary  power  to  take  information  as 
to  the  parties  entitled  to  vote  ?] 

Mr.  Dobing  did  not  attend  to  explain 
the  initials.  The  mayor  could  not  properly 
insert  a  name  with  initials  on  the  burgess 
roU. 

[Coleridge,  J. — The  affidavits  shew 
that  what  the  initials  meant  was  fully 
pointed  out  to  the  mayor  at  the  time.] 

Whether  the  description  given  by  the 
signature  sufficiently  identified  the  party 
is  not  the  question,  but  whether  it  was 
such  as  to  indicate  his  Christian  and  sur- 
names. A  man  may  be  best  known  by  a 
nickname,  but  it  would  not  be  proper  to 
insert  his  name  on  the  roll  if  he  sent  in  a 
claim  signed  by  his  nickname. 

[Erle,  J.-— Supposing  that  the  mayor 
was  correct  in  not  inserting  on  the  burgess 
list  a  name  by  initials  only,  and  so  in 
leaving  out  the  claimant's  name,  is  not  this 
a  case  in  which  Mr.  Dobing  is  entitled  to 
come  to  this  Court  for  a  mandamus,  as  he 
now  shews  clearly  that  A.W.  Dobing  means 
Anthony  Wilson  Dobing  ?] 

If  it  was  not  the  duty  of  the  mayor  to 
have  inserted  the  claimant's  name  on  the 
list  at  the  time  of  the  revision,  this  Court 
will  not  grant  a  mandamus.  The  signature 
by  initials  is  not  a  misnomer  or  an  inaccu- 
rate description  which  the  mayor  might 
have  amended  under  the  statute.  He  re- 
ferred to  The  Queen  v.  the  Mayor,  ^c.  of 
Kidderminster  (1). 

Cole^  in  support  of  the  rule,  w&i  not 
called  upon. 

Erle,  J. — The  intention  of  the  legisla- 
ture was  that  the  party  who  in  substance 
and  in  truth  had  the  qualification  to  vote 
should  be  enabled  to  exercise  his  right. 
It  is  clear  that  the  signature  A.  W.  Dobing 


was  well  understood  in  Hartlepool  to  mean 
Anthony  Wilson  Dobing  and  nobody  else. 
There  was,  in  my  judgment  sufficient  in- 
formation before  the  mayor  that  A.  W. 
Dobing  stood  for  Anthony  Wilson  Dobing 
fully  to  justify  him  in  putting  Mr.  Dobing*8 
name  on  the  burgess  Ust.  I  am  of  opinion 
that  the  title  of  the  claimant  is  made  out, 
and  that  he  is  entitled  to  the  mandamus. 

Co^.— -It  is  prayed  that  the  mandamus 
be  absolute  in  the  first  instance. 

Erle,  J.— The  form  of  the  mandamus 
is  absolute  to  put  the  claimant's  name  on 
the  list.  It  need  not  have  the  clause  "  or 
to  shew  cause  to  the  contrary." 

Rule  i^sohUe. 


1 85 1         r^HE  QUEEN  P.  THE  INHABITANTS 
N         20      i    OP  ST.  GILES  WITHOUT,  CRIPPLE- 
^^'        '    (^  GATE. 

Poor — Removal — Child  of  Irish  Parents 
having  Birth  Settlement-^  ^  9  Vict.  c.  117. 
«.  2. 

The  pauper  was  removed  by  an  order 
from  B.  to  the  place  of  her  birth  settlement 
in  England,  She  was  the  daughter  of  Irish 
parents,  neither  of  whom  had  ever  gained 
any  settlement  in  England,  Her  father  had 
lived  for  thirty -four  years  in  the  parish  of 
A,  and  the  pauper  had  resided  with  him  as 
a  member  of  his  family  until  about  four  years 
before  the  order,  when  she  left  his  house  with^ 
out  his  consent  and  went  to  live  in  parish  B. 
with  a  man,  by  whom  she  had  some  children, 
as  his  wife,  and  she  continued  to  reside  there 
with  him  until  his  death,  when  she  was  r«- 
lieved  by  that  parish,  being  at  the  time  of 
her  removal  under  twenty-one  years  of  age. 

Held,  that  she  was  properly  removed  to 
the  place  of  her  birth  settlement,  her  father 
not  being,  under  the  circumstances,  remov- 
able with  his  family  to  Ireland,  under  8  4*  9 
Vict,  c.  117.  s.  2. 


[For  the  report  of  the  above  case, 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  26.] 


see 


(1)  20  Law  J,  Rep.  (n.s.)  aB.  281. 
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N^O^.  25, 

S^^dal  Jury — Neglect  of  Defendant  to 
isn£^  Process^Trial  by  a  Common  Jury — 
Mis^trial — 6  Geo.  4.  c.  50.  *.  30. 

f¥^here  a  defendant  had  obtained  a  rule 
for  a  special  jury  and  the  special  jury  had 
been  reduced  and  struck  by  the  parties^  but 
the  defendant  took  no  steps  to  issue  spe- 
cial  jury  process  or  to  summon  the  jurors^ 
and  the  cause  was  tried  by  a  common  jury, 
the  Court,  in  deference  to  the  opinion  ex- 
pressed  in  Haldane  v.  Beauclerk  (1),  set 
aside  the  trial  for  irregularity, 

A  rule  had  been  obtained  in  this  case, 

calling^  upon  the  plaintiff  to  shew  cause 

why  the  trial  which  had  taken  place  should 

not  be  set  aside  for  irregularity,  with  costs. 

The    following    were    the    facts    upon 

which    the  rule   was   founded: — On  the 

27th    of  October   a   rule   for    a    special 

jury   ^was  obtained  by  the  defendant  and 

served  upon  the  plaintiff's  attorney.     On 

the  following  day  the  cause  was  marked 

by  the  defendant  as  a  special  jury  cause, 

and  on  the  80th  of  October,  both  parties 

attended  to  nominate  the  jury,  and  on  the 

3l8t  of  October  the  special  jury  was  re- 

™*d  and  struck  by  both  parties.     On 

r?  ^«^  of  November,   the  plaintiff  ob- 

^^  an  order  at  chambers  that  the  cause 

rj^«*  be  tried  at  the  Second  Sittings  in 

^'^^y  a  conmion  jury,  "the  defendant 

fUfT^  *^  liberty  to  get  a  special  jury  to 

fy^^  if  ^^  ^^  ,.  rj^g  plaintiff  according- 

Pnx^!!?^  common  instead  of  special  jury 

tosu^*   and  the  defendant  took  no  steps 

i^jj  T*|J>*ion  the  special  jurors,  and  the  cause 

a  ^  ^*^ed  at  the  second  sittings  in  term  by 

tic  ^t?^^n  j^"T»   ^"*d  a  verdict  found  for 

-^j^^T^  now  shewed  cause  against  the  rule. 
triiQ  .  <2ontended  by  the  plaintiff  that  this 
c.  5-^  ^  Void  under  the  Jury  Act,  6  Geo.  4. 
speei  *  ^.  80,  which  enacts,  that  after  a 
ttruQ^  jury  has  been  struck  "  the  jury  so 
the  t  ^  ^^^  ^  t^®  j^iry  to  be  returned  for 
are  i^^  ^^  ^^®  issue."  But  those  words 
not  ^^^ly  directory  to  the  sheriff,  and  do 
conci^^^vent  the  cause  being  tried  by  a 
#|/^^^  jury.  It  is  still  the  duty  of  the 
^  ^  Exch.  Rep. 658 ;  8.  c.  18  Law  J.  Rep.  (n.s.) 

t 
^>  Ssans,  XXL— Q.B. 


party  obtaining  the  special  jury  to  take  all 
the  necessary  steps  to  secure  their  atten- 
dance. Here  the  defendant  neglected  to 
summon  the  jurors,  and  ought  not  now  to 
be  heard  to  object  that  the  cause  was  tried 
by  a  common  jury.  If  a  plaintiff  obtains 
a  rule  for  a  special  jury,  he  may  abandon 
his  rule  at  any  time  and  try  by  a  common 
jury,  and  the  neglect  to  summon  the  jurors 
by  a  defendant  amounts  to  an  abandon- 
ment of  the  rule  by  him.  In  Holt  v.  Med- 
dowcroft  (2),  there  was  no  evidence  of  any 
intention  to  abandon  the  rule,  and  if  the 
jury  do  not  attend  without  any  default  of 
the  parties,  the  cause  cannot  be  tried  by 
any  other  jury. 

[Lord  Campbell,  C.J. — That  is  decided 
by  The  King  v.  Perry  (3).  But  Archer  v. 
Bamford  (4)  shews,  that  if  the  defendant 
fails  to  summon  his  special  jury  the  cause 
may  be  tried  by  a  common  jury.  It  was 
certainly  Lord  Tenterden's  practice  to  try 
special  jury  causes  by  common  juries  under 
such  circumstances  at  the  end  of  the  day.] 

Haldane  v.  Beauclerk  (1)  has  certainly 
introduced  a  new  course  of  practice,  and 
one  which  will  be  most  inconvenient  if 
adhered  to.  But  in  that  case  there  was 
nothing  to  shew  that  the  defendant  had 
abandoned  his  rule  for  a  special  jury. 

[Lord  Campbell,  C.J. — Suppose  the 
defendant's  attorney  had  written  to  say 
that  he  did  not  intend  to  try  by  a  special 
jury,  surely  the  cause  might  be  well  tried 
by  a  common  jury.] 

That  must  be  the  reasonable  view  ;  and 
what  has  here  occurred  is  equivalent  to 
such  an  abandonment  of  the  rule. 

[Coleridge,  J. — The  special  jury  panel 
which  is  returned  is  still  in  existence.  Can 
there  be  two  jury  panels  for  the  trial  of  a 
cause  ?] 

The  common  jury  process  is  only  inter- 
fered with  conditionally,  upon  the  special 
jury  process  being  properly  issued  to  the 
sheriff  and  the  jurors  summoned.  At  all 
events,  if  this  be  an  objection  to  the  trial 
it  may  be  placed  on  the  record,  and  brought 
before  the  Court,  by  way  of  error  in  fact. 

Pashley,  in  support  of  the  rule. — The 
statute  6  Geo.  4.  c.  50.  s.  30.  is  imperative 
that  "  the  jury  so  struck  as  aforesaid  shaU 

(2)  4  M.  &  S.  467. 

(3)  5  Term  Rep.  453. 

(4)  1  Car.  &  P.  64. 

L 
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be  the  jury  returned  for  the  trial  of  the 
said  issue/*  and  that  has  alwiiys  been  con- 
strued as  meaning  that  the  jury  when  re- 
duced must  try  the  cause. 

[Lord  Campbell,  C.J. — Formerly  the 
jury  was  struck  by  the  officer  of  the  court, 
and  reduced  by  the  parties.] 

The  terms  are  now  used  as  synonymous. 
The  books  of  practice  also  are  uniform  that 
the  plaintifT  is  bound  to  issue  the  process 
and  summon  the  special  jury,  even  if  ob- 
tained by  the  defendant,  if  the  jury  has 
been  reduced.  If  the  sole  object  be  delay, 
the  defendant  does  not  reduce  the  jury  list — 
Tidd's  Prac.  793, 9th  ed.,  Lushes  Prac.  447, 
and  Haldane  v.  Beauclerk,  What  occur- 
red in  Archer  v.  Bamford  is  probably  ex- 
plained by  the  special  jury  not  having  been 
struck.  All  that  appears  in  the  report  is 
that  the  cause  appeared  in  the  I^ord  Chief 
Justice's  list  marked  as  a  special  jury  cause. 
That  would  be  done  before  the  special  jury 
was  struck  or  reduced.  At  all  events,  Hal- 
dane V.  Beauclerk  is  a  direct  decision  by 
which  this  Court  will  be  bound. 

Lord  Campbell,  C.J. — I  feel  bound  by 
Haldane  v.  Beauclerk,  although  I  entertain 
great  doubt  of  the  soundness  of  that  deci- 
sion. If  I  were  free  I  should  certainly  hold 
the  contrary  to  what  I  find  there  laid  down, 
because  I  should  not  have  considered  that 
the  statute  casts  upon  the  plaintiff  the 
duty  of  summoning  the  special  jury,  which 
the  defendant  has  obtained  merely  for 
delay.  I  should  have  thought  that  the 
language  of  the  statute  6  Geo.  4.  c.  50. 
8.  30.  was  to  be  construed  as  subject  to  an 
implied  condition,  that  the  defendant  still 
kept  his  rule  alive  and  intended  to  act 
upon  it.  If  he  were  to  give  express  notice 
to  the  plaintiff  that  he  had  abandoned  his 
rule  for  a  special  jury,  or  if  he  were  to  do 
any  act  tantamount  to  giving  such  a  notice, 
I  have  always  thought  that  the  cause  might 
then  be  tried  by  a  common  jury.  Now, 
here  I  think  there  is  what  is  equivalent  to 
an  abandonment  of  the  rule  by  the  defen- 
dant. However,  after  great  consideration, 
looking  to  the  interpretation  put  upon 
the  Jury  Act  by  the  Court  of  Exchequer, 
I  will  express  no  other  opinion  in  this  case, 
except  that  I  feel  bound  by  Haldane  v. 
Beauclerk,  In  points  of  practice  it  is 
extremely  desirable  that  there  should  be 


an  uniformity  of  proceeding  in  all  the 
courts.  I  trust  that  we  may  soon  see  aR 
entire  alteration  in  the  course  of  proceed- 
ings as  respects  special  juries. 

Patteson,  J.,  Coleridge,  J.  and  Wight- 
man,  J.  concurred. 

Rule  absolute. 


1851      r^"  ^  queen,  on  the  prosecution  of 

N    12  1  ^^^  overseers  op  PRESTONyV. 
'  (^  THE  overseers  OF  MUCH  HOOLE. 

Poor  Law — Order  of  Removal — 9  ^10 
Vict.  c.  66.— 11  *  12  Vict.  c.  I  \  I. —Re- 
movability of  Wife  and  Children — Irish' 
man — Maiden  Settlement.     ' 

An  Irishman  who  had  gained  no  settlement 
in  England  had  resided  with  his  family  in 
the  respondent  parish  for  more  than  five 
years  up  to  November  1 849,  when  he  deserted 
them,  and  went  to  America,  His  wife  and 
children  continued  to  reside  in  the  respondent 
parish  until  December  1849,  when  they 
became  chargeable,  and  were  removed  by  an 
order  to  the  appellant  parish,  where  the  wife 
had  a  maiden  settlement. 

Held,  first,  that  the  wife  and  children 
were  removable  from  the  respondent  pariah ; 
and 

Secondly,  that  they  were  properly  removed 
to  the  wife's  maiden  settlement. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  1.] 


1 


holdgate  v.  blight. 


Bail  Court. 

1851. 
Nov.  25 

Attorney— Effect  of  Want  of  Certificate. 

Under  the  statute  6^1  Vict.  e.  73,  if  an 
uncertificated  attorney  acts  as  an  attorney^ 
his  acts  are  valid  as  regards  other  persona^ 
though  he  cannot  maintain  any  action  or  suit 
for  the  costs  of  business  done  while  he  is  with» 
out  a  certificate. 

So  held  in  the  case  of  an  attestation  to  a 
warrant  of  attorney  by  an  uncertificated 
attorney. 

This  was  a  motion,  by  the  defendant,  to 
set  aside  a  warrant  of  attorney,  on  the 
ground  that  it  was  not  properly  attested 
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by  an  attorney  for  the  defendant,  being 
attested  by  an  attorney  who  had  not  taken 
out  his  certificate  for  several  years. 

Malcolm  shewed  cause. — The  want  of  a 
certificate  on  the  part  of  the  attesting  at- 
torney does  not  affect  the  validity  of  the 
warrant.  The  cases  which  may  be  cited 
to  shew  that  an  uncertificated  attorney 
cannot  act  as  an  attorney  are  under  the 
old  law.  Under  the  present  statute,  the 
6  &  7  Vict.  c.  73,  the  law  is  different. 
f'erffe  v.  Dodd  (1),  which  shews  that 
an  uncertificated  attorney  could  not  be 
a  good  attesting  witness  to  a  warrant 
of  attorney,  is,  as  stated  by  Lord 
Dennian,  C.J.,  in  Price  v.  Carter  (2), 
overruled  altogether.  The  reason  for  the 
decisions  against  the  competency  of  the 
attorney  under  the  old  law  proceeded  upon 
the  enactment,  that  if  an  attorney  did  not 
take  out  his  certificate  in  due  course,  he 
could  not  do  so  without  re-admission,  and 
that  he  was  not  in  fact  an  attorney  until 
re-admitted  as  such.  Under  the  recent 
statute,  re-admission  is  no  longer  requisite 
to  entitle  an  uncertificated  attorney  to  take 
out  his  certificate.  Application  to  a  Judge 
19  all  that  is  requisite  to  authorize  the  Re- 
gistrar to  issue  the  certificate.  The  party 
remains  an  attorney  for  all  the  purposes 
of  his  clients,  though  liable  to  penalties 
for  the  neglect  in  taking  out  his  certificate. 

Pearson,  in  support  of  the  rule. — It  is 
a  valid  objection  to  the  warrant  of  attorney 
that  the  attesting  attorney  had  not  taken  out 
his  certificate,  ferge  v.  Dodd  and  Wallace 
V.  Brockl-ey  (3)  are  still  in  point.  Price 
V.  Carter  turned  on  a  ^question  of  fraud 
and  on  the  general  principle  of  estoppel. 
The  recent  statute  has  made  no  alteration 
of  the  law  in  this  respect.  It  requires  that 
the  attesting  attorney  should  be  a  person 
competent  to  fulfil  the  duties  of  an  attorney, 
and  therefore  that  he  should  have  taken 
out  his  certificate. 

Eble,  J. — I  am  of  opinion  that  an 
attom*»y   though  he  is  uncertificated  may 

'  ,t  \  .J  .tt. -^^liii^  attorney  to  a  warrant 
.,1  .,rT.]:.\.  Ml/  statute  6  &  7  Vict. 
.'.  7...  *:.  J.    'jci.u.   i'ta:   11(1   person  shall 

.' ;     T  \'Vf  >■•»'   '"..«''    Jri'. 
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act  as  an  attorney  unless  admitted  and 
enrolled  and  otherwise  duly  qualified. 
Admission  and  enrolment  are  considered 
conditions  precedent  to  the  power  of  acting 
as  an  attorney.  But  when  we  come  to 
section  26,  the  clause  relating  to  the 
efiect  of  the  want  of  a  certificate,  we 
find  the  provision,  that  no  person  who  as 
an  attorney  shall  sue,  prosecute,  or  carry 
on  any  action,  suit,  or  other  proceeding 
without  having  previously  obtained  a 
stamped  certificate,  shall  be  capable  of 
maintaining  any  action  for  his  fees  for 
carrying  on  such  business.  It  seems  to 
me,  therefore,  that  an  attorney,  though 
imcertificated,  may  do  acts  in  his  capacity 
of  attorney  which  shall  be  valid,  but  that 
the  result  will  be  that  he  will  in  such  case 
lose  his  fees. 

Rule  discharged* 


[COUNTY  COURT  APPEAL.] 
1851.       7  BllIDGES,  app,^  HAWKES- 

Nov.  26.  y  WORTH,  resp* 

Trover — Property  hy  finding — Parcel  in 
a  Shop, 

A  person  entering  a  shop  found  on  the 

floor  a  bundle  of  hank  notes  which  had  been 

accidentally  dropped  there  by  a  stranger. 

The  party  who  lost  them  could  not  be  found, 

//eW,  that,  as  against  every  one  but  the 
true  owner,  the  property  in  the  notes  belonged 
to  the  finder  and  not  to  the  owner  of  the  shop, 
notwithstanding  that  the  finder  had  imme- 
diately on  picking  up  the  bundle  handed  it 
over  to  the  latter,  with  a  view  to  its  being 
restored  to  the  true  owner  if  lie  should  return, 
and  the  owner  of  the  shop  had  advertised 
the  finding  in  the  netospapers,  the  finder  not 
having  intended  to  waive  his  title,  and  having, 
before  he  demanded  the  notes  back,  offered 
to  repay  the  expense  of  the  advertisements, 
and  to  indemnify  the  shopkeeper  against  any 
claim. 

This  was  an  appeal  brought  by  the  plain- 
tiff from  the  Westminster  County  Court. 

The  plaintiff^  was  a  traveller  for  a  large 
firm  with  which  the  defendant,  who  was  a 
shopkeeper,  had  dealings.      On  one  occa- 
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been  picked  np  by  him  outside  the  shop  of 
the  defendant ;  and  if  he  once  had  the 
right,  the  case  finds  that  he  did  not  intend 
by  delivering  the  notes  to  the  defendant  to 
waive  the  title  (if  any)  which  he  had  to  them, 
but  they  were  handed  to  the  defendant 
merely  for  the  purpose  of  delivering  them 
to  the  owner  should  he  appear.  Nothing 
that  was  done  afterwards  has  altered  this 
state  of  things ;  the  advertisements  indeed 
in  the  newspapers  referring  to  the  defen- 
dant had  the  same  object :  the  plaintiff  has 
tendered  the  expense  of  those  advertise- 
ments to  the  defendant,  and  offered  him  an 
indemnity  against  any  claim  to  be  made  by 
the  real  owner,  and  has  demanded  the  notes. 
The  case,  therefore,  resolves  itself  into  thp 
single  point,  on  which  it  appears  that  the 
learned  Judge  decided  it :  namely,  whe- 
'  ther  the  circumstance  of  the  notes  being 
found  inside  the  defendant's  shop,  gives 
him,  the  defendant,  the  right  to  have  them 
us  against  the  plaintiff  who  found  them. 
There  is  no  authority  to  be  found  in  our 
law  directly  in  point.  Perhaps  the  nearest 
Ct'ise  is  that  of  Merry  v.  Green^  but  it 
differs  in  many  respects  from  the  present. 
•  We  were  referred  in  the  course  of  the  argu- 
ment to  the  learned  work  of  Von  Savigny, 
edited  by  Chief  Justice  Perry,  but  even 
this  work,  full  as  it  is  of  subtle  distinctions 
and  nice  reasonings,  does  not  afford  a  solu- 
titm  of  the  present  question.  It  was  well 
asked  on  the  argument,  if  the  defendant 
has  the  right,  when  did  it  accrue  to  him  ? 
r  If  at  all,  it  must  have  been  antecedent  to 
the  finding  by  the  plaintiff,  for  that  finding 
could  not  give  the  defendant  any  right.  If 
the  notes  had  been  accidentally  kicked  into 
the  street,  and  then  found  by  some  one 
passing  by,  could  it  be  contended  that  the 
defendant  w^  entitled  to  them,  from  the 
mi  -e  fact  of  their  having  been  originally 
droi.ned  in  his  shop  ?  If  the  discovery  had 
not  been  communicated  to  the  defendant, 
could  the  real  owner  have  had  any  cause  of 
action  against  him,  beq^use  they  were  found 
in  his  house  ?     Certainly  not.     The  notes 

/never  were  in  the  custody  of  the  defendant, 
nor  within  the  protection  of  hishouse^efore 
they  were  found,  as  they  would  have  been 
had  they  been  intentionally  deposited  there, 
and  the  defendant  has  come  under  no  re- 
sponsibility, except  from  the  communica- 
tion made  to  him  by  the  plaintiff,  tlic  finder, 


and  the  steps  taken  by  way  of  advertise- 
ment. These  steps  were  really  taken  by  the 
defendant  as  the  agent  of  the  plaintiff;  and 
he  has  been  offered  an  iademnity ,  the  suffi- 
ciency of  which  is  not  deputed.'  AVe  find, 
therefore,  no  circumstances  in  this  ci>s<-  to 
take  it  out  of  the  general  rule  of  law,  that 
the  finder  of  a  lost  article  is  entitled  to  it 
as  against  all  parties  except  the  real  owner ; 
and  we  think  that  rule  ..uuJc  prevail,  and 
fthat  the  learned  Judge  was  mistaken  in 
I  holding  that  the  place  in  which  they  were 
I  found  makes   any  legal  difference.     Our 
'judgment  therefore  is,  that  the  plaintiff  is 
entitled  to  these  notes  as  against  the  defen- 
dant, and  that  the  judgment  of  the  Court 
below  must  be  reversed,  and  judgment  given 
for  the  plaintiff  for  bOl.     The  plaintiff  to 
have  the  costs  of  the  appeal. 


Judgment  reversed. 
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HANCOCK  V.  REID. 


Bail  Court. 

1851. 

Nov.  13. 

Arbitration — Order  of  Reference — Co/i- 
sent  of  Parties — Power  of  Attorney  to  take 
Proceedings  in  Another's  Name — Award — 
Excess — Discontinuance. 

IV.  cj*  Af,  who  had  contracted  to  cover 
wires  with  gutta  percha  for  /?,  who  supplied 
the  wiresy  afterwards  assigned  their  business 
to  C.  and  gave  him  a  power  of  attorney 
authorizing  him  in  their  names  to  bring  any 
action  or  suit  or  other  proceeding  to  enforce 
any  existing  contracts,  and  otherwise  to  deal 
in  respect  thereof  as  he  might  think  proper. 
C.  himself  after  the  assignment^  covered 
wires  with  gutta  percha  for  R.  Afterwards 
C.  brought  two  actions  of  debt  against  /?, 
one  in  his  own  name^  tlie  other  in  the  name 
<Sf  IV.  ^  M,  to  recover  the  balance  due  for 
covering  the  wires.  The  defendant  pleaded 
in  each  action  the  general  issue,  payment 
and  set-off.  Issue  was  not  joined  in  the 
second  action.  On  the  trial  of  the  first  action^ 
an  order  of  reference  by  consent  of  C.  and  R. 
was  made  in  the  cause  C.  v.  /?.,  and  professed 
to  refer  *'  t^is  cause,  and  all  matters  in  dif- 
ference in  h^is  cause,  and  in  the  cause  of 
W.  S^  M.y.  kX,  and  aU  matters  in  difference 
between  the  salbi>fiflrties,  and  all  matters  in 
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the  decision  of  the  arbitrator."  Before  the 
arbitrator  Re  id  made  several  claims  against 
W.  Hancock  &  Moore,  and  amongst  others 
a  claim  for  special  damage  for  some  wire 
which  he  had  supplied  to  W.  Hancock  & 
Moore  to  cover  with  gutta  percha  for  him, 
and  which,  as  he  alleged,  they  covered  so 
defectively  that  the  wire  was  spoilt  and 
useless.  Reid  called  Moore  as  his  witness 
before  the  arbitrator,  and  his  examination 
was  taken.  The  award,  which  was  made 
on  the  9th  of  July  1851,  directed  that  a 
verdict  should  be  entered  for  the  plaintiff  in 
the  first  cause  for  125/. ;  with  regard  to  the 
second  action,  the  arbitrator  awarded  **  that 
the  rule  to  discontinue  be  no  longer  sus- 
pended and  be  forthwith  carried  into  effect, 
and  that  the  same  action  shall  be  accord- 
ingly discontinued."  He  also  found  that 
W.  Hancock  &  Moore  had  covered  wires  for 
Reid  yrith  gutta  percha,  that  C.  Hancock 
had  a  claim  for  damages  against  Reid,  in 
respect  of  which  he  awarded  him  101/. 
14iS.  Gd.  He  also  found  "  that  amongst 
the  matters  in  difference  between  Hancock 
^  Moore  v.  Reid,  so  referred  to  him,  &c., 
were  the  following  claims  made  by  Reid 
upon  and  against  Hancock  &  Moore,"  and 
he  specified  amongst  others  the  claim  for 
damages  for  spoilt  wires  mentioned  before, 
and  he  awarded  that  Reid  never  had  any 
valid  claim  against  \V.  Hancock  &  Moore 
in  respect  of  them.  Moore  made  an  affi- 
davit, which  stated  that,  except  by  the 
deed  above  mentioned  he  had  never  given 
C.  Hancock  power  to  refer  the  cause  of 
Hancock  S^  Moore  v.  Reid,  or  to  submit 
his  interests  to  arbitration. 

Pitt  Taylor,  in  support  of  the  motion 
(Nov.  7, 1851).— First,  the  order  of  refer- 
ence is  defective.  It  does  not  shew  on  its 
face  that  it  is  made  with  the  consent  of  all 
the  parties  whose  interests  it  professes  to 
refer  to  arbitration.  It  purports  to  refer 
all  matters  in  difference  not  only  between 
Charles  Hancock  and  Reid,  but  between 
Reid  and  W.  Hancock  and  Moore,  and  it 
does  not  allege  any  consent  on  the  part  of 
W.  Hancock  and  Moore  to  the  reference. 
Secondly,  there  was  no  such  consent. 
There  is  an  affidavit  by  Moore  that  he  did 
not  give  any  consent  to  the  reference.  The 
power  of  attorney  which  W.  Hancock  and 
Moore  executed,  authorizing  C.  Hancock 
to  sue  in  the  name  of  the  partnership,  did 


not  empower  him  to  bind  them  by  a  refer- 
ence to  arbitration. 

[Erle,  J. — The  words  are  very  large. 
The  authority  is  to  bring  "  any  action  or 
suit,  or  other  proceeding  whatsoever."] 

The  expression  "  other  proceeding"  must 
mean  a  legal  proceeding  in  a  public  court 
of  law,  not  a  reference  to  a  domestic  forum. 
The  distinction  is  great.  One  partner  may 
bring  an  action  in  the  name  of  the  firm,  but 
he  cannot  bind  his  copartner  by  referring 
to  arbitration  matters  in  difference  between 
the  firm  and  a  stranger.  The  reference  is 
not  even  limited  to  partnership  matters,  for 
all  matters  in  difference  between  all  the 
parties  are  referred  to  arbitration.  The 
matters  expressed  to  be  referred  by  the 
order  of  reference  arc,  "  this  cause  and  all 
matters  in  difference  in  this  cause,  and 
in  the  cause  of  Hancock  and  Moore  v. 
Reid,  and  all  matters  in  difference  between 
the  said  parties"  [«.  e,  C.  Hancock,  W.  Han- 
cock, Moore  and  Reid,]  **  and  all  matters 
in  difference  in  the  cause  of  Hancock  and 
Moore  v.  Reid  between  those  parties." 

[Erle,  J. — The  term  "  the  said  parties" 
I  think  applies  only  to  C,  Hancock  and 
Reid.  The  order  does  not,  as  I  read  it, 
refer  any  matters  between  W.  Hancock  and 
Moore  on  the  one  side,  and  Reid  on  the 
other,  out  of  or  beyond  the  matters  in  the 
action  Hancock  and  Moore  v.  Reid.  When 
W.  Hcincodk  and  Moore  assigned  their 
interest  to  Charles  Hancock,  and  gave  him 
authority  to  take  all  manner  of  legal  pro- 
ceeding in  their  names,  they  gave  him 
power  to  refer  any  partnership  matter  to 
arbitration.  It  is,  therefore,  immaterial 
whether  Moore  consented  to  this  particular 
reference,  and  his  affidavit  that  he  did  not 
consent  is  consequently  of  no  weight.] 

Thirdly,  on  the  construction  of  the  order 
of  reference  adopted  by  the  Court,  the  award 
is  bad  on  the  ground  that  the  arbitrator 
has  exceeded  his  jurisdiction,  for  he  recites 
that  he  has  power  to  award  respecting  all 
matters  in  difference  between  W,  Hancock 
and  Moore  v.  Reid,  and  he  has,  in  faet» 
taken  into  consideration  a  claim  made  by 
Reid  against  W.  Hancock  and  Moore  for 
damages  in  respect  of  some  spoiled  wire 
supplied  by  Reid.  This  is  not  a  matter  in 
difference  in  the  cause  oi  Hancock  and  Moore 
V.  Reid,  It  could  not  be  given  in  evidence 
under  any  plea  that  was  pleaded  or  could 
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^ave  been  pleaded  to  that  action.  It  could 
only  haye  formed  the  ground  of  a  cross 
*ction  for  special  damage  in  which  W. 
Haacock  and  Moore  would  have  heen  de- 
fcnd^iats.  Such  an  action  Charles  Hancock 
«>ni^  not  have  had  any  authority  to  refer, 
m  tli^  power  of  attorney  did  not  authorize 
*""  ^o  defend  actions,  hut  only  to  hring 
^^^^    in  the  partnership  name. 

[•^»LE,  J. — If  the   partnership   say  to 

"f*^i»  you  owe  me  payment  for  goods  sup- 

pl>^^»  and  the  latter  says  a  deduction  ought 

to  l>^  made  to  me,  for  some  of  the  goods  are 

b*^  ?     it  seems  to  me  that  there  is  only  one 

Bttt^.er,and-that  these  counter-claims  would 

bet>-ut  the  two  sides  of  the  same  matter.] 

Poorthly,  the  award  is  not  mutual.    W. 

Haxi^oock  and  Moore  could  not  he  hound  hy 

an    crward  as  to  matters  out  of  the  action 

of  J^ancoek  and  Moore  v.  Reidj  therefore 

Reid  is  not  hound  hy  it — Biddellr.  Dowse 

(I).       Fifthly,  the  award  is  not  final.     It 

does  not  decide  the  cause  of  Hancock  and 

Mo€PTe  V.  Reid,     It  merely  orders  a  dis- 

con^einaance   to  he  entered.     A  disconti- 

noAz^ce  is  like  a  nonsuit,  not  a  final  deter- 

miixation  of  an  action — Wild  v.  HoU{2\ 

TummcUffe  v.  Tedd(^Z)  and  Wynne  v.  Ed- 

••»*^«i»(4).     The  arbitrator  does  not  else- 

wheve  determine  on  the  cause  of  action. 

H®     says,  indeed,  that  W.  Hancock   and 

Mooie  covered  wire  for  Reid,  but  he  does  not 

specify  whether  any  sum  was  due  in  respect 

^  *iat  claim.     Lastly,  the  arbitrator  had 

o^  authority  to  examine  Moore.     He  was 

*  P*ny  to  one  of  the  causes,  and  no  autho- 
"^y  it  given  to  the  arbitrator  to  examine 
"^  parties  to  that  action. 

[EaLE,  J. — The  defendant  called  Moore 
*•  "*•  iritness,  and  used  his  evidence.  It  is 

*  "ten^g  step  for  him  to  object  to  the  award 
«»tlu^  ground,] 

Cur.  adv.  vuU. 

^^^B,  J.— A  motion  was  made  in  this 
^^^^»'  to  set  aside  an  order  of  reference 
**"  •i^  award,  on  several  objections.  All 
«»  fovind  to  fbil  when  the  instruments  are 
•PP^**^  to  the  facts  under  which  they  were 

(n  e  B.  &  c.  2S5. 

W  •!€«.&  W.  161;  •.cllLawJ.Rep.(N.8.) 
E(Si»«  261, 

W  «  Ciwft.  B.  Rep.  56^ ;  f.  c.  17  Law  J.  Rep. 
^>  J«li«*.ftW.708;  8.  c.  13  Law  J.Rep.  (n.s.) 
*«w8ttUB,XXI.— Q.B. 


made.  It  appears  that  W.  Hancock  & 
Moore  had  contracted  to  cover  wires  with 
gutta  percha  for  Reid,  that  that  contract 
had  been  acted  upon  by  both  parties, 
that  W.  Hancock  &  Moore  had  assigned 
their  property  to  Charles  Hancock,  with  a 
power  of  attorney  to  him  to  take  any  pro- 
ceedings in  their  names  to  enforce  any 
existing  contract  and  otherwise  to  deal  in 
respect  thereof  as  he  might  think  proper. 
After  the  assignment,  C.  Hancock,  who 
had  himself  covered  wires  for  the  defendant, 
brought  two  actions,  one  in  his  own  name, 
the  other  in  the  name  of  W.  Hancock  & 
Moore  against  Reid  for  claims  in  respect 
of  wires  so  covered,  and  he  agreed  with 
the  defendant  Reid  to  refer  both  the 
actions  to  arbitration,  and  thereupon  the 
order  of  reference  was  made.  This  nar- 
rative disposes  of  all  objections  to  the  form 
of  the  order  of  reference,  and  also  to  the 
objections  in  substance  founded  on  the 
alleged  want  of  consent  on  the  part  of  W. 
Hancock  &  Moore;  for  C.  Hancock  had 
authority  to  engage  in  a  reference  in  the 
name  of  W.  Hancock  and  Moore,  and  to 
refer  the  matters  in  difference  in  the  cause 
of  Hancock  and  Moore  v.  Reid.  The 
award  was  objected  to  as  not  being  final 
with  regard  to  several  matters.  The  strong- 
est point  was  as  to  the  award  of  a  discon- 
tinuance in  the  action  of  Hancock  S^  Moore 
V.  Reid.  But  it  appears  that  a  discon- 
tinuance had  been  entered  at  the  time 
or  before  the  making  of  the  order  for 
the  reference  ;  that  the  order  of  reference 
had  been  amended  ^  by  consent,  and 
that  it  was  left  to  the  discretion  of  the 
arbitrator  to  say  whether  the  discontinu- 
ance should  remain.  The  arbitrator  has 
decided  that  it  should  remain,  and  I  think 
that  the  amended  order  of  reference  meant 
that  in  that  event  he  should  not  further  in- 
terfere  in  that  action.  There  was  a  further 
objection  to  the  award,  on  the  ground  of 
excess  of  jurisdiction  in  the  arbitrator  in 
disposing  of  the  claim  made  by  Reid  against 
Hancock  &  Moore  in  respect  of  the  spoilt 
wires.  If  the  arbitrator  had  no  jurisdiction 
over  this  matter,  there  would  have  been  a 
want  of  mutuality  in  the  reference,  which 
might  have  been  fatal.  But  as  the  claim 
to  these  damages  arises  out  of  the  same 
contract,  in  respect  of  which  the  claim  was 
made  in  the  name  of  Hancock  &  Moore, 
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I  think  that  the  authority  given  hy  the 
latter  to  C.  Hancock  to  take  any  proceed- 
ings to  enforce  any  existing  contract,  and 
to  deal  with  the  claims  as  he  might  think 
fit,  comprised  this  matter  in  difference.  For 
if  C.  Hancock  chose  to  enforce  the  right 
of  Hancock  8c  Moore  to  payment  for  cover- 
ing the  wires  with  gutta  percha,  he  would 
be  obliged  to  shew  that  the  wires  had  been 
covered  according  to  contract,  and  so  to 
meet  the  defendant's  allegation  that  the 
wires  had  been  spoiled  ;  and  the  words  of 
the  power  of  attorney  seem  to  me  wide 
enough  to  give  him  authority  over  the  same 
question,  when  raised  in  the  form  of  a 
cross  action  for  damages  for  spoiling  vrires. 
I  hesitate  less  in  coming  to  this  conclusion, 
as  the  defendant  himself  brought  forward 
this  claim,  and  called  Moore  as  his  witness, 
and  now  relies  on  the  affidavit  of  Moore  to 
shew  that  these  claims  were  improperly 
brought  forward,  after  they  have  been  con- 
sidei^  by  the  arbitrator  and  decided  by 
him  to  be  unfounded.  Therefore,  there 
will  be  no  rule. 

Rule  refused. 


1851.   >  THE  QUEEN  V.   THE  INHABIT- 
NOV.  13.  3      ANTS  OF  KENTMERE. 

Poor  Rate — Commissioners  under  Local 
Act — Public  Purposes — Reservoir — Quan- 
tum of  Rate. 

Commissioners  had  constructed  a  reservoir 
in  the  township  of  K.  across  an  existing 
stream  upon  land  purchased  hy  them  under 
a  local  actf  for  the  purpose  of  affording 
a  more  regular  supply  of  water  to  the 
mills  upon  the  stream,  and  of  cleansing 
the  stream,  and  promoting  the  health  of 
the  persons  residing  on  its  banks.  The 
water  flowed  from  the  reservoir  along  the 
ancient  bed  of  the  stream,  and  the  result 
obtained  was  an  increased  regularity  in  the 
motive  power  of  the  mills,  whereby  they  were 
enabled  to  continue  working  at  times  when 
they  would  otherwise  be  stopped.  None  of 
the  mills  benefited  by  the  supply  of  water 
were  situate  in  K,  but  in  other  townships 
lower  down  the  stream.  The  Commissioners 
were  empowered  to  levy  rates  upon  the  mills, 
to  be  applied  in  paying  interest  upon  the 
money  borrowed  for  constructing  the  reser- 


voir, and  the  necessary  charges  of  its  moiii- 
tenance,  and  the  forming  a  reserve  fund  to 
meet  any  extraordinary  contingency,  or  for 
paying  off  the  principal  borrowed.  The 
Commissioners  were  rated  to  the  relief  of  the 
poor  of  K,  in  respect  of  the  reservoir^  at  a 
sum  which  was  admitted  to  be  a  proper 
assessment  on  the  occupiers  of  the  reservoir^ 
if  the  works  constructed  and  carried  on  by 
the  Commissioners  had  been  a  private  under- 
taking  of  persons  who  had  increased  the 
available  supply  of  water  to  the  miU-owners 
as  was  done  by  the  reservoir,  and  who  at 
pleasure  could  allow  or  refuse  the  umI^ 
owners  the  benefit  of  such  increased  supply., 
Held,  first,  that  the  Commissioners  were 
liable  to  be  rated  in  K.for  the  reservoir; 
and,  secondly,  that  the  amount  of  the  assess- 
ment was  correct. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  13.] 


[IN  THE  EXCHEQUER  CHAMBER.] 

1851.     \ 
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HENDERSON  V.  EASON.^ 


Account,  Action  of — Bailiff — Receiving 
more  than  just  Share. 

If  one  of  two  tenants  in  common  solely 
occupy  the  land,  farm  it  at  his  own  cost,  and 
take  the  produce  for  his  own  benefit,  his 
co-tenant  cannot  maintain  an  action  of 
account  against  the  former,  under  the  statute 
4  Anne,  c.  16.  s.  27,  as  his  bailiff,  by 
reason  of  the  former  having  received  more 
than  comes  to  his  just  share  and  proportion. 

The  statute  applies  to  eases  where  rent  or 
payment  in  money  or  in  kind  due  in  respect 
of  the  premises,  is  received  from  a  third 
party  by  one  co-tenant,  who  retains,  for  his 
own  use,  the  whole  or  more  than  his  pro- 
portional share. 

This  was  an  action  of  account,  brought 
in  pursuance  of  an  order  of  the  Lord 
Chancellor,  who  was  not  satisfied  with  the 
decision  of  the  Court  of  Queen's  Bench,  in 
favour  of  the  plaintiff,  in  a  previous  action 
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of  aiecoiint,  brought  by  order  of  the  Court 
of  CJhancery.  The  pleadings  in  the  present 
action  were  identical  widi  those  in  the 
former  ease  of  Eaton  v.  Henderson  (1). 

TTie  issues  were  tried,  at  die  GuUdhall, 

Ix>ndlon,  on  the  14th  of  December  1849, 

befoi-e  Coleridge,  J.     The  same  facts  were 

found  as  ^ted  in  the  previous  case,  with 

the  Additional  fact,  that  the  premises  were 

wortli  300/.  per  anniun  to  let.  The  learned 

Jud^,  in  pursuance  of  the  previous  judg- 

mevit  of  the  Court,  directed  the  jury  that 

tiie  facts  stated  in  evidence  were  conclusive 

eridence  on  the  first  issue,  and  presumptive 

eridence  on  the  second  issue. 

On  this,  a  bill  of  exceptions,  setting  out 
the  &ct8,  was  tendered  on  behalf  of  the 
def^endant. 

'Fhe  jury  found  for  the  plaintiff  on  both 
iBsues. 

¥W9Uon  {Cleathy  with  him)  (May  14), 

for    the  plaintiff  in   error,  the  defendant 

below. — The    direction    of    the    learned 

Judge  was  erroneous.     The  question   is, 

whether    this    action   will    lie   upon   the 

rtatute  4  Anne,  c.  16.  s.  27.     It  would 

not  ^Q  at  common  law,  for  the  deceased 

never  was  appointed  bailiff  of  his  co-tenant, 

*nd  it  could  not  be  brought  against  an 

executor.     The  statute  only  applies  when 

p^e  co-tenant  has  received  more  than  his 

J^t  share,  and  such  receipt  must  be  averred 

"*  **»€  declaration— Co.  Litt.  172  a,  200  6, 

■^    ffheeler  v.   Home  {2).     The  judg- 

?^t  on  this  case  in  the  Court  of  Queen's 

"•'^ch,  which  seems  to  say  that  whether 

■"^ything  is   due   or  not    is    matter    of 

f^^Uit,  is,  it  is  submitted,  contrary  to 


the 


true  construction  of  the  statute.     It 


^^^  not  appear,  in  this  case,  whether  the 

f^^patkm  was  beneficial  or  not.     There 

^•^o  presumption  in  point  of  law  that 

^  deceased  made  any  profit  of  the  land. 

<^  tenant  in  possession  cultivates  land 

^^   his  own  capital  at  a  profit,  it  is  not 

'J'^table   that    another   tenant   in  com- 

r^    who  has  risked  nothing,  and  could 

^^^e  called  upon  in  case  of  loss,  should 

v**^  in  those  profits.     At  common  law, 

Action  of  account  lay  against  a  bailiff 

^My  fat  idiat  he  had  made,  but  for 

firi^^  12  aB.  Bep.  986;    s.  c  18  Law  J.  Rep. 
*  /^^  as.  69. 
^^>  Wilka,  SOS. 


what  he  might  have  made ;  under  the 
statute  of  Anne,  no  action  is  maintainable 
for  what  the  co-tenant  might  have  made. 
If  the  auditors  found  that  nothing  was  due 
from  the  tenant  in  possession  in  this  case, 
the  judgment  would  be  repugnant  to  the 
judgment  that  he  should  account,  for  that 
judgment  must  presume  that  he  had  re* 
ceived  more  than  his  just  share,  since  he  is 
not  a  bailiff  until  he  has  received  more 
than  his  share.  The  first  issue,  therefore, 
in  reality  includes  the  second.  Sturton  v. 
Richardson  (3). 

[Mauls,  J.— If  one  tenant  in  common 
receives  from  any  tenant  of  the  land  more 
than  a  moiety  of  the  rent,  he  would  be 
accountable  as  having  received  more  than 
his  share ;  but  if  he  received  only  half  the 
rent,  I  am  inclined  to  think  that  he  would 
not  be  accountable.  The  argument  on 
the  other  side  must  go  the  length  of  saying 
that  he  would  be  accountable  as  bail^  in 
such  a  case.] 

It  would  be  almost  impossible  to  take 
such  an  account  as  is  prayed  for.  M*Mahon 
V.  Burchell  (4)  shews  the  opinion  of  Lord 
Cottenham  that  the  statute  does  apply  to 
a  case  like  the  present. 

ChanneU,  Serj,  {Barrow  with  him), 
(June  19),  for  the  defendant  in  error,  the 
plaintiff  below.— The  facts  stated  are,  it  is 
submitted,  conclusive  evidence  that  the 
testator  was  bailiff,  and  presumptive  evi- 
dence that  he  has  received  more  than  his 
just  share.  The  effect  of  the  statute  is  to 
make  the  co-tenant  in  possession  bailiff, 
to  be  liable  to  render  an  account  by  reason 
of  the  relation  that  subsists  between  them; 
but  though  he  is  such  bailiff  to  account, 
he  is  not  to  account  for  mismanagement, 
but  only  for  what  he  has  received  more 
than  his  just  share  and  proportion.  The 
judgment  quod  computet  is  purely  inter- 
locutory under  the  statute,  and  may  not 
lead  to  any  final  judgment  against  the 
bailiff  any  more  than  in  an  action  of 
account  at  common  law — Bac.  Ahr.  tit. 
'Account,'  G.  It  is  merely  an  inquiry 
into  the  fact,  whether  accountability  exists. 
The  statute  provides  that  the  party  in 
whose  favour  the  balance  is,  should  pay 

(3)  13  Mee.  &  W.  17;  8.  c.  13  Law  J.  Rep.  (n.8.) 
Exch.281. 

(4)  2  Ph.  127. 
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the  costs  of  the  avdiUMrau  That  provision 
shews  that  the  statute  did  not  contemplate 
that  the  balance  should  of  necessity  be  in 
favour  of  the  plaintiff.  It  is  immaterial 
whether  the  tenant  in  possession  receives 
rent  or  the  profits  of  the  land*  In  either 
case  he  is  accountable.  Thomas  v.  Thamas 
(5)  was  referred  to. 
Cleashy  replied. 

Cur.  adv,  vulU 
Judgment  was  now  delivered  by— 

Paeke,  B. — This  case  was  heard,  before 
us,  at  the  sittings  after  last  Trinity  term. 
It  was  an  action  of  account  founded  on  the 
statute  of  the  4  Anne,  c.  16,  by  Robert 
Eason  against  the  executor  of  his  co- 
tenant  in  common,  Edward  Eason.  The 
declaration  states  that  the  Easons  were 
co-tenants  in  common  in  fee  in  equal 
undivided  moieties  of  messuages  and  lands, 
that  Edward  Eason  had  managed  the 
whole,  and  had  received  and  taken  the  rents 
and  profits  thereof  for  the  common  profit 
of  the  plaintiff  and  Edward  Eason  deceased, 
and  as  bailiff  of  the  plaintiff  of  what 
Edward  Eason  received  more  than  his  just 
share  and  proportion  thereof,  to  render  a 
reasonable  account  thereof  to  the  plaintiff 
and  his  said  share  thereof  according  to  the 
form  of  the  statute.  There  is  an  averment 
that  Eason  in  his  lifetime  received  more 
than  his  just  share  and  proportion  of  the 
rents,  issues  and  profits  of  the  said  tene- 
ments, that  is  to  say,  the  whole  of  the 
rents,  issues  and  profits,  and  had  not  ren- 
dered an  account  to  the  plaintiff.  There 
were  two  pleas  to  the  declaration.  The 
first  traverses  that  Edward  Eason  had  the 
care  and  management  of  the  whole  of  the 
said  tenements,  to  receive  and  take  the 
rents  and  profits  thereof  to  the  common 
profit  of  the  plaintiff  and  Edward  Eason 
as  the  bailiff  to  the  plaintiff,  and  of  what 
he  received  more  than  his  just  share  and 
proportion,  to  render  a  reasonable  account 
to  the  plaintiff  according  to  the  statute. 
The  second  plea  denied  that  Eason  received 
more  than  his  just  share  and  proportion  of 
the  rents,  issues  and  profits. 

Issue  being  joined  on  these  pleas  evi- 

(5)  19  Law  J.  Rep.  (n.s.)  Exch.  175. 


dence  was  given  that  the  two  Easona 
were  tenants  in  common,  in  fee,  of  a  mea* 
suage  and  farm,  and  about  132  acres  ol 
land,  from  November  1833  to  November 
1839,  during  whieb  time  Edward  Eason 
occupied  the  whole  oi|  his  own  account^  the 
plaintiff  occupying  no  part ;  that  he  cmlti- 
vated  the  same  on  his  own  account  solely 
and  appropriated  the  produce  to  bis  own 
use,  and  that  he  cropped  the  fjEum  in  the 
usual  way,  and  kept  the  usual  quantity  of 
live  and  dead  stock  and  farmed  well,  and 
that  he  received  all  the  produce  of  the  iann 
and  sold  it  on  his  own  account. 

On  the  trial,  before  my  Brother  Coleridge, 
the  plaintiff's  counsel  insisted  that  this 
evidence  was  conclusive  on  the  first  issue^ 
and  presumptive  evidence  on  the  last  issue 
in  favour  of  the  plaintiff,  and  so  the  learned 
Judge  held  in  compliance  with  the  ruling 
of  the  Court  of  Queen's  Bench  on  a  special 
case  between  the  same  parties.  That 
case  was  stated  by  leave  of  a  Judge  in  an 
action  brought  by  order  of  the  late  Vice 
Chancellor  of  England.  The  Lord  Chan- 
cellor, we  are  told,  was  dissatisfied  with 
that  proceeding  for  certain  reasons  wholly 
immaterial  to  be  inquired  into  by  us,  and 
directed  this  action  to  be  brought,  in  whicb 
the  important  question  between  these  par* 
ties  is  to  be  settled.  There  is  no  doubt  as 
to  the  law  before  the  statute,  the  4  Anne, 
c.  16 :  if  one  tenant  in  common  occupied 
and  took  the  whole  profits,  the  other  had  no 
remedy  against  him  while  the  tenancy  in 
common  continued,  unless  he  was  put  out 
of  possession,  when  he  might  have  his  eject- 
ment,  or  unless  he  appointed  the  other  to 
be  his  bailiff  as  to  his  undivided  moiety, 
and  the  other  accepted  that  appoint- 
ment, in  which  case  an  action  of  account 
would  lie  as  against  the  bailiff  as  in 
the  case  of  the  owner  of  the  entirety 
of  an  estate.  Until  the  statute  of  Anne 
this  state  of  the  law  continued.  That 
statute  provides,  by  section  27,  that  an 
action  of  account  may  be  brought  and 
maintained  *'  by  one  joint  tenant  and  tenant 
in  common,  his  executors  or  administra* 
tors,  against  the  other  as  bailiff  for  receiving 
more  than  comes  to  his  just  share  and  pro- 
portion, and  against  the  executor  and  ad- 
ministrator of  such  joint  tenant  or  tenants 
in  common/'    Declarations  framed  on  this 
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vary  from  those  at  ooramon  law, 
and  it  is  an  essential  averment  in  them  that 
the  defendant  has  received  more  than  his 
sluffe.  That  was  held  m  the  case  of  Wheeler 
v^  Home  axkdSturionv.  Richardson.  Under 
tlie  statute  of  Anne  a  tenant  in  common  is 
bailtf  only  hy  virtue  of  his  receiving  more 
tbacn  faia  just  share,  and  as  soon  as  he  does 
sO  is  aaswerahle  only  for  so  much  as  he 
actually  receives,  as  is  fully  explained  hy 
I^ord  Chief  Justice  Willes  in  the  case  ahove 
€?itsd :  he  is  not  responsible  as  bailiff  at 
cfommcm   law  for  what   he    might    have 
soade  without  his  wilful  default.     It  is  to 
\pe  observed,  the  statute  does  not  men- 
tion lands   and  tenements,  or  any  parti- 
cular   subject;    every   case    in   which  a 
tcfsaat  in  common  receives  more  than  his 
jost  share  is  within  the  statute,  and  an 
aeeoont  will  lie  when  he  does  so  receive, 
hut  not  otherwise.     It  is  to  be  observed, 
^  the  receipt  of  rents,  issues,  and  pro^ 
^  not  mentioned,  but  simply  the  receipt 
^'^niore  than  comes  to  his  just  share ;  and 
'TOier  he  is  to  account  when  he  receives 
*Bd  takes  more  than  comes  to  his  just 
*We.    What,  then,  is  a  receiving  of  more 
^^•11  comes  to  his  just  share  within  the 
''^^•iiiiig  o{  the  provisions  of  the  statute  of 
Anne  ?    It  appears  to  us  that  construing 
we  act  according  to  the  ordinary  meaning 
of  the  words  this  provision  of  the  statute 
applies  only  to  cases  where  one  tenant  in 
cowamon  receives  the  money  or  something 
else  from  another  person  to  which  both 
co-tenants  are  entitled,  simply  by  reason 
of  their  being  tenants  in  common  and  in 
P'W>portion  to  their  interest  as  such,  and  of 
^hich  the  one  receives  and  keeps  more  than 
h»juat  share  according  to  that  proportion. 
^J^«tatute,  therefore,  includes  sdl  cases 
v!^  ^o  «re  tenants  of  land  leased  to  a 


thini 


party  at  a  rent  payable  to  each,  or 


^*^  there  is  a  rent-chai^,  or  any  money 

PJ^ent  or  payment  in  kind  due  to  them 

^?^  •nother  person,  and  where  one  re- 

?J"^  the  whole  or  more  than  his  propor- 

^^^^^  share  according  to  his  interest  in 

1?^  •tibjcct  of  the  tenancy.     There  is  no 

'^'^Uty  in  ascertaining  the  share  of  each, 

determining  when  one  has  received 

tiu  his  just  share,  and  if  he  has,  he 

iss  at  such  receiver  in  that  case  the 

af  the  other,  and  must  account. 

^^hea  we  seek  to  extend  the  meaning 


of  the  statute  beyond  the  ordinary  mean- 
ing of  its  words,  and  to  apply  it  to  cases 
in  which  one  has  enjoyed  more  of  the 
benefit  of  the  subject,  or  made  more  by 
its  occupation  than  the  other,  we  have  in- 
superable difficulties  to  encounter.  There 
are  obviously  many  cases  in  which  a  tenant 
in  common  may  occupy  and  enjoy  the 
land  or  other  subject  of  tenancy  in  common 
solely,  and  have  all  the  advantage  to  be 
derived  from  it,  and  yet  it  would  be  most 
unjust  to  make  him  pay  anything.  For 
instance,  if  a  dwelling-house  or  room  is 
solely  occupied  by  one  tenant  in  common 
without  ousting  Uie  other,  or  a  chattel  is 
used  by  one  tenant  in  common  and  nothing 
is  received,  it  would  be  most  inequitable 
to  hold  that  by  the  simple  act  of  occupation 
or  user,  without  any  agreement,  he  should 
be  liable  to  pay  a  rent  or  anything  in  the 
nature  of  compensation  to  his  co-tenant 
for  that  occupation,  to  which,  to  the  full 
extent  to  which  he  enjoyed,  he  had  a  per- 
fect right.  It  appears  impossible  to  hold 
such  a  case  to  be  within  the  statute,  and 
an  opinion  to  that  effect  was  depressed 
by  Lord  Cottenham  in  M*Mahon  v.  Bur* 
chelL  Such  cases  are  clearly  out  of  the 
operation  of  the  statute.  Again,  there  are 
many  cases  where  profits  are  made  and  are 
actually  taken  by  one  co-tenant,  yet  it  is 
impossible  to  say  that  he  has  received 
more  than  comes  to  his  just  share.  For 
instance,  if  one  tenant  employs  his  capital 
and  industry  in  cultivating  the  whole  of 
the  piece  of  land,  the  subject  of  the 
tenancy  in  a  mode  in  which  the  money 
and  labour  expended  greatly  exceed^  the 
value  of  the  rent  or  compensation  for  the 
mere  occupation  of  the  land, — ^in  raising 
hops  for  example,  which  is  a  very  hazardous 
adventure, — and  he  takes  the  whole  of  the 
crops,  is  he  to  be  accountable  for  any  of 
the  profits  in  such  a  case,  where  it  is  clear 
if  the  speculation  had  been  a  losing  one 
altogether  he  could  not  have  called  for  a 
moiety  of  the  loss,  as  he  would  have  been 
enabled  to  do  had  it  been  so  cultivated  by 
the  mutual  agreement  of  the  co-tenants? 
The  risk  of  the  cultivation  and  the  profits 
and  the  loss  are  his  own,  and  what  is  just 
with  respect  to  the  very  uncertain  and 
expensive  crop  of  hops  is  also  just  with 
respect  to  all  the  produce  of  the  land,  the 
fructus  industriales  which  are  raised  by  the 
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capital  and  industry  of  the  occupier,  and 
could  not  exist  without  it.  In  taking  all  the 
produce,  he  cannot  be  said  to  recdTe  more 
than  his  just  share  and  proportion  to  which 
he  is  entitled  as  tenant  in  common,  as  he 
receives  in  truth  the  remuneration  for  his 
own  labour  and  capital  to  which  a  tenant  has 
no  right.  In  the  ^nonymmwoiue  before  Lord 
Nort^  (6)  in  which  it  was  said  **  If  one  of 
four  tenants  in  common  stock  the  land  and 
manage  it,  the  rest  shall  have  an  account 
of  the  profits ;  but  if  a  loss  come,  as  if  the 
sheep,  &c.  die,  they  shall  bear  a  part,"  it  is 
evident  from  the  context  Lord  North  is 
speaking  of  a  case  where  one  tenant  in 
common  manages  by  the  mutual  agreement 
of  all  for  their  common  benefit,  for  he  gives 
as  an  illustration  the  right  of  a  part  owner 
of  a  ship  to  an  account  when  the  voyage 
is  undertaken  by  his  consent,  express  or 
implied.  When  the  natural  produce  of 
the  land  is  augmented  by  the  capital  and 
industry  of  the  tenant,  in  the  case  of  grass, 
for  instance,  by  manuring  and  draining,  and 
the  tenant  sells  it,  or  by  feeding  his  cattle 
he  makes  a  profit  of  it,  the  case  seems  to 
be  neither  within  the  words  nor  the  spirit 
of  the  act,  for  the  profits  of  the  grass  are 
fructu9  indtutriales.  It  may  be  observed, 
however,  that  the  evidence  in  the  bill  of 
exceptions  does  not  raise  either  of  these 
points.  We  therefore  think,  that,  upon 
the  evidence  set  out  in  this  case,  there 
was  nothing  to  warrant  the  jury  in 
coming  to  the  conclusion  that  the  de- 
fendant's testator  received  more  than 
his  just  share  within  the  meaning  of  the 
statute,  and  that  the  direction  of  the 
learned  Judge,  as  to  the  second  issue, 
was  therefore  wrong;  and  we  also  think 
there  was  no  conclusive  or  sufficient,  or 
indeed  any  evidence,  that  he  had  the  care 
and  management  of  the  farm,  for  the 
common  profit  of  the  plaintiff  and  the 
testator,  as  averred  in  the  declaration. 
We  therefore  think,  that  there  should  be 
judgment  to  reverse  the  judgment  of  the 
Court  of  Queen's  Bench,  and  for  a  venire 
de  novo. 

Judgment  reverted. 


'  THE  auEEN,  on  iht  proem 

of  THE  TRUSTEES  FOR  L 

1851.        J^    INO    THE    HAHLET    OP 

Nov.  8.       I      BND  OLD  TOWN,  V.  THE 

LONDON   WATERWORKS 

PANY. 

Rate — Construction  of  Lighting  j 
Tenements  and  Hereditaments —  Water 
pang — Pipes. 

A  local  act  for  lighting  a  hamlet  m 
that  rales  should  he  laid  upon  all  pt 
who  should  inhabit^  use^  occupy^  or 
possession  of  or  ef^oy  any  messuages^ 
ments,  houses,  warehouses,  or  other  buil 
tenements  or  hereditaments,  situate  or 
in  such  of  the  streets,  ^c.  or  other  j 
passages  and  places  within  the  hann 
should  from  time  to  time  he  lighted  by 
of  the  act. 

Held,  that  the  general  words  ''  tern 
add  hereditaments*'  included  only 
ejusdem  generis  with  those  before 
tioned,  and  which  were  capable  of 
inhabited  and  benefited  by  the  act,  an^ 
a  wetter  company  was  not  rateable  tn  r 
of  its  pipes  laid  in  the  ground  undt 
streets  of  the  hamlet. 

[For  the  report  of  the  above  cas 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  49.] 


(6)  Skin.  230. 


1851.       )  EDWARDS    AND    WIFE   V. 
Nov.  25.  3  ^^  ^^^  OTHERS, 

Execution — Discharge  of  Feme  Cot 
Separate  Property. 

The  practice  which  has  prevailed  q 
charging  from  custody  under  an  exe* 
a  married  woman  who  has  no  separaU 
petty  out  of  which  the  debt  can  be  sat 
prevails  equally  whether  the  husband 
be  not  taken  in  execution  with  her. 

Larkin  v.  Marshall  dissented  from. 

Trover  by  husband  and  wife,  upo 
possession  of  the  wife  as  administr 
against  Martyn  and  wife  and  Fiek 
wife.  Martyn  and  wife  suffered  jud§ 
by  default.  Field  and  wife  pleaded  to  ; 

At  the  trial,  a  verdict  was  taken  fi 
plaintiffs  subject  to  a  reference  to  ar 
tion,  the  arbitrator  having  power  to  i 
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tW  yerdiot  to  /itand  Dor  such  damages  as 
he  ahooid  award*  or  to  be  entered  for  the 
deftndanta,  Field  and  wife.  The  arbitra- 
tor by  his  award  assessed  the  plaintiffs' 
dmaamges  i^inst  Martyn  and  wife  at  100^., 
ind  found  that  the  plaintiffs  had  no  cause 
»f  action  agrainst  Field  and  wife,  but  that 
hey  had  reasonable  cause  for  joining  them 
M  defendants.  Under  this  award  the 
kfaater  taxed  the  costs  of  the  plaintiffs 
lae  U>  Field  and  wife  at  120/.,  and  these 
:0Sts  not  having  been  paid,  the  female 
ylamtiff  was  alone  taken  under  a  ca>  sa. 
rounded  upon  the  judgment  entered  for 
tbs  ooats.  Upon  an  affidavit  stating  these 
ftttUf  and  that  the  female  plaintiff  had  no 
«epavate  property,  an  order  was  made  by 
patteaon,  J.,  at  chambers,  discharging  her 
€com  custody. 

A  rule  nisi  for  setting  aside  this  order, 
•ad  allowing  the  defendants  Field  and 
"wSt  to  retake  the  female  plaintiff,  having 
Veoi  afterwards  obtained. 

Ogle  now  shewed  cause  (1). — The 
leuned  Judge  had  a  discretion,  and  in  the 
eieidse  of  it  discharged  the, female  plaintiff 
&om  custody;  and  under  these  circum- 
itances  the  Court  will  not  interfere.  The 
present  rule  was  obtained  on  the  authority 
^Lwhk  V.  Marshall  (2),  where  the  Court 
''B^^ued  to  discharge  a  married  woman  who 
^  been  taken  in  execution  without  her 
bosband.  But  the  distinction  there  drawn 
cumot  be  supported.  It  is  admitted  that 
^  IS  competent  to  discharge  a  woman  taken 
i^^er  with  her  husband,  and  the  reason 
*  not  keeping  her  in  custody  applies 
^^ly  to  both  cases. 

L^an  Campbell,  C.J. — It  certainly 
!^*  atrange  that  there  should  be  a  dif- 
^^^  when  the  husband  and  wife  are 
V^  taken  and  when  the  wife  is  taken 

^^Ik  V.  Deacon  (3)  is  the  foundation 

^)  He  took  ft  preHminary  objection  that  the  rule 

*^  *a«  dnwii  up  on  reading  another  affidavit  be- 

■jjf'tkmi  «std  at  Chambera  upon  which  the  Jadge*a 

•«  Wat  drawn  up,  and  cited  Alexander  v.  Porter, 

1)^1.  P.C.  (N.S.)  299,  and  Ftight  ▼.  Cook,  1  Dowl. 

•L.  F.C.  714;   a.  c.  18  Law  J.  Rep.  (h.s.)  aB. 

^tja  aipport  of  the  objection.    The  Court  con- 

■»*^CrMy,  io  aapport  of  the  rule,  to  the  facU  ap- 

WSS%  ^  ^  affidaTit  uied  at  Chambers. 

J^^SukRep.  804 ;  8.c.  19  Law  J.  Rep.  (n.8.) 

)'»W«I.B.MMn»,  128. 


of  the  practice  of  discharging  married 
women  without  separate  property  from 
custody.  Moreover,  here  the  wife  is  ad- 
ministratrix, and  was  obliged  to  be  joined 
as  a  co-plaintiff.  But,  non  constat  that 
she  was  ever  aware  of  or  assented  to  the 
action  being  brought. 

Graffy  in  support  of  the  rule. — Beynon 
V.  Jones  (4)  and  Larkin  v.  Marshall  ex* 
pressly  recognize  the  principle  of  law,  that 
where  there  is  judgment  against  husband 
and  wife,  both  may  be  taken  in  execution. 
But  the  Court  in  these  cases  assumed  the 
existence  of  a  practice  to  discharge  the 
wife  if  she  has  no  separate  property ;  but 
while  they  submitted  to  the  precedents  they 
said  that  "  it  is  impossible  to  reconcile  the 
practice  with  any  sound  principle,"  and 
refused  to  extend  it  to  a  case  like  the 
present  where  the  wife  alone  ia  taken. 
Newton  v.  Rowe  (5)  shews  that  a  wife,  who 
is  a  co-plaintiff,  may  be  taken  in  execution 
for  costs.  On  reference  to  the  books  there 
is  really  no  authority  to  shew  that  in  any  case 
a  married  woman  can  be  discharged  from 
custody.  In  earlier  editions  of  TidtTs 
Practice  (see  7th  ed.  p.  220),  it  is  stated 
that  a  practice  exists  to  discharge  married 
women  having  no  separate  property,  but 
no  authority  for  this  is  there  cited.  Then 
Chalk  V.  Deacon  came  before  the  Court  of 
Common  Pleas,  who  refused  to  accede  to 
that  proposition,  and  held,  that  the  Court 
had  a  discretion  and  were  not  bound  to 
discharge  a  feme  covert  merely  because  she 
had  no  separate  property.  Yet  in  a  later 
edition  of  Tidd*s  Practice^  (see  9th  ed. 
p.  194),  Chalk  v.  Deacon  is  cited  as  the 
authority  for  the  position  now  contended 
for.  There  is  but  one  case  before  Chalk 
V.  Deacon  where  a  married  woman  was  dis- 
charged from  custody,  and  that  was  the 
decision  only  of  a  single  Judge. 

[Lord  Campbell,  C.J. — Is  not  a  long 
course  of  practice  as  good  as  any  deci- 
sion ?]  ^ 

A  course  of  practice  prevailing  at  cham- 
bers cannot  be  valid  if  it  appears  not  to  be 
supported  by  principle.  The  absence  of  any 
decision  tends  to  shew  that  the  practice  has 
not  been  acquiesced  in. 

(4)  15  Mee.  &  W.  566;  a.c.  15  Law  J.  Rep. 
(N.a.)  Exch.  808. 

(5)  9  as.  Rep.  948 ;  a.  c  16  Law  J.  Rep.  (N.a.) 
ae.  146. 
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[OgU  refilled  to  Edward*  v.  Raurke 

(6).r 

That  was  an  arrest  on  mesne  process. 
There  is  no  ground  for  arguing  that  the 
effect  of  keeping  the  wife  in  custody  would 
be  to  subject  her  to  perpetual  imprison- 
ment, as  by  section  101.  of  1  &  2  Vict. 
c.  110.  she  may  take  the  benefit  of  the 
Insolvent  Act.  Here  it  is  not  sworn  that 
the  husband  could  be  taken,  and  so  if  the 
wife  is  discharged  the  creditor  loses  all 
security. 

Lord  Campbell,  C.J. — I  am  of  opinion 
that  this  rule  should  be  discharged,  and  that 
my  Brother  Patteson,  under  the  circum- 
stances submitted  to  him,  had  a  discretion 
which  he  well  exercised.  No  doubt  an  exe- 
cution creditor  has  a  perfect  right  to  take 
the  body  of  a  married  woman  in  execution. 
The  question  is,  whether  a  Judge  has  any 
and  what  discretion  to  discharge  her.  It 
is  admitted  that  there  has  existed  for  many 
years  a  practice  to  order  a  married  woman 
to  be  discharged  when  she  has  been  taken 
with  her  husband  and  has  no  separate  pro- 
perty. That  proposition  is  laid  down  by 
Mr.  Tidd,  on  whose  authority  alone  I 
should  incline  to  act,  as  I  regarded  him 
with  great  respect,  and  have  the  highest 
confidence  in  his  knowledge  of  the  prac- 
tice of  the  courts.  If  it  were  proved  that 
such  a  practice  were  contrary  to  law,  it 
could  not,  of  course,  prevail;  but  where 
a  practice  has  been  long  established  and 
can  be  supported  it  shovdd  be  supported. 
Now  I  think  the  practice  in  this  respect 
is  very  reasonable ;  for  a  party  can  have 
no  object  except  that  of  oppression  in 
keeping  in  custody  a  married  woman  with 
no  property  of  her  own  out  of  which  she 
can  satisfy  the  debt.  Such  is  not  a  legiti- 
mate mode  of  enforcing  payment.  If  the 
Court  of  Exchequer  had  denied  that  a 
Judge  had  any  discretion  to  discharge  a 
married  woman,  I  should  have  felt  the 
greatest  respect  for  their  decision.  But 
they  do  not  say  so ;  all  that  my  Brother 
Parke  says  is,  that  he  will  not  go  beyond 
what  is  established  by  the  precedents, 
although  he  does  not  see  upon  what  prin- 
ciple diey  rest.  He  recognizes  them  so 
far  as  they  go.     Now  upon  what  principle 

(6)  1  Tenn  Rep.  486. 


can  they  rest  except  this,  that  the  eapl 
of  the  wife  cannot  assist  the  credifti 
obtaining  satisfaction  of  his  d^t? 
it  make  any  difference,  therefore,  wh 
the  husband  is  taken  with  the  wife  or 
Is  it  to  be  left  to  the  creditor  to  say 
by  omitting  to  take  the  husband  he  '. 
right  to  detain  the  wife  ?  I  think  ths 
distinction  contended  for  in  support  c 
rule  cannot  be  supported,  and  that 
Judge  sees  reason  to  believe  that  the 
object  in  taking  the  wife  was  opprei 
he  may  discharge  her  even  if  taken  wit 
her  husband. 

Patteson,  J. — If  I  had  any  disa 
I  do  not  think  that  I  exercised  it  wit 
in  discharging  the  female  plaintiff.  L 
V.  Marshall  was  no  doubt  brought  t 
notice,  but  I  always  understood  the 
tice  of  this  Court  to  be  to  discharge  a 
ried  woman  who  has  no  separate  pro 
and  where  there  is  no  collusion.  A 
on  that  practice  I  did  not  feel  that  1 
bound  to  alter  it  on  the  authority  of 
case,  which  seems  certainly  to  ex 
an  opinion  that  the  practice  rests  o 
principle  of  law,  but  admits  that  it 
prevailed  so  long  that  the  Court  i 
be  bound  by  it  in  cases  exactly  si 
to  those  before  decided,  but  In  no  o1 
They  also  say  that  in  Chalk  v.  D 
the  Court  of  Common  Pleas  consi( 
it  had  a  discretion  in  the  matter, 
that  case  was  not  the  first  instant 
the  kind.  The  Master  has  referrei 
to  a  note  of  a  case  in  1809,  before 
Justice  Bayley,  where  both  husbanc 
wife  were  taken,  and  the  same  coursi 
pursued.  Now,  can  there  be  any  e 
distinction  between  the  cases  when 
or  both  are  taken?  I  confess  I  d< 
like  such  a  fine  distinction,  and  I  m 
ground  upon  which  it  can  prevail 
it  be  said  that  the  Court  has  no  j 
to  take  away  the  right  of  a  credit 
avail  himself  of  his  execution  againi 
wife,  let  us  at  once  abolish  the  pn 
altogether.  But  if  the  practice  is  tc 
vail  where  the  husband  is  taken,  I  a 
understand  why  it  should  not  equally 
vail  where  he  is  not  taken.  Suppoi 
husband  were  actually  taken  to-mo 
the  wife  might  then  be  discharged  the 
day.  If  so,  I  cannot  see  for  what 
pose  she  is  to  be  detained  now. 
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Ctammoc,  J.-^LurHm  v.  Manhali  is 

the  abeongeat  authority  both  for  the  exiat- 

oiee  of  the  practice  and  for  its  binding 

cfttty  beemve  the  Judges,  disapproving  of 

ihe  piaetiee,  still  say  that  they  consider 

then  MM  Ives  bound  by  it  under  precisely 

Mwflar  cirenmstnnces,  but  they  make  a  dis- 

tmcHaotk  on  the  ground  that  the  wife  alone 

-mmm  taken  in  that  case.     Now,  if  the  prac* 

taoe  is  to  prevaU  at  all,  surely  it  ought  to 

(■•▼all  wherever  the  principle^pplies,  and 

thmt  is  where  a  wife  has  no  separate  pro- 

^eity.     It  can  be  no  sound  reason  for  a 

-wife's  discharge  that  her  husband  is  in 

4nifltody  with  her.     As  my  Brother  Patte- 

#att  obaerres,  the  husband  may  be  taken 

t»i*«Mirrow.     But  there  is  some  reason  in 

saying  that  she  ought  to  be  discharged 

iMcmse  she  has  no  separate  property;  and 

that  hen^  sworn  to  here,  I  think  the  order 

0V^  not  to  be  set  aside. 

VwHTMANy  J.  concurred. 

Rule  ditcharged. 


Tthi 

1841.       )     Ml 
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THB    SHREWSBUKT    AND    BUI- 

MIKOBAX  EAILWAT  COMPANY 

THE  LONDON  AND  NORTH- 

WB8TB&N  RAILWAY  COMPANY. 

Cnkraei^  Legality  of — Railway  Com" 
pamia  WUhdrawing  Opposition  to  Bill — 
J^^a^iAm  of  Profits — Competition — Convey- 
••^«  of  Troops,  ^c, — Construction  of  Con^ 
truct^Breach — Condition  Precedent. 

-By  eerUum  articles  of  agreement  made 

^•*^<es  ike  Sm  and  B.  Railway  Company, 

'^  L  and  N.  W.  Railway  Company  and 

^  S,  U.  Railway  Company,  reciting  thai 

^  S^  and  B.  Railway  Company  had  agreed 

^  ^fiikdraw  their  oppodthn  to  a  biU  before 

f^ll^Uameni  for  autharisting  a  lease  of  the  S, 

^.lUilway  Company  to  the  L.  and  N.  fV. 

^^^hfop  Company,  and  UMt  it  had  been 

*tNM£^  agreed  by  the  three  companies  that 

^^Henanis  thereinafter  contained  should 

H^fduelly  entered  into  by  them,  on  an  act 

**^  obtained  for  authorizing  such  lease,  it 

***  ^rikessed  (inter  alia)  that  during  the 

y'Wwscesf  wcA  lease  separate  accounts 

^Ml  he  k^  qf  ill  passengers,  ^c.  cos* 

em'^S.andB.  and  S.  U.  Railway 
,  miihM  the  money  received  in  respect 
¥^  ImJUi.eheuld  be  divided  between  the 
,XXL-Q.B. 


three  companies  in  certain  proportions ;  and 
further,  that  during  the  continuance  of  eueh 
lease  the  L,  and  N.  W.  and  S.  U.  Railway 
Companies  would  not  carry  any  passengers, 
goods,  ^c,  or  other  matters  and  things  he- 
tween  certain  points,  nor  would  use  a  certain 
portion  of  the  S.  U,  Railway  Une,  to  compete 
for  any  traffic  which  properly  belong^  to 
the  S.  and  B.  Railway. 

Held,  first,  that  this  agreement  was  not 
void  as  a  fraud  upon  the  legiskUure. 

Secondly,  that  it  was  not  illegal  as  giving 
a  monopoly,  and  depriving  the  public  of  the 
benefit  of  competition. 

Thirdly,  that  the  stipulationi  to  dMde  the 
profits  was  not  a  fraud  upon  the  shareholders 
of  the  respective  companies. 

FourtMy,  that  the  clause  restraining  the 
carriage  of  passengers,  ^c.  on  the  S,  U. 
Railway  line  was  not  contrary  to  the  1  ^2 
Vict.  c.  98.  andthel  S^%  Vict.  c.  85.  pro^ 
tiding  for  the  conveyance  of  mails  and  troops 
on  railways ;  and-^ 

Semhle^^That  such  traffic  was  impliedly 
excepted  out  of  the  restraining  clause. 

A  further  clause  of  the  articles  provided 
**  That  the  agreement  thereby  come  to  should 
not  in  any  manner  be  evaded  or  eluded  by 
either  of  the  contracting  parties,  nor  should 
any  arrangement,  scheme,  device  or  con* 
trivance  be  resorted  to  or  attempted  for  that 
purpose.** 

Held,  that  this  clause  was  independent  of 
the  existence  of  a  lease,  and  that  a  breach 
was  well  assigned  upon  it,  without  averring 
the  granting  of  any  such  lease. 

Covoiant.  The  declaration  stated  that 
before  and  at  the  time  of  the  making  of 
the  indenture  thereinafter  mentioned,  to 
wit,  on,  &c.,  a  certain  line  of  railway  was 
in  course  of  formation  between  Slurews^- 
bury  in  the  county  of  Salop  and  Wel- 
lington in  the  same  county,  and  there- 
upon afterwards  and  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &c.  by  a 
certain  indenture  under  the  name  of  articles 
of  agreement  then  made  between  the  plain- 
tiffs of  the  one  part  and  the  defendants  of  the 
other  paTt[profert],  after  reciting  amongst 
other  things,  as  the  fiact  was,  that  the  said 
line  of  railway  in  course  of  formation  be- 
tween Shrewsbury  aforesaid  and  Welling^ 
ton  aforesaid  was  common  to  the  plain- 
tiffs and  the  Shropshire  Union  Railways 
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and  Canal  Company,  and  was  under  the 
direction  and  csontroid  of  a  joint  committee 
of  management,  and  that  a  bill  had  been 
introduced  into  parliament  during  the  then 
last  preceding  session  for  authorizing  a 
lease  in  perpetuity  of  the  undertaking  of 
the  said  Shropshire  Union  Railways  and 
Canal  Company  to  the  said  London  and 
North-Westem  Railway  Company,  and 
that  the  same  had  been  opposed  by  the 
plaintiiFs,  and  that  the  plaintiffs  had  agreed 
to  withdraw  their  opposition  to  the  said 
bill  on  its  being  mutually  arranged  and 
agreed  between  the  said  several  com- 
panies that  the  covenants  and  agreements 
thereinafter  contained  should  be  mutually 
entered  into  by  them  on  an  act  of  par* 
liament  being  obtained  for  authorizing 
such  lease  as  aforesaid,  or  a  lease  be- 
tween the  same  parties,  of  any  part  of 
the  said  undertaking  between  Shrewsbury 
and  Stafford,  and  reciting  that  such  act 
had  been  obtained  during  the  then  last 
preceding  session  of  parliament,  it  was 
witnessed,  and  it  was  thereby  mutually 
covenanted  and  agreed  by  and  between 
the  plaintiffs  and  defendants,  that  the  said 
Shropshire  Union  Railways  and  Canal 
Company  or  the  London  and  North- 
Westem  Railway  Company  should,  during 
the  continuance  of  any  such  lease  autho- 
rized to  be  granted  by  such  act,  make  and 
keep  a  separate  and  distinct  account  of 
all  passengers,  cattle,  luggage,  goods  and 
other  matters  and  things  which  such  com- 
panies or  either  of  them  should  convey  or 
carry  from  Shrewsbury  or  Wellington,  &c. 
to  Rii^by,  &c.,  and  also  a  like  separate 
and  distinct  account  of  all  sum  and  sums 
of  money  which  suph  last-mentioned  com- 
panies or  either  of  them  should  receive  fbr 
the  carrying  or  conveyance  of  all  passen- 
gers, &c.  of  or  respecting  which  they  were 
to  keeplsuch  separate  and  distinct  accounts 
as  aforesaid ;  and  also  that  the  said 
Shrewsbury  and  Birmingham  Railway 
Company  should  in  like  manner,  and 
during  the  like  period,  make  and  keep  a 
separate  account  of  all  passengers,  &c.; 
which  such  last-mentioned  company  should 
convey,  &c.  from  Shrewsbury  or  Welling- 
ton, &c.  to  Riigby,  and  a  like  separate 
account  of  all  sum  and  sums  of  money  which 
the  said  Shrewsbury  and  Birmingham  Rail- 
way Company  should  receive  for  the  carry- 


ing or  conveyance  of  such  passengers, 
&c.,  and  that  the  said  Shropshire  Union 
Railways  and  Canal  Company  or  the 
said  London  and  North-Westem  Railway 
Company  on  the  one  part,  and  the  said 
Shrewsbury  and  Birmingham  Railway  Com- 
pany on  the  other  part,  should  respectively 
fit>m  time  to  time  make  out  and  supply  to 
the  other  of  them  a  half-yearly  account  or 
abstract  of  all  tiie  matters  mentioned  and 
oomprised  in  the  said  first  article  or  danse, 
which  account  should  be  subject  to  be 
audited  by  the  respective  auditors  of  the 
said  thereby  contracting  companies,  &c«, 
and  that  it  should  from  time  to  time  be 
ascertained  and  determined  by  the  auditors 
now  much  of  the  monies  by  such  accounts 
appearing  to  have  been  received  should 
have  been  received  for  or  in  respect  of  the 
distance  from  Shrewsbury  or  Wellington, 
&c.  to  Stafford  or  Wolverhampton,  or  from 
Stafford  or  Wolverhampton  to  Shrewsbury 
or  Wellington,  and  such  sum  when  so  ascer- 
tained should  be  divided  between  the  said 
Shropshire  Union  Railways  and  Canal 
Company  and  London  and  North-Westem 
Railway  Company  as  one  party  and  the 
said  Slurewsbury  and  Birmingham  Railway 
Company  as  the  other  party,  &c.  And 
the  defendants  did  in  and  by  the  same 
indenture  covenant  with  the  plaintiflEs  that 
during  the  continuance  of  any  such  lease 
as  aforesaid  the  said  Shropshire  Union 
Railways  and  Canal  Company  and  London 
and  North-Westem  Railway  Company,  or 
either  of  them,  should  not  nor  would  con- 
vey or  carry  any  passengers,  eattie,  lug- 
gage, goods  or  other  matters  or  things 
from  Shrewsbury  aforesaid  or  Wellingtan 
aforesaid,  or  from  any  part  between  ^ose 
two  places  to  any  point  or  place  on  the 
line  of  the  Shrewsbury  and  Birmingham 
Railway  or  the  Birmingham,  Wolverhamp- 
ton and  Stour  Valley  Railway,  nor  use  the 
line  of  the  Shropshire  Union  Railways  by 
Gnosall  or  Stafford  to  compete  for  any 
traffic  which  should  properly  belong  to 
the  Shrewsbury  and  Birmingham  Railway. 
And  the  defendants  diid  by  the  same 
indenture  further  covenant  with  the  plainr 
tiffs,  that  the  agreement  thereby  come  to 
should  not  in  any  mai^ner  be  evaded  or 
eluded  by  them  the  defendants,  and  that 
no  arrangement,  scheme,  device  or  Qon- 
triyance  should  be  resorted  to  or  attempted 
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fay  them  lor  that  purpose,  as  by  the  tame 

mdentme,  reference  being  thereunto  had, 

tvill  more  folly  appear.     The  fifth  breach 

~  was,  that  after  the  making  of  the 

indenture,  and  before  the  commence- 

tt  of  this  suit,  to  wit,  on,  &c.,   the 

^tefendants  ^d  evade  and  elude  and  thence 

<xnitinually,  until  and  at  the  time  of  the 

cominencement  of  this  tnit,  have  oontinued 

*o  eTade  and  elude  the  said  covenants  and 

^igreements  and  each  of  them  in  the  said 

sidcmtore  contained,  and  during  all  that 

^me  the  defendants  have  resorted  to  and 

Jrttempted  divers  arrangements,  schemes, 

devices  and  contrivances  for  the  purpose 

«£  evading  and  eluding  the  covenants  and 

agreements  and  each  of  them,  contrary  to 

^e  tenor  and  effect,  true  intent  and  mean* 

ing  of  their  said  covenant  in  that  behalf 

aforesaid. 

The  defendants  set  out  upon  oyer  the 

tttd  articles  of  agreement  mentioned  in 

^  declaration  (1)»  by  the  fourth  of  which 

it  vis  provided  "  that  the  agreement  hereby 

oome   to   shall  not  in   any   manner   be 

traded  or  eluded  by  either  of  the  con- 

^iBcting  parties,  nor  shall  any  arrangement, 

TJunne,  device  or  contrivance  be  resorted 

^   or  sttempted  for  that  purpose,"  and 

^bevi  demurred  generally  to  the  fifth  breach 

^■Kigned  in  the  declaration.      Joinder  in 


*Kie  case  was  now  (2)  argued  by— 

CffwUn^^  for  the  defendants.— ^First,  the 

^^^ili  hnach  is  defective  for  not  averring 

^^*^A  the  undertaking  has  been  completed, 

^^^    tbit  the  parties  have  come  to  an  agree- 

"^^*l,  or  that  the  defendants  have  taken 

?^^«>etrion  of  the  Shropshire  Union  line, 

^'^  that  the  requisite  capital  has  been  sub- 

•^■ibed,  and  a  certificate  granted  by  the 

»^way  Commissioners,  which  by  section 

^1*  of  the  Leasing  Act,  10  &  11   Vict. 

^  czxL,  is  necessary  before  there  can  be 

^  ksae  of  the   Shropshire  Union   Rail- 

'      ^*y.     If  these  preliminaries  have  not 

^en  place,  the  declaration  charges  the 

^*fa>diats  with  eluding  and  evadmg  that 

^^  they  had  no  power  to  do.     There 

*^  provision  in  the  act  or  in  the  agree- 

yff)  Ilett  articles  ind  alto  the  clansei  of  the 
^''^Act  are  let  oat  U  extauQ^  in  20  Law  J.  Rep. 

^^Bfbr.  IS, before  Lord  Camphell,  C.J.,  Patte- 
"^^  Oelf^^s,  I.  and  Wightman,  J. 


ment  that  any  lease  is  to  be  granted.  This 
question  was  raised  in  equity  (3),  but  the 
Lord  Chancellor  directed  this  action  to  be 
brought  to  try  the  legal  rights  of  the  paru 
ties.  Secondly,  assuming  that  a  lease  has 
been  granted,  still  this  agreement  is  void, 
and  no  evasion  of  it  can  afford  a  ground  of 
action.  In  the  first  place,  the  agreement 
is  a  fraud  on  the  legiriature,  as  it  is  an 
attempt  to  carry  out  an  arrangement 
entered  into  whfle  the  bill  was  pending  in 
parliament,  and  which  was  kept  out  of 
sight,  and  which  if  known  might  have 
prevented  the  act  from  being  granted. 
Hawden  v.  Simpmm  (4)  is  different ;  there 
the  agreement  did  not  appear  to  have 
been  kept  back. 

[Lord  Campbell,  C.J.*— You  must 
midce  out  that  there  has  been  a  prospec- 
tive violation  of  the  act.] 

The  act  sanctions  a  lease  in  very  dif- 
ferent tenns  from  that  provided  for  by  the 
articles. 

[Lord  Campbell,  C.J.-^Unless  the 
variance  afiects  the  rights  of  the  public,  I 
do  not  see  how  it  avoids  the  agreement.] 

By  article  8.  the  defendants  agree  not 
to  carry  on  part  of  the  line,  and  thereby 
they  deprive  the  public  of  the  benefit  of 
competition,  and  in  feet  set  up  a  monopoly. 
They  in  feet  agree  to  give  up  part  of  the 
duties  imposed  on  them.  Moreover,  the 
different  terms  on  which  the  lease  is  to  be 
enjoyed  affects  the  interests  of  shareholders 
and  mortgagees.  The  Companies  Clauses 
Consolidation  Act  (8  &  QVict.  c.  16.)  ss.  64. 
and  120.  direct  that  the  profits  shall  be 
distributed  among  the  shareholden,  whereas 
under  this  agreement  they  will  be  divided 
with  another  company. 

[Lord  Campbell,  C.J.—- Must  not  the 
general  act  mean  that  the  clear  profits  after 
paying  all  outgoings  are  to  be  shared  ?] 

The  effect  of  the  agreement  is  to  create 
a  partnership  between  the  plaintiffs  and 
the  defendants  as  to  certain  parts  of  the 
carrying  trafiic.  This  was  decided  to  be 
so  by  the  Court  of  equity,  which  thought 
that  the  loss  which  thus  occurred  was 
otherwise  compensated,  but  a  Court  of  law 
cannot  enter  into  such  considerations. 

(3)  2  Mac.  &  Oor.  324,  and  3  Ibid.  70 ;  a.  c  20 
Law  J.  Rep.  (n.s.)  Chanc.  90. 

(4)  10  Ad.  &  £.  793;  a.  a  8  Law  J.  Rep.  (s.t.) 
Ezch.  281. 


COURT  OF  QUEEN*S  BENCH:* 


[N^wSmuss 


[Lord  Campbell,  C.J.— -Hiere  is  no 
general  partnership  here.  It  is  an  arrange- 
ment beneficial  to  both  parties,  and  the 
object  is  to  increase  the  dividends.] 

Possibly  it  may,  upon  the  whole,  be  a 
beneficial  arrangement,  but  that  cannot 
affect  its  legality. 

[Lord  Campbell,  CJ. — But  it  may 
afford  a  criterion  of  bona  fidesJ] 

In  the  next  place,  tlie  agreement,  if 
enforced,  would  compel  the  defendants  to 
violate  the  provisions  of  the  1  &  2  Vict, 
c.  98.  and  7  &  8  Vict.  c.  85.  ss.  11.  and 
12.  as  to  the  conveyance  of  mails  and 
troops  by  railways.  The  language  of  the 
restriction  is  wide  enough  to  include  every 
possible  kind  of  traffic  for  which  the  rail- 
way company  receives  payment,  as  they 
are  entitled  to  do  under  those  acts.     - 

Peacock,  contr^.— -First,  there  has  been 
no  fraud  committed  on  the  legislature  in 
making  this  agreement.  Its  only  object 
is  to  protect  t}ie  interests  of  the  plaintiffii. 

[Lord  Campbell,  C.J.— -It  is  a  great 
public  advantage  where  the  legislature  has 
sanctioned  two  lines  of  railway  between 
the  same  places,  and  is  it  not  an  interference 
with  that  benefit  if  the  two  companies 
agree  not  to  compete  ?] 

There  is  no  obligation  imposed  by  the 
legislature  upon  the  defendants  to  carry 
on  their  own  line  or  on  that  of  the  Shrop- 
shire Union  Company — Edwards  v.  ^ 
Grand  Junction  Railway  Company  (5).  If 
this  agreement  had  been  brought  before 
parliament,  there  is  nothing  to  shew  that 
it  would  not  have  been  sanctioned.  Then 
It  is  said  that  this  has  the  effect  of  dimin- 
ishing the  dividends  payable  to  the  share- 
holders. 

[Lord  Campbell,  C.J.  —  We  do  not 
think  there  is  anything  in  that  argument.] 

Then  as  to  the  conveyance  of  mails  and 
troops,  there  is  nothing  in  the  agreement 
affecting  this  peculiar  kind  of  traffic.  It 
is  manifest  that  carrying  mails  or  troops 
woald  not  be  a  breach  of  this  agreement. 

[Lord  Campbell,  C.J. — Possibly  as 
there  is  a  clear  obligation,  the  agreement 
must  be  read  as  impliedly  excepting  these 
things.] 

Then  supposing  the  agreement  is  not 


(5)  1  MyL  &  Cr.  650 ;  8.c.  6  Law  J.  Rep.  (n.8.) 
Chanc.47. 


Ulegal,  it  takes  effect  aldiough  a  lease  has 
not  been  granted.  The  breach  alleged  as 
an  evasion  is  the  doing  acts  previous  to 
taking  the  lease  which  therefore  cannot  be 
a  condition  precedent  to  the  terms  of  the 
fourth  article.  It  is  certainly  not  made  so 
in  terms. 

[Lord  Campbell,  C.J. — There  is  no 
special  demurrer  that  the  breach  is  too 
general,  and  there  seems  to  be  great  diffi- 
culty in  saying  that  the  granting  of  the 
lease  was  a  condition  precedent  to  perftmn- 
ing  the  terms  of  the  4th  article.] 

Cowling,  in  reply .-^If  diere  were  any 
doubt,  the  intention  of  the  parties  is  macte 
clear  by  section  11.  of  the  Leasing  Act, 
which  provides  that  the  line  shsll  be 
worked  by  the  London  and  North-Westem 
Company.  The  argument  as  to  the  car- 
riage of  mails  and  troops  is  unanswered. 

[Lord  Campbell,  C.J.«^As  to  that, 
they  scarcely  act  as  carriers.  Must  not  the 
agreement  be  confined  to  that  sort  of 
traffic  which  they  may  refuse  to  carry  ?] 

The  words  themselves  do  not  contain 
such  a  limitation,  and  no  such  restriction 
is  implied.  The  duty  of  carriers  is  as 
large  as  their  liability,  as  to  which  the 
only  implied  exceptions  are  the  act  of 
God  and  the  Queen's  enemies.  Then  as 
to  the  breacli.  The  agreement  is  not  to 
evade  performance  of  acts  to  be  done  under 
the  lease,  and  that  assumes  that  a  lease 
is  granted  before  there  can  be  any  such 
evasion.  If  the  defendants  had  evaded 
granting  the  lease,  that  might  have  been 
a  breach,  but  none  such  is  assigned,  nor  is 
there  any  general  allegation  of  non-per- 
formance of  the  agreement. 

Cur,  adv.  vuli. 

Judgment  was  now  delivered  by — 

Lord  Campbell,  C.J. — This  was  a 
general  demurrer  to  the  fifth  breach  as- 
signed in  a  declaration  in  an  action  for 
breach  of  covenant,  contamed  in  certain 
articles  of  agreement  made  between  the 
plaintiffs  and  the  defendants.  The  articles 
themselves  are  set  out  in  extemo  by  the 
defendants  upon  oyer ;  and  by  the  fourtli 
article  it  is  provided,  '*  that  the  agreement 
hereby  come  to  shall  not  in  any  manner 
be  evaded  or  eladed  by  either  of  the  con- 
tracting parties,  nor  shall  any  arrangement, 
scheme,  device  or  contrivance  be  resorted 
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to  or  attempted  for  that  purpose."     The 
fifth  breach  is  assigned  upon  that  article, 
in  the  terms  of  it,  alleging  that  the  de- 
fendants did  evade  and  elude  the  agree- 
ment and  resorted  to  and  attempted  divers 
sirangements,  schemes,  devices,  and  contri- 
Tances  for  the  purpose  of  evading  and  eluding 
the  agreement.     To  this  breach  the  defen- 
dants demurred  generally,  on  the  grounds, 
as  stated  upon  the  aigument,  first,  that  the 
declaration  was  defective  in  not  contain- 
ing an  averment  that  the  capital  had  been 
subscribed  and  a  certificate  granted,  and 
that  a  lease  had  been  made  as  mentioned 
ia  the  agreement,  the  defendants  contend- 
ing that  the  different  articles  in  the  agree- 
ment were  only  binding  during  the  exist- 
ence of  such  lease;  and  secondly,  that  the 
afireement  itself  was  wholly   void  as  a 
frsod  upon  the  legislature,  the  public,  and 
the  thtfeholders  of  the  respective  com- 
peniei.    l^th  respect  to  the  first  of  these 
objections,  that  there  is  no  averment  of 
^e  subscribing  the  capital,  granting  the 
certificate,  or  of  the  making  or  existence  of 
^  lease,  it  is  sufficient  to  observe  that 
^  article  upon  which  the  fifth  breach  is 
^^^isned  is  wholly  independent  of  and 
''"^nected  with  the  subscription  of  the 
^^P<t«l,  granting  the  certificate,   or   the 
j^'^ng  or  existence  of  a  lease.     It  may 
<*e  tii^t  the  evasion  and  elusion  complained 
^U&   the  fifth  breach  is  the  impeding  the 
**^pletion  of  those  very  matters,  or  at- 
^pting,  by  schemes  and  devices,  to  pre- 
^^^   their  being  completed  or  the  lease 
^"^^ined.      We  are  therefore   clearly  of 
^'l^i^on   that  that    objection    cannot  be 
"^^^^ined.     The  question  then  is,  whether 
"^  Agreement  is  void  in  law.     As  it  has 
'^^^^  clearly  settled  that  an  agreement  to 
''itHdraw  opposition  to  a  railway  bill  for  a 
?^^5^iniary  or  other  consideration  is  not 
i^^^S^  the  agreement  in  question  would 
<^y  be  void  in  case  it  was  illegal  upon 
^'^'^^^  grounds,   such  as  those  suggested 
oa  iht  part  of  the  defendanU,  that  it  was 
inJuiioQs  to  and  therefore  in  a  legal  sense 
^  fraud  upon  the  public  or  the  shareholders. 
'^  deiiendants'  counsel  contended  that  it 
^•s  injoiious  to  the  public,  by  giving,  in 
**^  a  monopoly  to  the  plaintifis,  and 
^J*^y  depriving  the  public  of  the  benefit 
v!^  vigjit  be  derived  from  competition. 
"  ^  were  so,  and  the  parties  proposed 


by  their  agreement  to  endeavour  to  prevent 
competition  generally,  there  might  be 
weight  in  the  objection ;  but  the  effect  of 
the  agreement  is  only  that  the  one  company 
shall  not  compete  or  interfere  with  the 
other  upon  the  particular  line  mentioned 
in  the  agreement ;  this  is  no  more  illegal 
than  it  would  be  for  two  persons  engaged 
in  trade  to  agree  that  one  shall  not  exercise 
his  trade  nor  compete  with  the  other  within 
a  particular  district.  It  was  also  objected 
that  it  was  void  as  injurious  to  the  share- 
holders of  the  company  and  a  fraud  upon 
them  by  the  stipulation  to  divide  the  pro- 
fits. If  such  a  stipulation  were  neces- 
sarily injurious  to  the  shareholders  the 
objection  might  be  valid ;  but  this  arrange- 
ment may  be  greatly  for  the  benefit  of  the 
shareholders,  and  without  such  co-opera* 
tion  of  the  two  companies  perhaps  no 
profit  would  be  made.  The  same  objec- 
tions to  the  validity  of  this  agreement  were 
urged  in  the  case  in  Chancery  between  the 
same  parties,  before  the  late  Lord  Cotten- 
ham,  as  reported  in  the  2nd  volume  of 
M^Naghten  and  Gordon's  Reports^  p.  324. 
The  case  was  fully  argued,  and  in  an  elabo- 
rate judgment  delivered  by  Lord  Cotten- 
ham,  he  held  that  there  was  nothing  in 
the  agreement  contrary  to  the  duty  which 
the  parties  respectively  owed  to  parlia- 
ment or  to  the  public  and  their  own  sub- 
scribers. But  before  stating  our  entire 
concurrence  with  the  judgment  of  the 
Lord  Chancellor,  it  is  necessary  to  advert 
to  an  objection  to  the  legality  of  the  agree- 
ment, which  was  not  taken  when  the  case 
was  before  him,  or  at  least  is  not  adverted 
to  by  him.  The  objection  was  founded 
upon  the  third  article  of  the  agreement,  by 
which  it  is  provided  "  that  the  Shropshire 
Union  Railways  and  Canal  Company  and 
London  and  North-Westem  Railway  Com- 
pany, or  either  of  them,  shall  not  carry  or 
convey  any  passengers,  cattle,  luggage, 
goods  or  other  matters  or  things  from 
Shrewsbury  or  Wellington  or  from  any 
point  between  those  two  places  to  any 
point  or  place  on  the  line  of  the  Shrews- 
bury and  Birmingham  Railway  or  the 
Birmingham,  Wolverhampton  and  Stour 
Valley  Railway,  nor  use  the  line  of  the 
Shropshire  Union  Railways  by  Gnosall  or 
Stafford  to  compete  for  any  traffic  which 
properly  belongs  to  the  Shrewsbury  and 
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[Nbw  Sb&ixs 


Bumdngbam  Raflway.*'  This  clauie  in 
the  agreement  is  said  to  be  contrary  to  the 
acts  of  parliament,  which  contain  provisiona 
for  the  conveyance  of  Her  Majesty's  tioops 
uid  the  mails  by  railway,  obligatory  on  the 
railway  companies*  It  may  well  be  doubted 
whether  the  conveyance  of  Her  Majesty's 
troops  or  mails  under  the  compulsory 
clauses  in  the  statutes  referred  to  would 
come  within  the  intention  and  meaning  of 
the  drd  clause,  by  the  terms  ^'  passengers, 
cattle,  luggage,  goods,  or  other  matters  or 
things ;"  Uie  parties  only  intending  to  in. 
elude  whatever  might  come  within  the 
ordinary  interpretation  of  those  terms; 
but  we  are  of  opinion  that  there  is  nothing 
in  that  clause  in  derogation  of  the  right  of 
the  Crown  to  send  soldiers  or  mails  by 
railway  to  any  place  within  the  prescribed 
limits,  as  they  may  go  by  the  Shrewsbury 
and  Birmingham  Railway  or  the  Birming- 
ham, Wolveihampton  and  Stour  Valley 
Railway  to  the  places  within  the  specified 
limits.  There  is  nothing  in  the  clauses  of 
the  statutes  relating  to  tibe  conveyance  of 
the  troops  or  mails  which  would  oblige  the 
defendants  to  become  carriers  upon  parti- 
cular parts  of  a  line,  which  they  would  not 
otherwise  be,  instead  of  another  company 
with  whom  they  have  engaged  not  to  com- 
pete as  carriers  upon  that  line.  Upon  the 
whole  case  we  are  of  opinion  that  the 
objections  taken  by  the  defendants  cannot 
be  supported,  and  that  the  plaintiffs  are 
entitled  to  our  judgment. 

Jud^efUfor  the  plainiiff8» 


The  Court  pemdUed  H.  to  exhibit  arti- 
cUm  of  the  peace  agamU  T. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  21.] 


Bail  Coubt."^ 

1 85 1 .       >     Ex  parte  hulsb. 
June  5.     J 

Articleeof  the  Peace — Reasonable  Ground 
of  Alarm — Threat  of  Violence  ifExhibitant 
unites  a  Letter, 

H.  had  written  a  letter  to  a  young  lady^ 
a  relative  of  T,  T,  afterwards,  in  oonsC' 
quence  of  his  writing  the  letter,  violently 
assaulted  H,  and  said,  **ifyou  write  again, 
I  wiUflog  you  within  an  inch  of  your  life,** 
On  a  subsequent  occasion,  T,  meeting  H, 
said  to  him,  *'  Remember  what  I  said  to  you,  I 
am  determined  to  put  a  stop  to  your  proceed- 
ings,** 


1852.  1  Re   HALL  V,   thb  noriolk 

Nov.  22.  j  BSTUART  OOMPAKT. 

Incorporated  Company  —  Transfer  of 
Shares — CaUs  unpaid — Refusal  to  register 
Deed  of  Transfer--^  ^  9  Viet.  c.  16. 
ss,  14,  15,  16.  and  IS. 

The  holder  of  shares  im  an  ineorporated 
company  under  the  operation  of  the  Com- 
panics  Clauses  ConsoUdaOon  Act,  8  4*  ^ 
Vict,  c.  16,  is  not  entitled  to  execute  an 
effectual  transfer  by  deed  of  kis  shares,  until 
M  caUs  due  at  the  time  upon  such  shares 
have  actually  been  paid,  and  the  secretary 
of  the  company  is  warranted  in  refusing  to 
register  under  the  I6th  section,  a  deed  of 
transfer  executed  whilst  caUs  remain  due. 

This  was  a  rule  calling  upon  the  secre- 
tary of  the  Norfolk  Estuary  Company  to 
shew  cause  why  a  writ  of  mandamus 
should  not  issue  directed  to  him,  com- 
manding him  to  enter  and  register  a  memo- 
rial of  a  deed  of  transfer  of  twenty-lour 
shares  in  the  said  company,  in  the  name 
of  Robert  Wheble  Bennett.  ' 

It  appeared  from  the  affidavits  in  sup- 
port of  the  rule,  that  the  Noifolk  Es- 
tuary Company  was  incorporated  by  sta- 
tute 9  &  10  Vict.  c.  ccclxxxviii.,  winch 
enacted  that  'The  Companies  Clauses 
Consolidation  Act,  1845,'  8  &  9  Vict, 
c.  16,  should  be  incorporated  into  and 
form  part  of  it;  that  20/.  per  share 
should  be  the  greatest  amount  of  one 
call  which  the  company  should  make 
on  the  shareholders,  and  that  the  num- 
ber of  shares  into  which  tlie  capital  of 
the  company  should  be  divided  should  be 
10,000/.;  and  that  one  month's  notice  at  the 
least  should  be  given  on  each  call.  That 
Robert  Wheble  Bennett  was  possessed  of 
twenty-four  shares  in  the  company,  and 
on  the  13th  of  March  last  sold  them  to 
James  Hall,  and  executed  an  assignment 
of  them  bearing  that  date.  That  the  ven- 
dor's broker  on  the  same  day  lodged  the 
deed  of  transfer  vrith  the  secretary  to  the 


Vofc.XXL] 


MICHAELMAS  TERM,  1851. 


96 


eompany  lor  registntion.  That  on  the  said 
13th  of  March  the  vendor  had  paid  all 
calls  that  had  heen  made  or  were  then  due 
m  respect  of  his  said  shares.     That  on  the 
27th  of  May  the  attorney  for  the  vendor 
wrote  a  letter  to  the  secretary  of  the  com- 
pany demanding  that  the  deed  should  be 
registered  in  the  name  of  the  vendees.  That 
afterwards  the  attorney  for  the  vendor  had 
in  interview  with  the  secretary,  who  re- 
loired  the  city  address  of  the  purchaser, 
md  stated  that  no  such  person  as  James 
Hall  could  be  found  at  the  place  described 
in    the    deed  of  transfer,  whereupon  the 
attorney  for  the  vendor  stated  that  James 
Hall  still  resided  there.     That  on  the  1 1th 
of  June  the  attorney  wrote  another  letter 
to  Uie  secretary,  stating  that  all  the  calls 
up(ML   the  shares  had  been  paid  up  and 
ol^eetiiig  to  give  a  second  address.     That 
oa  the  Idth  of  June,  the  attorney  for  the 
veador  saw  the  secretary,  when  the  secre- 
tary declined  to  register  the  deed,  and  it 
wia  Tetnmed  to  the  attorney  without  being 
ic^stered.     The  affidavit  of  the  secretary 
q{  tlie  company  in  opposition  to  the  rule 
•titod  that  on  the  5th  of  February  last  a  call 
<^SL  lOf.  per  share  was  duly  made  by  the 
^t^Belort  of  the  company  pursuant  to  the 
^^oif  of  the  acts  of  parliament  enabling 
.^^Btti  in  that  behalf,  upon  all  the  shares 
^  the  said  company,  including  the  said 
*^enty.four  shares.  That  on  the  said  13th 
^  ^arch  the  said  call  in  respect  of  the 
^"^'^■aty-four  shares  remained  wholly  due 
*»^  impaid  up  to  the  14th  of  April  last. 
.  -^Aipson  shewed  cause. — A  shareholder 
>B  Unincorporated  company  has  no  right 
^  tvanifer  his  shares  while  any  call  duly 
vt^cle  in  respect  thereof  remains  unpaid. 
'I^^«  8  ft  9  '\^ct.  c.  16.  s.  14.  enacts  that 
^*«   tnmsfb-  shall   be  by  deed ;    and  by 
^^^tiirn  16.  no  transfer  of  any  shares  ean  be 
Mds  after  any  call  shall  have  been  made 
'^  i«q)ect  thereof,  until  the  shareholder 
ihaQ  have  paid  such  call,  and  all  calls  for 
^  tiine  being  due  on  evqry  ^are  held  by 
^^   Until  the  execution  of  the  deed, 
^^  was  no  valid  trander  of  the  shares, 
^  H  that  tune  the  vendor  had  no  right  to 
^i^,  being  in  default  for  non-payment 
^  call  then  made.     The  only  cases  in 
^"'A  fteie  cssB  be  a  txa^afer  widiout  deed 
^frN»  expfesaed  in  the  18th  section, 
^*^  does  not  a|4p^y  to  this  case. 


Wordsworth,  contr^.— The  provisions  of 
the  act  relied  upon  were  intended  for  the 
protection  of  the  company,  and  to  enable 
them  to  secure  the  means  of  enforcing  calls. 
Here  the  only  reason  assigned  for  not 
registering  is  simply  non-payment  of  the 
call  made.  The  statute  assumes  that  by  the 
execution  of  the  transfer  deed,  all  interest 
in  the  shares  passes.  The  15th  section 
provides  that  until  it  has  been  delivered  to 
the  secretary,  the  company  may  still  look 
to  the  vendor  for  payment  of  calls,  and  the 
purchaser  is  not  to  receive  any  share  of 
the  profits,  or  to  be  entitled  to  vote.  This 
section  must  be  taken  in  connexion  with 
the  16th  section,  and  to  be  construed  as 
providing  that  no  shareholder  shall  be 
entitled  to  transfer,  as  against  the  claim  of 
the  company,  not  as  regards  the  rights 
between  the  parties  themselves. 

[Coleridge,  J. — Is  there  any  case  to 
be  found  of  the  execution  of  a  transfer  of 
shares  by  a  person  under  an  incapacity, 
and  a  refusal  by  the  company  to  register 
the  transfer?] 

The  only  case  of  the  kind  is  SHkenan 
V.  Dawson  (1),  where  there  was  a  refusal 
to  register  a  transfer  deed  on  the  ground 
that  the  transferor  was  an  infant  at  the 
date  of  the  transfer,  but  it  does  not  appear 
what  the  particular  enactments  were  in  that 
case,  and  the  questions  raised  were  very 
difl^rent.  He  also  referred  to  Ex  parte 
Tooke  (2)  and  Sayles  v.  Blane  (3). 

Patteson,  J. — The  question  is,  what  is 
the  meaning  of  the  words  of  the  16th 
section  of  the  act,  '*  no  shareholder  shall 
be  entitled  to  transfer  any  share"?  By 
the  14th  section,  every  shareholder  is  at 
liberty  to  sell  and  transfer  his  shares,  and 
"eveiy  such  transfer  shall  be  by  deed  duly 
stamped."  Then  the  15th  section  provides 
that  the  said  deed  of  transfer  (when  duly 
executed)  shall  be  delivered  to  the  secre- 
tary for  registration.  The  transfer  and  the 
deed,  therefore,  are  synonymous ;  and  that 
being  so,  it  seems  to  me  the  legislature  in- 
tended that  no  person  should  be  at  liberty 
to  transfer  his  interest  in  any  shares  except 
by  deed,  and  ^t,  not  whilst  a  call  re- 
mained unpaid ;  and  the  company,  knowing 

(1)  16  Law  J.  Rep.  (k.8.)  Clumc.  205. 

(2)  ]S  n^d.  aB.  S48. 
(9)  19  lUd.  19. 
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the  fkcts,  were  at  liberty  to  refbse  to  register 
the  transfer.  The  company  would  perhaps 
have  done  better  in  this  case  if  they  had 
at  once,  when  the  deed  was  left  for  reg^tra- 
tion,  informed  the  party  that  it  was  worth 
nothing.  The  company  might  be  put  in 
considerable  difficulty  by  registering  a 
transfer  which  they  knew  to  be  a  bad  one ; 
and  I  think  we  must  read  the  words  of 
the  act  as  meaning  that  shares  cannot  be 
transferred  until  the  calls  due  upon  them 
at  the  time  have  actually  been  paid.  If 
the  deed  had  been  delivered  as  an  escrow, 
to  take  effect  upon  the  payment  of  the 
calls  by  the  transferor,  a  different  question 
might  have  arisen  on  that  ground,  but 
here  there  was  nothing  of  that  kind.  The 
deed  was  intended  to  be  complete  and 
effective  on  the  day  of  its  execution.  The 
rule,  therefore,  must  be  discharged. 

Coleridge,  J. —  I  am  of  the  same 
opinion.  I  regret  being  obliged  so  to 
decide,  as  the  objection  rests  on  a  ground 
which  is  purely  vexatious,  and  cannot  avail 
hereafter  if  a  proper  transfer  be  made ;  but 
the  question  is,  what  is  the  law  ?  The  par- 
ticular section  of  the  act  was  passed  for  the 
benefit  of  the  company,  and  to  prevent  a 
shareholder  from  transferring  his  shares 
except  in  a  particular  way.  The  right  to 
transfer  must  be  taken  in  the  way  the  14th 
section  gives  it,  and  subject  to  the  regula- 
tions afterwards  expressed  in  the  15th  and 
16th  sections;  the  16th  section  in  effect 
saying,  that  during  the  time  that  calls 
remain  unpaid,  the  right  to  transfer  does 
not  exist.  That  it  has  this  meaning  abso- 
lutely, may  be  further  gathered  from  the 
difference  between  the  15th  and  16th 
sections,  and  the  18th  section.  The  latter 
section,  which  provides  for  the  devolution 
of  shares  in  case  of  death,  bankruptcy, 
insolvency,  marriage,  or  any  other  lawful 
means  than  by  transfer  before  provided 
for,  assumes  the  interest  in  the  shares  to 
pass,  but  provides  that  until  transmis- 
sion authenticated  in  the  way  thereby 
required,  the  transferee  shall  not  be  en- 
titled to  receive  any  share  of  profits,  nor 
to  vote  as  the  holder  of  any  such  share. 
Very  different  from  the  16th  section,  which 
seems  to  take  away  the  power  of  trans- 
ferring at  all  by  deed,  until  the  transferor 
shall  have  paid  all  calls  for  the  time  being 
due.      I   think,  therefore,    the    transfer, 


though  complete  as  between  the  parties 
on  the  18th  of  March,  was,  as  regarded  the 
company,  null  and  void  in  effect. 

WiGHTMAN,  J. — I  am  also  relactaatly 
of  the  same  (^nion.  By  the  14th  section 
every  shareholder  may  sell  and  transfer 
his  shares :  but  every  such  transfer  must 
be  by  deed,  and  by  the  15th  section,  until 
"  such  transfer"  has  been  delivered  to  die 
secretary  for  registration,  the  vendor  con- 
tinues liable  to  the  company  for  any  calls 
made,  and  the  purchaser  is  not  entitled  to 
receive  any  share  of  the  profits,  or  to  vote 
in  respect  of  the  shares  sold.  These  two 
sections  treat  the  transfer  by  deed  as  a 
complete  transfer,  requiring  nothing  more 
to  be  done  than  to  have  it  registered  in 
the  manner  pointed  out  by  the  15th  sec- 
tion. But  by  the  16th  section,  it  is  enacted 
that  no  shareholder  '*  shall  be  entitled  to 
transfer  any  share  after  any  call  shall  have 
been  made  in  respect  thereof,  until  he  shall 
have  paid  such  call,  nor  until  he  shall 
have  paid  all  calls  for  the  time  being  due 
on  every  share  held  by  him."  The  effect 
of  that  section  is  to  disqualify  any  share- 
holder from  making  any  effective  transfer 
of  his  shares,  whilst  any  calls  remain  unpaid, 
and  there  seems  very  good  reason  for  the 
disqualification,  although  it  may  cause  a 
hardship  in  this  particular  case.  The 
words  of  the  section  are  too  strong  to  be 
got  over,  and  the  rule  therefore  must  be 
discharged. 

Rule  discharged. 


} 


THE  QUEEN  V.  CAUDWELL. 


1851. 

Nov.  6, 

Criminal  Law '•^Motion  for  New  Trial 
'^Presence  in  Court  of  Defendant. 

A  VMiwn  for  a  new  trial  cannot  be  made 
on  behalf  of  the  only  defendant  in  a  criminal 
case,  upon  whom  sentence  of  transportation 
has  been  passed  at  the  assizes^  unless  the 
defendant  is  present  in  court. 

Semble,  that  where  there  are  several 
defendants,  all  need  not  be  present  in  court 
in  order  to  entitle  one  or  more  of  such  de- 
fendants to  move  for  a  new  trial. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (w.s.)  ^f.C.  p.  48.] 
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BailCoubz;.^  jutzks  o.  th«  south  staf- 
1851.      >     voedshi&s  railway  com- 
nov.  20.  j      paky. 

Lands  Clauses  Act — Arbitration — De- 
ddrafitm  hy  ArbHrator^^To  he  made  before 
^he!i  Jwiiee. 

(k  a  reference  to  arbitration^  under  the 
Lmds  Clauses  Consolidaiion  Act,  8  4*  9 
Viet.  e.  18,  respecting  the  compensation  to 
he  foid  to  a  landowner  whose  lands  have 


been  taken  by  a  railway  company  for  the 
purposes  of  the  railway ^  the  arbitrators  and 
umpire  may  make  the  declaration  required 
by  sect,  33.  before  a  Justice  of  the  Peace  of 
any  county y  and  are  not  limited  by  the  inter^ 
pretation  clause,  section  3,  to  make  it  before 
a  Justice  of  the  county  where  the  matter  in 
dispute  arose. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  52.] 


END  OF  MICHAELMAS  TERM,  1851. 
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WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE  EXCHEQUER  CHAMBER. 


HILARY  TERM,  16  VICTORIA. 


IN  THE  EXCHEQUER  CHAMBER.* 
1852.  >  HALLETT    AND    OTHERS    V.    DOW- 
Feb.  S.y  DALL. 

Maritime  Assurance  Company — Clause 
restricting  Liability  of  Shareholders-^Part- 
ners-^Pleading, 

A  declaration  in  assumpsit  for  a  total 
loss  on  a  policy  of  insurance  for  1,100/. 
on  a  ship  and  cargo,  stated  that  the  defen- 
dants were  shareholders  of  and  partners  in, 
the  General  Maritime  Assurance  Company, 
that  the  plaintiff  caused  a  policy  (which  was 
iet  out)  to  be  effected  on  the  ship  and  cargo, 
and  which  stated  that  '*  it  was  declared  and 
agreed  by  and  between  the  company  and  the 
assured  that  the  capital  stock  and  funds  of 
the  said  company  should  alone  be  liable  to 
answer  and  make  good  all  claims  and  de- 
mands whatsoever,  under  and  by  virtue  of 
the  said  policy,  and  thai  no  proprietor  of  the 
said  company,  his  or  her  heirs,  executors,  or 
administrators,  should  be  in  anywise  subject 
or  liable  to  any  claims  or  demands,  nor  be  in 
anywise  charged  by  reason  of  the  said  policy 
beyond  the  amount  of  his  or  her  share  or 
shares  in  the  capital  stock  of  the  said  com- 

*  Coram  Parke,  B.,  Alderson,  B.,  Cresswell,  J., 
Piatt,  B.,  Williams,  J.  and  Martin,  B. 


pany,  it  being  one  of  the  original  and  funda- 
mental principles  of  the  said  company  that  the 
responsibility  of  the  individual  proprietors 
should  in  all  cases  and  under  all  circum- 
stances be  limited  to  their  respective  shares 
in  the  capital  stock.**  The  declaration  then 
averred  that,  in  consideration  of  the  payment 
of  the  premium  and  of  the  promises  of  the 
plaintiff,  the  defendants  then  promised  the 
plaintiff  that  they  would  become  and  he  in- 
surers to  the  plaintiff  of  the  said  sum  of 
1,100/.  4*c.  "  and  would  perform  and  fulfil 
all  things  in  the  said  policy  of  insurance 
contained  on  their  part  as  such  insurers  of 
the  said  sum  of  1,100/.  to  be  performed  and 
fulfilled,  and  the  defendants  then  became 
and  were  insurers  to  the  plaintiff,  and  duly 
subscribed  the  said  policy  of  insurance  as 
such  insurers  of  the  said  sum  of  1,100/.  upon 
the  said  ship,**  After  stating  the  loss  of 
the  ship,  the  declaration  proceeded :  — 
"  Although  the  capital  stock  and  funds  of  the 
said  company,  always  from  the  time  of  the 
making  the  policy,  hitherto  have  been,  and 
still  are,  sufficient  to  pay  the  plaintiff  the 
said  sum  of  1,100/.,"  yet  that  the  defendants 
have  not  paid. 

To  this  declaration  there  was  a  demurrer 
by  one  defendant ;  and  by  another  a  plea  of 
non  assumpsit,  and  a  traverse  of  the  allega-  . 
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tion  of  the  sufficiency  of  the  capitai  stock  and 
/unds  of  the  company  to  pay  the  plaintiff. 

On  the  trial  of  the  issues  in  fact,   the 

jtlanUiff  proved  that  the  defendants  were  all 

shareholders,  and  one  of  them  a  director,  in 

the  General  Maritime  Assurance  Company^ 

mndpwt  in  the  deed  of  settlement  of  the  company 

€ind  the  policy.  The  former  instrument  stated 

that  the  company  was  formed  for  the  purpose 

€if  effecting  insurances  on  vessels,  and  that  it 

was  agreed  that  there  should  he  a  eapited  of 

1,000,000/.  in  lOOl.  shares;  that  the  direc^ 

turn  of  affairs  should  he  vested  in  directors, 

who  had  power  to  make  calls ;  that  every 

policy  should  he  signed  by  three  directors ; 

that  they  should    be  indemnified  for    aU 

liabilities  out  of  the  funds  of  the  company ; 

that  the  directors  should  cause  it  to  be  stated 

in  every  policy  that  the  subscribed  capital  of 

1,000,000/.,  and  the  funds  and  property  of 

the  company  undisposed  of,  should  alone  be 

Uohlefor  claims  under  a  policy  ;  that  the  di^ 

rectors  issuing  the  policy  should  not  be  respoU" 

fi^,  and  that  no  proprietor  should  be  liable 

^(md  the  amount  of  his  unpaid  shares.  The 

f^liey  was    signed  by   three  directors  of 

^  company,  none   of  whom  were  defeU' 

^'vte.    It  purported  to  be  made  between  the 

^"^pany  and  the  assured,  and  contained  the 

^^^tive  clauses  stated  in  the  declaration, 

^9idence  was  also  given  thai  only  a  portion 

^f  ^  shares  had  been  subscribed  for,  and 

^  a  quarter  of  those  shares  paid  up.     It 

^  ^hen  proved,  on  behalf  of  the  defendants, 

^  ^either  at  the  time  of  the  loss,  nor  since, 

y'f    the  company  any  available  funds  in 

y***  hands  out  of  which  they  could  pay  the 

f^ff. 

Jr^^f  in   error,  (Piatt,  B.  dubitante), 
^j^^ing   the  judgment  of    the   Court  of 
^    »*»  Bench  on  the  demurrer,  that  the 


<he. 


^^^^ration  disclosed  a  joint  contract  by  all 
^^^^fendants  with  the  plaintiff;  and  was, 
^^^Tp'ore,  good. 

,_^^«W,  further^  on  a  bill  of  exceptions 
^J^'^wwell,  J.  and  Williams  J.  dissentiente), 
^[**  the  deed  of  settlement,  the  policy,  and 
,  Jaets  proved,  contained  no  evidence  for  the 
)*r9r,  on  the  issue  on  non  assumpsit,  in  support 
^  ^he  joint  contract  alleged  in  the  decla* 

IWi  was  a  writ  of  error  from  the  judg- 
••W  of  die  Court  of  Queen's  Bench.  The 
^i^ttot  was  assumpsit,  against  five  defen- 


dants, Hallett,  Gk)oden,  Clarke,  Allen,  and 
Hatfield,  upon  a  time  policy  of  insurance 
for  1,100/.  on  the  ship  or  vessel  called  the 
Vindicator,  and  any  goods  or  merchandise 
that  she  might  have  on  board.    The  decla* 
ration  was  in  the  usual  form,  and  alleged 
that  the  defendants  were  proprietors  and 
shareholders  of,  and  partners  in,  the  Gene- 
ral Maritime  Assurance    Company,   and 
that  die  plaintiff  caused  a  policy  to  be 
effected  on  the  ship,  &C.9  on  his  behalf,  by 
Budiby  &  Co.     It  then  set  out  in  terms 
the  policy  [which  is  given  at  length  be- 
low], and  which,  amongst  other  stipiQationa, 
alleged  that  '*  it  was  declared  and  agreed 
by  and  between   the  company  and  the 
assured  that  the  capital  stock  and  funds 
of  the  said  company  should  alone  be  liable 
to  answer  and  make  good  all  claims  and 
demands  whatever,  under  or  by  virtue  oi 
the  said  policy,  and  that  no  proprietor  of 
the  said  company,  his  or  her  heirs,  execu- 
tors or  administrators,  should  be  in  any- 
wise subject  or  liable  to  any  claims  or 
demands,  nor  be  in  anywise  charged  by 
reason  of  the    said   policy,   beyond    the 
amount  of  his  or  her  share  or  shares  in  the 
capital  stock  of  the  said  company ;  it  being 
one  of  the  original  and  fundamental  prin- 
ciples of  the  said  company  that  the  respon- 
sibility of  the  individual  proprietors  should 
in  all  cases  and  under  all  circumstances  be 
limited  to  their  respective  shares  in  the 
said  capital  stock."     The  declaration  then 
averred,  that  in  consideration  of  the  pay- 
ment of  92/.  %s,  as  a  premium  for  the  in- 
surance of  1,100/.  on  the  ship,  and  the 
promises  of  the  defendants  to  perform  all 
things  in  the  policy   contained  on   their 
part  to  be  performed,  "  the  defendants  then 
promised  the  plaintiff  that  they,  the  defen- 
dants, would  become  and  be  insurers  to  the 
plaintiff  of  the  said  sum  of  1,100/.  upon 
the  said  ship  in  the  said  policy  of  insur- 
ance mentioned,  and  would  perform  and 
fulfil  all  things  in  the  said  policy  of  insur- 
ance contained  on  their  part  as  such  in- 
surers of  the  said  sum  of  1,100/.  to  be 
performed  and  fulfilled  ;    and  the  defen- 
dants then  became  and  were  insurers  to 
the  plaintiff,  and  duly  subscribed  the  said 
policy  of  insurance  as  such  insurers  of  the 
said  sum  of  1,100/.  upon  the  said  ship." 
It  then  alleged  that  the  plaintiff  was  inter- 
ested in  the  ship  to  the  amount  insured. 
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and  that  the  policy  was  made  for  and  on  his 
hehalf,  &c.,  and  then  concluded  by  alleg* 
ing  that  during  the  **  period  in  the  said 
policy  mentioned,  and  whilst  the  said  ship 
or  vessel  was  proceeding  on  a  certain 
lawful  voyage,  to  wit,  &c.  and  during  the 
continuance  of  the  risk  in  the  said  writing 
or  policy  mentioned,  to  wit,  &c.  the  said 
ship  or  vessel  being  of  great  value,  to  wit, 
1,100^.,  was,  by  the  perils  and  dangers  of 
the  seas,  &c.  wrecked,  foundered,  and  sunk, 
and  thereby  the  said  ship  or  vessel  then 
became  and  was  wholly  lost  to  the  plaintiff^ 
&c.  "  and  although  the  €^pital  stock  and 
funds  of  the  said  company,  always  from 
the  time  of  the  making  the  said  policy 
hitherto  have  been,  and  still  are,  sufficient 
to  pay  the  plaintiff  the  said  sum  of  1,100/. 
in  the  declaration  mentioned,  of  all  which 
said  several  premises  the  defendants  after- 
wards, to  wit,  &c.  had  notice,  and  were 
then  requested  by  the  plaintiff  to  pay  him 
the  said  sura  of  1,100/.,  so  by  him  insured 
as  aforesaid,  and  which  said  sum  they  the 
defendants  then  ought  to  have  paid,  ac- 
cording to  the  form  and  effect  of  the  said 
policy  of  insurance,  and  their  said  promise 
and  undertaking  so  by  them  made  as  afore- 
said ;  yet  the  defendants  have  not  paid  the 
said  sum,  or  any  part  thereof,  and  the  said 
sum  still  is  wholly  unpaid  to  the  plaintiff." 

There  was  a  second  count  for  money  had 
and  received  and  a  count  on  an  account 
stated. 

The  defendants  severed  in  pleading.  The 
defendant  Hallett  demurred  to  the  first 
count  of  the  declaration,  and  Clarke,  Allen 
and  Hatfield  pleaded  pleas  which  were 
demurred  to.  On  the  argument  of  the 
demurrer,  the  sole  question  was  as  to  the 
validity  of  the  declaration,  and  judgment 
was  given  by  the  Court  below  in  favour  of 
the  plaintiff  on  the  demurrer. 

The  defendant  Gooden,  by  his  first  plea, 
stated,  '*  that  the  defendants  did  not  pro- 
mise in  manner  and  form,  as  the  plaintiff 
has  in  that  behalf  alleged,"  &c. 

By  another  plea  (the  fourth  and  last) 
he  alleged  ''that  the  capital  stock  and 
funds  of  the  said  company  have  not  been 
nor  are  they  sufficient  to  pay  the  plaintiff 
the  said  sum  of  1,100/.  in  the  said  first 
count  mentioned,  nor  any  part  thereof,  in 
manner  and  form  as  the  plaintiff  hath  in 
the  said  first  count  in  that  behalf  alleged." 


Issue  was  joined  on  these  pleas. 

The  other  pleadings  are  immaierial  to 
the  questions  decided. 

The  case  was  tried,  on  the  17th  of 
December  1850,  at  the  GuUdhall,  before 
Lord  Campbell,  C.J. 

A  bill  of  exceptions  was  tendered  by 
the  defendant  Grooden  to  the  ruling  of  the 
learned  Chief  Justice,  which  stated  that 
upon  the  trial  of  the  issues  in  question 
evidence  was  given  on  the  part  of  the 
plaintiff,  '*  that  before  and  at  the  time  of  the 
making  of  the  policy  of  assurance  the  de- 
fendants and  other  persons  were  associated 
together  for  the  purpose  of  carrying  on 
and  did  carry  on  the  trade  and  business  of 
insurers  of  ships  and  vessels  against  the 
perils  and  dangers  of  the  seas,  by  and 
under  the  name,  style  and  title  of  the 
General  Maritime  Assurance  Company, 
and  by,  under  and  according  to  the  terms 
of  a  certain  indenture  or  deed  of  settlement, 
bearing  date  the  2drd  of  April  1840.  That 
by  the  said  deed  of  settlement  it  was  recited 
that  the  several  persons  parties  thereto,  or 
those  under  whom  they  claimed,  had  asso- 
ciated themselves  together  into  a  company 
or  partnership,  under  the  style  or  firm  of 
the  General  Maritime  Assurance  Company, 
for  the  purpose  of  effecting  insurances  on 
ships  and  vessels  and  on  freight  and  goods ; 
and  agreed  to  raise  for  such  purposes  a 
capital  of  1,000,000/.,  divided  into  shares 
of  100/.  each ;  and  that  the  number  of 
shares  taken  by  each  of  the  parties  thereto 
was  written  opposite  to  his  or  her  name 
and  seal,  subscribed  and  affixed  by  him 
or  her  respectively  thereto,"  &c.  **  That  the 
capital  of  the  company  should  consist  of 
the  sum  of  1,000,000/.,  divided  into  10,000 
shares  of  100/.  each.  That  the  business 
of  the  company,  which  commenced  on  the 
20th  of  May  1839,  might  continue  to  be 
carried  on  although  the  whole  of  the 
capital  might  not  be  subscribed  for  and 
all  the  shares  taken  up,"  &c.  "That  the 
direction  and  management  of  the  affairs 
and  concerns  of  the  company  should  be 
confided  to  a  board  of  directors,  consisting 
of  not  more  than  twenty  nor  less  than 
twelve  members,"  &c.  "  That  for  the  pur- 
pose of  facilitating  the  transaction  of  the 
ordinary  business  of  the  company,  it  should 
be  lawful  for  the  board  of  directors  (if  they 
should   think  it  expedient  so  to  do)  to 
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appoint  five  of  their  number  (any  three 
€)f  whom  should  be  competent  to  act)  to 
attend  daily  at  the  office  of  the  company, 
as  a  daily  committee,  for  the  purpose  of 
jK^cepting  or  rejecting  proposals  for  assur- 
ance and  for  transacting  such  business  as 
could  not  conveniently  be  delayed  until 
the  weekly  meeting  of  the  boaid.     That 
the  decision  of  the  daily  committee,  so  far 
as  respected  the  acceptance  of  any  pro- 
posal of  effecting  an  insurance  with  the 
said  company,  should  (unless  they  should 
think  fit  to  refer  the  same  to  the  board)  be 
final  and  conclusive,"  &c.  "  That  the  board 
of  directors  should  be  at  liberty  to  adopt 
such  forms  of  policies,  deeds  and  other 
documents  for  the  use  of  the  company,  and 
to  vary  them  from  time  to  time,  as  they 
might  think  proper.     That  the  board  of 
directors   should   cafise   every  policy   by 
^hich  an  insurance  should  be  effected  with 
the  company  to  be  signed  and  duly  exe- 
cuted by  three  of  the  directors  ;  and  the 
directors  signing  the  policies  should  be 
indemnified  out  of  the  funds  or  property  of 
fte  company  for  all  liabilities  in  conse- 
qoence  thereof.     That  the  board  of  direc- 
tors should  cause  it  to  be  stated  in  every 
policy  by  which  an  assurance  should  be 
^ected  with  the  company,  that  the  sub- 
scribed capital  of  1,000,000/.  sterling  and 
other  the  stocks,  funds  and  securities  and 
Property  of  the   company,  which   at  the 
^tne  of  any  claim  or  demand  being  made 
^^  respect  of  such  policy  should  remain 
'^applied  and  undisposed  of,  in  pursuance 
^f  the  trusts,  powers  and  authorities  men- 
^Qiied  in   the  said  indenture  or  deed  of 
*^ttlement,  should  alone  be  liable  to  make 
S^  all  claims   and  demands   upon  the 
^^pany  in  respect  of  such  policy ;    and 
^t  the  directors  signing  such  policy  or 
*^y  of  them  should  not  be  responsible  to 
|he  person  to  whom  such  policy  might  be 
*»ued  to  any  greater  extent  than  the  funds 
^  property  in  their  hands  or  power  at  the 
"Die  of  recovering  upon  such  policy  should 
**  competent  to  discharge  ;    and  that  no 
proprietor  should,  in  any  event  whatever, 
*w  liable  beyond  the  amount  of  the  unpaid 
I^  of  his  share  or  shares  in  the  said  sub- 
I^JW  capital  stock  of  1,000,000/.   ster- 
™g»"  &c.    There  was  a  power  given  to  the 
"*****»«  to  make  calls  to  meet  extraordi- 
■•'y  demands ;  and  then  followed  provi- 


sion s  that  shareholders  upon  whom  demands        ^ 
should  be   made  were  to  be  indemnified 
out  of  the  funds  of  the  company.     The 
bill  of  exceptions  then  proceeded. 

The  plaintiff  below  further  gave  in 
evidence  "that  the  defendants,  before  the 
making  of  the  policy  of  insurance  herein- 
after mentioned,  severally  executed  the 
deed  of  settlement,  and  that  the  defendants, 
at  the  time  of  making  the  policy  of  assur- 
ance hereinafter  mentioned,  severally  and 
individually  held  shares  in  the  said  capital 
stock  of  the  General  Maritime  Assurance 
Company  ;  and  that  the  defendant  James 
Gooden  was,  at  the  time  of  making  the 
policy  of  assurance  hereinafter  mentioned, 
a  director  of  the  said  General  Maritime 
Assiirance  Company  and  a  holder  of  250 
shares  of  100/.  each  in  the  capital  stock 
thereof.  That  the  said  plaintiff,  on  the 
18th  of  Novembor  1 846,  by  certain  persons 
then  trading  under  the  name,  style  and 
firm  of  W.  P.  Litt  &  Bushby,  his  agents 
duly  authorized  in  that  behalf,  caused 
to  be  made  a  certain  policy  of  assur- 
ance, which  said  policy  was  signed  by 
John  Brightman,  John  Fulford  Owen  and 
Francis  Chambers,  three  of  the  directors 
of  the  company,  on  behalf  of  the  com- 
pany" (1).  The  plaintiff  further  gave  in 
evidence  that  this  policy  was  in  the  form 
always  used  by  the  company.  He  also 
proved  "that  7,500  shares  in  the  said  capital 

(1)  Tbe  following  arc  the  material  portions  of 
tbe  policy,  which  was  set  out  at  length : — 

The  General  Maritime  Jtmrance  Company ,  London, 
No.  66,261. 
£1,100.  Directors. 

John  Brightman,  Esq.,  Chairman. 
Henry  Wrench,  Esq.,  Deputy-Chairman. 

Francis  Chambers,  Esq,    J.  F.  Owen,  Esq. 

J.  D.  Dow,  Esq.  C.  R.  Reed,  Esq. 

James  Gooden,  Esq.         W.  C.  Hatfield.  Esq. 

A.  R.  Irvine,  Esq.  John  Thomas,  Esq. 

J.  M.  Lee,  Esq.  Robert  Wrench,  Esq. 

[Then  followed  the  names  of  the  other  officers.] 
"In  the  name  of  God,  Amen.  W.  P.  Litt  and 
Bashhy,  as  well  in  their  own  names  as  for  and  in 
the  name  or  names  of  all  and  every  person  or  per- 
sons to  whom  the  same  doth,  may  or  shall  apper- 
tain, in  part  or  in  all,  do  make  assurance  and  cause 
themselves  and  them  and  every  of  them  to  be 
assured,  lost  or  not,  at  and  from  the  2nd  day  of 
August  1846  to  the  1st  day  of  August  1847,  both 
days  inclusive,  being  for  the  space  of  twelve 
calendar  months,  in  port  and  at  sea,  &c.,  upon  any 
kind  of  goods  and  merchandise,  and  also  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery. 
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stock  of  the  said  company  had  at  one  time 
after  the  making  of  the  said  indenture  or 
deed  of  settlement  been  subscribed  for  and 
held  by  the  defendants  and  divers  other 
persons  respectively.  That  at  the  time  of 
the  accruing  of  the  cause  of  action  in  the 
first  count  mentioned,  about  5,000  of  the 
said  shares  in  the  said  capital  stock  of  the 

boats,  and  other  furniture  of  and  in  the  good  ship 

or  vessel  called  the  Vindicator^  whereof 

is  master/'  &c. "  under  God  for  the  present  voyage," 

&c. 

'*  The  said  ship,  goods  and  merchandise,  and 
for  so  much  as  concerns  the  assured  by  agreement 
between  the  assured  and  the  company  in  this 
policy,  are  and  shall  be  valued  at  (on  the  ship) 
touching  the  adventures  and  perils  which  the  said 
company  are  contented  to  bear  and  do  take  upon 
them  in  this  voyage,  they  are  of  the  seas,  men  of 
war,  from  enemies,"  &c. 

*'  And  in  case  of  any  loss  or  misfortune,  it  shall 
be  lawfiil  to  the  assured,  their  factors,  servants  and 
assigns,  to  sue,  labour  and  travel,"  &c,  *'for,  in  and 
about  the  defence,  safeguard  and  recovery  of  the 
said  goods  and  merchandise  and  ship,"  &c.,  *'  or  any. 
part  thereof,  without  prejudice  to  this  insurance,  to 
the  charges  whereof  the  said  company  will  contri- 
bute, according  to  the  rate  and  quantity  of  the  sum 
herein  assured.  And  it  is  declared  and  agreed  by 
and  between  the  said  company  and  the  assured 
that  the  capital  stock  and  funds  of  the  said  com- 
pany shall  alone  be  liable  to  answer  and  make  good 
all  claims  and  demands  whatsoever  under  or  by 
virtue  of  this  policy,  and  that  no  proprietor  of  the 
laid  company,  his  or  her  heirs,  exeeutors  and 
administrators,  shall  be  in  anywise  subject  or  liable 
to  any  claims  or  demands,  nor  be  in  anywise 
charged  by  reason  of  this  policy  beyond  the  amount 
of  his  or  her  share  or  shares  in  the  capital  stock  of 
the  said  company,  it  being  one  of  the  original  and 
fundamental  principles  of  the  said  company  that 
the  responsibility  of  the  individual  proprietors  shall 
in  all  cases  and  under  all  circumstances  be  limited 
to  their  respective  shares  in  the  said  capital  stodc 
And  further,  it  is  agreed  by  the  said  company  that 
this  writing  or  policy  of  assurance  shall  be  of  as 
much  force  and  effect  as  the  surest  writing  or  policy 
of  assurance  heretofore  made  in  Lombard  Street 
or  in  the  Royal  Exchange  or  elsewhere  in  London/^ 
&C.  "And  so  the  said  company  are  cpntented  and 
do  hereby  promise  and  bind  themselves  and  their 
successors  to  the  assured,  their  executors,  admin- 
istrators and  assigns,  for  the  true  performance  of 
the  premises,  confessing  themselves  paid  the  con- 
sideration due  unto  the  said  company  for  this 
assurance  by  the  assured,  at  and  after  the  rate  of 
eight  guineas  per  cent,  to  return  10«.  per  cent  for 
each  uncommenced  month  of  the  policy,"  &c. 

'*In  witness  whereof,  and  that  the  said  company 
are  content  with  this  assurance  for  the  sum  of 
1,100^,  three  of  the  directors  of  the  said  company 
have  hereunto  set  their  hands,  this  1 8th  of  Novem- 
ber 1846. 

"  John  Brightman. 
J.  F.  Owen. 
Francis  Chambers." 


said  company  were  held  by  the  defendants 
and  divers  other  persons  respectively,  the 
remainder  of  the  said  7,500  shares  having 
been  forfeited  by  death,  bankruptcy  and 
otherwise.  That  calls  upon  the  defendants 
and  the  other  proprietors  of  shares  in  the 
said  capital  stock  of  the  said  company  had 
been  made  to  the  extent  of  25/.  for  each 
of  the  said  shares,  and  no  more.  That 
the  last  of  such  calls  upon  the  said  pro- 
prietors  of  shares  was  made  on  the  29th 
of  September  1847.  That  it  was  a  call 
of  10/.  for  each  share.  That  the  said  call 
was  due  on  the  dOth  of  December  1847. 
That  nothing  was,  in  fact,  paid  by  the  said 
proprietors  of  shares  in  the  capital  stock 
of  the  said  company  in  respect  of  the  said 
last-mentioned  call,"  &c. 

"  And  thereupon  the  counsel  for  the  said 
James  Gooden  .did  give  in  evidence  on 
behalf  of  the  said  James  Gooden,  and  did 
then  and  there  prove  that  the  said  General 
Maritime  Assurance  Company  had  not  i^ 
the  time  of  the  accruing  of  the  diuse  of 
action  in  the  first  count  mentioned,  nor  at 
any  time  afterwards  before  the  commence- 
ment of  this  suit  any  monies,  -property  or 
available  fUnds  whatever  in  their  hands, 
wherewith  they  could  have  paid  or  satis- 
fied the  plaintiff's  claim  upon  the  said 
policy  or  any  part  thereof.  And,  there- 
fore, the  counsel  for  the  said  James  Gooden 
did  then  and  there  submit  to  the  consider- 
ation of  the  Lord  Chief  Justice  on  behalf 
of  the  said  James  Gooden,  that  upon  the 
said  several  matters  produced  and  ^ven  in 
evidence  the  said  Lord  Chief  Justice  ought 
to  direct  the  jury  to  find  a  verdict  for  the 
said  James  Gooden  on  the  issue  firstly 
joined  between  the  said  Thomas  DowdaU 
and  the  said  James  Gooden ;  for  that,  in 
the  first  place,  no  action  at  law  would  lie 
upon  the  said  policy  ;  that  in  the  second 
place,  the  defendants  were  not  jointly  liable 
upon  the  said  policy,  but  if  liable  at  all 
at  law,  were  only  liable  severally  to  the 
extent  of  the  shares  held  by  them  indivi- 
dually ;  that  in  the  third  place,  no  action 
would  lie  upon  the  said  policy  against  the 
said  James  Gooden,  inasmuch  as  he  had  not 
signed  the  said  policy  ;  that  in  the  fourth 
place,  the  promise  alleged  in  the  first 
count  of  the  declaration  had  not  been 
proved,  inasmuch  as  the  promise  therein 
alleged  was  a  general  promise  by  the  de* 
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fiencUaits  to  become  and  be  insurers  to  the 
pUantiff,  whereas  the  only  promise  to  be 
eoEected  from  the  terms  of  die  said  policy, 
if  any  promise  at  all  was  to  be  collected 
tberefirom,  was  a  promise  to  pay  out  of  the 
capital  stock  and  funds  of  the  company  if 
tbej  were  sufficient,  and  that,  except  the^ 
said  policy,  no  evidence  of  any  promise 
liad  been  given;  that  in  the  Mth  place, 
€he  said  policy  was  illegal  and  void  by 
weuaa  of  the  act  of  parliament,  35  Qeo.  3. 
c  63.  intituled  '  An  Act  for  granting  to 
His  Majesty  certain  stamp  duties  on  sea 
insurances,'  inasmuch  as  the  names  of  the 
several  defendants  were  not  expressed  or 
specified  in  the  kaid  policy,  and  that  as 
the  plaintiff  had  £Eilsely  stated  in  the  first 
count  that  the  defendants  subscribed  the 
said  policy,  the  defendant  James  Qooden 
had  been  unable  to  plead'  the  said  illegality 
spedally,  and  was,  therefore,  entitled  to 
inntt  upon  such  illegality  under  his  first 
plea.    And  the  counsel  for  the  said  James 
Cbbdea  further  submitted  to  the  considera- 
tion of  the  said  Lord  Chief  Justice,  that 
upon  d&e  said  several  matters  so  produced . 
andg^ven  in  evidence,  the  said  Lord  Chief 
Jnitioe  ought  to  direct  the  jury  to  find  a 
Yodict  for  the  said  James  (Wooden  upon 
^  iiiue  lastly  joined  between  the  said 
Thomas   Dowdall    and    the  said   James 
9<H)deQ.    And  the  said  Lord  Chief  Jus- 
^  did  then  and  there  declare  and  deliver 
hit  opinion   to  the  jury   aforesaid   that 
the  laid  several  matters  so  produced  and 
given  ia  evidence,  were  evidence  upon 
J^  the  jury  would  be  justified  in  find- 
^  »  Terdict  on  the  said  first  issue  fox:  the 
''id  Thomas  Dowdall.  And  the  said  Lord 
^^  Justice  did  then  and  there  further 
dedaie  and  deliver  his  opinion  to  the  jury 
j^'^ictaki  that,  although  the  said  company 
"■d  no  money  in  hand,  yet  in  point  of  law 
they  had  available  capital  stock  and  funds, 
*^  a  portion  of  the  said  capital  stock 
"^ffi^t  to  pay  the  plaintiff  remained 
^B'called  for,  and   that  the  said  several 
■"•ttem  produced  and  given  in  evidence, 
^^  eyidence  upon  which  the  jury  would 
Mjnitified  in  findipg  a  verdict  on  the  said 
^  iaine  for  the  said  Thomas  Dowdall; 
•<>4  irtth  these  directions  the  Lord  Chief 
f"^  left  the  same  several  first  and  last 
"»J«to  the  said  jury." 
^  comisel  for  the  defendant  Gooden 


then  excepted  to  this  ruling.      The  jury 
found  for  the  plaintiff  on  both  the  issues. 

The  case  was  argued  (on  the  26th  of 
November  and  the  3rd  of  December  1851), 
by- 

Peacock^  for  the  plaintiffs  in  error,  the 
defendants  below. — ^The  first  question  is, 
whether  the  judgment  of  the  Court  of 
Queen's  Bench  on  the  demurrer,  that  the 
dechlhition  avers  a  joint  promise  by  the 
defendants,  was  correct.  Secondly,  on  the 
bill  of  exceptions,  whether  the  ruling  of 
the  Lord  Chief  Justice  that  there  was 
evidence  for  the  jury  to  support  the  de- 
claration, be  good  in  law.  The  policy  which 
is  set  out  in  the  declaration  is  not  a  joint 
contract  by  the  defendants.  It  is  ques- 
tionable whether  it  is  a  contract  enforceable 
at  law  against  any  one.  It  may  possibly 
be  a  contract  bin&ig  on  the  three  directors 
who  signed  it,  or  on  all  the  directors,  or  it 
may  amount  to  a  contract  by  each  share- 
holder that  he  will  pay  to  the  extent  of 
his  unpaid  shares.  The  plaintiffi  in  error 
stipulated  that  the  directors  should  have 
no  power  to  bind  them  beyond  the  amount 
of  the  shares  for  which  each  of  them  had 
respectively  subscribed.  Notice  to  that 
effect  was  inserted  in  the  policy.  It  was 
there  stated  that  it  was  the  fundamental 
principle  of  the  company  that  no  share- 
holder should  be  liable  beyond  the  amount 
of  his  shares.  The  policy,  therefore,  was 
not  a  joint  contract  by  the  shareholders  to 
pay  the  amount  of  the  loss.  It  did  not 
entitle  the  plaintiff  below  to  sue  the 
shareholders  jointly,  though  it  might  give 
him  a  right  to  compel  them  to  pay  up  the 
amount  of  their  subscribed  shares.  The 
sensible  meaning  of  this  policy  is,  that  the 
assured,  in  case  of  a  loss,  will  look  to  the 
fund  of  the  company  for  payment— //iow^eW 
V.  the  Merchant  Traders'  Ship  Loan  and 
Insurance  Association  (2)  and  Halkett  v. 
the  Merchant  Traders*  Ship  Loan  and 
Insurance  Association  (3).  This  fund  the 
directors  are  bound  to  apply  for  that  pur- 
pose. There  is  no  intention  on  the  part 
of  the  shareholders  that  one  shall  guarantee 
that  the  other  will  pay  up  the  amount  of 
his  shares.     If  the  Court  hold  that  there 

(2)  4  Exch.  Rep.  525;  s.  c  19  Law  J.  Rep.  (h.8.) 
ExGh.  188. 

(3)  19  Law  J.  Rep.  (n.8.)  aB.  59. 
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is  a  joint  liability,  a  shareholder  who 
intends  to  be  safe  against  all  liability 
except  for  the  amount  which  he  under- 
takes to  pay  up  may  be  made  responsible 
for  the  sum  of  one  million  pounds,  the 
proposed  capital.  The  clause  restricting 
the  liability  of  a  shareholder  to  his  own 
shares,  becomes  inconsistent  and  repugnant 
if  the  construction  contended  for  on  behalf 
of  the  plainti£f  below  be  correct.  It  is  clear 
that  a  shareholder  in  a  company  registered 
under  the  7  &  8  Vict.  c.  1 10.  may  limit  his 
responsibility.  There  is  nothing  illegal  in 
a  member  of  an  unregistered  company 
limiting  his  liabilities  in  like  manner^- 
Andrews  v.  Ellison  (4),  Alchome  v.  Saville 
(5)  and  Salmon  v.  the  Hamburg  Company  (6). 
The  judgment  on  the  demurrer  was 
founded  upon  the  supposition  that  the 
defendants  had  signed  die  policy  as  alleged 
in  the  declaration*  It  is  submitted  that 
notwithstanding  they  had  executed  the 
policy  it  is  not  a  joint  agreement  on  the 
face  of  the  declaration,  but  only  a  separate 
agreement  by  each  as  to  the  amount  of  his 
shares — Reid  v.  Allan  (7).  But,  assuming 
that  the  declaration  alleges  a  joint  contract 
by  the  defendants,  the  evidence  given  on 
the  trial  does  not  prove  such  a  contract. 
The  learned  Chief  Justice  was,  it  is  appre- 
hended, wrong  in  saying  that  there  was 
any  evidence  of  a  joint  contract.  The 
deed  of  settlement  shews  that  the  directors 
had  only  a  limited  authority,  and  the  plain- 
tiff below  had  notice  of  the  extent  of  that 
limitation.  It  is  immaterial  that  the  bill 
of  exceptions  was  tendered  by  Gooden 
alone,  for,  even  if  he  were  liable  as  a  direc- 
tor, unless  all  the  defendants,  the  rest  of 
whom  are  not  directors,  are  liable,  the 
issue  must  be  found  for  the  defendant 
Gooden.  If  the  jury  had  found  that  Gooden 
did  not  promise,  that  finding  would  have 
operated  for  the  other  defendants,  though 
they  had  not  pleaded  non  assumpsit. 
Gumey  V.  Rawlins  (8)  and  Dawson  v. 
Wrench  (9)  were  referred  to. 

(4)  6  J.  B.  Moore,  199. 
C6)  6  Ibid.  202,  note.      ' 

(6)  1  Caws  in  Chancery,  204. 

(7)  4  Exch.  Rep.  326]  8.0. 19  Law  J.  Rep.(v.t.) 
Exch.  89. 

(8)  2  Mee.  &  W.  87 ;  8.  c.  6  Law  J.  Rep.  (h.b.) 
Excb.  7. 

(9)  3  Exch.  Rep.  359 ;  s.  c.  18  Law  J.  Rep.  (n.s.) 
Exch.  229. 


MeUish^  for  the  defendant  in  error,,  the 
plaintiff  below.— The  dedaratiyc^i  alleges 
a  joint  contract  by  >all  the .  dofa^daiits,  ,aad 
the  evidence  stated  in  the  bill  of  exqeptio^a 
supports  such  promise,  ThapoUcy.aiQOunts 
to  a  joint  contract  by  all  the  s^iarehQld^ijS 
of  the  company  to  pay  the  loases  out  ,^f 
the  stock  and  funds  of  the  company.  A 
person  who  insures  his  ship  makes  a  con- 
tract that  some  one  shall  be  liable  ta  him 
in  case  of  a  loss*  The  agreem^t  that  the 
stock  and  funds  of  the  company  shall  be 
liable  is,  according  to  the  cases,  an  Agree- 
ment that  if  the  funds  be  auffident  the 
company  shall  pay  in  case  of  loss.  The 
policy  shews  that  the  agreement  of  iiH 
surance  is  by  agreement  ''between  the 
assured  and  the  company,"  that  is,  between 
''  the  assured  and  the  shareholders."  The 
clause  containing  the  provision  relied  pi^ 
as  limiting  the  liability  jpro&sses  to  be  an 
agreement  between  the  assured  and  the 
company.  According  to  the  opustrucj^n 
contended  for  on  the  other  side,  it  amounts 
to  this  absurdity,  ihat  it  is  agreed  between 
the  assured  and  the  company ,  thieit  .^loe 
shall  be  no  agreement  between  the  a^suced 
and  the  company.  This  clause  must  l>e 
construed  consistently  with  the  first  part 
of  the  agreement.  It  must  mean  that  if  be 
be  called  upon  to  pay  he  will  have  a  remedy 
over  against  tlie  company.  It  cannot  be 
construed  to  bear  a  meaning  repugnant 
to  the  previous  clause.  Had  the  intention 
been  to  render  the  directors  only  liable,  the 
policy  would  have  been, — the  "  directors," 
not  the  **  company,"  agree  to  bind  them- 
selves ;  or  had  it  been  meant  that  the  policy 
should  only  operate  as  a  charge  on  the  fiinds 
of  the  company,  the  phrase  would  probably 
have  been,  ''  the  directors  charge  Uie  fiinds 
of  the  company."  The  concluding  words 
of  the  policy,  '*  in  witness  whereof,  and  that 
the  said  company  are  content,  the  directors 
have  set  their  hands,"  shew  that  the  policy 
is  not  a  contract  by  the  directors  only. 
As  there  is  no  plea  in  abatement  it  myat 
be  taken  that  the  defendants  and  the  co^i- 
pany  are  the  same  body. 

[Parke,  B. — The  declaration  alleges 
a  joint  contract  by  the  defendants.  Tou 
have  to  prove  that.  The  policy  alpne  does 
not  prove  it.] 

There  was  ample  proo^  The  direction 
of  the  Lord  Chief  Justice  that  th^re  was 
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evidence  for  tbe  pbdntiff  to  go  to  the  jury 
the  issiie  made  by  the  plea  of  non 
npnt  was  warranted  by  the  law  and 
ftets.     The  deed  of  settlement  gives 
fche  directors  power  to  carry  on  the  busi* 
wmtwBf  though  all  the  capitBil  stock  was  not 
paid  up.     They  were  authorized  to  make 
policies  of  assurance,  and,  in  fact,  to  raise 
mJhe  Bmount  of  the  capital  of  one  million 
specified  in  the  policy.  Though  the  policy 
^oem  not  follow  in  words  the  requirements 
tf  f  the  deed  of  settlement,  it  does  so  in 
«ibstsnce.     What  is  omitted  is  the  clause 
fcr  the  protection  of  the  signing  directors, 
irhieh  they  may  leave  out  if  they  please, 
'The  minute  provisions  in   the   deed  for 
indemnifying  out  of  the  funds  of  the  com* 
pany  shareholders  who  may  be  forced  to 
pay  demands,  evidently  contemplates  that 
individual  shareholders  may  be  sued.     If 
^  policy  be  ambiguous,  the  construction 
is  to  be  taken  against  the  company  who 
dmrit.     Even  if  the  deed  of  settlement 
to  not  give  the  directors  power  to  make 
tUi  policy,  the  usage  of  the  company  shews 
^  the  shareholders  have  themselves  given 
authority.     The  shareholders  held  the  di- 
*Kton  oat  as  their  agents  to  make  such 
PoliaH,     The  policy  is  in  the  usual  form 
•iwayi  adopted  by  the  directors.     Hawken 
*•  Stmnte  {10)  and  Ridley  v.  Plymouth^  8^e, 
^^kky  Compamy  (11)  are  in  point.    There 
^  itodiffierence  between  a  joint-stock  com- 
pany and  an  ordinary  partnership — Smith 
"f-  tkeHMGUss  Company  {12)  and  Fox  v. 
^^l^/lm(13).    There  is,  indeed,  notice  that 
tl^  ihareholders  who  are  not  directors  are 
^^nsnaging  partners. 

[Paekz,  B.—- There  is  every  difference 

^^^tweea  a  joint-stock   company  and   an 

^^^aauf  partnership.    It  has  been  decided 

^^  and  over  again  that  where  there  are 

^'I'Kton,  the  common-law  power  of  one 

Ptttaer  m  a  joint-stock  company  to  bind 

^  o^Mn  ceases.    In  an  ordinary  partner- 

tUp  one  partner  may  bind  the  others  i/^-ithin 

^  Mope  of  the  partnership  dealings,  unless 

^  other  partners  have  restricted  his  autho* 

.W I  lCtt.&  W.  705 ;  «.  c  10  Law  J.  Rep.  (w.s.) 

01)  lEttk.R«p.71I;s.«.  l7LtwJ.Rep.(».8.) 

.  (^MCfln.B.IUp.668:   s.  c  19  Law  J.  Rep. 

^f^lUt  irC.  8  Law  J.  Rep.  C.P.  257. 
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rity ,  and  the  party  with  whom  he'  deals  had 
notice  of  the  restriction.] 

[Alderson,  B. — Notice  that  there  are 
directors  is  notice  to  a  party  that  he  is  not 
dealing  with  an  ordinary  partnership. 
When  once  you  shew  that  there  is  a  limited 
authority  the  question  is,  whether  the  party 
who  relies  on  the  act  of  the  directors  to 
bind  the  rest  must  not  shew  the  extent  of 
the  authority  given  to  them?  Is  not  the 
onus  of  proof  shifted?] 

[Parke,  B. — Can  the  point  as  to  the 
want  of  authority  to  make  this  policy  be 
taken  on  this  bill  of  exceptions  ?] 

No  question  was  raised  at  the  trial  as  to 
any  want  of  authority.  Had  it  been,  it 
might  possibly  have  been  easily  cleared  up. 
The  exceptions  do  not  point  to  any  objec- 
tion on  this  ground.  The  direction  of 
the  learned  Judge  on  the  other  point  with 
respect  to  the  capital  stock  is  correct. 
There  was  an  available  capital  stock  so 
long  as  any  portion  of  the  subscribed  shares 
were  not  paid  up.  The  directors  had  power 
to  make  calls.  Besides,  the  defendants  are 
estopped  from  saying  that  they  had  no 
capital,  by  reason  of  their  having  alleged 
in  the  policy  that  the  capital  was  one 
million.  That  was,  in  fact,  a  fraud  on  the 
assured. 

Peacocky  in  reply. — It  is  contended  that 
this  policy  is  a  fraud  on  the  assured.  That 
is  not  found  in  the  case.  Even  if  it  were, 
fraud  cannot  make  such  a  policy  as  this 
a  joint  contract — Jenkins  v.  Hutchinsou 
(14). 

Ct^,  adv,  vult. 

Their  Lordships,  differing  in  opinion, 
now  delivered  their  judgments  seriatim, 

Martin,  B. — This  is  an  action  on  a 
policy  of  insurance  on  the  ship  Vindicator^ 
dated  the  18th  of  November  1846,  and 
signed  by  three  directors  of  a  maritime 
insurance  company  called  the  General 
Maritime  Assurance  Company.  The  de- 
fendant Hallett  demurred  to  the  declara* 
tion.  This  demurrer  was  argued  in  the 
Court  of  Queen's  Bench  and  judgment 
given  for  the  plaintiff.  There  were  various 
pleas  by  the  other  defendants,  but  it  is 
-only  necessary  to  refer  to  the  plea  of  non 
assumpsit  which  was  pleaded  by  the  defen- 

(14)  18  Law  J.  Rep.  (ka)  aB.  274« 
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dant  Gooden.  The  case  was  tried,  before 
Lord  Campbell,  C.J.,  at  Guildhall,  when 
the  verdict  was  found  for  the  plaintiff,  and 
final  judgment  was  afterwards  signed 
against  all  the  defendants.  A  bill  of  ex- 
ceptions was  tendered  at  the  trial  to  the 
direction  of  the  learned  Judge,  and  the 
whole  case  has  been  brought  before  us  by 
writ  of  error.  Two  points  have  been  made 
by  the  learned  counsel  for  the  plainti^  in 
error: — ^first,  that  the  judgment  of  the 
Court  of  Queen's  Bench  on  the  demurrer 
was  erroneous;  and,  secondly,  that  the 
direction  of  the  Chief  Justice  at  Nisi  Prius 
was  also  erroneous.  The  declaration  stated. 
- — [He  here  stated  the  effect  of  the  decla- 
ration.]— The  objection  was,  that  there 
was  no  personal  obligation  on  the  defen- 
dants to  pay.  I  am,  however,  of  opinion 
that  there  is  no  fatal  objection  upon  the 
face  of  the  declaration.  It  is  there  alleged 
that  the  defendants  made  the  promise  and 
subscribed  the  policy,  both  of  which  facts 
are  admitted  by  the  demurrer;  and  it  seems 
to  me  that  the  declaration  alleges  and  im- 
ports a  direct  personal  promise  by  the  de- 
fendants to  pay  the  amount  insured  if  the 
capital  stock  was  sufficient  for  the  purpose, 
and  which  it  was  averred  in  the  declara- 
tion and  admitted  by  the  demurrer  to  have 
been.  The  breach  is  that  the  defendants 
did  not  perform  what,  as  it  appears  to  me, 
they  admit  they  promised  should  be  done, 
namely,  that  ^e  capital  stock  should  be 
applied  to  the  payment  of  the  loss.  The 
cases  of  Andrews  v.  Ellison  and  Dawson  v. 
Wrench  are  directly  in  point,  and  I  am  not 
prepared  to  say  that  they  were  not  rightly 
decided;  so  also  the  cases  of  Gumey  v, 
Rawlins  and  Reid  v.  Allan  are  to  the 
same  effect.  I  think,  therefore,  that  the 
judgment  of  the  Court  of  Queen's  Bench 
on  the  demurrer  to  the  declaration  ought 
to  be  affirmed. 

The  second  question  arises  upon  the 
bill  of  exceptions,  and  the  point  that  has 
been  argued  before  us  is,  whether  there 
was  any  evidence  to  go  to  the  jury  against 
the  defendant  Gooden,  upon  the  issue  upon 
the  plea  of  non  assumpsit.  The  following 
was  the  evidence  adduced  by  the  plain- 
tiff.—THe  here  stated  the  effect  of  the  evi- 
dence.]— Upon  this  evidence  the  counsel 
for  the  defendant  Gooden  submitted  that 
ther«  was  no  evidence  to  go  to.  the  jury 


upon  the  issue  on  the  plea  of  non  asBiu 
The  Lord  Chief  Justice  ruled  that  then 
and  thereupon  the  bill  of  exception 
tendered.  The  points  submitted  U 
Lord  Chief  Justice,  as  stated  in  the  1 
exceptions,  were,  first,  that  no  acti< 
law  would  lie  upon  the  policy  ;  seco 
that  the  defendants  were  not  jointly 
upon  it,  but  if  liable  at  law  at  all, 
only  liable  severally  to  the  extent  c 
shares  held  by  them  individually;  th 
that  no  action  would  lie  against  G< 
as  he  had  not  signed  the  policy ;  fou 
that  the  promise  laid  in  the  first  coun 
not  been  proved,  as  the  promise  tl 
alleged  was  to  be  and  become  inv 
whereas  the  only  promise  was  to  pa 
of  the  capital  stock  and  funds,  if  the^f 
sufficient.  In  the  argument  of  the  le 
counsel  for  the  plaintiffs  in  error,  ii 
contended,  that  the  partnership  creat 
the  deed  of  settlement  of  the  23rd  of 
1 840  was  a  lawful  partnership ;  that 
was  nothing  illegal  in  the  capital  c 
partnership  being  divided  into  shares 
in  the  partners  or  shareholders  agreeinj 
no  one  should  be  liable  to  be  called 
to  pay  more  than  the  amount  agreed 
subscribed  by  him  ;  that  the  plaintiff] 
had  agreed  with  the  company  by  ai 
press  term  contained  in  the  policy 
the  capital  stock  and  funds  of  the 
pany  should  alone  be  liable  to  make 
all  claims  under  the  policy,  and  th 
proprietor  should  be  in  anywise  subj* 
liable  to  a  claim  made  by  reason  c 
policy  beyond  the  amount  of  his  slu 
shares  in  the  capital  stock,  it  being  c 
the  original  and  fundamental  princip 
the  company  that  the  responsibility  < 
individual  proprietors  should  in  all  case 
under  all  circumstances  be  limited  to 
respective  shares  in  the  said  capital  si 
that,  except  as  against  the  individual 
signed  the  policy,  the  plaintiff  below 
not,  in  any  event,  maintain  an  i 
against  more  than  one  shareholder  wi 
a  violation  of  the  express  condition 
the  liability  of  each  shareholder  shou 
restricted  to  the  amount  of  his  own  i 
and  that  he  should  not  be  responsib 
his  co-shareholders.  It  was  also  oont< 
that  no  action  at  law  was  maintai 
upon  the  policy  except  against  the  pe 
who  actually  signed  it ;  that^  in  this 
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1 116  repngnatocyy  for  that  a  suit  in  equity 
maintainable  against  all  the   share- 
Jiolders  of  the  company,  and  that  it  vras 
aio  valid  objection  to  a  contract  that  in  the 
-tfyent  of  a  breach  of  it  the  proceedings  to 
-obtain  redress  were  confined  to  the  court 
r«f  equity.     The  case  of  Beid  v.  Allan  was 
cited  to  shew  what  was  the  real  nature  of 
the  legal  liability  which  was  alleged  by  the 
counsel  for  the  plaintiffs  in  error,  a  sepa- 
irate  one  confined  to  the  extent  of  the  shares 
not  paid  up  ;  and  the  cases  of  Halheti  v. 
ihtMerehaiU  Traders' AtsocicUion,  and  Has^ 
sett  V.  ike  Merchant  Traders*  Associaiion 
iroe  cited  as  authorities  that  the  defendant 
^11  not  liable  at  all  at  law.     On  the  other 
band  it  was  contended  on  behalf  of  the 
defendant  in  error  that  the  General  Mari- 
time Assurance  Company  was  a  mere  trad- 
ing partnership  ;  that  in  law  there  was  no 
distincdon  as  to  liability  between  a  joint- 
ttsck  psztnership,  as  tins  is  called,  and  an 
trdinary  partnership  ;  that  throughout  this 
policy  the  company  were  universally  de- 
Mfibed  as  the  contracting  party,  and  that 
IB  this  action,  there  having  been  no  plea  in 
shatement,  the  plaintiff  below  was  entitled 
hy  law  to  consider  every  shareholder  as 
theeompany,  and  as  if  the  company  were 
umed  as  defendants   upon   the  record; 
^t  the  trae  rule  as  to  partnership  liability 
yns  that  laid  down  in  Hawkins  v.  Bourne^ 
*^ely,  that  the  partner  authorized  to 
'^e  a  contract  was  in  the  nature  of  a 
Py^  Agent,  and  had  by  law  authority  to 
^d  his  co^partners  in  contracts  usually 
l^ade  in  the  partnership  business,  although 
^  direct  contradiction  to  the  actual  autho^ 
^^  giren  by  the  co-partners;   and  the 
«»fc  of  SmUh  v»  the  Hull  Glass  dmpany 
^*  cited  to  shew  that  there  was  no  dis* 
^'^OQ between  joint-stock  companies  and 
"*cr  partnerships. 

^e  question  which  arises  here  is  one  of 
P^  importance.  There  are  very  many 
•^panics  (Life  Insurances  and  others) 
^^''Ting  on  business  under  deeds  similar 
^  l^t  in  the  present  instance ;  and  pro- 
^'^'ions  substantially  the  same  as  those 
'^''^ed  in  the  present  policy  are,  I 
WietB^univcrsally  inserted,  with  the  view 
f^icstiictiiig  the  liability  of  the  share- 
*^Ufiii.  The  circumstance  that  Gooden 
^^^kioHelf  a  director  will  make  no 
^tait  asflUBiing  that  the  liability 


of  a  director  who  has  not  signed  the  policy 
is  different  from  that  of  a  mere  shareholder, 
there  are,  in  the  present  case,  other  defen- 
dants who  are  mere  shareholders,  and  it  is 
quite  clear  that  in  order  to  fix  the  defen- 
dant Gooden  on  the  plea  of  non  assumpsit 
evidence  must  be  given  of  the  liability  of 
all  the  defendants  upon  the  promise  alleged 
in  the  declaration.     The  question  of  the 
general  liability  of  the  shareholders,  there- 
fore, directly  dHses.    The  first  question  is, 
are  the  stipulations  in  the  deed,  as  to  each 
subscriber  or  partner  being  responsible 
only  to  the  amount  subscribed  for  by  him, 
la^ul  and  valid  as  amongst  themselves? 
I  entertain  no  doubt  that  they  are.     Such 
stipulations  have  been  long  in  general  use* 
Their  object  is  to  restrict,  as  far  as  possible, 
the  liability  of  the  partners  to  the  same 
extent    as   that  of   shareholders    in   the 
various  corporations  which  have  for  a  long 
period  been  created  by  acts  of  parliament 
for  the  purpose  of  effecting  great  public 
works.     The  partners  agree  amongst  each 
Other  that  each  shall  subscribe  for,  and  be 
responsible  for,  a  certain  amount  only,  and 
that  in  the  event  of  one  being  compelled 
to  pay  a  demand,  the  others  will  indemnify 
him  separately,  and  in  proportion  to  the 
extent  of  their  respective  interests,  and  no 
further ;  and  it  seems  to  me  clear  that,  as 
amongst  themselves,  when  one  has  paid 
up  the  whole  amount  subscribed  for  by 
him,  he  is  no  longer  responsible  to  any 
further  amount    to    his    co-shareholders, 
their  liability  to  each  other  being  precisely 
the  same  as  that  of  shareholders  in  the 
ordinary  joint-stock  corporations  created 
by  the  acts  of  parliament,  in  which  the 
subscribers  are  liable  to  the  extent  of  their 
subscriptions  only,  and  when  they  have 
once  paid  up   all   their  calls,   the  legal 
liability  to  contribute  further  is  at  an  end. 
The  further  question  then  arises,  what  is 
the  liability  of  shareholders  and  partners 
in  such  companies  to  third  parties,  on  con- 
tracts made  by  the  directors  in  the  ordinary 
course  of  business  ?  and  it  seems  clearly 
established  by  the  authorities,  that  with 
respect  to  third  persons  who  have  no  notice 
of  the  terms  of  the  partnership,  the  share* 
holders  and  partners  in  joint-stock  com- 
panies are  liable  to  the  same  extent,  and 
in  the  same  manner  as  the   partners  in 
ordinary  partnerphips,  an,d  that  the  law 


IM 


COURT  OF  aUBEN'S  BENCH : 


[Kt«fr8BBiifc 


p^yn  no  i^gftrd  td  tlie  titfpukitkms  eontahiM 
in  the  parttienhip  deed  as  to  the  re^trie^ 
tioti  of  liability,  or  to  any  particular  pro* 
vision  as  to  the  mode  of  earrying  on  the 
Imsine^s  different  from  that  ordinarily  used 
in  such  concerns.  In  the  case  of  The  Kinf 
T.  i>ocW(l  5)  Lord  Ellenbofongh,  in  deliver^ 
h)g  the  judgment  of  the  €onrt,  stated  that 
the  holing  out  in  the  prospectus  of  two 
proposed  trading  companies,  one  for  manu* 
fhcturing  paper  and  the  other  for  distilling 
spirits,  that  no  subscriber  would  be  re- 
sponsible beyond  the  amount  of  the  shares 
for  which  he  subscribed,  was  a  mischievous 
delu^n  ;  that  as  amongst  tlie  subscribers 
th^mselT^s,  they  might  stipulate  with  each 
Other  for  such  restricted  liability,  but  that 
aa  to  the  rest  of  the  world  it  was  clear  that 
eaeh  subscriber  was  liable  to  the  whole 
athotitit  of  the  debts  contracted  by  the 
partnership.  So  also  Lord  Eldon,  in  CarU^ 
▼.  Drtiry(16),  stated  that  he  held  it  to  be 
elear  law  that  each  individual  in  a  joint* 
stock  brewery  company  was  answerable  for 
the  whole  of  the  debts  of  the  concerui 
The  case  of  Hawken  v.  Bourne  before 
mentioned  as  relied  upon  by  the  defendant 
in  error,  was  as  follows  : — The  defendant 
was  a  shareholder  in  a  company  that  worked 
a  mine  in  Cornwall.  There  were  directors 
of  the  company,  of  whom  the  defendant 
was  not  one.  There  was  a  stipulation 
among  the  directors  and  shareholders  that 
all  supplies  for  the  mine  were  *to  be  paid 
for  in  cash,  and  that  no  debt  was  to  be 
incurred  ;  the  order  for  the  goods,  for  the 
price  of  which  the  action  was  brought,  was 
given  by  the  purser  or  agent  of  the  direc- 
tors, which  was  the  customary  course  in 
euch  concerns.  The  plaintiff  knew  nothing 
of  the  defendant's  being  a  shareholder,  but 
it  was  not  proved  that  he  had  any  notice  of 
the  agreement  as  to  not  dealing  on  credit. 
It  was  objected  on  behalf  of  the  defendant 
that  there  was  no  authority  in  the  purser 
to  bind  him  on  a  contract  upon  credit ; 
that  there  was  no  liability  by  reason  of  the 
defl^ndant's  appearing  to  be  a  partner,  as 
the  plaintifFknew  nothing  of  him,  and  that 
as  making  a  contract  upon  his  credit  was 
absolutely  forbidden  by  him  to  the  direc- 
tors, a  purser  or  agent  appointed  by  them 

(15)  9  Eftst,  527. 
'    •<!«)  1V«*^B.  lie. 


could  not  have  any  authority  to  pMgo  bk 
credit.  My  Brother  Maitk^  who  tried  tlio 
ease,  was  of  opinion  that  the' nine  bein^ 
worked  with  the  knowledge^  and  for  the 
benefit  of  the  defendant,  be  was  tiAblefia  m 
contract  entered  into  for  artidta  orderad  la 
the  usual  way  of  condueting  tuch  conrerBe 
on  behalf  of  the  owners,  unless  the  party 
ordering  them  vras  in  fmit  not  authorised 
by  the  defendant,  and  the  party  ampplying 
them  had  notice  of  that  lket«  This  niluig 
was  objected  to  in  the  court  above,  but  tbe 
Court  was  of  opinion  it  was  right.  My 
Brother  Parke  delivered  the  judgment  ii 
the  Court.  He  stated  that  there  was  evi^ 
dence  that  the  defendant  waa  a  coni]dete 
partner  with  the  directora  in  working  tbe 
mines  in  the  manner  in  whidi  they  were 
worked,  and  that  one  partner,  by  virtoe  of 
that  relation,  is  constituted  a  general  agent 
for  the  others  as  to  all  matters  withan  ^km 
scope  of  the  partnership  dealings  and  had 
communicated  to  him  by  viitue  of  tiial 
relation  all  authorities  necessary  for  carry* 
ing  on  the  partnership,  and  all  such  as  are 
usually  exercised  by  partners  in  the  basi« 
ness  in  which  they  are  engaged ;  that  any 
restriction  which,  by  agreement  amoag  tiio 
partners,  is  attempted  to  be  imposed  upon 
the  authority  which  one  possesaea  aa  a 
general  agent  for  the  other,  is  operatiTO 
only  between  the  partners  themselves,  and 
does  not  limit  the  authority  as  to  third 
persons,  who  acquire  rights  by  its  exercise, 
unless  they  know  such  restriction  has 
been  made ;  and  that  as  it  was  usual  to  buy 
the  articles  in  question  on  credit,  and  also 
to  buy  them  through  a  purser  appointed 
by  the  directors,  the  defendant  was  liable. 
The  judgment  in  the  case  of  Sfnith  v.  the 
Hull  Glass  Company  is  to  the  same  effect,  and 
lays  down  also  that  in  this  respect  there  is  no 
distinction  between  the  liability  of  partners 
in  joint-stock  trading  companies  and  part- 
ners in  ordinary  partnerships.  The  result 
of  these  authorities,  therefore,  is,  that  when 
persons  constitute  a  partnership,  whether  in 
the  form  of  a  joint-stock  company,  or  other- 
wise, the  individual  or  individuals  who  are 
authorized  to  make  contracts  for  the  part- 
nership have  authority  to  bind  all  the 
partners  in  the  manner  usual  and  cuatomorf 
in  the  same  trade  or  business,  and  erven  to 
delegate  to  others  the  authority  ao  to  bind 
them  if  it  be  usual  so  to  do,  notwithatand* 
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lug  IB  expm  afpreement  not  ao  to  deal  ^ 
11^  ii  1%  I  appM^end,  upoa  this  principle 
tiiai  partaen  ia  a  trading  compaiiy  in  a 
IwsiQQM  ia  whioh  bills  of  exdiange  are 
maHjriifaad  can  biad  their  oo^partners, 
MtirklMUndiiig  the  issoiag  of  bills  is 
cxpreMly  prohibitad  by  the  partnership 
agKOMiit.  In  the  preeent  case,  therefore, 
if  Um  policy  oontained  no  notice  of  a  re*- 
itikted  liability,  proprietors,  shareholders, 
tff  piftBen  by  whatever  name  they  may  be 
called,  would  be  liable  upon  it,  for  it  was 
a  doQtraet  made  in  the  way  of  their  busi- 
acsi,  and  by  partnert  authorised  to  make 
nch  oontncts  for  the  company. 

But  the  plaintiff  had  express  notice  oa 
the  fiioe  of  Uie  policy  of  the  restriction,  and 
ke  agreed  that  the  capital  stock  and  funds 
alKiald  alone  be  liable  to  him,  and  that  no 
proprietor  should  be  in  anywise  subject  to 
In  daim  beyond  the  amount  of  his  shares, 
^ch  the  defendant  Gooden  would  cer* 
tm\y  he  if  the  plaintiff  was  entitled  to 
ftoavtr  on  the  promise  alleged  in  this 
dselaration;  for  to  hold  that  the  defen^^ 
daits  promised  as  alleged,  would  render 
^^  all  liable  to  any  extent,  and  each 
^  tke  other;  which  is  directly  contrary 
^  U»e  rsatiictive  clauses.  It  was  argued 
that  tbii  view  was  repugnant  to  the  con- 
^"^  oontained  in  the  policy,  and  that  a 
^traet  cannot  be  at  the  same  time 
^£  and  a  provision  inserted  that  no 
*<^  shall  be  maintained  in  the  event 
^  its  hemg  broken,  and  that  the  case  of 
ftmnw//  V  Coombes  (17)  is  an  authority 
^  Wa  effect.  This  may  be  so,  but  I  think 
^  this  principle  does  not  apply  to  the 
P^^tcase.  There  are  two  sets  of  actions, 
*^ch,  in  my  opinion,  may  be  maintained 
^POQ  a  policy  in  the  present  form.  First, 
*^tkink  upon  the  authority  of  Andrews  v. 
^^••s  and  Dawion  v.  fVrench^  that  the 
''^^aals  that  signed  the  policy  perso- 
^y  contracted  that  the  capital  stock  or 
^^  of  the  company  should  be  applied  to 
•^WPer  the  claim  on  the  policy  t  and,  se- 
^^y,  that  each  individual  shareholder 
^y  he  sued  and  recovered  against  to  the 
^kan  of  his  unpaid  subscription.  The 
^traet  is  contained  in  a  policy  which  I 
^^•Bo  doubt  was  in  a  great  measure 
^^M  from  the  form  of  the  policy  used  by 
fSS^^^  ft  0.  736;  1.  c.  12  Law  J.  Rep. 


the  two  incoiporated  cbmpanieBt«*-^e  Royal 
Exchange  and  the  London  Assurance  Com^ 
panics,  who  were  respectively  authorised 
by  act  of  parliament  to  insure  as  oompa^ 
niesyorpartnerships,  on  joint  ci^taL  The 
policy  expressly  declares  that  the  capital 
stock  and  fonds  of  the  company  shaJl 
alone  be  liable  to  make  good  all  claims 
under  it ;  and  the  meaning  of  this  seems  ta 
me  to  be  that  the  plaintiff  agreed  or  eon* 
sented  to  look,  not  to  the  general  property 
of  all  the  shareholders,  but  to  confine  them*- 
selves,  first,  to  a  fund  expected  to  be  ac- 
cumulated from  the  payment  of  the  shaven 
holders  of  a  portion  of  a  sum  subscribed 
firom  time  to  time,  and  the  premiums  re^ 
ceived  in  the  course  of  business  and  kept 
by  the  directors  for  the  purpose  of  current 
demands  upon  the  company ;  and,  se^ 
condly,  as  a  sort  of  reserved  fond,  to  the 
liability  of  each  shareholder  to  the  extent 
of  his  shares  not  paid  up.  But  the  pc^icy 
proceeds  Airther,  and  expressly  declares 
that  no  shareholder  shall  be  liai>le  to  any 
daim,  nor  be  in  anywise  charged,  by  reason 
of  the  policy,  beyond  the  amount  of  his 
shares  in  the  capital  stock.  Now,  it  seems 
to  me  that  it  is  here  declared,  first,  that 
the  shareholder  shall  be  liable  to  the  extent 
of  his  unpaid  shares ;  and,  secondly,  that 
he  shall  not  be  liable  further ;  and  to  hold 
the  defendants  liable  in  the  present  action 
might  render  them  further  liable,  and  would 
render  them  jointly  liable,  which  is  equally 
inconsistent  with  the  above  provision, 
which  clearly  contemplates  i^  separate  lia«- 
bility  only.  The  plaintiff  was  under  no 
obligation  to  insure  with  the  company,  but 
as  he  thought  proper  to  do  so,  he  is  in  my 
opinion  bound  by  the  express  declaration 
in  the  policy.  I  am  unable  to  understand 
how  a  shareholder  can,  upon  a  contract,  or 
in  other  words,  by  his  own  agreement,  be 
rendered  liable  to  an  unlimited  extent, 
when  he,  and  the  party  with  whom  he  has 
contracted  have,  as  it  appears  to  me,  in  the 
most  plain  and  unambiguous  terms,  agreed 
that  he  shall  be  liable  only  to  a  limited 
extent.  If  this  agreement  be  illegal  it  is 
of  course  void  and  of  no  effect,  but  I  see 
nothing  illegal  in  it,  and  if  it  be  legal  the 
proper  duty  of  the  court  of  law  is  to  carry 
it  out.  And  even  if  it  were  incapable  of 
being  carried  out,  I  do  not  think  that  such 
incapacity  would  empower  a  court  of  (av 
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fo  inipass  upon  ihe  sbarelu^ders  a  liability 
4>r  obligation  which  they  and  the  parties 
ivith    whom    they    contracted    expressly 
agreed  Uiey  should  not  bear.    In  my  opin- 
ion, howeyer,  the  contract  is  capable  of 
being  carried  out ;  and  although  the  remedy 
is  an  inconvenient  one,  and  may  probably 
rlead  to  a  multiplicity  of  actions,  I  see  no 
•objection  in  point  of  law  to  a  separate 
action  being  maintained  against  a  share- 
holder to  recover  from  him  upon  the  policy 
4o  the  extent  of  his  unpaid  shares.     Upon 
Ji  common 'marine  policy  each  underwriter 
incurs  a  separate  liability  and  to  a  limited 
amount.    IJpon  the  present  policy  I  think 
also  each  shareholder  incurs  a  separate  lia- 
bility, and  to  an  amount  limited  to  his 
unpaid  shares.     It  seems  to  me  that  each 
ahareholder  authoriees  the  pledging  of  his 
personal  liability  to  this  extent.  This  liabi- 
lity is  referred  to  in  the  judgment  of  the 
Court  in  Reid  v..  Allan^  and  as  I  have  al- 
ready observed,  I  see  no  objection  to  it  in 
'point  of  law,  as  it  seems  to  roe  to  be  entirely 
consonant  to  the  interests  of  the  parties 
expressed  in  their  contract.     In  reality  it 
is  an  agreement  to  perform  a  contract,  with 
B  proviso,  that  in  the  event  of  a  breach 
the  payment  to  be  made  in  respect  of  it 
shall  be  made  by  each  contractor  separately 
and  be  so  much,  and  no  more.     In  my 
judgment  it  is  lawful  for  parties  so  to 
agree.     It  may  be  observed,  that  by  the 
^6th   section  of  the  Companies   Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  16,  exe- 
cution may  be  issued  against  a  shareholder 
to  the  extent  of  the  shares  not  paid  up,  if 
a  judgment  against  the  company  cannot  be 
made  available  against  the  property  of  the 
company,  which  is  a  liability  very  like 
that  which  I  consider  to  be  the  contract 
of  the  individual  shareholder  in  the  present 
case.   The  case  o£HalkeU  v.  the  Merchant 
Traders*  Association  was  relied  upon  as  an 
authority  directly  in  point  for  the  plaintiff 
in  error*  By  the  statute  7  &  8  Vict.  c.  110, 
Ihe  act  for  the  regulation  of  joint-stock 
ccmipanies,  provision  is  made  by  the  66th 
section  for  the  enforcing  judgments,  and  it 
ifl  enacted  that  execution  shall  be  enforce- 
alde^  not  only  against  the  property  and 
cfiecto  of  the  company,  but  also,  if  those 
lunda.  be  unavailing,  against  the  person, 
property!  and  effects  of  the  shareholders. 
Aju<%ment  had  been  obtained  against  the 


company  upon  a  policy  which  ooBJtained  ft 
restrictive  proviso  substantially  the  same 
as  in  the  present  case,  and  no  satisfaction 
being  obtainable  from  the  company^  an 
application  was  made  for  leave  to  issii^  exe- 
cution against  a  shareholder*  The  role  was 
discharged,  and  Lord  Denman,  C.J.  stated 
.that  the  only  sensible  meaning  of  the  words 
was,  that  the  assured  should  look  to  the 
funds  of  the  company  alone,  as  far  as  any 
remedy  at  law  extended,  and  that  the  in- 
dividual subscribers  should  be  liable  only 
to  contribute  to  the  funds  of  the  company 
to  the  amount  of  their  respective  shares, 
which  liability  must  be  enforced  by  the 
company  either  at  law  or  equity,  as  the 
case  might  be,  and  which  enforcement  might 
possibly  be  compelled  by  the  assured  by 
some  proceeding  against  the  company.  He 
further  stated,  that  the  operation  of  the  aet 
was  not  to  do  away  with  any  spedal  con^ 
tract  entered  into  with  the  compaay^  but 
only  to  enable  parties  who  had  recovered 
on  a  general  contract  with  the  cooapany^ 
not  restrictive  in  its  terms,  to  recover  against 
the  individual  sharehc^ders.  From  this 
judgment,  it  appears  that  the  Court  of 
Queen's  Bench  considered  that  no  action 
at  all  lay  at  the  suit  of  the  assured  against 
the  individual  shareholders.  I  have  al* 
ready  stated  that  I  do  not  concur  in  tlui 
view,  but  in  the  case  of  the  Queen's  Bench 
the  policy  was  under  seal,  and  the  point 
was  not  much  discussed  at  the  bar.  The 
case  of  HassaU  v.  the  Merchant  Traders* 
Association  in  the  Exchequer  is  precisely  to 
the  same  effect.  I  am,  therefore,  of  opinion 
that  there  was  no  evidence  of  any  joint 
liability  of  the  defendants  to  go  to  the  juryt 
which  was  one  of  the  points  submitted  to 
the  learned  Chief  Justice,  and  stated  in  the 
bill  of  exceptions,  and  that  the  final  judg- 
ment of  the  Queen's  Bench  ought  to  be 
reversed,  and  that  there  must  be  a  venire 
de  novo» 

Talfoubd,  J. — The  principal  question 
in  this  case  is,  whether  the  policy  of  insuin 
ance  as  set  forth  in  the  declaration,  or  as 
adduced  in  evidence,  contains  a  joint  pro** 
mise,  whereby  the  defendants  below  pro^ 
mised  to  become  insurers  to  the  plainjtiff 
below  of  the  sum  insured,  and  to  perform 
all  things  in  the  policy  contained  on  their 
part  as  such  insurers  of  the  said  sum*     If 
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.^^.nch   iMromise    eannot    consigt  with   the 

-yy^ky  set  forth,  eren  if  it  were  expressly 

^^jiade  by  all  the  members  tinder  the  cir- 

^^emmstAnces  alleged  in  the  record,  the  de« 

^Sendants  below  are  entitled  to  judgment 

^c^n  the  demurrer.     If  it  may  so  consist,  but 

-^^  not  substantiated  by  the  policy  and 

-proof   adduced,   the  plaintiff  below  has 

-^joled  to  estaUish  the  affirmative  of  the 

msiue  cast  upon  him  by  the  plea  of  non 

^MQmpsit  of  Mr.  Gooden ;  and  the  conse- 

qtience  will  be  that  there  must  be  a  venire 

de  9090,      I   think  that  the   declaration 

which  alleges  a  joint  promise,  which  avers 

that  the  defendants  subscribed  the  policy 

and  became  insurers,  and  which  may  im« 

port  that  the  defendants  form  the  entire 

eompaay,  may  be  sustained  for  the  reasons 

which  will  be  expressed  by  my  learned 

Brother  Parke,  and  which,  as  this  is  not  a 

point  that  renders  the  delivery  of  separate 

judgments  necessary,  I  need  not  anticipate. 

Bat,  I  think  that  the  promise  stated  and  put 

in  imie  by  the  plea  of  non  assumpsit  is 

iMit  mpported  by  the  proof.     The  policy 

produced  in  evidence,  headed  ^'Oenend 

^jiuhiine  Assurance  Company,  capital  one 

nilKon,"  was  not  subscribed  by  the  de* 

^^•dants,  bnt  by  three  directors  of  the 

^^^oipany  in  which  the  defendants  severally 

^Id  shares.     The  poKcy   in  its    earlier 

Passages  purports  in  its  terms  to  be  an 

J^^^Hriice  by  the  company  in  terms  which, 

^  (unqualified,  would  undoubtedly  imply 

•  contract  by  all  its  members ;  but  these 

^^^h  are  capable  of  qualification,  and  the 

^''^tion  is  Aether  they  receive  it.    Those 

^otda  might  have  been  followed  by  stipu- 

'^'iods  clearly  shewing  that  the  capital 

2^k  alone  was  charged  with  the  burthen 

^  ^e  claims  of  the  assured,  so  as  to  ex* 

v^^Q  all  personal  responsibility  at  law  of 

7f%hai«holder8,     In  that  case  the  general 

T*^*  of  apparent  contract  would  retain 

Hj^^^  natural   signification  and  force,  for 

"^  shareholders,  by  subjecting  their  fiinds 

}^  ^ht  claims  of  the  assured,  would  become 

^  Hie  sense  thus  denoted  assurers.     Sup- 

P^^hig  this  purpose  to  have  been  most 

^^incdy  expressed,   it  could  not  have 

^^tt  oontended   that  there   were  incon- 

"•Wm  intents  indicated  by  the  instrument, 

■^*rty»  ft  general  intent  by  the  company 

^^^Wafce  ft  'joint  contract,  and  a  particular 

v'^Qtfr  t9  ftvoidi^  and  that  the  general  in« 


tent  ought  to  prevail.  The  clause  which 
explains  the  sense  in  which  the  company 
became  insurers  is  as  follows.— ^He  here 
read  the  clause  respecting  the  non-liability 
of  shareholders  beyond  their  shares.] — In 
the  construction  of  this  clause  a  question 
arises  preliminary  to  that  immediately  in 
judgment.  What  is  the  meaning  of  the 
words  *' capital  stock"?  Do  they  imply  a 
capital  of  one  million  in  which  the  public 
are  invited  to  confide,  whether  paid  up  or 
not,  or  only  the  funds  which  may  be  actually 
in  hand  when  the  loss  occurs?  On  this 
point  the  learned  Judges  who  decided  the 
demurrer  and  my  Lord  Chief  Justice  Carop« 
bell  seem  to  differ ;  the  former  partly 
based  their  judgment  on  the  fact  that 
the  funds  intended  must  be,  not  the  nomi* 
nal  unpaid  capital,  but  a  sum  in  hand 
from  whatever  source  derived  and  not 
expended  available  for  the  purpose ;  Lord 
Campbell  ruled  on  the  issue  in  this  case^ 
traversing  the  alleged  sufiiciency  of  the 
capital  stock  to  pay  the  plaintiff,  that  the 
terms  mean  the  entire  capital  which  the 
shareholders  have  undertaken  to  subscribe^ 
I  think  the  ruling  of  Lord  Cambpell  upon 
this  point  right,  subject  to  the  limitation 
which  I  also  think  the  subsequent  words 
introduce.  The  policy  having  thus  denoted 
to  the  insured  that  the  fund  provided  for  hit 
indemnity  consists  only  of  the  entire  capi« 
tal  stock,  proceeds  further  to  provide,  that| 
inasmuch  as  the  aggregate  capital  consists 
of  subscriptions  from  many  persons,  it  is 
intended  to  prevent  the  possibility  of  those 
who  may  contribute  their  full  proportion 
becoming  liable  for  the  failure  of  others, 
and  therefore,  in  the  largest  or  fullest 
language,  limits  or  seeks  to  limit  the  re* 
sponsibility  of  each  individual  proprietor 
to  the  amount  of  his  shares.  How  can 
this  purpose  be  effected  but  by  construing 
the  language  as  creating  at  most  an  indivU 
dual  liability  in  each  proprietor  to  the 
extent  of  his  shares  ?  and  this  can  only  be 
effected  by  regarding  the  contract,  if  any^ 
(except  by  the  subscribing  directors) :  as  a 
contract  by  each  shareholder.  If  the  con* 
tract  is  jointly  made  by  all  to  pay  the  sum 
assured  by  each  policy,  subject  only  to  the 
condition  that  the  capital  paid  up  and  vn* 
paid  together  shall  be  sufficient  to  meet  the 
demandsof  the  assured,  it  is  obvious  thatany 
piftpiietor  mho  vaay  be  selected  for  aUack^ 
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iilthongh  he  has  paid  up  his  full  contrihu^ 
tion  to  the  stock,  may  be  charged  by  exe^^ 
eutlon  against  his  goods  pr  his  person  to  a 
ruinous  extent;  that  is  to  incur  the  precise 
mischief  against  tvhich  the  language  would 
seem  to  exempt  him.  It  may  be  said 
that  great  inconvenience  would  follow 
firom  holding  each  proprietor  severally 
liable  to  the  assured  to  the  amount  of  his 
unpaid  shares,  and  this,  no  doubt,  is  so ; 
hut  the  probability  is,  that  the  parties  who 
have  e£fected  insurances  on  similar  policies 
thus  inartificially  framed,  have  looked  to 
the  fund  subscribed  for  and  to  its  just  ad« 
ministration  by  the  directors;  and  have  not 
contemplated  a  resort  to  the  individual  re« 
sponsibility  of  the  numbers  of  shareholders; 
unless,  indeed,  they  have  regarded  (as  they 
may  do  on  the  authority  of  the  Court  of 
£xchequcr  in  DawBon  y.  fVrench)  the  sign- 
ing directors  as  contracting  for  the  truth 
of  the  representations  of  the  policy  and 
for  the  due  collection  and  administration 
of  the  funds  of  the  company.  Unless  the 
vords  of  the  proviso  have  the  meaning 
yrhkh  it  seems  to  me  they  have,  I  cannot 
attribute  to  them  any  meaning ;  for  if  they 
import  only  an  internal  regulation  of  the 
company,  they  are  foreign  to  the  regula* 
tions  between  the  company  and  the  assured : 
and  if  they  bear  this  meaning,  I  think 
they  are  irreconcileable  with  the  joint  pro- 
pose alleged  to  have  been  made  by  the 
plaintiffs  in  error.  For  these  reasons  I 
think  the  issue  on  the  plea  of  non  assump^ 
sit  unsupported  by  the  evidence^  and  thai 
ifiere  must  be  a  veture  de  novo. 

Williams,  J. — ^I  am  of  opinion  that  the 
direction  of  the  Judge  to  the  jury  upon 
the  trial  of  this  cause  was  unexceptionable^ 
and  the  judgn>ent  i)ught  to  be  affirmed« 
Although  I  have  the  mbfortune  to  differ 
from  the  rest  of  my. learned  Brothers  in 
this  respect,  yet  we  all  agree,  I  think,  that 
no  objection  can  be  made  in  support  of 
^e  writ  of  errcur  upon  the  ground  that  the 
ponapany  of  which  the  defendants  below 
were  proved,  to  be  members,  did  not 
authorise  the  making  of  the  policy  upon 
which  the  action  is  founded.  No  such 
point  is  properly  raised  on  the  bill  of 
exceptions,  [t  must  therefore  be  taken 
that  it  was  duly  proved  at  the  trial  that 
fbe  d^feodante  b^oy,   together  with  the 


other  membets  of  the  General  Maritime  Ai^ 
surance  Company,  entered  into  such  a  con* 
tract  with  the  plaintiff  as  is  constituted  by 
the  terms  of  the  policy.  It  was,  however^ 
contended  on  the  part  of  the  defiendauta 
below,  that  those  terras  do  not  amount  to 
a  joint  contract  by  them  and  all  the  other 
members  of  the  company,  but  to  a  several 
one  with  each  of  them,  and  consequently 
that  the  declaration  being  founded  upon  a 
supposed  joint  contract  was  not  sustained 
by  the  evidence,  and  that  the  Judge  ou^ 
accordingly  to  have  directed  the.  jury  to 
find  for  the  defendants  on  the  issue  on 
non  assumpsit.  But  I  am  of  opinion  thai 
the  terms  of  the  policy  constitute  a  joini 
contract  by  all  the  members  of  the  com« 
pany,  and,  therefore,  that  this  exception 
fails.  With  respect  to  the  form  of  the 
policy,  the  company  in  the  ordinary  way 
become  the  assurers  of  the  ship  upon 
specific  terms,  and  promise  to  perform 
those  terms,  and  acknowledge  the  receipt 
of  the  premium  as  the  consideration  for 
their  promise ;  and  but  for  the  introdncf 
tion  of  the  special  clause  hereafter  to  be 
considered,  this  would  be  the  plainest  poa* 
sible  case  of  an  association  of  aasuren 
entering  into  a  contract  of  insurance  fitf 
the  joint  benefit  of  all  the  partners  in  the 
ordinary  course  of  their  partnership  bua^ 
ness.  But  it  is  expressly  stipulated  thai 
the  capital  stock,  which  is  stated  in  the 
heading  of  the  policy  to  be  one  million^ 
shall  alone  be  liable  to  answer  any  daint 
under  the  policy.  And  it  has  been  hdd 
in  several  decided  caaes,  and  seems  to  bo 
undisputed,  that  by  reason  of  this  atipula* 
tion  it  is  a  good  plea  in  ease  of  any  sudi 
claim  that  the  company  have  no  assets  to 
meet  it,  inasmuch  as  they  have  spent  the 
whole  of  their  capital  stock.  There  is, 
however,  a  further  stipulation,  which  is 
said  to  demonstrate  that  the  contract  ia  nol 
joint  by  all,  but  several  by  each  of  the 
members  who  authorize  the  policy  to  be 
made,  namely,  it  is  carefully  stipulated 
that  lio  proprietor  shall  be  in  any  way 
charged  by  reason  of  the  policy  beyond 
his  share  in  the  capital  stock ;  and  it  has 
been  mentioned  as  one  of  the  principles 
on  which  the  policy  is  founded,  thai  the 
responsibility  of  the  individual  proprietors 
shall  in  all  cases  and  under  all  cdrcum* 
stances  he  limited  to  their  shares  in  thd 
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ipital  stock. "  Tt  irf  brgn^d  in  support  of 

writ  of  error  Ihut  this  shews  that  each 

-^rnemb^  cotithicts/noll  joihtly  bttt  seyerally, 

-iM  beslt  the*  loss  In  proportioti  to  his  share 

^Dr  shftres.  It  may  be  observed,  however,  as 

-^■ras -pfliifted  out  by  Lord  Denman,  C.J.  in 

giving  judgment  In  the  case  of  Halkett  v.  the 

jmerekafU  Traders*  AssodiaiioHf  that  there  is 

provision   tlmt  where  the  shareholder 

paid  ttp  to  the  company  the  full  amount 

^  his  shares,  he  shidl  not  be  liable  to 

i^  assured  in  proportion  to  his  shares. 

^Tlds  tesponsibility,  it  is  conceded,  is  to 

exist,  but  It  is  said  to  be  limited  to  the 

sttsuot  of  hi»  shares  |    and  it  seems  to 

Mow  that  KiB  would  not  be  allowed  to 

pkad  that  he  is  not  responsible  to  that 

mooBut  because  he  had  paid  up  the  whole 

of  iiis  shares,  t^at  payment  having  been 

Quide  ^ce  the  policy  was  effected,  and 

the  money  appropriated  to  claims  on  the 

OMnpny  whidi  Ikad  arisen  later  than  the 

pfadmtiff'a  claim.      Supposing,  therefore, 

an  adMi  be  brought  against  a  single  share- 

r,  and  suppose  a  certain  contract  be 

itsmodin  that  policy,  such  as  the  present, 

theie  had  been  an  indisputable  loss* 

remble  under  the  policy,  practically 

spmtiag,  if  the  company  were  solvent,  no 

teienee  would  be  made,  and  the  loss  would 

he-inid.    But  supposing  the  company  to 

be  insQiYeiit  and  the  capital  stock  aU  spent, 

iwst  the  defendant  at  his  peril  ascertain 

^  tmosatof  the  loss  whether  that  exceeds 

the  iiBOQnt  of  the  shares  he  holds  ;  and  if 

it  does,  confess  the  action  and  plead  pay- 

'"^t  of  money  into  court  to  the  amount 

^^  shares,  and  as  to  the  residue  that  he 

It  only  a  Aareholder  to  the  amount  he  has 

P^  inta  court?     This  seems  to  be  the 

^yeoiine  of  pleading  open,  unless  indeed 

'^^  paid  up  all  the  shares^  and  it  were 

f^'^'idered  competent  to  him,  notwithstand- 

^  ^  difficulty  I  have  above  suggested^ 

^^^  that  £Mt  as,  in  itself,  a  bar  to  the 

^^1^  .But  in  either  case,  would  there  be 

*^J'ioom  for  the  plea,  that  the  capital 

!^  of  the  company  has  been  exhausted? 

^1^^  would  be  altogether  immaterial  if 

%4afaidant'8  liability  is  to  be  confined 

^^.lasioniit  of  his  own  shares.     The 

^jMSf^  to  this  difficulty  is    the  pro- 

Mli<Vlk.eonteiided  for  by  Mr.  Peacock  in 

"'^Wpnisnt,  namely,  that  the  signatures 

HAa^ipeH^  by  the  directors  enure  to 

teasam,  XXL— Q.B. 


make  it  a  joint  contract  on  their  part 
to  pay  all  just  claims  on  the  policy, 
provided  the  capital  stock  be  sufficient; 
and  the  rest  of  the  company  who  have 
authorized  the  making  of  the  policy  on 
their  behalf,  but  have  not  signed  it,  con- 
tract severally  and  not  jointly,  and  con- 
tract only  to  pay  ih  proportion  to  their 
own  shares.  I  am,  however,  of  opinion 
that  the  signature  of  the  directors  has  hb 
such  operation  and  purport,  but  that  they 
are  merely  to  testify  the  contract,  and  that 
the  company  are  content  with  the  assurance ; 
and  there  is  nothing  in  the  language  or  in 
the  nature  of  the  instrument  which  indi- 
cates that  those  who  subscribed  it  intended 
by  reason  or  by  force  of  their  signatures  to 
increase  their  liability  beyond  that  of  the 
other  contracting  parties,  or  to  do  anything 
more  then  to  authenticate  the  instrument  as 
the  policy  under  which  the  company  be- 
came the  insurers.  It  is  not  required  by  law 
that  such  a  oontmct  should  be  signed  by 
those  who  ought  to  be  charged;  and  I  feel 
it  difficult  to  understand  how  the  signa- 
tures not  being  neeessary  for  the  validity 
of  the  contract,  or  in  any  way  of  the 
essence  of  it,  can  be  capable  of  varying  its 
meaning  or  effect;  or  how  the  members 
being  directors  who  signed  it,  or  other 
members  of  the  company  by  whose  actual 
authority  such  a  c'ontract  was  purported 
to  be  made  on  their  behalf.  Can  be  at  all 
in  a  difPerent  position  from  that  in  which 
they  would  have  been  if  the  instrument 
had  not  been  signed  at  all,  or  had  been 
signed  by  all  the  individuals,  instead  of 
by  some  of  them  on  behalf  and  by  the 
authority  of  the  rest.  I  therefore  think 
the  plaintiffs  in  error  cannot  sustain  the 
proposition  that  the  liability  of  the  directors 
who  signed  the  policy  is  diffident  from  that 
of  the  other  members  of  the  company  who 
authorized  the  signatures;  and  if  their 
liability  be  identical,  another  argument 
arises  against  the  validity  of  the  plea  in  an 
action  against  a  single  shareholder,  that  he - 
has  paid  up  all  his  shares  4  for  if  this  were 
the  only  plea  and  all  shares  were  paid  up, 
it  is  obvious  that  each  member  would  have 
a  good  answer  to  an  action  against  him. 
Therefore,  unless  a  joint  action  can  be 
maintained  against  all,  no  action  whatever 
would  lie  upon  the  policy,  notwithstanding 
the  capital  stock  of  the  company  was'Atily 
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sufficient  to  answer  the  claim.  Perhaps 
the  explanation  of  the  matter  is  this,  that 
the  form  of  the  policy  was  introduced  in 
earlier  times,  when  the  system  of  allowing 
the  shareholder  to  keep  hack  part  of  the 
money  due  on  their  shares  was  unknown. 
And  therefore  the  policy  assumes  that 
there  is  a  capital  stock  of  one  million,  in 
the  sense  that  every  memher  has  actually 
brought  the  whole  amount  of  his  shares 
into  the  partnership  stock,  and  it  is  accord- 
ingly stipulated  that  recourse  shall  only 
he  had  to  this  fund  for  satisfaction  of  all 
claims  under  the  policy.  If,  therefore,  all 
the  capital  stock  happen  to  be  spent,  this 
would  be  a  good  answer  to  any  such  claim 
in  any  action,  whether  brought  against  all 
or  any  of  the  members,  and  thus  the  indi- 
▼iduad  members  having  already  Contributed 
the  whole  amount  of  their  shares  cannot 
be  compelled  to  pay  more,  or  be  made 
further  responsible,  as  they  might  have 
been  but  for  the  special  clause.  If  this  be 
so,  the  whole  difficulty  arises  from  the  mem- 
bers choosing  to  sanction  the  modem  prac- 
tice of  allowing  part  of  the  capital  stock  to 
remain  in  the  shape  of  money  unpaid  upon 
the  shares,  and  thus  introducing  the  ques- 
tion of  one  member  being  made  responsi- 
ble for  another's  paying  up  the  shares,  which 
could  not  possibly  arise  if  the  theory  of 
fifuch  partnerships  were  carried  into  due 
effect,  and  the  capital  really  existed  in  the 
shape  of  contributed  capital  stock.  Unless 
the  policy  will  admit  of  this  construction, 
I  think  the  latter  special  clause  must  be 
rejected  in  construction,  as  being  repugnant 
to  the  general  effect  of  the  contract,  which, 
in  my  opinion,  is  a  joint  contract  of  in- 
surance by  several  insurers.  If  such  a 
contract  contains  a  stipulation  for  restrain- 
ing the  liability  of  the  insurers,  the  legal 
consequences  of  it  is,  it  must  be  rejected 
as  impracticable  at  law,  as  was  done  in  the 
case  of  Fumivall  v.  CoombeSt  where  the 
defendant  entered  into  a  personal  covenant, 
and  then  endeavoured  by  the  introduction 
of  a  proviso  to  relieve  himself  from  all  per- 
sonal liability.  It  was  also  contended  on 
the  part  of  the  plaintiffs  in  error  that  the 
Court  of  Queen's  Bench  had  erroneously 
given  judgment  on  the  demurrer  for  the 
plaintiff  below,  but  I  am  of  opinion  that 
that  judgment  is  right.  On  this  question, 
however,  as  I  do  not  differ  from  any  other 


member  of  the  Court,  I  do  not  deem  it 
necessary  to  explain  the  grounds  of  my 
own  opinion.  Upon  these  grounds,  I 
think  the  judgment  of  the  Court  below 
ought  in  all  respects  to  be  affirmed. 

Platt,  B. — The  declaration  in  this  case 
is  upon  a  policy  of  insuranee,  which  policy 
of  insurance  contains  this  clause — [He  here 
read  the  clause  restricting  the  liability]. — 
It  then  goes  on  to  charge  a  general  promise 
on  the  part  of  the  defendants,  who  were 
shareholders  in  this  company;  and  die 
breach  assigned  is  as  upon  a  joint  and  per- 
sonal assumption  of  responsibility  by  them. 
To  this  declaration  one  of  the  defendants 
demurred.  With  regard  to  that  demuirer 
it  is  sufficient  to  say,  that  the  judgment  of 
the  Court  may  be  founded  upon  otiber  parts 
of  the  objections  to  this  record,  widiout 
deciding  upon  the  validity  of  that  de- 
murrer. Upon  the  question  raised  by  that, 
I  have  considerable  doubt.  But  another 
of  the  defendants  has  pleaded,  amongst 
other  pleas,  non  assumpsit,  raising,  there^ 
fore,  the  question  whether  there  was  a  joint 
promise  made  by  the  defendants  in  the 
manner  in  which  it  is  stated  upon  the  re- 
cord. At  the  trial  it  was  objected  that 
there  was  no  evidence  to  support  that  pro- 
mise, it  appearing  at  the  trial  by  the  produo- 
tion  of  the  deed  c^  settlement,  by  the  reading 
of  the  policy  of  insurance,  and  the  signing 
of  the  directors,  that  the  premises  were 
not  (as  was  contended  on  die  part  of  the 
defendant  Gooden)  sufficient  f^om  which  to 
draw  the  conclusion  of  liability.  It  was 
contended,  in  the  course  of  the  argument, 
that  this  was,  in  fact,  an  attempt  on  the 
part  of  partners  to  do  that  which  the  law 
would  not  permit  It  seems  to  me  that 
that  proposition  was  founded  on  a  fallacy : 
because  there  is  no  magic  in  a  number  of 
persons  becoming  partners  which  will  pre- 
vent them  from  acting  independently  with 
persons  with  whom  they  contract;  and 
their  general  responsibility  beyond  all  ques- 
tion may  be  modified  and  varied.  If 
partners  jointly  contract  without  in  any 
manner  restricting  or  qualifying  their  re- 
sponsibility, there  is  no  doubt  they  are 
jointly,  personally  and  generally  respon- 
sible. So  an  agreement  among  themselves, 
unknown  to  the  party  with  whom  they 
contract,  will  not  alter  that  general  liability ; 
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Ibnt^if  the  party  with  whom  they  contract 
^duil  by  the  terms  of  the  bai^ain  agree  that 
-this  responsibility  shall  vary  from  the  ordi* 
3wry  responsibility,  he  will  be  bound  by 
^hst  agreement.      What  objection   could 
1)6  raised  to  a  contract  by  which  four  par- 
ties agreed  to  buy  of  a  merchant  merchan- 
dise, upon  the  terms  of  one  of  them  paying 
lolf  the  price  and  the  three  others  paying 
cadi  a  third  of  the  remainder,  and  by 
which  it  was  distinctly  stipulated  between 
the  buyers  and  the  seller  that  the  seller 
should  not  be  entitled  to  demand  payment 
except   in    the    seyeral    proportions  and 
levenlly  from  the  different  partners  ?     Is 
that  sn  illegal  contract?     Is  the  law  to 
Biake  a  contract  which  the  parties  never 
ooatemplated  ?     It  is  no  answer  to  say 
that  they  contracted  as  partners,  and  that 
^  the  general  law  partners  are  jointly 
liable,  for  in  the  case  supposed  they  would 
not  have  contracted  on  that  footing.     The 
tenu  of  the  contract  would  regidate  the 
fl^'cation  of  the  law,  provided  it  did  not 
""fcnge  it  by  illegality.     By  these  terms 
^  partners  assumed,  and  the  seller  was 
^*^tent  to  accept,  a  qualified  and  defined 
"^■ponsibility, — ^and  what  could  the  seller 
**^*ct  more  ?    -Now,  upon  the  evidence,  it 
^pears  that  the  policy  was  made  according 
^  the  deed  of  settlement,  and  according  to 
J*^  deed  no  power  whatever  was  given 
.  .  ^e  directors  to  bind  the  shareholders 
^**^tly ;  the  contract,  therefore,  which  is 
^If^Uced  in  evidence,  and  which  is  to  bind 
^*^^<>dcn  by  reason  only  of  the  signatures 
^^  the  directors,  is  made  in  pursuance  of 
^  ^wer  contained  in  the  deed  of  settle- 
**^t.      Does  that  power  extend  to   the 
^'^^kiiig  of  contracts  in  the  general  manner 
*^*ted  on  the  record,  where  the  allegation 
^  tlie  promise  is  made  ?     Most  certainly 
^^'^     The  contract  which  they  have  made 
P'^*5*^iaat  to  the  deed  of  settlement  is  no 
•^CDce  whatever  of  another  contract  al- 
^^  upon  the  record ;  and  for  that  reason, 
I  tluol^  that  upon  the  objections  taken  at 
^  tiial,  and  which  appear  upon  the  bill 
^  exceptions,  the  defendant  Gooden  ought 
to  have  had  the  verdict  upon  the  plea  of 
■Oft  aammpsit.     With  regard  to  the  ques- 
^*Ml^  wheUier  separate    actions    may  be 
^■^Ktg^  upon  this   contract  against  the 
***^sb«eholders,  possibly  the  contract 
*ii|)iiaf.aach  a  description  as  to  enable 


the  assured  to  sue  the  persons  who  sign  as 
directors,  or  to  sue  any  one  of  the  several 
shareholders,  who  would  be  liable  to  the 
extent  of  their  unpaid  subscriptions  to 
the  capital  stock.  It  is  clear  that  a  sepa- 
rate liability  of  that  kind  and  such  a  re- 
striction from  liability  has  been  sanctioned 
by  the  Courts  of  Queen's  Bench  and  Ex- 
chequer in  HaUtettY.  the  Merchant  Traders' 
Association,  and  in  Hassell  against  the  same 
company.  But  I  must  say  that  I  think 
there  is  considerable  difficulty  in  making 
a  contract  with  two  aspects,  and  especially 
as  regards  this  particular  contract.  There- 
fore, with  respect  to  that  part  of  the  case, 
I  beg  to  be  understood  as  not  expressing 
any  opinion,  but  inasmuch  as  the  evidence 
upon  the  trial  in  my  judgment  did  not 
support  the  issue  upon  the  plea  of  non 
assumpsit,  I  think  that  the  judgment  of 
the  Court  of  Queen's  Bench  ought  to  be 
reversed. 

Cresswell,.  J.  f^—  This  was  an  action 
against  five  persons  on  a  policy  of  insurance. 
The  declaration  alleged  that  the  defendants 
were  proprietors  and  shareholders  and 
partners  in  a  certain  company,  called  the 
General  Maritime  Assurance  Company ; 
and  that  the  plaintiff  efiected  a  policy  on 
a  ship  for  twelve  months.  The  policy 
was  then  set  out,  and  the  declaration  then 
proceeded  to  aver  that,  in  consideration 
that  the  plaintiff,  at  the  request  of  the 
defendants,  paid  a  certain  sum  as  premium 
for  the  insurance  of  4,100/.,  and  undertook 
to  perform  all  things  in  the  policy  on  the 
part  of  the  assured  to  be  performed,  the 
defendants  undertook  that  they  would 
become  insurers  in  the  said  sum  and 
to  perform  all  things  in  the  policy  on 
their  part  as  insurers  to  be  performed; 
and  that  they  then  became  insurers 
and  subscribed  the  policy.  The  decla- 
ration then  averred  the  loss,  and  that 
the  capital  stock  of  the  company  was 
sufiicient  to  pay,  but  that  the  defendants 
had  not  paid.  On  demurrer,  by  one  of 
the  defendants,  the  Court  of  Queen's 
Bench  decided  that  the  declaration  was 
good.  They  must  therefore  have  held 
that  it  disclosed  a  joint  contract,  enforce- 
able at  law.  Now,  the  contract  was  not 
otherwise  shewn  than  by  the  averment 
that  the  defendants  were  shareholders  of 
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and  partners  in  the  General  Maritime  As- 
surance Company;  it  recites  the  policy  as 
made  between  the  assured  and  the  com- 
pany, and  an  averment  that  the  defendants 
promised  that  they  would  become  and  be 
insurers  to  the  plaintiff  of  the  sum  insured, 
and  would  perform  all  things  in  the  policy 
contained  upon  their  part,  as  such  in- 
surers of  the  said  sum,  to  be  performed ; 
and  the  defendants  then  duly  subscribed 
the  said  policy,  which  would  make  no 
difference,  for  they  might  very  well  con- 
tract to  become  insurers  without  subscrib- 
ing it;  and  if,  in  the  absence  of  their 
subscription,  it  would  have  been  a  several 
and  not  a  joint  contract,  the  subscription 
would  not  alter  it.  The  promise  is  laid 
merely  as  a  promise  to  perform  what  the 
policy  contained  on  their  part  to  be  per- 
formed ;  and  if  the  policy  did  not  contain 
anything  to  be  performed  by  them  jointly 
the  promise  would  not  enure  as  a  joint 
promise.  The  natural  meaning  of  the 
words  is,  that  they  promised  according  to 
the  terms  contained  in  the  policy.  If 
the  contract  was  joint,  the  promise  would 
be  joint ;  if  several,  the  promise  would  be 
construed  as  several.  I  apprehend,  there- 
fore, that  the  Court  of  Queen's  Bench 
must  have  been  of  opinion  that  the  contract 
as  set  out,  independently  of  the  promise, 
is  joint ;  and  the  language  which  they  are 
reported  to  have  used  is  not  consistent 
with  any  other  view  of  the  case.  I  am  of 
opinion  that  their  judgment  was  right,  and 
that  the  declaration  shews  a  joint  contract 
by  those  who  entered  into  the  obliga- 
tions which  it  contains,  whatsoever  those 
obligations  may  be;  and  that  such  con- 
tract may  be  enforced  by  action  at  law. 
Some  of  the  defendants  pleaded  non  as- 
sumpsit and  various  other  pleas,  raising 
issues  which  were  tried  before  Lord  Camp- 
bell in  London,  when  a  bill  of  exceptions 
was  tendered  to  his  Lordship's  direction 
to  the  jury,  on  several  pleas,  of  which  it 
is  necessary  to  observe  upon  two  only. 
The  first  question  so  raised  was  on  the 
plea  of  non  assumpsit :  namely,  whether 
all  the  defendants  became  insurers  by  the 
policy,  or  in  other  words,  whether  the 
contract  of  assurance  was  made  in  manner 
and  by  persons  competent  to  act  for  and 
bind  the  defendants,  being  themselves 
members  of  and  shareholders  in  the  com- 


pany. In  order  to  prove  the  affinnativey 
the  deed  of  settlement  was  put  in,  where- 
by the  defendants  and  others  fonned 
themselves  into  a  company  or  partnership, 
by  and  under  the  name  of  the  General 
Maritime  Assurance  Company,  far  the 
purpose  of  carrying  on  the  business  of 
underwriters  and  insurers  against  maritime 
risks.  The  policy  also  was  put  in  evidence. 
It  was  issued  by  the  company  in  the  form 
always  used  by  them,  and  no  question  was 
made  as  to  the  propriety  of  issuing  poli- 
cies in  that  form,  and  it  was  sig^ned  by 
three  members  or  shareholders  who  were 
also  directors,  but  neither  the  directors  nor 
any  other  member  of  the  co-partnership 
had  authority  to  act  for  the  other  members 
except  in  their  capacity  of  directors  ;  they 
could  make  no  contract  for  them  as  indi- 
viduals, and  therefore  the  contract  in  ques- 
tion must  either  bind  them  jointly  or  not 
at  all.  If  the  case  is  looked  at  as  one  of 
an  ordinary  co-partnership,  the  contract 
of  insurance,  having  been  made  by  three 
members  of  the  firm,  in  the  name  of  the 
firm,  and  in  the  course  of  business  carried 
on  by  the  firm,  is  binding  upon  all  the 
members  of  it.  If  it  is  considered  in  a 
different  point  of  view,  because  the  co- 
partnership appears  to  be  a  joint-stock 
company,  and  it  is  considered  necessary  to 
shew  the  directors  had  authority  by  the 
deed  of  settlement  to  make  such  contract, 
I  think  it  appears  that  they  had.  It  was 
not  objected  that  the  policy  was  not  in 
conformity  with  the  deed  of  settlement. 
The  directors,  therefore,  in  issuing  it  acted 
within  the  limits  of  the  authority  conferred 
upon  them,  and  their  contract  was  the 
contract  of  all  the  co-partners  just  as  much 
as  if  each  member  had  signed  it.  On  non 
assumpsit,  therefore,  it  must  be  held,  that 
the  defendants  entered  into  the  contract 
alleged  in  the  policy  ;  but  on  non  assumpsit 
it  is  also  said  that  the  declaration  h 
on  a  joint  contract,  and  that  the  policy 
shewed  a  several  contract  only,  and  that 
there  was  no  evidence  of  a  joint  contract. 
The  policy  was  correctly  set  out  in  the 
declaration,  and  it  has  been  held,  on  de- 
murrer, that  the  declaration  discloses  a 
joint  contract,  which,  as  I  have  already 
said,  I  apprehend  is  to  be  collected  from 
the  policy  set  out  independent  of  the  pro- 
mise alleged   to  have  been  made  by  the 


Vol.  :XXL] 


HILARY  TERM,  1852, 


117 


defendants.     Let  us  look  at  the  terms  in 
wkidi  the  policy  is  made.     It  is  headed 
**Qeiieral  Maritime  Assurance  Company. 
Capital,  One  Million,"  importing  that  it  is 
a  policy  of  the  company.     Then,  in  de- 
scribing the  risk  against  which  the  insur- 
ance was  made  it  says,   "Touching  the 
idTentiires  and  perils  which  the  said  cofH* 
fomtf  are  contented  to  bear,  and  do  take 
upon  themselves,"  not  **  which  the  membera 
of  the  company  are  content  to  bear,  and  do 
take  on  themselves  respectively."     Again, 
as  to  the  expenses  of  "  suing,  &c.  by  the 
Mnired,'*  it  says,  "  to  the  charges  whereof 
the  empamy  will  contribute  according  to 
the  rate  and  quantity  of  the  sum  herein 
vmred."      "And  it  is  declared  by  and 
tKtween  the  said  company  and  the  assured." 
Again,  **  And  further  it  is  agreed  by  the 
f^  company  that  this  writing  or  policy  of 
"^iQiance  shall  be  of  as  much  force,"  &c., 
'and  so  the  said  compaii^are  contented  and 
^  bind  themselves  and  their  successors  to 
^  sssured  for  the  true  performance  of  the 
i^'^'^il^iae,  confessing  themselves  paid  the 
^J^eration  due  unto  the  company  for 
^  assurance."     Read  "  co-partnership" 
^f  **  company"  and  it  would  seem  im- 
P^ible  to  contend  that  the  engagements 
*"tered  into  are  not  joint. 

'  How  proceed  to  consider  what  the  con- 

^^   entered  into  is.     Undoubtedly  it  is 

*  contract  of  insurance.  The  policy  begins 

^  ousting  that  Bushby  &  Co.  cause  them- 

**1t«%  to  be  assured,  and  the  company  bind 

"f**^selves  for  the  performance  of  the  pro- 

™"^^  in  the  policy  whatever  they  may  be. 

^^^^'^fessing  ^emselves  paid  the  premium 

for  tliat  assurance,  they  undertake  to  in- 

•'"^  ;  and  we  must  look  to  the  earlier  part 

o^^e  policy  to  see  against  what  they  insure, 

^^  there  die  risks  usually  insured  against 

a  such  policies  are  found.  Now  by  insuring 

■8^*»ut  certain  risks  they  undertake  to  in- 

^^^nify  against  them.     But  now  we  come 

to  the  provision  that  the  capital  stock  and 

^''^^  of  the  company  shall  alone  be  liable 

^  iiuke  good  demands ;  which  has  been 

^^'^^•tnied  as  a  proviso  upon  a  general  con- 

•'•^  to  mdemnify,  which  must  therefore  be 

1^  diatthe  company  undertake  to  indem- 

l^igamstthe  risks  enumerated  provided 

^l^captal  stock  and  funds  are  sufficient 

*^  that  purpose— Crtmsey  v.  Rawlins  and 

J>*s»  v#  fVrench.     In   this  latter   case 

^Mhm  was  brought  against  the  par- 


ties who  signed  the  policy,  but  they  signed 
on  behalf  of  the  company  generally,  and  if 
they  had  authority  to  do  so  were  no  more 
bound  than  any  other  members  of  it ;  tl^ey 
did  not  undertake  otherwise,  or  with  any 
more  extended  liability,  than  as  members 
of  the  partnership.  We  now  come  to  the 
consideration  of  the  clause  in  the  policy, 
"  That  no  proprietor  of  the  company,  lus 
or  her  heirs,  executors  or  administrators, 
shall  be  in  anywise  subject  or  liable  to 
any  claim  or  demand,  or  be  in  anywise 
charged  by  reason  of  the  policy  beyond  the 
amount  of  his  or  her  share  or  shares  in 
the  capital  stock  of  the  company,  it  being 
one  of  the  original  and  fundamental  prin- 
ciples of  the  company  that  the  responsibility 
of  the  individual  proprietors  should  in  all 
cases  and  under  all  circumstances  be  limited 
to  their  respective  shares  in  the  said  capital 
stock."  It  is  not  very  easy  to  determine 
the  meaning  of  this  proviso.  In  consider- 
ing it,  perhaps,  we  should  assume  that  the 
company  are  in  possession  of  the  whole  of 
the  capital  which  they  profess  to  have, 
which  is  capital  equal  to  the  amount  of  the 
shares  held  by  the  different  members,  or 
in  other  words,  that  the  whole  has  been 
paid  up.  If  that  were  so,  as  by  the  condi- 
tions in  the  policy  the  assured  are  only  to 
be  paid  if  the  stock  suffices,  if  they  estab- 
lish a  right  to  be  paid  there  must  be  a  fund 
adequate  to  make  the  payment,  and  any 
individual  proprietor  affected  by  a  judg- 
ment would  have  a  fund  to  resort  to  for 
indemnity,  and  the  deed  of  settlement  pro- 
vides for  indemnifying  the  individual  share- 
holders in  such  cases.  If  this  proviso  is 
construed  to  mean  tha't  the  individuals 
shall  have  such  indemnity,  there  is  nothing 
in  it  repugnant  to  the  primary  contract 
contained  in  the  policy.  If  it  is  considered 
BO  as  to  compel  the  assured  to  sue  each 
separately  for  his  share  of  the  loss,  it  is 
repugnant  to  the  original  joint  contract  to 
pay  if  the  funds  of  the  company  suffice. 
Again,  there  is  no  stipulation  that  each 
shall  pay  only  a  part  of  the  loss  in  propor- 
tion to  his  share  in  the  joint  stock  of  the 
company,  but  that  he  shall  not  by  this 
policy  be  made  liable  to  more  than  the 
amount  of  his  shares.  Construing  that 
strictly,  any  one  shareholder  might  upon 
every  policy  issued  by  the  company  be 
compelled  to  pay  a  part  of  the  loss  equal 
to  the  whole  amount  of  his  shares,  a  situa- 
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tion  not  much  preferable  to  that  from  which 
these  defendants  seek  to  escape.  I  am, 
therefore,  much  disposed  to  think  that  the 
clause  in  question  is  incapable  of  receiving 
any  intelligible  meaning,  and  if  insensible 
or  uncertain  it  must  be  inoperative.  If  it 
receives  any  constiroction  other  than  that 
which  I  first  suggested,  it  is,  repugnant  to 
the  contract  of  insurance  entered  into  by 
the  policy,  and  therefore  void — Fumivall 
v.  Coombes.  If  the  construction  contended 
for  by  the  defendants  is  correct,  that  the 
policy  contains  a  separate  contract  by  each 
proprietor  only,  and  that  the  having  paid 
up  the  amount  of  his  shares  furnishes  a 
good  plea  in  bar  to  the  action,  which  is 
a  necessary  consequence  of  that  construc- 
tion ;  it  follows  that  if  all  the  shareholders 
have  paid  up  the  full  amount  of  their  shares, 
and  the  whole  capital  is  in  the  hands  of  the 
company,  no  action  at  law  can  be  main- 
tained on  the  policy  issued  by  them, — ^not 
against  all  the  members,  for  the  policy 
contains  no  joint  contract, — nor  against  indi- 
vidual members,  for  each  is  supposed  to 
have  paid  up  the  whole  of  his  share  in  the 
capital.  This  shews  that  even  if  the  con- 
tract to  pay  if  the  capital  stock  fail  be 
several,  thd  proviso  is  repugnant  to  it.  I 
am,  therefore^  of  opinion  that  Lord  Camp- 
bell was  right  in  telling  the  jury  that  upon 
the  evidence  they  might  find  a  verdict  for 
the  plaintiff  on  the  issue  of  non  assumpsit. 
On  the  other  point  argued  before  us, 
namely,  whether  there  was  evidence  that 
the  capital  stock  and  funds  of  the  company 
were  sufficient  to  pay  the  plaintiff,  I 
think  that  the  direction  was  right,  for  that 
the  company  musl  be  taken  to  have  avail- 
able funds  so  long  as  a  large  portion  of  the 
capital  stock  remained  uncsdled  for.  I  think, 
therefore,  that  the  judgment  of  the  Court 
below  should  be  affirmed. 

Alderson,  B. — It  is  not  my  inten- 
tion to  give  my  reasons  upon  the 
various  questions  arising  out  of  tlus  writ  of 
error,  on  which  we  all  agree  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  is 
right ;  but  I  shall  confine  myself  to  that 
question  upon  which  alone  I  differ  from 
the  judgment  of  the  Court  of  Queen's 
Bench,  and  from  the  opinions  delivered  by 
my  two  learned  Brothers,  Cresswell  and 
Williams,  to-day.  That  point  is,  whether, 
looking  at  this  policy,  and  giving  effect  to 


its  various  provisions,  it  can  be  pro 
said  to  contain  any  joint  contract  bet 
the  assured  and  all  the  proprietors  of  a 
in  the  company. 

This  question  arises  upon  non  ass 
sit  in  the  case  of  Gooden.  He  has  : 
signed  any  policy  or  personally  mad< 
contract,  nor  are  we  in  this  case  booi 
the  admission  that  the  defendanti 
jointly  contract,  as  we  are  in  deciding 
the  demurrer.  The  policy  is  certainl 
very  accurately  firamed,  so  as  to  carr] 
effect  what  I  cannot  but  call  the  very 
intention  of  the  proprietors,  as  coU 
from  the  deed,  which  alone  would  giv) 
authority  to  the  directors  to  bind  f 
The  main  intent  appears  beyond  all  i 
or  dispute  in  this  clause  in  the  polic 
which  it  is  stated  "  that  no  propriet 
the  company  shall  be  in  anywise  subji 
liable  to  any  claim  or  in  anywise  cL 
by  reason  of  the  policy  beyond  the  an 
of  his  shares  in  the  capital."  And 
follow  these  emphatic  words,  **it  1 
one  of  the  original  and  fundamental 
ciples  of  the  said  company  that  the  rei 
sibility  of  the  individual  proprietors  si 
in  all  cases,  and  under  all  circumsta 
be  limited  to  their  respective  shares  i 
capital  stock."  Now,  if  words  can  cl 
express  an  intention,  these  words  dc 
therefore,  if  we  can  in  any  way  con 
this  policy  so  as  not  to  fix  the  indiv 
proprietors  in  all  cases  of  policiea 
claimed  upon,  we  shall  only  be  effe 
the  plain  intention  of  those  who  fram 
and  of  those  who  were  parties  to  the 
tract.  Let  us  then  see  whether  the  n 
in  the  policy  prevent  us  from  doing 
justice,  all  its  provisions  being  \ 
together  and  carefully  weighed  and 
amined ;  and  if  this  be  done,  ai 
think  it  should  be  done  in  golden  m 
seeing  the  intention  is  so  clear,  I  thin 
may  construe  this  policy  as  shewing 
the  directors  contracted  not  for  the 
viduals,  but  that  the  funds  of  the  com 
should  indemnify  the  plaintiff,  and 
they  should  be  alone  liable  in  the  ban 
the  signing  directors  for  the  claim  ; 
this  be  not  so,  and  if  we  must  constru 
word  "  company"  to  mean  the  indivi 
for  whom  the  three  directors  contract, 
then  the  meaning  may  be  that  the  difl 
members  of  the  company  are  to  be  tak 
signing  each  for  himself  through  his  a^ 
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the  three  directors,  for  the  amount  of  his 

shares  remaining  unpaid,  just  like  a  body 

of  separate  underwriters  signing  for  one 

policy;  and  thus,   we  shall  make   them 

lepantely  liable  to  that  extent,  and  so  give 

effect  to  the   declared   intention  limiting 

thttr  liability.  In  either  way  of  construing 

it,  ihe  issue  that  Gooden    and  the  other 

indi^dual  members  of  the  company  made 

a  joint  contract  with  the  plaintiff  must  be 

foond  for  these  defendants.     In  coming  to 

tliat  conclusion,  I  am  satisfied  that  we  carry 

into  full  effect  the  provisions  of  the  deed. 

By  the  deed  I  am  satisfied  that  the  three 

directors  signing  it  were  really  intended  to 

be  liable  by  reason  of  their  signatures,  and 

tbat  the  individual  shareholders  were  not 

intended  to  be  liable  at  all.     If  we  look 

CMefblly  at  the   deed  under  which   the 

directors  have  the  power  to  bind  the  defen- 

,  ^ti,  we  shall  find  that  it  directs  all  poli- 

«tt  to  be  signed  by  three  directors  in  a 

pven  form ;  it  provides  that  every  policy 

^  state  that  the  subscribed  capital  and 

•tock  and  funds  of  the  company  which 

^nin  undisposed  of  at  the  time  of  the 

elami  shall  alone  be  liable  to  make  it  good, 

«ddmg   affirmatively    that    the    directors 

'^[iiing  such  policy  shall  be  responsible  to 

^  extent  of  the  fiinds  in  their  hands  or 

l^^er,  and  negatively  that  no  proprietor 

(obviously  meaning,   therefore,   no  other 

propHetor  except  the  directors  so  signing) 

•ball  he  liable  beyond  the  amount  of  his 

'"^paid  shares.     This  is  the  power  given ; 

>»d  it  is  complied  with  in  this  policy  thus 

^  ^nly,  namely,  that  it  states  the  first  and 

^  conditions  of  the  clause,  omitting,  how- 

T**"'  ^c  intermediate  part  as  to  the  limited 

liability  of  the  directors ;   but  this  part 

HiPfttv  to  me  to  be  of  great  importance, 

^  it  shews,  I  think,  clearly  enough  that 

^  policy  was  only  to  be  made  binding 

^^  the  shareholders,  if  the  mode  in  which 

^^prietors  were  intended  to  be  made 

^'idiially  liable  to  the  extent  of  their 

*"Nd  shares  was   properly  stated,    and 

"•*  Ab  was  to  be  through  the  power  of 

f^  directors  to  make  calls,  and  so  to  get 

^^  their  hands  the  amount  of  the  unpaid 

•^"^     The  directors  themselves  being 

P*«>nally  liable  to   the  assured   to   the 

•*^  of  all  the  company's  funds,  either  in 

^■Birlittida  or  in  their  power,  that  is  to 

4|^tf  an  tlie  funds  which  they  held,  or  by 


making  calls  could  obtain,  I  doubt,  there- 
fore, whether  this  policy  was  made  according 
to  the  powers  given  by  the  deed,  inasmuch 
as  Gooden  really  never  gave  any  authority 
to  the  directors  to  make  any  policy  which 
did  not  state  these  three  things :  first,  that 
the  funds  were  alone  to  be  liable  ;  secondly, 
that  the  directors  were  to  be  liable  to  the 
extent  of  the  fiinds  in  their  hands  or 
power  ;  and  thirdly,  that  the  proprietors 
were  only  to  be  liable  to  the  extent  of  their 
shares.  The  second  clause,  if  it  had  been 
inserted,  coupled  with  the  other  two,  would 
have  shewn  that  the  individual  proprietors 
could  only  be  made  liable  through  thedirec- 
tors,  and  were  not  at  all  responsible  under  the 
contract  made  with  the  latftr.  If  this  had 
been  inserted  in  the  policy,  it  is  clear  to 
me,  upon  the  issue  of  non  assumpsit,  the 
defendant  Gooden  would  have  been  enti- 
tled to  the  judgment  of  the  Court.  And 
this  view  of  the  case  would,  as  it  seems  to 
me,  also  give  full  efiect  to  the  deed,  and 
shews  to  me,  in  coming  to  the  conclusion  I 
before  arrived  at,  that  I  decide  according 
to  the  real  meaning  and  intention  of  the 
deed.  I  think,  therefore,  that  the  issue  on 
non  assumpsit  should  have  been  found  for 
the  defendant  Grooden,  and  that  the  judg- 
ment of  the  Queen's  Bench  upon  this  point 
is  erroneous;  and  the  result  is,  that  a 
venire  de  novo  must  be  awarded  on  that 
issue.  On  all  the  other  parts  of  the  case, 
which  indeed  were  parts  that  came  before 
the  Court  in  Banco,  I  entirely  agree  in  the 
propriety  and  correctness  of  the  judgment. 

Parke,  B. — In  this  case  some  important 
questions  arise,  partly  on  demurrer,  partly 
on  a  bill  of  exceptions  to  the  ruling  of  Lord 
Campbell,  C.J.,  on  the  trial  of  the  issues. 
I  will  state  the  material  parts  of  the  plead- 
ing upon  which  the  question  on  demurrer 
arises,  and  also  the  questions  upon  the 
issues,  very  shortly.— [He  then  stated 
them.] — On  the  special  demurrer  by  Hal- 
lett,  the  defendant  below,  to  the  first  count, 
and  on  the  special  demurrer  to  the  first 
plea  of  the  defendant  Sir  John  Clarke,  and 
the  third  plea  of  the  defendant  Allan,  and 
on  the  only  plea  of  the  defendant  Hatfield, 
the  question  was,  whether  the  first  count 
was  bad  either  in  substance  or  form,  the 
pleas  demurred  to  being  abandoned  by  the 
learned  counsel  for  the  plaintifik  in  error. 
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The  Court  of  Queen's  Bench  held  the  first 
count  to  he  good,  and  I  think  they  were 
right  in  so  holding.  The  formal  ohjections, 
the  principal  of  which  was  the  uncertainty 
whether  the  defendants  hecame  insurers 
generally,  and  with  all  the  obligations  of 
ordinary  insurers,  or  only  insurers  upon 
the  terms  of  the  policy,  I  think  are 
untenable,  for  the  context  clearly  shews 
that  the  declaration  meant  to  charge 
them  only  as  insurers  by  that  policy 
with  the  obligations  only  which  were  cre- 
ated by  it  The  objection  of  substance 
was,  that  there  was  no  contract  at  all  made 
by  the  policy  on  the  part  of  any  one,  but 
merely  a  charge  on  a  joint-stock  fund,  and 
available  in  eqiHty  only  ;  and  that  if  there 
was  a  contract,  it  was  not  a  joint  one  by 
all  the  defendants,  but  a  separate  one  by 
each,  whereby  each  agreed  to  be  respon- 
sible only  to  the  amount  of  his  shares  in 
the  capitEd  stock,  and  not  for  the  whole 
loss  if  it  exceeded  it,  nor  did  one  or  either 
become  liable  for  the  non-payment  of 
another's  share.  I -think  the  Court  of 
Queen's  Bench  rightly  held  that  the  decla- 
ration is  good  on  general  as  well  as  special 
demurrer.  In  the  declaration  it  is  averred 
that  the  plaintiff  paid  them  a  premium,  and 
promised  to  fulfil  and  perform  everything 
in  the  policy  contained  on  the  part  of  the 
assured  to  be  performed  and  fulfilled ;  that 
the  defendants  promised  that  they  would 
become  and  be  insurers  to  the  plaintiff  for 
the  sums  specified,  and  perform  and  fulfil 
all  things  on  their  part  as  such  insurers  to 
be  performed  and  ftilfiUed ;  and  there  is  an 
averment  of  the  sufficiency  of  the  capital 
stock  of  the  company.  In  considering, 
therefore,  the  sufficiency  of  the  declaration 
on  demurrer,  we  are  to  assume  that  a  joint 
contract  by  all  the  defendants  is  admit- 
ted, and  on  that  assumption  construe  the 
terms  of  the  policy.  So  dging,  I  think  it 
amounts  to  a  joint  contract  that  the  com- 
pany shall  pay  out  of  their  capital  stock, 
in  other  words,  if  the  capital  stock  and 
fhnds  should  be  sufficient.  In  Dawson  v. 
Wrench  the  Court  of  Exchequer  on  de- 
murrer held,  in  an  action  on  a  policy  by 
the  same  company,  in  which  the  declaration 
was  against  the  subscribing  directors,  that 
the  clause  had  that  meaning ;  and  the  gene- 
ral course  has  been  in  actions  on  fire  poli- 
cies, in  which  there  is  usually  a  similar 


clause  charging  the  funds,  to  bring  an 
action  as  on  a  covenant  or  contract  by  the 
subscribing  directors  to  pay  out  of  that 
fund.  The  objection,  therefore,  in  the 
present  case,  that  on  the  face  of  the  declara- 
tion the  policy  operates  merely  as  a  charge 
cannot  prevail.  It  was  secondly  contended 
that,  taking  the  declaration  altogether 
there  was  no  joint  promise  by  the  defen- 
dants, but  only  a  several  and  limited  pro- 
mise by  each,  namely,  to  contribute  to  the 
amount  of  his  share.  This  objection  is 
certainly  of  more  weight  than  the  others, 
and  raises  some  doubt  whether  the  allega- 
tion ''that  the  defendants  promised  (and 
which,  as  I  have  stated,  means  jointiy 
promised)  to  be  insurers  on  the  terms  of 
the  policy"  is  not  consistent  with  one  of 
the  terms  of  it,  •*  that  no  proprietor  shall 
be  in  anywise  subject  to  any  claims  or 
demands,  nor  be  in  anywise  charged  by 
reason  of  the  said  policy  beyond  the 
amount  of  his  share  in  the  capital  stock  of 
the  said  company,"  it  being  stated  to  be 
one  of  the  original  and  f^damental  prin- 
ciples of  the  said  company  that  the  re- 
sponsibility of  the  individual  proprietors 
should  in  all  cases  and  under  all  circum- 
stances be  limited  to  their  respective  shares 
in  the  said  capital  stock.  For  if  there  be 
a  joint  contract  by  all  the  proprietors  to 
pay  if  the  capital  stock  be  sufficient,  each 
is  liable,  if  the  stock  be  insufficient,  to  have 
the  full  amount  of  the  loss  levied  upon  him, 
and  so  he  is  charged  by  reason  of  the  policy 
beyond  the  amount  of  his  shares.  It  may 
be  said,  therefore,  that  where  one  of  the 
material  and  alleged  fundamental  terms  of 
the  joint  contract  is  wholly  irreconcileable 
with  the  joint  liability,  there  is  no  joint 
contract  at  all.  Taking  all  the  averments 
in  the  declaration  together,  the  sufficiency 
of  the  declaration  is  therefore  questionable. 
But  as,  upon  demurrer,  it  must  be  taken 
that  the  contract  is  set  out  according  to  its 
legal  effect,  we  must  assume  that  the  de- 
fendants did  jointly  contract  in  the  manner 
alleged,  and  thus  we  must  either  reconcile 
the  apparendy  inconsistent  provision  which 
follows  from  their  joint  contract  by  sup- 
posing that  it  is  a  mode  of  regulating  their 
liability  inter  se,  though  unnecessary  to  be 
introduced  into  a  contract  with  the  assured ; 
or  if  incapable  of  being  reconciled,  we 
must  reject  it  as  repugnant  and  void,  as  an 
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•tteniLpt  by  the  parties  to  do  what  by  the 
Uw  of  England  they  cannot  do,  namely, 
contract  jointly  with  a  separate  limited 
lability  to  damages  for  the  breach  of  the 
contract  I  therefore  think  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  on  the 
demurrer  ought  to  be  affirmed. 

The  next  questions  arise  upon  the  bill 
of  exceptions.     On  the  trial  the  articles 
of  partnership  were  put  in,  and  the  policy, 
which  it  was   proved  was    in    the   form 
always  used  by   the  company,  (but  not 
stated  to  be  known  or  approved  of  by 
the  defendants,)  and  which  was  subscribed 
by  three  directors.      This  was   the   evi- 
dence  applicable  to  the  plea  of  non  as- 
cumpait.    The  counsel  for  the  defendant 
Gooden  then  objected  that  Lord  Camp- 
Mi  ought  to  have  directed  the  jury  to 
^d  a  verdict  for  him   on   that  issue  ; 
foty -because  no  action  at  law  would  lie 
<®  the  policy,  there  being  no  contract  to 
P^Jf  but  only  a  charge  in  equity ;  secondly, 
*wau^  the  defendants  were  not  jointly 
^le  upon  it,  but,  if  liable  at  all  at  law, 
^«Pe    oiUy  severally  liable ;    thirdly,  be- 
^^lise  no  action  would  lie  against  Gooden 
••  he  bad  not  signed  the  policy  ;  fourthly, 
"•c«Uae  the  promise  alleged  was  a  general 
pfomise  to  become  insurers  to  the  plain- 
hffia,    and  the  promise,  if  any,  to  be  col- 
'•^te^  from  the  terms  of  the  policy  was  a 
pw»iaife  to  pay  out  of  the  capital ;  fifthly, 
b^^^Use    the    policy    was    void    by    the 
^Geo.3.  c.  63.  s.  11. 

^    lave  already  intimated   my   opinion 

™*  the  fourth  of  these  objections  is  unten- 

f**^.    The  third  and  fiah  are  equally  so ; 

"*^««d,  the  fifth,  which  was  stated  in  one 

^  ^lie  pleas,  was  given  up,  and  the  plea 

^^^   adinitted  to  be  bad,  as  it  could  not 

^^^  te  after  the  judgment  of  Lord  Cran- 

^<*tUi,  in  the  case  of  Reed  v.  j^Uan ;  and 

™^  third  is  untenable,  as  no  personal  sig- 

?^*^We  by  the  defendants  is  required,  and 

^  tis  objection  had  been  that  the  direc- 

^f*i  who  actually  signed  were  not  autho- 

^[^^  by  the  defendants  to  do  so,  the  ob- 

^ction  ought  to  have  been  pointedly  and 

^Jtinctly  stated,  which  it  certainly  was  not. 

*be  only  objections  which  remain  to  be 

*^*^wdcred  are  the  first  and  second.    They 

J^  shaped  in  two  ways.     It  is  contended 

.  J't  if  the  terms  of  the  policy  alone  are 

JN^«t»  the  legal  effect  is,  that  the  dif- 

.  Ibnr  Snns,  XXL-Q.B. 


ferent  proprietors  do  not  thereby  contract 
jointly  at  all,  and  that  if  the  policy  is  con- 
strued to  be  a  joint  contract  of  all  the 
proprietors,  the  directors  have  no  autho- 
rity from  the  proprietors  to  make  such  a 
policy  for  them.  As  to  the  second  branch 
of  the  argument,  the  authority  expressly 
given  by  the  deed  was  certainly  not  pur- 
sued, and  that  in  more  than  one  respect. 
One  difference  is,  that  in  the  policy  the 
stock  or  funds  generally  are  pledged;  in 
the  deed  the  power  is  to  pledge  only 
the  funds  undisposed  of  at  the  time  of  the 
claim  under  the  policy,  and  the  directors 
ought  to  have  stated  that  limitation  in  the 
policy,  which  they  have  not  done;  and 
further,  that  no  shareholder  shall  be  liable 
beyond  the  unpaid  part  of  his  share. 

There  is  no  evidence  that  this  particular 
form  of  policy,  so  deviating  from  the  direc- 
tions in  the  deed,  was  sanctioned  by  the 
defendants;  and  whether  unchartered  com- 
panies of  assurance  against  marine  risks 
(which  companies  did  not  exist  before  the 
6  Geo.  4,  and  of  the  usage  of  which  no 
evidence  was  offered)  are  on  the  footing 
of  ordinary  partnerships,  so  that  in  the 
absence  of  proof  of  the  recognition  of  a 
particular  form  of  contract  an  authority 
to  the  directors  would  be  implied  as  to  all 
strangers  to  the  real  authority,  is  a  ques- 
tion on  which  I  need  not  on  the  present 
occasion  express  any  opinion ;  first,  because 
I  think  that  the  want  of  authority  in  the 
directors  to  make  policies  binding  on  each 
proprietor  was  not  objected  to  in  a  distinct 
manner  as  it  ought  to  have  been,  the  only 
objection  really  made  being  that  the  de- 
fendants were  not  jointly  liable  on  the 
policy,  and  that  the  policy  was  not  signed 
by  the  defendant  Gooden  ;  and,  secondly, 
because  I  think  that  looking  at  the  policy 
alone,  and  construing  every  part  of  it  to- 
gether, so  as  to  give  effect  as  far  as  pos- 
sible to  its  different  provisions,  it  does  not 
contain  any  joint  contract  with  the  assured 
by  all  the  proprietors,  and  consequently 
no  joint  contract  by  the  defendants.  In 
construing  the  instrument  itself  we  are 
not  embarrassed  by  the  admission  of  the 
fact,  which  on  the  demurrer  was  neces- 
sarily assumed,  that  the  defendants  did 
jointly  contract.  The  question  on  the 
evidence  is,  whether  they  did ;  nor  are  we 
to  assume  that  the  defendants  duly  sub- 
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scribed  the  policy  as  assurers,  whiph  on 
the  demurrer  is  admitted.  This  also  is  a 
question  to  be  determined.  What,  then,  is 
the  legal  effect  of  the  policy,  which  is  un- 
questionably a  very  confused  and  inartifi- 
cial instrument  very  difficult  to  understand, 
probably  copied  in  a  great  measure  from 
one  of  those  used  by  the  chartered  insu- 
rance companies,  and  perhaps  without 
understanding  its  meaning?  The  policy 
states  that  the  company  are  to  bear  the 
adventures  and  perils  therein  mentioned ; 
to  bear  also  the  expenses  of  salvage ; 
and  the  then  directors  subscribed  in  wit- 
ness that  the  company  are  content  with 
the  insurance ;  '*  and  it  is  declared  and 
agreed  between  the  company  and  the 
assured,  that  the  capital  stock  and  funds 
of  the  company  shall  alone  be  liable  to 
make  good  all  claims  and  demands  what- 
ever by  virtue  of  that  policy";  and  then 
follows  the  most  important  clause,  '*  that  no 
proprietor  of  the  company  shall  be  in  any- 
wise subject  or  liable  to  any  claim  nor  in 
anywise  charged  by  reason  of  the  policy 
beyond  the  amount  of  his  share  in  the 
capital,  it  being  one  of  the  original  and  fun- 
damental principles  of  the  said  company 
that  the  responsibility  of  the  said  proprie- 
tors shall  in  all  cases  and  under  all  circum- 
stances be  limited  to  their  respective  shares 
in  the  capital  stock."  It  is  impossible  to 
doubt  that  the  object  of  this  clause,  which 
it  is  to  be  observed  is  stronger  than  that  in 
Halkett  v.  the  Merchant  Traders'  A Moda^ 
tion^  was  to  protect  the  proprietors  from 
personal  responsibility  to  any  persons 
whatever  beyond  a  limited  amount.  It  is 
emphatically  stated  to  be  "the  original 
and  ^ndamental  principle  of  the  com- 
pany;" and  in  construing  that  instrument 
we  must  give  effect  to  this  provision  so 
clearly  expressed,  if  we  can  consistently 
with  the  other  provisions  contained  in  it. 
I  think  we  can  do  this  by  construing  the 
term  "company"  to  denote  the  "funds  of 
the  company,"  which,  alone,  are  to  pay ; 
or  by  holding  that  it  means  not  the  whole 
body  collectively,  so  as  to  make  the  whole 
body  joint  contractors,  but  each  indivi- 
dual of  the  company,  so  as  to  make  each 
of  them  contract  to  bear  the  loss  in  the 
same  proportion  as  his  share  bears  to  the 
total  capital,  in  the  nature  of  a  separate 
underwriter;  and  thus  we  give  effect  to 


the  declared  fundamental  principle  of  the 
company^  which  we  could  not  do- where  it 
is  to  be  construed  in  conjunction  with  an 
admitted  joint  contract  of  all  the  proprie- 
tors, which  it  must  be  when  the  question 
arises  on  demurrer.  It  is  true  that  there 
may  be  difficulties  in  ascertaining  how 
much  each  is  to  pay  in  a  case  where  the 
assurer  has  already  been  obliged  to  con- 
tribute to  other  losses ;  but  a  similar  sort 
of  difficulty  would  exist  if  all  jointly  un- 
dertook to  pay  out  of  the  capital  stock ;  if 
the  capital  stock  had  already  been  reduced 
by  the  payment  of  prior  claims,  the  resi- 
due only  would  be  the  capital  liable  to 
pay.  But  whatever  difficulty  might  arise 
upon  this  ground,  the  assured  must  suffer^ 
for  I  think  it  quite  clear  that  the  indi- 
vidual proprietors  were  never  meant  to  be 
responsible  for  any  others  than  themselves. 
I  think  it  unnecessary  to  decide  whether 
the  subscribing  directors  were  responsible 
on  this  policy  by  reason  of  their  signa- 
tures as  contracting  parties,  or  not ;  all  I 
think  it  necessary  to  decide  is,  that  there 
was  no  evidence  in  this  confused  and  ill- 
drawn  instrument  warranting  the  Judge 
to  say  there  was  any  joint  contract  by  the 
defendants  with  the  plaintiffs,  as  alleged 
in  the  declaration.  It  may  be  that  there 
is  no  contract  at  all,  but  at  all  events  I 
think  there  is  no  joint  contract  by  the  pro- 
prietors who  are  not  directors  with  the 
plaintiff;  and,  therefore.  Lord  Campbell 
ought  to  have  directed  a  verdict  for 
Gooden  upon  non  assumpsit,  and  if  so, 
all  the  other  defendants  were  entitled  to 
the  benefit  of  that  verdict.  This  makes  it 
unnecessary  to  discuss  the  last  question, 
whether  the  direction  of  Lord  Campbell 
was  right  as  to  the  meaning  of  the  terms 
"capital  stock  and  funds;"  but  I  do  not 
mean  to  intimate  that  I  think  the  ruling 
in  that  respect  was  not  correct,  though  it 
is  not  the  same  that  the  Judges  of  the 
Queen's  Bench  appear  to  have  put  on 
those  terms  according  to  the  report  of  this 
case  below.  Therefore,  I  think,  the  judg- 
ment should  be  affirmed  on  demurrer,  and 
that  there  should  be  a  venire  de  novo  on  the 
issues. 

Judgment  according. 
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Will,  Construction  of — Constitutional  Li^ 
mitation — Marriage^  S^c.  without  Consent, 

Replevin  for  an  alleged  wrfmgful  distress* 

The  defendant  avowed  justifying  the  dis^ 

iress  in  respect  of  his  title  to  half -a^y ear* s 

renl-charge.     The  avowry  set   out  a  will 

^  whkh  the  testiUor,  amongst  other  limi' 

to^tofli,  devised  his  estates  in  G,  to  W.  B, 

for  life,  with  a  power  of  appointment^  and 

i*  default  of  appointment  in  strict  settlement, 

remainder  to  T.  R,  B,  and  Diana  his  wife, 

one  of  the  testator*s  natural  daughters,  in 

^  Uke  strict  settlement ;  remainder  in  the 

<«ate  fsanner  to  W.  L,  and  Sophia  his  wife, 

anoiker  of  the  testator'' s  natural  daughters  ; 

remainder    ^*to    the    use    and    behoof   of 

Louisa  Weniworih  (the  other  of  his  natural 

daughters)   or  such  person  as  she  should 

first  intermarry   with,  if  any,   before  she 

attaint  the  age  of  twenty-one  years,  by  and 

f^ith  the  consent  and  approbation  of  trustees 

or  the  survivor  of  them  and  his  heirs,  and 

which  person  should  also  previously  make  a 

competent  settlement  upon  her,  to  the  like  ap' 

F^^^Um  of  the  said  trustees,  for  and  during 

^^  joint  natural  lives  or  the  life  of  the  sur- 

^'vo^  of  them,  without  impeachment  of  waste, 

"^from  and  after  the  determination  of  that 

'*^  then  to  the  use  of  the  trustees  and  the 

'^^^^or  of  them  and  his  heirs,  for  and  during 

Hfs  of  his  said  daughter  Louisa  or  such 

P^'^^OH  as  she  should  so  first  marry  (if  any) 

^^  the  life  of  the  longer  liver  of  them,  upon 

["'^  to  support  contingent  estates,  and  after 

^  decease  of  the  longer  liver  of  them,  his  said 

^^^hter  Louisa,  and  of  such  person  as  she 

***'»W  sojirst  marry  (if  any),  then  to  the  use 

**^  behoof  of  all  and  every  or  any  the  son 

^^  aons  of  the  body  of  his  said  daughter 

Lomi^  Ify  g^ch  first  or  any  after-taken 

^•**^iiii,  with  the  like  power  of  appointment, 

^^  for  all  such  and  the  like  estates  and 

i^^estt  and  with  the  like  remainders  and 

li^^^otions  as  aforesaid  in  relation  as  afore- 

••^'i  with  remainder  over  in  default  of  such 

»<^."    The  testator  then  devised  unto  "  /. 

(^hkntt  and  his  heirs  one  other  annuity 

of  dear  yearly  rent-charge  of  3,000/.,  upon 

tf*^  M9erth€less  to  and  for  the  only  proper 

1^  Hd  behoof  of  my  said  daughter  Louisa 

f^^iUtsorth  and  her  assigns  until  she,  his 

#«W.  daughter,  should  marry  (under   and 


with  the  restriction  above  mentioned)  or 
for  and  during  the  term  of  her  natural  life, 
and  when  and  so  soon  as  she  his  said 
daughter  should  marry  as  aforesaid,  then 
upon  such  trusts,  and  in  like  manner  and 
with  the  like  powers  and  for  such  and  the 
like  estates  and  interests,  and  with  the  Uke 
remainders  and  limitations,  and  subject  to 
the  same  contingencies  and  annihilations 
as  is  and  are  thereinbefore  particularly 
mentioned,  expressed,  limited,  directed  and 
declared  of  and  concerning  and  in  relation 
to  the  aforesaid  rent-charge  thereinbefore 
given  unto  or  for  the  benefit  of  his  said 
daughter  Sophia.'^  The  avowry  further 
stated  that,  on  the  2^rd  of  February  1794, 
Louisa  married  W,  S,  and  had  issue  G,  B.  S, 
their  eldest  son.  That  W,  S,  died  on  the 
20th  of  April  1817,  leaving  G.  B.  S.  him 
surviving.  That  Louisa  afterwards  married 
J.  Clifford,  and  by  an  indenture  of  the  ISM  of 
August  1838,  in  pursuance  of  the  power  in 
the  will,  she  appointed,  immediately  after  her 
death,  the  said  rent-charge  of  S,000l,  secondly 
mentionedin  the  will  to  the  use  of  the  said  G,  B. 
S.  and  his  heirs.  That  the  said  G.  B.  S,  after" 
wards  and  after  he  had  attained  twenty-one, 
by  an  indenture  of  the  \^th  of  August  1838, 
granted  the  said  rent-charge,  with  all  powers 
and  remedies  of  distress,  to  R,  F,  B,  and 
the  defendant  and  their  heirs,  for  all  his 
estates  therein  or  which  he  could  grant  by 
virtue  of  the  limitations  in  the  will  to  Louisa's 
first  son  or  by  the  appointment  expressed  in 
the  indenture  of  the  ISth  of  August  1838. 
That  R.  F.  B.  died  on  the  iOth  of  January 
1841,  and  the  said  Louisa  on  the  2 1st  rf 
December  1846,  and  thai  neither  she,  nor 
the  said  W,  S,  nor  J,  C,  nor  any  issue  of 
her  body,  had  become  possessed  of  the  here- 
ditaments and  premises  devised  by  the  wiU 
other  than  the  said  rent-charge,  ^c.  Plea, 
setting  out  the  first  indenture,  and  alleging 
in  bar  that  at  the  time  of  the  marriage  of 
Louisa  with  the  said  W,  S,  she  was  under 
twenty-one,  and  that  she  so  married  without 
the  consent  or  approbation  of  the  trustees  or 
either  of  them,  nor  was  any  settlement  made 
by  the  said  W,  S,  on  her  previous  to  such 
marriage. 

Held,  upon  demurrer,  that  the  above 
words,  **  when  and  so  soon  as  she  his  said 
daughter  should  marry  as  aforesaid,"  were 
to  be  taken  as  referring  merely  to  the  fact 
of   marriage    before  mentioned,   and  that 
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although  the  Imitations  of  the  rent^harge 
in  favour  of  Louisa's  first  husband  could  not 
have  taken  effect,  yet  those  in  favour  qfher 
sonshy  him  or  her  after^taken  husband  would ; 
that  a  power  of  appointment  became  vested 
in  Mrs.  Clifford,  and  therefore  that  the  first 
avowry  was  valid,  and  the  plea  in  bar  no 
answer  to  it. 

Replevin.  The  declaration  complained 
of  the  wrongful  taking  and  detention  of 
certain  pigs  of  lead  in  a  certain  close,  in 
the  manor  or  royalty  of  Hexham,  in  the 
manor  of  Anwick  Grange,  in  the  county  of 
NoTthumherland. 

Avowry,  first,  that  heretofore  and  long 
before  the  said  .time  when,  &c.  in  the  said 
declaration  mentioned,  one  Sir  Thomas 
Blackett,  Baronet,  formerly  called  and 
known  by  the  surname  of  Wentworth,  was 
seised  in  his  demesne  as  of  fee  of  and  in, 
amongst  ceilain  other  manors,  royalties, 
&c.,  situate,  lying  and  being  in  the  several 
counties  of  York,  Northumberland  and 
Durham,  the  said  manor  or  regality  of 
Hexham  and  of  the  said  manor  of  Anwick 
Grange  and  of  the  said  close  in  which,  &c. 
as,  and  then,  and  thenceforth,  hitherto  and 
still  being  parcel  of  the  demesnes  of  the 
said  manor  of  Anwick  Grange,  in  which,  &c. 
in  the  said  declaration  mentioned,  and  the 
said  Sir  T.  Blackett  being  so  seised  there- 
of as  aforesaid,  afterwards  and  before  the 
1st  of  January  1838,  to  wit,  on  the  29th  of 
May  1792,  duly  made  and  published  his 
last  will  and  testament  in  writing.  The 
avowry  set  out  the  will  at  length,  from 
which  it  appeared  that  the  testator  devised 
all  that  his  manor  or  lordship  of  Gunnerton 
in  the  county  of  Northumberland,  and  also 
all  and  every  of  his  messuages,  farms,  lands, 
tenements,  tithes  and  hereditaments,  with 
their  and  every  of  their  appurtenances, 
situate,  lying,  being  or  arising  within  the 
towns,  townships,  precincts  or  territories  of 
Ryal,  Ingo,  Kearsley,  Fenwick,  Weldon 
otherwise  Wei  ton,  Hallington  and  Halling- 
ton  Mains  in  the  county  of  Durham,  unto 
John  Erasmus  Blackett  and  Thomas  Cotton, 
Esquires,  and  the  survivor  of  them  and  his 
heirs,  upon  trust,  nevertheless,  to  the  use 
and  behoof  of  his  nephew,  "William  Bosville, 
Esq.  and  his  assignees,  for  and  during 
the  term  of  his  natural  life,  without  im- 
peachment of  waste ;  and  from  and  imme- 


diately after  the  determination  of  that  € 
to  the  use  of  the  said  J.  E.  Blacket 
T.  Cotton,  and  the  survivor  of  then 
•his  heirs,  for  and  during  the  life  oftii 
W.  Bosville,  upon  trust,  to  preserve 
tingent  estates ;  and  from  and  immed 
after  the  decease  of  the  said  W.  Ba 
then  to  the  use  and  behoof  of  such  < 
the  sons  of  the  said  W.  Bosville,  lai 
to  be  begotten,  as  he  the  said  W.  B( 
should  by  deed  or  will  appoint,  a 
the  heirs  male  of  the  body  of  sue! 
and  for  default  of  such  appointment 
such  issue  of  such  son,  or  in  case  an] 
should  be  who  should  depart  thi 
without  leaving  such  issue  of  his 
lawfully  to  be  begotten,  then  to  tb 
and  behoof  of  the  first  son  of  the  b< 
the  said  W.  Bosville,  lawfully  to  h 
gotten,  and  of  the  heirs  male  of  the 
of  such  first  son  lawfully  issuing; 
for  default  of  such  issue  then  t 
use  and  behoof  of  the  second, 
fourth  and  all  and  every  other  soi 
sons  of  the  said  W.  Bosville,  lawfi 
be  begotten,  severally,  successivel 
in  remainder  as  they  and  every  of 
should  be  in  seniority  of  age  and  pi 
of  birth,  and  of  the  several  and  resp 
heirs  male  of  the  body  and  bodies  of  a 
every  such  son  and  sons  lawfully  is 
the  elder  of  such  son  and  sons  ar 
heirs  male  of  his  body  issuing  being  i 
to  be  preferred  and  to  take  befo 
younger  of  such  son  and  sons  an 
heirs  male  of  his  or  their  body  or 
issuing;  and  for  default  of  such 
then  to  the  use  and  behoof  of  T 
Richard  Beaumont,  of  Darton  afo 
esquire,  and  Diana,  his  wife  (one 
natural  daughters),  for  and  during 
joint  natural  lives  and  the  life  of  th 
vivor  of  them,  without  impeachm 
waste ;  and  from  and  after  the  detei 
tion  of  that  estate,  then  to  the  use 
said  J.  E.  Blackett  and  T.  Cottc 
the  survivor  of  them,  and  his  heirs 
trust,  to  preserve  contingent  estates 
from  and  after  the  decease  of  the 
liver  of  them,  the  said  T.  R.  Bea 
and  Diana  his  wife,  then  to  the  us 
behoof  of  such  one  son  of  the  body 
said  daughter  Diana  as  the  survi 
them,  the  said  T.  R.  Beaumont  and 
his  wife,  should  by  deed  or  will  aj 
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sod  of  the  hem  male  of  the  body  of  such 
son  lawfully  itsuing ;    and  for  default  of 
such  appomtment,  or  from  and  immediately 
after  the  decease  of  snch  son  without  issue 
male  of  his  body,  or  in   case  any  such 
should  be  who  lived  to  attain  the  age  of 
twenty-one  years  and   should  afterwards 
depart  tliis  liife  without  leaving  any  son  or 
wn»  of  his  body  lawfully  issuing,  or  such 
«on  or  sons  should  also  live  to  attain  the 
Mid  age  of  twenty-one  years  and  should  also 
afterwards  depart  this  life  without  leaving 
My  issue  male  of  his  body  lawfully  issuing, 
then  to   the  use  and  behoof  of  the  first, 
*^ond,     third,   and  every  other  son  and 
«ons  o£  the  body   of  his   said   daughter 
J^*aM»  Yiy  her  present  or  any  future  hus- 
hwjd,    severally,  successively  and  in  re- 
mainder, one  after  another,  and  as  they  or 
*ny  of  them  should  be  in  seniority  of  age 
Md  priority  of  birth,  and  of  the  several 
Mid  respective  heirs  male  of  the  body  and 
oodles  cf  all  and  every  such  son  and  sons 
law'fully  issuing,  the  elder  of  such  son  and 
«oM  and  the  heirs  male  of  his  body  law- 
fully Issuing  being  always  to  be  preferred 
■"d.to   take  before  the  younger  of  such 
8on  and  sons  and   the  heirs  male  of  his 
w"  their  body  or  bodies  issuing ;    and  for 
**^»^It  of  such  issue  or  in  case  any  such 
■hould  be  who  should  live  to  attain  the 
^  of  twenty-one  years  and  should  after- 
**rd8  depart  this  life  without  leaving  any 
^^  Or  sons  of  his  body  lawfully  issuing, 
^J"  8Uch  son  or  sons  should  also  live  to 
^^   the  said  age  of  twenty-one  years 
.^should  also  afterwards  depart  this  life 
^^hout  leaving  any  issue  male  of  his  body 
^'illy  issuing,  then  to  the  use  and  behoof 
^.  Lee,  of  Leeds,  in  the  said  county 
^     York,  merchant,  and  Sophia  his  wife 
^***other  of  his  natural  daughters),  for  and 
JJ'^Ug  their  joint  natural  lives  and  the  life 
^  Ae  survivor  of  them,  without  impeach- 
^^t  of  waste ;    and  from  and  after  the 
^**^ermination  of  that  estate,  then  to  the 
^»e  of  the  said  J.  E.  Blackett  and  T.  Cotton, 
^pon  trust,  to  support  contingent  estates ; 
^^d  from  and  after  the  decease  of  the  longer 
^^r  of  them  the  said  W.  Lee  and  Sophia 
*^  wife,  then  to  the  use  and  behoof  of  all 
?*|d  every  or  any  the  son  and  sons  of  the 
"^y  of  his  said  daughter  Sophia  by  her 
P*"ent  or  any  future  husband,  with  the 
■^  power  of  appointment,   and  for  all 


such  and  the  like  estates  and  interests  and 
with  the  like  remainders  and  limitations  as 
aforesaid,  in  relation  to  the  said  T.  R. 
Beaumont  and  Diana  his  wife;  and  for 
default  of  such  issue  of  the  body  of  his 
said  daughter  Sophia,  or  in  case  any  such 
should  be  who  should  live  to  attain  the 
age  of  twenty-one  years  and  should  after- 
wards depart  this  life  without  leaving  any 
son  or  sons  of  his  body  lawfully  issuing, 
or  such  son  or  sons  should  also  live  to 
attain  the  said  age  of  twenty-one  years 
and  should  also  afterwards  depart  this  life 
without  leaving  any  issue  male  of  his  body, 
then  to  the  use  and  behoof  of  Louisa 
Wentworth  (the  other  of  his  natural 
daughters),  or  such  person  as  she  should 
first  intermarry  with,  if  any,  if,  before  she 
attains  the  age  of  twenty-one  years,  by 
and  with  the  consent  and  approbation  of 
the  said  J.  £.  Blackett  and  T.  Cotton,  or 
the  survivor  of  them,  and  his  heirs,  and 
which  person  should  also  previously  make 
a  competent  settlement  upon  her,  to  the 
like  approbation  of  the  said  J.  £.  Blackett 
and  T.  Cotton,  for  and  during  their  joint 
natural  lives  or  the  life  of  the  survivor  of 
them,  without  impeachment  of  waste ;  and 
from  and  after  the  determination  of  that 
estate,  then  to  the  use  of  the  said  J.  £. 
Blackett  and  T.  Cotton,  and  the  survivor 
of  them  and  his  heirs,  for  and  during  the 
life  of  his  said  daughter  Louisa,  or  such 
person  as  she  jshould  so  first  marry,  if  any, 
and  the  life  of  the  longer  liver  of  them, 
upon  trust,  to  support  contingent  estates  ; 
and  from  and  after  the  decease  of  the 
longer  liver  of  them,  his  said  daughter 
Louisa,  and  of  such  person  as  she  should 
so  first  marry,  if  any,  then  to  the  use 
and  behoof  of  all  and  every  or  any  the 
son  and  sons  of  the  body  of  his  said 
daughter  Louisa,  by  such  first  or  any 
after-taken  husband,  with  the  like  power 
of  appointment ;  and  for  all  such  and  the 
like  estates  and  interests  and  with  the  like 
remainders  and  limitations  as  aforesaid,  in 
relation  as  aforesaid ;  and  for  default  of 
such  issue,  &c.  (as  in  the  limitation  to 
Sophia),  then  to  the  use  and  behoof  of 
Sir  John  Sinclair  of  Caithness,  in  the 
kingdom  of  Scotland,  baronet,  for  and 
during  the  term  of  his  natural  life,  without 
impeachment  of  waste  ;  and  from  and  im- 
mediately after  the  determination  of  that 
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estate,  to  the  use  of  the  said  J.  £.  Blackett 
and  T«  Cotton,  to  preserve  contingent 
estates ;  and  after  the  decease  of  the  said 
Sir  J.  Sinclair,  then  to  the  use  and  hehoof 
of  such  one  of  his  sons  hy  his  then  wife  as 
he  should  direct,  limit,  or  appoint;  and 
for  default  of  such  appointment  unto  the 
eldest  son  of  the  said  Sir  J.  Sinclair  hy  his 
then  wife,  his  heirs  and  assigns  for  ever. 
And  as  to,  for  and  concerning  all  and  every 
other  of  his  manors,  royalties,  messuages, 
tenements  and  hereditaments,  and  all 
advowsons  and  rights  of  presentation,  unto 
the  said  J.  £.  Blackett  and  T.  Cotton,  to 
and  for  the  use  and  hehoof  of  the  said 
T.  R.  Beaumont  and  Diana  his  wife,  and 
of  the  son  and  sons  of  the  said  W.  Lee 
and  Sophia  his  wife,  and  of  the  son  and 
sons  of  his  said  daughter  Sophia,  and  the 
heirs  male  of  the  hody  of  such  son  and 
sons,  and  of  his  said  daughter  Louisa  (and 
such  person  as  she  might  so  marry,  if  any, 
as  aforesaid),  and  of  the  son  and  sons  of 
his  said  daughter  Louisa,  and  the  heirs 
male  of  the  hody  of  such  son  and  sons, 
and  of  the  said  Sir  J.  Sinclair,  and  of  the 
son  and  sons  of  the  said  Sir  J.  Sinclair,  hy 
his  said  wife,  severally,  respectively  and 
successively  in  the  like  order  and  course 
of  succession,  upon  such  trusts  and  in  like 
manner,  and  with  the  like  powers  and  for 
such  and  the  like  estates  and  interests, 
and  with  the  like  remainders  and  limita- 
tions as  was  and  were  thereinhefore  par- 
ticularly mentioned,  expressed,  limited, 
directed  and  declared  of  and  concerning 
and  in  relation  to  the  hereditaments  and 
premises  thereinhefore  hy  his  last  will  and 
testament  devised.  The  will  then  charged 
the  property  in  Northumberland  and  Dur- 
ham (except  such  as  he  had  thereinbefore 
devised  for  the  benefit  of  his  nephew  the 
said  W.  Bosville)  with  the  payment  of  two 
several  rent-charges  thereinafter  mentioned 
and  devised;  and  then  devised  unto  J« 
Cockshutt,  of  Huthwait,  in  the  said  county 
of  York,  and  his  heirs,  one  annuity  or  clear 
yearly  rent-charge  of  3,000/. ;  upon  trust, 
nevertheless,  to  and  for  the  only  proper  use 
and  behoof  of  the  said  W.  Lee  and  Sophia 
his  wife,  for  and  during  the  term  of  the  joint 
natural  lives  of  the  said  W.  Lee  and  Sophia 
his  wife,  and  the  life  of  the  survivor  of 
them ;  and  from  and  after  the  determina- 
tion of  that  estate,  to  the  use  of  the  said 


J.  Cockshutt  and  bb  heirs,  for  and  dniing 
the  natural  lives  of  the  ndd  W.  Lee  and 
Sophia  his  wife,  and  the  life  of  the  survivor 
of  them,  upon  trust,  to  support  contingent 
estates  ;  and  from  and  immediately  after 
the  decease  of  the  survivor  of  ibem,  then 
to  the  use  and  behoof  of  all  or  any  one  or 
more  of  the  said  son  and  sons  of  the  body  of 
his  said  daughter  Sophia,  and  of  the  son  and 
sons  of  such  son  or  sons,  in  such  shares 
and  proportions,  manner  and  form,  and 
for  such  estate  and  estates  so  chargeable 
with  the  payment  of  such  sum  and  sums 
of  money  to  the  other  or  others  of  them  tm 
the  survivor  of  them,  the  said  W.  Lee  and 
Sophia  his  wife,  should,  by  deed  or  will 
(as  therein  directed),  appoint.  And  for 
default  of  such  appointment  or  so  soon  as 
the  estates  thereby  limited  should  respec- 
tively end  and  determine,  and  as  to  such 
part  or  parts  of  the  said  rent-charge  whereof 
no  such  appointment  should  be  made,  then 
to  the  use  and  behoof  of  the  first,  second,^ 
third,  and  all  and  every  other  son  and 
sons  of  the  body  of  his  said  daughter 
Sophia  (as  in  the  limitation  to  the  sons  of 
Diana),  or  in  case  the  said  W.  Lee.  and 
Sophia  his  wife,  or  either  of  them,  should 
inherit  and  possess  any  of  the  aforesaid 
hereditaments  and  premises  in  succession 
by  virtue  of  the  aforesaid  devises,  then  and 
in  any  of  the  said  cases  the  said  rent-diarge 
should  immediately  sink  into  the  heredita- 
ments and  premises  so  chargeable  with  the 
payment  thereof,  and  thenceforth  should 
be  annihilated  and  be  no  longer  paid  or 
payable.  The  testator  also  gave  and  de^ 
vised  unto  the  said  J.  Cockshutt  and  his 
heirs  one  other  annuity  or  clear  yearly  rent- 
charge  of  3,000/. ;  upon  trust,  nevertheless, 
to  and  for  the  only  proper  use  and  behoof 
of  his  ssid  daughter  Louisa  Wentworth  and 
her  assigns,  imtil  she  his  said  daughter 
should  marry  (under  and  with  the  restric- 
tion above  mentioned),  or  for  and  during 
the  term  of  her  natural  life.  And  when 
and  so  soon  as  she  his  said  daughter 
should  marry  as  aforesaid,  then  upon  such 
trusts,  and  in  like  manner,  and  with  the 
like  powers,  and  for  such  and  the  like 
estates  and  interests,  and  with  the  like 
remainders  and  limitations,  and  subject  to 
the  same  contingencies  and  annihilations 
as  was  and  were  thereinbefore  particularly 
mentioned,   expressed,    limited,    directed 
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^^sad   declared  of  and  concerning  and  in 
^^lation  to  the  aforesaid  rent-charge  there- 
inbefore by  this  his  will  given  or  devised 
K^ito  or  for  the  benefit  of  his  said  daughter 
^opbia.     The  will  then  contained  direc- 
ef 01^8  as  to  the  payment  of  the  annuities 
^ad  working  of  mines,  and  a  power  of  dis- 
Cf^esSy  and  also  a  power  to  make  exchanges ; 
^tid  fiirther  bequeathed  unto  the  said  T.  R. 
'^eaumont  the  legacy  or  sum  of  5,000/., 
0S)d  unto  the  said  W.  Lee  the  leg^y  or 
^m  of  5,000/.,  payable  and  to  be  paid 
unto  them    respectively    within    twelve 
months  next  after  his  decease.     Provided 
always,  and  he   did  thereby  direct   and 
deeliure,  that  in  case  a  separation  should 
at  any  time  take  place  between  the  said 
W.  Lee  and  his  said  daughter  Sophia,  and 
for  the  fully  establishing  the  agreements 
in  that  behalf  made  and  entered  into,  in 
and  by  the  deed  of  settlement  on   their 
marriage,  then  and  in  such  case  all  and 
cfery  the  several  and  respective  devises 
a&d  bequests  unto  or  for  the  use  or  benefit 
of  the  said  W.  Lee,  and  the  estates  thereby 
limited  should  as  to  him  immediately  cease, 
end  and  determine,  and  be  no  longer  paid 
or  payable  unto  him.     And  then  and  from 
th«iccforth  the  same  and  every  part  and 
P«ft8  thereof  should  go  over,  and  they,  his 
^  trustees,  stand  and  be  possessed  thereof 
*nd  of  every  part  thereof,  to  and  for  the 
only  proper  use  and  behoof,  benefit  and 
■oledisposalof  herhis  said  daughter  Sophia, 
^  from  the  debts  and  controul  of  the 
^  W.  Lee,  her  receipts  and  discharges 
notwithstanding  her  coverture  to  be  good, 
^  and  effectual.     The  testator  did  also 
|*^c  and  bequeath  unto  his  said  daughter 
^^  the  legacy  or  sum  of  10,000/.,  pay- 
*We  and  to   be   paid,   5,000/.    upon  her 
"J^'^e  (with  such  consent  and  approba- 
*^".aa  aforesaid),  and  the  sum  of  5,000/. 
TJ^  two   years  next  afterwards,    &c. 
'  *]j®'emainder  of  the  will  was  not  material.) 
A*      avowry  next  stated,  amongst  other 
"^^  that  the  said  testator  af&rwards, 
^  long  before  the  said  time  when,  &c., 
^  ^  said  declaration  mentioned,  to  wit, 
^fi  the  22nd  of  July  1792,  died  so  seised 
^md  in,  amongst  the  said  other  manors, 
''^ahies,   messuages,    &c.    in    the    said 
JJJfca  of  York,   Northumberland   and 
gjAam,  Uie  said  manors  or  regality  of 
i        ^*Whiii  md  Anwick  Grange  in  the  de- 
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claration  mentioned,  and  of  the  said  close 
in  which,  &c.  being  parcel  of  the  demesnes 
of  the  said  manor  of  Anwick  Grange,  with- 
out altering  or  revoking  his  said  will.  And 
the  said  J.  Cockshutt  and  Louisa  Went- 
worth  survived  the  said  testator ;  and  the 
said  close  in  which,  &c.  was  and  from  the 
making  of  the  said  will  hitherto  had  been 
part  of  the  said  testator's  lands  not  in  the 
said  will  devised  for  the  benefit  of  the  said 
William  Bosville  for  his  life,  and  during 
all  that  period  of  time  was  part  of  the 
lands  charged  by  the  said  will  with  the 
said  two  several  rent-charges  of  3,000/. 
and  3,000/.  That  the  said  Louisa  Went- 
worth  not  having  been  previously  married, 
and  long- before  the  said  time  when,  &c, 
in  the  declaration  mentioned,  to  wit,  upon 
the  23rd  of  February  1794,  took  to  her 
husband  one  W.  Stackpoole  ;  and  after  the 
death  of  the  said  testator  and  long  before 
the  said  time  when,  &c,  to  wit,  upon  the 
24th  of  February  1795,  the  said  W.  Stack- 
poole  and  Louisa  his  wife  had  issue  George 
Bosville  Wen tworth  Stackpoole,  their  eldest 
son,  lawfully  begotten ;  and  afterwards 
and  before  the  said  time  when,  &c.  to  wit, 
on  the  20th  of  April  1817,  the  said  W. 
Stackpoole  died,  leaving  the  said  Louisa 
and  the  said  G.  B.  W.  Stackpoole,  the  first 
and  eldest  son  of  the  body  of  the  said 
Louisa  Stackpoole,  him,  the  said  W.  Stack- 
poole surviving.  And  the  said  Louisa 
afterwards  and  long  before  the  said  time 
when,  &c.  to  wit,  upon  the  19th  of  March 
1822,  took  to  her  husband  one  John  Clif- 
ford. That  the  said  Louisa  Clifford  did, 
after  she  took  to  her  husband  the  said 
John  Clifford,  and  long  before  the  said 
time  when,  &c.  in  the  said  declaration 
mentioned,  to  wit,  upon  the  13th  of  August 
1838,  by  a  certain  indenture  then  made 
between  her  the  said  Louisa  Clifford  of 
the  first  part,  the  said  John  Clifford  of  the 
second  part,and  the  said  G.B.W.  Stackpoole 
of  the  third  part,  and  then  signed,  sealed, 
and  delivered  in  pursuance  and  exercise  of 
the  power  of  appointment  in  and  by  the 
said  will  in  that  behalf  given  to  her,  appoint 
immediately  from  and  after  her  decease 
the  said  yearly  rent-charge  of  3,000/.  in 
the  said  will  secondly  mentioned,  to  the 
use  of  the  said  G.  B.  W.  Stackpoole  and 
his  heirs.  That  the  said  G.  B.  W.  Stack- 
poole  did,  after  he  had  attained  the  age  of 
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twenty-one  years,  and  after  the  execution 
of  the  said  last-mentioned  deed,  and  before 
the  said  time  when,  &c.  in  the  said  decla- 
ration mentioned,  to  wit,  on  the  14th  of 
August  1838,  by  a  certain  indenture  then 
made  between  the  said  J.  Clifford  and 
Louisa  Clifford  of  the  first  part,  the  said 
G.  B.  W.  Stackpoole  of  the  second  part, 
one  Robert  Farthing  Beauchamp,  since 
deceased,  and  the  defendant  of  the  third 
part,  grant  the  said  yearly  rent-charge  of 
3,000/.  in  the  said  will  secondly  mentioned, 
together  with  all  powers  and  remedies  by 
distress  for  the  recovering  of  the  same, 
unto  and  to  the  use  of  the  said  R.  F. 
Beauchamp  and  the  defendant  and  their 
heirs,  for  all  the  estate  therein  of  Che  said 
G.  B.  W.  Stackpoole,  or  which  he  could 
thereby  grant  by  virtue  of  the  limitation 
of  the  same  rent-charge  to  the  first  son  of 
the  said  Louisa  Clifford  and  the  heirs  male 
of  his  body,  contained  in  the  aforesaid  will, 
or  by  virtue  of  the  appointment  expressed 
in  the  aforesaid  indenture  of  the  13th  of 
August  1838,  or  otherwise  howsoever. 
That  before  the  said  time  when,  &c.  to  wit, 
on  the  loth  of  January  1841,  the  said 
R.  F.  Beauchamp  died.  That  no  appoint- 
ment, by  deed  or  will,  of  the  whole  or  any 
part  of  the  said  rent-charge  of  3,000/.  in 
the  said  will  secondly  mentioned  was  made 
in  the  lifetime  of  the  said  Louisa  Clifford 
other  than  the  appointment  expressed  in 
the  aforesaid  indenture  of  the  13th  of 
August  1838.  That  afterwards,  and  long 
before  the  said  time  when,  &c.  to  wit,  on 
the  21st  of  December  1846,  the  said  Louisa 
Clifford  died,  leaving  the  said  G.  B.  W. 
Stackpoole,  still  alive,  her  surviving.  That 
neither  the  said  Louisa  Clifford  in  her 
lifetime,  nor  the  said  W.  Stackpoole  in 
his  lifetime,  nor  the  said  J.  Clifford  in 
his  lifetime  or  since  her  death,  nor  any 
person  or  persons  being  issue  of  the  body 
of  the  said  Louisa  Clifford  had  ever  in- 
herited or  become  possessed  of  the  said 
several  hereditaments  and  premises  in  and 
by  the  said  will  devised  as  aforesaid,  other 
than  the  said  rent-charge  of  3,000/.  The 
avowry  then  alleged  that  from  the  death 
of  the  said  testator  hitherto  the  lands 
charged  with  the  said  two  several  rent- 
charges  of  3,000/.  and  3,000/.  have  at  all 
times  been  of  sufficient  value  to  satisfy 
and  pay  not  only  all  other  charges  and 


incumbrances  thereon  but  also  the  aaid 
two  several  rent-charges ;  and  that  a 
large  sum,  to  wit,  1,500/.,  of  the  said 
yearly  rent-charge  of  3,000/.  in  the  said 
will  secondly  mentioned,  after  th^  death 
of  the  said  Louisa  Clifford,  for  one  half- 
year  ending  after  the  death  of  the  said 
Louisa  Clifford,  to  wit,  &c.,  became  and 
was  due  and  owing  and  in  arrear  to  the 
said  defendant ;  and  because  the  said  last- 
mentioned  arrears  were  and  remained 
behind  and  unpaid  by  the  space  of  thirty 
days  next  over  and  after  the  said  24th  of 
December  1846,  and  from  thence  until 
and  at  the  same  time  when,  &c  were  In 
arrear  and  unpaid  to  the  said  defendant. 
Wherefore  the  said  defendant  well  avows 
the  taking  of  the  said  pigs  of  lead  in  the 
said  declaration  mentioned  as  for  and  in 
the  name  of  a  distress  for  the  said  arrears. 
Verification,  &c. 

Second  avowry,  re-affirming  the  statement 
contained  in  the  first  avowry,  that  the  said 
Louisa  Wentworth  took  to  her  husband 
one  W.  Stackpoole ;  and  alleging  that  after- 
wards and  after  the  said  Louisa  Stackpoole 
had  attained  the  age  of  twenty-one  years, 
to  wit,  &c.,  she  intermarried  with  and  took 
to  her  husband  one  John  Clifford.  That 
the  said  J.  Clifford  did,  after  he  had  taken 
to  wife  the  said  Louisa  and  before  the  said 
time  when,  &c.,  to  wit,  on  the  14th  of 
August  1838,  by  a  certain  indenture  then 
made  between  J.  Clifford  and  Louisa  Clif- 
ford his  wife  of  the  first  part,  G.  B.  W. 
Stackpoole  of  the  second  part,  one  R.  F. 
Beauchamp,  since  deceased,  and  the  de£m- 
dant  of  the  third  part,  grant  the  said  yearly 
rent-charge  of  3,000/.  in  the  said  will 
secondly  mentioned,  together  with  all 
powers  and  remedies  by  distress  for  the 
recovery  of  the  same,  unto  and  to  the  use 
o£  the  said  R.  F.  Beauchamp  and  the  de- 
fendant and  their  heirs,  for  and  during  the 
natural  life  of  the  said  J.  Clifford;  and 
that  before  the  said  time  when,  &c.,  to  wit» 
&c.,  the  said  R.  F.  Beauchamp  died.  That 
afterwards  and  long  before  the  said  time, 
&c.,  to  wit,  &c.,  the  said  Louisa  Clifford 
died,  leaving  the  said  J.  Clifford  her  sur- 
viving. That  neither  the  said  Louisa 
Clifford  in  her  lifetime  nor  the  said  J.  Clif- 
ford in  her  lifetime  or  since  her  death,  nor 
any  person  or  persons  being  issue  of  the 
body  of  the  said  Louisa  Claifford,  had  ever 
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interited  or  become  possessed  of  the  said 
sereral  hereditaments  and  premises  in  and 
by  tbe  said  will  devised  as  aforesaid,  or 
either  of  them,  or  any  part  thereof,  other 
than  and  except  the  said  yearly  rent-charge 
of  3,000/.  in  the  said  will  secondly  men- 
tioned; and  from  the  death  of  the  said 
testator  hitherto  the  lands  in  the  said  will 
mentioned  to  be  charged  with  the  said 
rant-charges  of  3,000/.  and  3,000/.  have 
at  all  times  been  of  sufficient  value  to 
satisfy  and  pay,  not  only  all  other  charges 
and  incumbrances  thereon,  but  also  the 
laid  two  several  rent-charges  and  a  large 
mm,  to  wit,  1,500/.  of  Uie  said  yearly 
rent^^harge  of  3,000/.  in  the  said  will 
lecondly  mentioned,  after  the  death  of  the 
laid  Louisa  Clifford,  for  one  half-year  end- 
ing after  her  death,  to  wit,  &c.,  the  said 
J.  Clifford  then  being  alive,  became  and 
was  due,  owing  and  in  arrear  to  the  said 
defendant,  and  became,  &c.  (as  in  the  first 
avowry).    Verification,  &c. 

Plea,  as  to  the  first  avowry,  setting  out 
the  indenture  in  that  avowry  first  men- 
tioned, and  alleging  that  the  defendant 
OQght  not  to  avow  the  taking  of  the  said 
W  of  lead  in  the  declaration  mentioned, 
^^*fm»  that  before  the  marriage  of  the  said 
I<oaiiaWentworth  with  the  said  W.  Stack- 
poole,  to  wit,  &c.,  the  said  Sir  T.  Blackett 
^died;  and  that  at  the  time  of  the 
B^vriage  of  the  said  Louisa  with  the  said 
W,  Staiekpoole  she  the  said  Louisa  was 
n  infant,  within  the  age  of  twenty-one 
yean ;  and  that  the  said  J.  £.  Blackett 
^  T.  Cotton,  in  the  said  will  mentioned, 
*^  living  at  the  time  of  the  said  marriage ; 
^  that  the  said  Louisa  so  intermarried 
vith  the  said  W.  SUckpoole  whilst  she 
^within  the  age  of  twenty-one  years, 
^ifhont  the  consent  or  approbation  of  the 
J^  J.  E.  Blackett  and  T.  Cotton  or  either 
\^^i  nor  was  any  settlement  made  by 
^  ^  W.  Stackpoole  on  the  said  Louisa 
P|^ualy  to  the  said  marriage.  And  this 
**  plaintiff  is  ready  to  verify,  &c. 

Plea,  as  to  the  last  avowry,  that  the 
^^^i^Ut  ought  not  to  avow  the  taking 
of  the  aaid  pigs  of  lead  in  the  declaration 
'■•'^ftMied,  because  before  the  marriage 
of  the  aaid  Louisa  with  the  said  J.  Clifibrd 
m  the  second  avowry  mentioned,  and 
«ta  t^  death  of  the  said  testator.  Sir  T. 
Aekitti  lo  wit,  &c,,  the  said  Louisa 
,XXL-Q.R 


intermarried  with  and  took  to  husband  one 
W,  Stackpoole ;  and  the  said  marriage  of 
the  said  Louisa  with  the  said  W.  Stackpoole 
was  her  first  marriage,  she  not  having 
been  previously  married  to  any  other 
person ;  and  that  the  said  Louisa  at  the 
time  of  her  said  marriage  with  the  said  W. 
Stackpoole  was  an  infant,  &c.  (as  in  the 
first  plea). 

Demurrer  and  joinder  in  demurrer. 

The  defendant's  points  as  to  the  first 
plea  were,  that  the  conditions  expressed  in 
the  will  with  respect  to  the  first  marriage 
of  Louisa  Wentworth  under  twenty-one, 
were  not  conditions  precedent  to  or  which 
otherwise  afiected  the  limitation  in  favour 
of  her  first  and  other  sons,  but  were  con- 
fined to  such  limitations  subsequent  to  her 
first  marriage  as  were  in  favour  of  her  first 
husband  and  herself,  and  the  survivor  of 
them,  personally.  Secondly,  that  because 
the  limitations  in  favour  of  her  sons  in- 
cluded her  sons  by  her  first  and  every 
subsequent  marriage,  and  whether  the  first 
husband  did  or  did  not  comply  with  the 
above  conditions,  those  conditions  were 
not  incorporated  with  or  made  part  of  the 
description  of  the  class  of  issue  of  L. 
Wentworth,  who  were  objects  of  the  limit- 
ations. Thirdly,  that  the  true  effect  of  the 
will,  as  to  the  rent-charge  in  question,  was 
to  limit  it  to  L.  Wentworth,  for  her  life, 
with  remainder  to  her  first  and  other  sons 
successively,  as  designated  in  the  will, 
with  interposed  contingent  remainders,  in 
the  event  of  a  first  marriage  consistent  with 
the  conditions  in  favour  of  her  first  hus« 
band  and  herself,  and  the  survivor  of  them, 
with  a  power  of  appointment  in  such  sur- 
vivor amongst  the  sons  and  grandsons  of 
the  wife.  Fourthly,  that  the  conditions 
expressed  in  the  will  with  respect  to  the 
marriage  of  Louisa  were  performed  by  her 
second  marriage  with  J.  Clifibrd.  And  as 
to  the  second  plea,  that  according  to  the 
true  construction  of  the  will,  a  life  estate 
in  tbe  rent-charge  in  question  was  given 
to  the  first  husband  whom  Louisa  Went- 
worth should  marry,  consistently  with  the 
prescribed  conditions,  and  who  should  sur- 
vive her,  and  because  J.  Clifibrd  answers 
that  description. 

The  plaintiff'*s  points  were,  first,  that  by 
reason  of  the  marriage  of  L.  Wentworth, 
under  twenty-one,  with  William  Stackpoole, 
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in  the  lifetime  and  without  the  consent  of 
J.  E.  Blackett  and  T.  Cotton,  or  either  of 
them,  and  without  any  settlement  having 
been  made  upon  her  previously  to  her  said 
marriage,  the  rent-charge  in  the  first  and 
second  avowries  mentioned  did,  upon  the 
death  of  the  said  Louisa,  sink  into  the 
hereditaments  charged  therewith,  and  be- 
came annihilated.  But,  secondly,  that  if 
not,  the  first  avowry  shews  no  title,  inas- 
much as  the  said  Louisa  had  only  power  to 
appoint  it  to  the  use  of  one  of  her  sons  in 
tail  male,  and  in  default  of  such  appoint- 
ment, it  stood  limited  to  the  use  of  her 
eldest  son  in  tail  male,  while  the  said 
avowry  shews  only  an  appointment  by  her 
to  the  use  of  her  eldest  son  in  fee,  and  a 
grant  or  conveyance  by  him  to  the  use  of 
the  defendant  in  fee,  without  a  compliance 
with  the  particulars  required  by  the  Fines 
and  Recoveries  Act  for  effectually  barring 
an  estate  tail.  And  further,  that  the  de- 
fendant has  not,  under  such  second  avowry, 
any  title  to  such  rent-charge,  the  said 
Louisa  having,  previously  to  her  marriage 
with  the  said  J.  Clifford  and  after  the  mak- 
ing of  the  will  and  the  death  of  the  said 
Sir  T.  Blackett,  intermarried  with  and  sur- 
vived her  first  husband,  the  said  W.  Stack- 
poole. 

Butt  argued,  on  behalf  of  the  plaintiff 
(Nov.  18),  and  referred  to  Stackpole  v. 
Beaumont  (1),  HolcroJVs  case  (2),  Jones 
V.  West  (3),  Murray  v.  Jones  and  Faw- 
cett  V.  Jones  (4),  Avelyn  v.  Ward  (5), 
Page  v.  Hayward  (6),  HiUersden  v.  Lowe 
(7),  Langston  v.  Langston  (8),  Hales  v. 
Margerum  (9),  1  Feame  on  Cont,  Rem, 
233,  241,  507,  510,  512,  2  Ibid.  361,  176, 
and  1  Jarman  on  Wills,  735. 

Peacock  {Hugh  Hill  with  him)  contrti, 
cited  Clifford  v.  Beaumont  {\0), 

Cur.  adv.  vult. 

(1)  SVes.  88. 

(2)  F.  Moore,  487. 

(8)  1  Eq.  Ca.  Abr.  245. 

(4)  2Ve8.&  B.  313,332. 

(5)  1  Ves.  sen.  420. 

(6)  2  Salk.  570. 

(7)  2  Hare,  355  ;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Chanc.  321. 

(8)  8  Bligb,  N.S.  167,  220,  221. 

(9)  3  Ves.  299. 

(10)  4  Ru8s.  325. 


The  judgment  of  the  Court  (11 
now  delivered  by — 

Lord  Campbell,  C.J. — In  this  ca 
question  for  decision  arises  upon  th< 
struction  of  a  clause  in  the  will  of  Sii 
mas  Blackett,  made  in  1 792.  The  defe 
avows  for  a  distress  made  for  the  arrc 
a  rent-charge  created  by  that  will ;  i 
avowry,  claiming  immediately  under  i 
pointment  by  Louisa  Clifford, who,  as  I 
Wentworth,  was  the  first  devisee  c 
rent-charge,  with  a  power  of  appointi 
in  the  second  under  an  appointme 
John  Clifford,  her  second  husband ;  ai 
questions  will  be  whether  at  the  resp 
times  of  these  appointments,  the  p 
under  which  they  respectively  profess 
act  existed  in  either  of  these  persons. 

It  will  be  necessary,  in  considering 
questions,  to  advert  not  merely  to  U 
vise  now  to  be  construed,  but  to  four 
portions  of  the  will,  which  may  be  desi 
as  the  devises  respectively  of  the  Gu 
ton  Estate,  of  the  Farmly  Estates,  c 
rent-charges  on  these  last  of  3,000/.  i 
each  (one  of  them  the  rent-charge  in 
tion)  and  of  two  legacies  of  10,000/. 
But  it  may  be  proper  in  the  first  ph 
consider  die  clauses  which  limit  th< 
rent-charges,  only  premising  that  s 
date  of  his  will  Sir  Thomas  had  no  1 
mate  child,  and  that  three  natural  dauj 
were  among  the  principal  objects  < 
bounty, — Diana,  then  married  to  Tl 
Richard  Beaumont,  Sophia,  then  m: 
to  William  Lee,  and  Louisa  Wentip 
then  a  minor  and  unmarried.  The  c 
in  question  is  as  follows: — "To 
Cockshutt  and  his  heirs  one  other  an 
or  clear  yearly  rent-charge  of  3,000/., 
trust  nevertheless  to  and  for  the  only  p 
use  and  behoof  of  my  said  daughter  L 
Wentworth  and  her  assigns  until  she  m 
daughter  shall  marry  (under  and  wi 
restriction  above  mentioned  J  or  for  and 
ing  the  term  of  her  natural  life,  and 
and  so  soon  as  she,  my  said  daughter, 
marry  as  aforesaid,  then  upon  such  t: 
and  in  like  manner  and  with  the  like  p 
and  for  such  and  the  like  estates  an 
terest,  and  with  the  like  remainden 


(11)  Lord  Campbell,  C.J.,  Patteison,  J., 
ridge,  J.  and  Wightman,  J. 
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liimtations,  and  subject  to  the  same  con- 
agencies  and  annihilations  as  is  and  are 
hereinbefore  particularly  mentioned,  ex- 
pressed, limited,  directed,  and  declared  of 
and  concerning  and  in  relation  to  the  afore^ 
*oid  rent-charge  thereinbefore  given  unto 
^  for  the  benefit  of  my  said  daughter 
Sophia," 

It  will  be  observed  that  this  clause  con- 
tains two  references ;  the  last,  which  relates 
to  the  trusts,  powers,  estates,  remainders, 
4c.  to  arise  upon  inarriage,  being  specifi- 
cally to  what  had  been  expressed  in  regard 
to  the  rent-charge   created  in   favour   of 
^rs.  Lee ;  the  former  being  to  "  a  restric- 
tion   above   mentioned."      If,    under   the 
<^i«niinstances,  these  trusts,  powers,  estates, 
&c.  liave  arisen,  there  is  no  difficulty  in 
the^  construction  of  the  clause  referred  to, 
whicli  sets  them  out  at  length ;  and,  perhaps, 
the  only  remark  which  it  is  worth  while  to 
inalCe  on  it  in  passing  is,  that  in  case  they 
do  Hot  arise,  so  that  the  ulterior  limitations, 
after  the  life  estate,  did  not  take  effect, 
tbene  is  a  specific  rent-charge  "  to  sink 
into  the  hereditaments  and  premises  charge- 
able with  the  payment  thereof,  and  thence- 
fotth  to  be  annihilated  and  be  no  longer 
P*i^  or  payable.**     But  in  the  view  which 
^^  take  of  the  case  this  becomes  imma- 
t««ial.    To  ascertain  what  the  testator  in- 
tended by  the  restriction  above  mentioned 
^e   are  remitted  to  the  first  of  the  four 
devises  we  spoke  of  above,  that  of  the  Gun- 
nerton  estate  :  this  was,  in  the  first  place, 
to   a  nephew,  William  Bosville,  in  strict 
aettlement  in  default  of  appointment ;  re- 
niainder  in  the  same  manner  to  the  Beau- 
®otit8  and  the  Lees,  successively ;  remain- 
^  **  to  the  use  and  behoof  of  Louisa 
^entworth,    the    other    of    my    natural 
d^^hters,    or  such   person  as   she   shall 
^rjt  btermarry  with,  if  any,  (if  before  she 
■Stains  the  age   of  twenty-one  years,   by 
^d  with   the   consent   and    approbation 
^the  said  trustees,  or  the   survivor   of 
*^»  and  his  heirs,  and  which  person  shall 
**«o  previously  make  a  competent  settle- 
J^t  on  her  my  said  daughter  Louisa,  by 
J**d  or  deeds  in  veriting  to  the  like  appro- 
bation of  the  said  trustees,)  f^r  and  during 
^^  joint  lives  or  the  life  of  the  survivor; 
2"***ndcr  to  the  trustees  and  their  heirs 
^  her  life,  or  such  person  as  she  shall  so 


first  marry,  if  any,  and  the  life  of  the 
longer  liver;  remainder,  after  the  decease 
of  the  longer  liver  of  them  my  said  daugh- 
ter and  of  such  person  as  she  shall  so  first 
marry,  if  any,  to  the  son  and  sons  of  her 
body  by  such  first  or  any  after-taken  hus^ 
bandy  with  the  like  power  of  appointment, 
and  for  such  estates  and  interests,  and  with 
the  like  remainder  and  limitations  as  afore- 
said in  relation  as  aforesaid,  with  a  remain- 
der over  in  default  of  such  issue,** 

Supposing  Louisa  Wentworth  to  marry, 
but  without  fulfilling  the  condition  imposed 
by  this  restriction,  as  the  testator  calls  it, 
it  is  obvious  that  at  least  two  questions 
with  regard  to  the  rent-charge  might  arise ; 
the  first  as  to  her  own  interest,  the  second 
as  to  her  power  of  appointment,  or  in  de- 
fault of  appointment  the  interest  of  her 
sons,  if  any,  under  the  devise.  She  did 
marry,  while  a  minor,  without  the  consent 
of  the  trustees  and  without  any  settlement 
made  on  her ;  and  the  first  of  these,  ques- 
tions, which  has  some  bearing  on  the  second, 
that  now  before  us,  did  arise,  and  receiv- 
ed a  judicial  decision  from  Lord  Lough- 
borough—  Stackpole  V.  Beaumont,  He 
thought  it  very  clear  that  she  was  entitled 
for  her  life  to  the  rent-charge,  that  neither 
the  first  husband  was,  nor  would  any  after- 
taken  husband  be  entitled  to  any  interest 
in  it.  He  had  further  to  decide,  in  the 
same  case,  on  the  claim  which  Louisa, 
then  Mrs.  Stackpoole,  put  forward  to  the 
10,000Z.  above  mentioned ;  the  words  of 
that  bequest  were  as  follows  :  "  Unto  my 
said  daughter  Louisa  the  legacy  or  sum  of 
10,000Z.,  payable  and  to  be  paid  unto  her 
in  manner  following,  that  is  to  say,  the 
sum  of  5,000/.  upon  her  marriage  (with 
such  consent  and  approbation  as  aforesaid) 
and  the  sum  of  5,000Z.  within  two  years 
next  afterwards.'*  He  determined  that 
the  condition  imposed  by  the  testator  was 
a  lawful  one,  and  that  as  it  had  not  been 
perforyned  the  daughter  was  not  then  en- 
titled to  the  legacy.  Many  years  after, 
she,  having  become  a  widow,  married  Mr. 
Clifford,  and  again  claimed  the  legacy, 
upon  the  ground  that  it  was  payable  to  her 
on  marriage  generally,  and  that  the  re- 
quired consent  and  approbation  applied 
only  to  a  marriage  under  twenty-one.  Sir 
John  Leach,  M.R.,   however,  in   a  short 
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judgment,  decided  against  the  claim,  and 
it  does  not  appear  that  his  judgment  was 
ever  reviewed — Clifford  v.  Beaumont. 

The  questions  which  now  arise,  arose 
either  not  at  all  or  very  indirectly  in  the 
cases  just  referred  to.  Lord  Loughborough 
expressly  declined  to  make  any  declaration 
as  to  the  children.  The  plaintiff,  who  now 
denies  that  the  power  ever  arose  or  the 
limitations  took  effect,  must  contend  either 
that  by  the  words  of  the  devise  a  condition 
precedent  is  created,  until  the  performance 
of  which  no  trust  or  power  for  the  benefit 
of  children  arises,  that  condition  being  a 
marriage  while  under  age,  with  consent  of 
trustees  and  with  a  settlement  previously 
made,  or  that  at  all  events,  though  if  the 
daughter  had  not  married  while  a  minor, 
the  condition  might  not  have  attached  on 
a  first  marriage  made  after  attaining  full 
age,  yet  that  tiie  first  marriage,  whenever 
contracted,  was  so  exclusively  in  the  con- 
templation of  the  testator,  that  being  made 
in  breach  of  the  restriction  imposed,  it 
prevented  the  trusts  and  powers  in  favour 
of  children  firom  ever  arising.  It  seems  to 
us,  on  f\ill  consideration,  that  these  po- 
sitions labour  under  insuperable  difficul- 
ties ;  as  to  the  first,  which  relies  on  the 
literal  import  of  the  words  "  when  and  so 
soon  as  she  my  said  daughter  shall  marry 
as  aforesaid,"  however  specific  the  words 
"  when  and  so  soon  as"  certainly  are,  it  is 
clearly  not  necessary  to  hold  that  the  words 
**as  aforesaid"  incorporate  all  the  previous 
conditions,  or  limit  the  marriage  to  the  first 
made ;  for  it  is  not  an  absurd  or  insufficient 
meaning  to  give  them  if  we  make  them 
refer  only  to  the  mere  fact  of  marriage 
before  spoken  of;  and  it  is  the  more  natural 
to  do  so,  because  if  the  sentence  is  con- 
strued to  make  a  marriage  before  age  an 
absolute  condition  precedent,  the  testator 
must  be  supposed  to  have  required  his 
daughter  to  marry  while  a  minor  in  such 
sense,  that  if  she  remained  single  during 
that  time,  but  married  after  twenty-one, 
her  children  by  such  marriage  would  be 
excluded.  But  this  is  a  supposition  so 
absurd  in  itself,  so  contrary  to  his  obvious 
wish  to  guard  her  during  minority,  and  to 
discourage  her  from  marriage  during  that 
period  by  in  some  sort  restraining  her 
liberty  as  to  choice  and  terms,  and  also 


so  inconsistent  with  his  plain  scheme  of 
making  her  position,  so  far  as  he  could, 
the  same  as  her  sister  Sophia's,  that  the 
construction  involving  it  ought  to  be  in- 
evitable to  induce  us  to  adopt  it.  No  one 
could  infer  from  a  restraint  on  marriage 
before  twenty-one,  unless  under  certain 
conditions,  or  at  most  a  qualified  permis- 
sion to  marry  before  that  age,  an  intention 
so  to  insist  on  a  marriage  being  made  before 
that  age,  that  all  trusts  in  favour  of  children 
of  every  marriage  she  might  at  any  time 
make  were  to  depend  on  it.  On  the 
other  hand,  if  we  adopt  the  second  suppo- 
sition, we  are  met  with  this  difficulty. 
The  testator  clearly  distinguishes  between 
husbands  and  children  as  objects  of  his 
bounty ;  only  the  first  husband  is  to*  take 
interest  or  power,  but  the  children  of  a 
first,  or  any  after^taken  husband^  may  suc- 
ceed. Yet,  according  to  this  supposition, 
if  there  had  been  no  children  by  Mr.  Stack- 
poole,  but  there  had  been  by  Mr.  Clifford, 
these  must  have  been  excluded :  the  power 
could  not  have  been  exercised  in  their 
favour,  in  spite  of  the  manifest  general 
intention  and  some  of  the  language  of  the 
testator,  on  account  of  the  firat  marriage, 
— which  certainly  is  a  very  unreasonable 
intention  to  impute  to  the  testator ;  it  is  to 
deduce  a  very  serious  consequence  from  a 
cause  which  has  no  reasonable  relation  to 
it.  Lord  Loughborough's  decision  deter- 
mined that  the  young  lady  herself  did  not 
forfeit  her  own  life-interest  in  the  rent- 
charge  by  the  marriage  which  she  first 
contracted ;  looking  at  the  words  of  the 
previous  devise  of  the  Gunnerton  estate, 
it  cannot  be  doubted  that  he  would  have 
held,  supposing  the  previous  limitations  to 
have  failed,  that  her  marriage  did  not  pre- 
vent her  taking  those  estates  for  life  ^so. 
Now,  in  that  case,  we  think  it  clear  that 
although  the  limitations  in  favour  of  her 
first  husband  could  not  have  taken  effect, 
yet  those  in  favour  of  her  sons  by  him, 
or  any  after-taken  husband,  would.  But 
although  there  are  slight  variations  in  the 
wording,  yet  as  the  testator,  both  in  re- 
spect of  the  family  estates  and  the  rent- 
charges,  ref^  to  the  language  used  in 
respect  of  the  limitations  of  the  Gunnerton 
estate,  it  is  clear  that  in  all  these  his 
intent  was  the  same;    and  certainly  the 
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general  words  of  reference  in  the  second 
and  third  case  must  be  construed  according 
to  the  meaning  of  the  more  detailed  Ian* 
gnage  in  the  first.     It  would  seem,  there- 
fore, to  follow  that  the  limitations  over  as 
to  the  rent-charge,  so  far  as  regards  the 
SODS  of  the  marriage,  will  take  effect,  and 
this  does  no  violence  to  the  language  used ; 
if  the  parenthetical  words  "  under  and  with 
the  restriction  above  mentioned"  had  been 
omitted  there,  we  should  still  have  found 
nothing  awkward  or  redundant  in  the  lan- 
guage which  follows,  "  when  and  so  soon 
u  my  said  daughter  shall  marry  as  afore- 
laid;*'  the   words  "as  aforesaid"    would 
equally  in  that  case  have  been  inserted  by 
a  conveyancer,  merely  to  refer  to  the  fact 
of  marriage  before  spoken  of;  there  can, 
therefore,  be  no  necessity  for  making  them 
also  take  up  the  parenthetical  words,  and 
so  introduce  the  restriction  there  also,  for 
the  purpose  of  making  the  limitations  over 
depend  on  it  as  on  a  strict  condition  prece- 
dent.   Nor  does  any  difficulty  arise  upon 
Lord  Loughborough's  decision  as  to  the 
legacy  of  10,000/.    In  that  case,  when  the 
intended  legatee  applied  as  Mrs.  Stackpoole 
the  had  clearly  not  brought  herself  within 
tive  -words  of  the  bequest ;  she  was  a  minor, 
«nd  had  married,  but  not  with  the  required 
consent  and  approbation .     The  words  were 
*oo  specific  to  be  got  over  in  the  case  be- 
fore Sir  John  Leach,  when  she  applied  as 
*^.  Clifford.    Having  married  after  com- 
"^  to  fall  age,  it  was,  perhaps,  open  to  her 
to  contend  that  the  condition  was   now 
fP^t;  that  the  first  marriage,  if  it  did  not 
Itself  entitle  her  to  the  legacy,  yet  could 
not  prevent  the  effect  of  the  second  mar- 
'*^;  and  certainly  the  judgment  does 
not  give  any  satisfactory  answer  to  some 
^  the  arguments  of  her  counsel,  nor  are 
J^^'^^'inda  satisfactory  to  our  mind  put  for- 
^^^  by  the  learned  Judge  in  support  of 
^     Better  reasons,    perhaps,   might  be 
*I%«stcd  for  the  decision  from  the  par- 
"Cular  language  of  the  will,  which  in  some 
J^P«ct8  varies  from  that  used  in  the  parts  we 
^^  to  consider ;  but  the  authority  of  the 
^  doei  not  press  us  much.  The  Master  of 
^  Rolls  (whose  judgment  as  reported  is 
J^TAort)  seems  to  have  thought  that  Lord 
^^''^boToagh  decided  more  than  he  really 
^decide ;  that  he  was  bound  by  that  de- 
n,  and  that  if  it  was  proper  to  review 


it,  this  could  only  be  done  properly  on 
appeal  from  his  own  judgment.  We  are, 
therefore,  on  the  whole,  of  opinion  that  the 
power  was  vested  in  Mrs.  Clifford  ;  and  as 
no  objections  have  been  made  to  the  man- 
ner in  which  it  was  exercised,  that  the  first 
avowry  is  good,  and  the  plea  in  bar  no 
answer  to  it. 

Our  judgment  will,  therefore,  be  for  the 
defendant  on  this  part  of  the  record. 

Judgment  for  the  defendant. 


1852         f  ^"^    QUEEN    ».     THE    CHURCH- 
J  12*1     WARDENS   AND   OVERSEERS  OF 

(^    ST.  MARTIN-IN-THE-PIELD8. 

Poor  Rate — Exemption — **  United  Ser- 
vice  Institution^'  —  Purposes  of  Science, 
Literature,  <^c.  exclusively/ — 6  ^  7  Vict, 
c.  36. 

The  "  United  Service  Institution**  com- 
prised in  part  a  museum  of  natural  history, 
curiosities  and  armour,  a  library,  lecture- 
room,  and  rooms  for  meetings  of  the  members 
and  council  of  management  on  the  business 
of  the  institution.  By  the  deed  of  trust 
founding  the  institution,  and  by  the  laws,  it 
was  declared  to  be  instituted  as  a  central 
repository  of  objects  of  professional  art, 
science  and  natural  history,  and  for  books 
and  documents  relating  to  those  studies,  or  of 
general  information  and  the  delivery  of  lee- 
tures  on  appropriate  subjects.  By  the  same 
deed  the  trustees  were  to  stand  possessed  of 
all  land,  8^c,,  monies  transferred  to  them,  and 
all  books,  specimens,  models,  and  other 
articles  belonging  to  the  institution,  in  trust 
for  the  institution,  and  it  was  expressly  pro- 
vided by  a  law  of  the  institution,  that  no 
dividend,  gift,  or  bonus  in  money  should  he 
made  unto  or  between  any  of  its  members, 
and  that  the  whole  of  its  property  should  he 
exclusively  applied  for  carrying  into  effect 
its  design  as  a  central  repository  for  objects 
of  professional  art,  science  and  natural 
history,  and  for  books  and  documents  relat- 
ing to  those  studies,  or  of  general  information, 
and  for  the  delivery  of  lectures  on  appro- 
priate subjects.  The  ordinary  membership 
was  limited  to  military  and  naval  officers  and 
certain  civil  functionaries  and  candidates 
for  commissions  in  the  army.  Foreigners  of 
distinction,  eminent  individuals,  benefactors 
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to  the  institution  (including  ladies ),  and  the 
corps  diplomatique  might  be  admitted  as 
honorary  members,  and  foreign  naval  and 
military  officers  as  corresponding  members. 
The  members  had  the  privilege  of  introducing 
visitors  to  all  the  rooms  of  the  institution, 
except  the  library. 

Held,  that  the  institution  could  not  be 
considered  as  **  established  exclusively  for 
the  purpose  of  science,  literature,  or  the  fine 
arts,"  and  therefore  was  not  exempt  under 
6^7  Vict,  c,  36.  from  being  rated  in  re- 
spect  of  the  part  described, 

[For  the  report  of  the  ahove  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  53.] 
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Bail  CoxmT." 

1852.  >     DAVIS  V,  POTTER. 

Jan.  22.    J 

Arbitration — Award — Rule  to  pay — 
Practice  as  to  drawing  up  Rule — Production 
of  original  Award — Award  deposited  as 
Security. 

When  a  rule  is  granted  to  pay  money 
pursuant  to  an  award,  the  original  award 
must  be  produced  and  deposited  with  the 
Master  at  the  time  of  drawing  up  the  rule. 

The  fact  that  the  award  has  been  deposited 
as  a  security  with  a  person  who  has  advanced 
money  on  it,  and  who  declines  to  produce  it 
on  the  drawing  up  of  the  rule,  and  to  allow 
it  to  be  deposited  with  the  Master  for  fear 
of  losing  his  lien  on  it,  is  no  sufficient  reason 
for  allowing  the  rule  to  be  drawn  up  on  pro- 
duction of  a  verified  copy;  for  if  the  lender 
is  willing  to  assist  in  the  application  and  pro- 
duces the  award,  and  gives  the  Master  notice 
that  he  is  entitled  to  it,  the  Master  will  draw 
up  the  rule  and  will  hold  the  award  for  the 
lender  until  the  judgment  of  the  Court  has 
been  executed  and  then  return  it  to  him. 

This  was  an  application  rfiade  on  behalf 
of  a  party  to  a  reference  in  whose  favour  an 
award  had  been  heard,  who  in  the  course 
of  the  present  term  had  obtained  a  rule 
of  Court  ordering  the  other  party  to  the 
reference  to  pay  to  him  a  sum  of  money 
pursuant  to  the  award. 

It  appeared  that  the  successful  party 
had  borrowed  money  of  a  third  party,  and 
deposited  the  award  with  the  latter  as  a 


security.  The  award  was  produe 
court  as  an  exhibit  on  the  motion  £ 
order  to  pay,  but  the  party  who  helc 
security,  declined  to  produce  it  and 
it  to  be  filed  on  the  drawing  up  of  the 
He  was,  however,  willing  to  assist  tl 
plication  so  far  as  he  could  without  { 
up  his  security.  The  Master  refused  ti 
up  the  rule  without  having  the  or 
award  produced  and  deposited  in  coi 

The    application   was    that    the 
should  direct  the  Master  to  draw  u 
rule  on  a  copy  of  the  award  being  pro 
and  filed. 

Prentice,  in  support  of  the  motior 
is  submitted  that  the  production  of  a 
of  the  award  is  sufficient.  A  moti 
set  aside  an  award  may  be  made  o 
production  of  a  verified  copy — Shei 
Oke  (1).  The  party  who  has  adv 
the  money  has  a  lien  on  the  award 
will  not  allow  it  to-be  filed  in  the  < 
He  is  willing  to  assist  in  this  applic 
but  he  will  not  give  up  his  lien. 

[The  Master. — The  award  is  not 
It  is  only  deposited  in  court  for  a  tin 

The  lien  of  the  lender  on  the  or 
is  a  good  reason  why  a  copy  shou 
deemed  sufficient  to  sanction  the  dr. 
up  of  the  rule. 

Erle,  J. — ^A  motion  to  set  asi( 
award  is  allowed  to  be  made  on  a 
of  the  award,  for  generally  the  par 
whose  favour  the  award  is,  is  in  poss< 
of  the  original  award,  and  if  the 
require  the  production  of  the  or 
award  for  the  purpose  of  movin 
set  it  aside,  a  party  who  was  afiectt 
an  unjust  award  would  often  be  wi 
remedy.  But  the  practice  is  different 
respect  to  the  drawing  up  a  rule  f 
attachment  for  not  obeying  an  aware 
the  same  applies  to  a  rule  to  pay  n 
pursuant  to  an  award.  The  practice  a 
has  been  to  produce  and  deposi 
original  award.  And  I  think  there  is 
reason  for  this  practice,  and  that  the  ' 
before  it  allows  the  enforcement  of 
amounts  in  effect  to  a  judgment,  s 
require,  to  prevent  mistakes,  the  prodi 
of  the  original  award,  which  is  the  hi 
evidence,  and  not  take  the  chance 

(1)  3Dowl.  P.C.  349, 
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copy  produced  being  correct.    In  this  case 

1  think  there  need  be  no  difficulty,  for  if 

thelender  of  the  money  who  holds  the  award 

^  bring  it  to  the  Master,  and  give  him 

notice  that  he  is  the  party  entitled  to  hold 

It)  the  Master  will  receive  it  from  him  and 

'^^^luii  it  to  him  as  soon  as  the  judgment 

^  been  executed.    The  lender,  therefore, 

^^    incur  no  risk   worth  mentioning   in 

thus  depositing  it  in  the  custody  of  the 

officer. 

Rule  refused. 


i 


IS52.     > 

J  29      f     BURMESTER  V,  BARRON. 

B£il  of  Exchange — Notice  of  Dishonour 
for   Mon-payment  by  Acceptor — Due  Dili- 

^^4itice  of  the  dishonour  of  a  bill  of  ex^ 
ehEtm^for  nonpayment  by  the  acceptor ^  was 
iem^  hy  the  holder  to  the  drawer  through  the 
fomt^  addressed  '*  London,'*  the  bill  itself 
hei^m^  dated  London  simply.  The  drawer 
resigned  at  Chelsea,  and  the  notice  never 
rtacAed  him,  and  it  was  stated  in  evidence 
&ett  had  inquiry  been  made  of  the  acceptor, 
vluM^e  address  was  given  in  the  bill,  the 
iratcer^s  address  might   have  been  ascer^ 

MM,  in  an  action  against  the  drawer,  that 
d»«  diUgence  on  the  part  of  the  holder  suf- 
fif^i^nU^  appeared,  and  therefore  that  he  was 
^^*sHed  to  succeed  upon  the  issue  of  whether 
w  not  due  notice  of  dishonour  had  been  given. 

Aasumpsit  on  a  biU  of  exchange  for  20Z. 
Payable  four  months  after  date,  drawn  by 
^®  defendant  upon  and  accepted  by  one 
^"^hn  fiarron,  and  afterwards  indorsed  by 
f*^«  defendant  to  J.  V.  &  Co.,  and  by  them 
^oi^5ed  to  the  plaintiff.  The  declaration 
T^ged  that  the  said  J.  B.  "  did  not  pay 
^  «aid  bill,  although  the  same  was  duly 
P'^B«euted  to  him  on  the  day  when  it  be- 
^^  due ;  of  all  which  the  defendant  then 
^  ^ue  notice,"  but  the  defendant,  dis- 
^*^ng  his  promise,  had  not  paid  the 
*®^^t  of  the  said  bill. 

.^*et — that  of  the  non-payment  by  the 
^  J.  B.  of  the  said  bill  as  alleged  in  the 
°*^*^»ation,  the  defendant  had  not  due 
^'^^^inodoetformd. 


On  the  trial,  before  Wightman,  J.  at  the 
Sittings  in  London  during  this  term,  the 
plaintiff  proved  the  sending  of  a  notice  of 
the  dishonour  of  the  bill  for  non-payment 
through  the  post  addressed  to  the  de- 
fendant, "  London."  There  was  no  other 
address  of  the  drawer  stated  on  the  face 
of  the  bill,  but  it  was  addressed  to  the 
acceptor,  who  was  a  relative  of  the  drawer, 
at "  No.  27,  Saville  Row."  The  defendant 
proved  that  he  lived  at  Chelsea,  and  was 
a  clerk  in  the  Admiralty ;  that  the  notice 
did  not  reach  him,  and  that  his  place  of 
residence  and  business  might  have  been 
ascertained  by  inquiry  at  the  address  of 
the  acceptor.  The  verdict  was  entered  for 
the  plaintiff,  leave  being  reserved  to  move 
to  enter  the  verdict  for  the  defendant,  or 
for  a  nonsuit,  on  the  ground  that  no  suffi- 
cient proof  had  been  given  of  notice  of 
dishonour  to  the  defendant. 

Montagu  Chambers  accordingly  now 
moved  for  a  rule  to  shew  cause.  —  In 
support  of  the  sufficiency  of  the  notice, 
the  case  of  Clarke  v.  Sharpe  (1)  was 
relied  on  at  the  trial,  but  what  is  there 
said  by  Parke,  B.,  both  during  the  argu- 
ment and  in  giving  judgment,  favours 
the  defendant's  objection  under  the  cir- 
cumstances in  evidence  here.  It  was 
proved  that  upon  inquiry  at  27,  Saville 
Row,  the  defendant's  address  might  have 
been  ascertained.  Consistently  therefore 
with  the  general  rule  requiring  due  dili- 
gence to  be  used  in  cases  like  ^e  present, 
the  holder  did  not  prove  the  giving  due 
notice  of  dishonour  to  the  defendant. 

[Lord  Campbell,  C.J. — Then  ought 
not  the  question  of  due  diligence  to  have 
been  left  to  the  jury  ?] 

The  learned  Judge  might  have  been 
asked  to  do  that,  but  he  was  not. 

[Lord  Campbell,  C.J. — There  can  be 
no  doubt  the  jury  upon  that  would  have 
found  for  the  plaintiff.] 

But  there  was  no  evidence  at  all  of  due 
diligence  having  been  used.  If  the  person 
presenting  the  bill  had,  at  the  time,  in- 
quired of  the  acceptor  he  would  have  learnt 
the  defendant's  address.  In  Beveridge 
v.  Burgis  (2),  Lord  EUenborough  laid  it 


(1)  3  Mee.  &  W.  166. 

(2)  3  Camp.  262. 
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down  that  the  holder  '*  must  shew  that  he 
has  used  reasonable  diligence"  to  find  out 
the  party's  address.  If  the  notice  in  this 
case  had  been  delivered  to  a  private  mes- 
senger instead  of  being  sent  through  the 
post,  that  would  not  have  done,  and  the 
post  office  authorities  must,  for  this  pur- 
pose, be  considered  in  the  same  situation 
as  a  private  messenger.  He  referred  also 
to  Bayley  on  BiUs,  228,  4th  ed. 

Lord  Campbell,  C.J. — I  am  of  opinion 
that  there  ought  to  be  no  rule  in  this  case. 
I  lay  down  no  general  rule  that  such  a 
notice  as  this  is  conclusively  good.  If 
the  Judge  at  the  trial  had  been  asked  to 
leave  to  the  jury  the  question  of  whether 
or  not  due  diligence  had  been  used,  he 
would  have  done  so ;  that  course,  however, 
was  not  taken.  But  it  is  said  that  there 
was  no  evidence  of  due  diligence.  I  think 
there  was  abundant  evidence.  The  only 
address  of  the  defendant  put  upon  the  bill 
was  '*  London,"  and  the  holder  sent  through 
the  post-office  a  notice  of  dishonour  so 
addressed.  That  was  evidence  of  due 
diligence.  If  the  party  sending  notice  of 
dishonour  has  done  all  that  could  reason- 
ably be  required  of  him,  that  is  enough. 
1  cannot  see  that  reasonable  diligence  was 
not  shewn,  simply  because  by  going  to  the 
acceptor  or  elsewhere,  further  particulars 
about  the  defendant  might  have  been 
learned.  There  was  evidence  to  justify  the 
jury  in  finding  that  due  diligence  had  been 
used ;  and  I  have  no  doubt  they  would 
have  so  found.  I  therefore  cannot  say 
that  a  nonsuit  or  a  verdict  for  the  defen- 
dant ought  to  be  entered. 

Patteson,  J. — Clearly  there  is  no  ground 
for  a  nonsuit  here,  because  there  was  at 
least  a  primd  facie  case  made  out.  The 
bill  being  dated  simply  "  London,"  it  was 
sufficient  for  the  holder  as  against  the 
drawer,  to  put  into  the  post-office  the  notice 
addressed  in  the  same  manner.  But  then 
the  defendant  was  called  as  a  witness  and 
proved  that  he  had  never  received  any  such 
notice ;  and  if  it  had  been  a  question  for 
the  jury,  it  ought  to  have  been  so  left. 
But  I  think  due  diligence  abundantly 
appears  here.  It  would  be  a  trap  for  the 
holder  if,  after  sending  notice  of  dishonour 
addressed  to  the  place  at  which  the  drawer 


dates  the  bill,  he  was  to  be  turned  r 
by  the  drawer  coming  in  as  a  witness 
saying  that  his  address  was  somewhere 

Coleridge,  J.  concurred. 

WiGHTMAN,  J. — I  would  have  lef 
question  of  due  diligence  to  the  jury 
I  been  asked  to  do  so,  and  with  strong 
ments  upon  the  evidence ;  and  I  ha^ 
doubt  the  jury  would  have  found  fc 
plaintiff.  As  the  case  now  stands,  it  a 
to  me  there  is  no  ground  for  grantiii( 
rule. 

Rtde  refusi 


1852 
Jan.  22 
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THE  QUEEN  V.  COLLINS 
ANOTHER,  JUSTICES  OF 
HAM. 


Church-rate— Distress  Warrant — J 
diction  of  Justices — Objection  to  Valid 
Rate — Bona  Fides— 5S  Geo.    3.    c. 
s.  7.— 11  4- 12  Fict.  e.  44.  *.  5. 

This  Court  will  inquire  into  the  va 
of  an  order  of  Justices  before  camp^ 
them^  under  11  ^  12  Vict.  c.  44.  «. 
issue  a  distress  warrant  to  enforce  such  c 
and  will  refuse  a  rule  for  that  purpose  t 
the  order  appears  to  be  invaUd. 

A  party  upon  appearing  before  two 
tices  upon  a  summons  for  non-paymem 
church-rate^  under  the  53  Geo.  3.  c. 
s,  7,  stated  to  the  Justices  that  he  disf^ 
the  validity  of  the  rate,  and  specified  st 
objections.  Whereupon  the  Justices 
joumed  the  hearing,  to  admit  of  the  j 
in  the  mean  time  taking  steps  to  dispm 
rate.  On  the  day  of  adjournment,  no 
steps  having  been  taken,  the  Justices 
an  order  for  the  payment  of  the  at 
claimed;  but  afterwards  declined  to  is 
distress  warrant  to  enforce  that  order. 

Held,  that  the  order  was  made  tm 
jurisdiction,  and  therefore  that  a  rule,  i 
the  n  ^12  Vict.  c.  44.  s.  5,  to  comp. 
issuing  of  a  distress  warrant  to  enfoi 
could  not  be  granted. 

[For  the  report  of  the  above  cas( 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  73.] 
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1852.        >    COMMERELL  V.  BEAUCLERK. 

Jan.  12.  3 

Otdkwry — Reversal  by  Writ  of  Error — 
Appearing  by  Attorney — Putting  in  special 
Bail. 

Hie  defendant^  who  had  been  outlawed  in 
an  action  of  assumpsit  for  a  debt  of  204^., 
brought  a  writ  of  error  to  reverse  the  out- 
lawry on  matter  of  fact.     He  still  remained 
abroad^    and    appeared    on    the    writ  of 
^rror  by    attorney.     After   verdict   in  his 
favour,  he  obtained   a   ride  for  judgment, 
absolute  in   the  first  instance,    and  signed 
P^^ent   of    reversal    of    the    outlawry, 
without  putting    in    special    bail    to    the 
action.      The  Court,  at  the  instance  of  the 
P^taiff,  set  aside  the  judgment  as  irregular, 
M  the  ground  that  the  defendant  was  bound 
^  have  put  in  special  bail  on  signing  judg- 
*«tf  of  reversal,  he  having  appeared  by  at- 
'^'>^,  and  the  action  being  brought  for  a 
dtbt  exceeding  201, 

This  was  a  rule  obtained  on  the  16th  of 
Jnney  on  the  part  of  the  plaintiff,  to  set 
•nde  a  rule  for  judgment  of  reversal  of 
the  defendant's  outlawry  and  the  judg- 
ment founded  thereon. 

TKe  action  was  assumpsit  for  a  debt  of 
2041.   The  defendant  (as  the  plaintiff 's  affi- 
^vit   alleged)   had,  it  was  believed,  left 
England  to  avoid  service.   Process  to  out- 
1»^"7  was  adopted   and  completed.     In 
April  1851  the  defendant,  who  remained 
»hroad,  appearing  by  attorney,  brought  a 
^^  of  error  to  reverse  the  outlawry,  on 
^  gronnd  that  he  was  abroad  at  the  time 
of  the  exigent,  and  after  a  verdict  finding 
^  iact  in   his  favour,  on  the  28th  of 
May  obtained  a  rule  for  judgment  abso- 
lute in  the  first  instance,  and  signed  judg- 
ment of  reversal  pursuant  to  it,  without 
Po^^  in  special  bail.     The  plaintiff  was 
'^'^^'with  the  rule  for  judgment  on  the 
^^^  of  June.     He  thereupon  obtained  the 
¥^^^t  rule  nisi. 

*>w«  shewed  cause  (Nov.  25.)— When 
*  defendant  comes  to  the  Court  by  motion 
^  "et  aside  the  proceedings  to  outlawry, 
***  must  pay  costs  at  the  discretion  of 
the  Court,  but  when  he  brings  a  writ  of 
•''or  to  reverse  the  outlawry  he  cannot  be 
»it8iiiw,XXI.-Q.B. 


made  to  pay  costs  (1).  That  doctrine  has 
governed  the  practice  for  many  years,  audit 
is  recognized  in  numerous  cases — Harvey 
V.  0'Meara{2),  and  The  Bank  of  England 
V.  Reid(S).  It  is  quite  a  novel  thing  to  at- 
tempt to  impose  terms  on  a  reversal  of  out- 
lawry on  a  writ  of  error  in  fact.  At  one 
time  it  was  doubted  whether  the  judgment 
of  reversal  should  not  pass  at  once  on  the 
verdict,  but  it  was  decided  that  the  party 
must  wait  the  four  days  after  verdict — Sex- 
ton V.  Astrop{4),  According  to  the  old 
practice,  where  a  party  appeared  by  at- 
torney to  reverse  the  outlawry  on  writ 
of  error,  it  is  said  in  some  old  authorities 
that  he  might  be  called  upon  to  put  in 
special  bail — Havelock  v.  Geddes  (5),  and 
Serocold  v.  Hampsey  (6).  But  that  prac- 
tice has  not  prevailed  for  the  last  thirty 
years  as  to  special  bail.  Besides,  the 
application  is  too  late  even  under  the 
ancient  practice.  The  application  for 
special  bail  to  be  put  in  should  have  been 
made  within  four  days  after  verdict,  and 
before  judgment  was  entered.  The  stat. 
1  &  2  Vict.  c.  110,  which  abolished  arrest 
on  mesne  process,  disentitled  the  plaintiff 
below  to  ask  for  special  bail.  The  defen- 
dant is  entitled  to  be  discharged  from  the 
outlawry  on  entering  a  common  appearance 
to  the  action — Porter  v.  O'Meara  (7).  There 
never  was  a  time  in  which  the  plaintiff 
below  could  have  arrested  the  defendant. 
The  plaintiff  is  not  entitled  to  be  put  in  a 
better  position  than  he  would  have  been 
in  had  the  defendant  never  been  outlawed. 
Lush,  contra. — At  common  law  a  defen- 
dant could  not  reverse  an  outlawry  with- 
out appearing  in  court  in  person.  Then 
the  creditor  had  the  security  of  the  defen- 
dant's body  for  his  debt,  for  the  moment 
the  outlawry  was  reversed  the  plaintiff 
could  arrest  the  defendant.  The  stat. 
5  W.  &  M.  c.  18.  s.  3.  gave  the  defendant 
the  privilege  of  appearing  by  attorney,  and 
to  reverse  the  outlawry  without  putting  in 
bail,  except  when  special  bail  is  required 

(1)  2  Chitt  Arch.  1 148,  p.  935,7th  edition. 

(2)  7  Dowl.  P.C.  725. 

(3)  7  Mee.  &  W.  159;   s.  c.  10  Law  J.  Rep. 
(n.s.)  Exch.  62. 

(4)  1  Dowl.  P.C.  14;  8.  c.  11  Law  J.  Rep.  (na) 
Exch.  89. 

(5)  12  East,  G22. 

(6)  Ibid.  624,  in  notis ;  s.  c.  1  Wils.  3. 

(7)  5  Bing.  N.C.  627  ;  s.  c  7  Dowl.  P.C.  657. 
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terms  can  properly  be  imposed  when  judg- 
ment of  reversal  is  pronounced  as  at  com- 
mon law,"  must  be  construed  with  reference 
to  that  point.     The  judgment  decides  that 
the  term  of  an  absolute  recognizance  to 
pfty  cannot  be  imposed  unless  the  outlaw 
eomes  in  under  some  statute  authorizing 
that   term  to  be  imposed,  the  judgment 
creditor  having  the  right  to  a  recognizance 
in  the  alternative  as  it  stood  before  at 
common  law.      It   is  not  necessary   for 
me  in  coming  to  this  judgment  to   con- 
sider whether    the    decision     in    Porter 
▼.    OMeara  "  that  an  outlaw  since   the 
statute  for    the    abolition   of  arrest   on 
mesne  process  has  a  right  to  reverse  the 
jod^nent  on  entering  a  common  appear- 
ance," conflicts  with  these  authorities  and 
with  the  judgment  of  Lord  Abinger  in 
The  Bank  of  England  v.  Reid^  and  with 
the  principle  that  more  security  should  be 
required  from  a  debtor  who  has  stood  out 
to  outlawry  than  from  a  debtor  who  appears 
at  first ;  because  in  Porter  v.  O^Meara  the 
outlaw  appeared    in   person  and  was   in 
England,  and  was  not  shewn  to  be  going 
abroad  so  as  to  be  subject  to  an  order  for 
a  eafias.    Here  the  outlaw  appears  by  at- 
torney and  is  still  abroad,  and  would  be 
|»ble  to  arrest  if  he  were  in  England  with 
J^tent  to  return    abroad,   so   that  unless 
•Facial  bail  is  required  process  of  outlawry 
^ouj^  be  nugatory  if  the  defendant  has  no 
^Pmy  within    the  jurisdiction    of  the 
l^^^ft  liable   to    be  taken  in    execution. 
-^«i  these  grounds  I  think  the  judgment 
ij^j'^Versal  without  special  bail  was  irre- 
^^»  and  as  the  plaintiff  moved  for  a  rule 
to  *^^  it  aside  without  delay,  he  is  entitled 
'^^e  his  rule  absolute. 

Rule  absolute. 


fTHE  QUEEN  V. 
ANTS  OF  ST. 
BORN. 


THE   INHABIT- 
ANDREW,  HOL- 


,>2.  r 

\^  of  Removalr^9  ^  10  Vict 
^mnmaUlity—IfnprisonmenU 

^^ pauper  had  resided  ^^ ^;/JJ^X'e 
bnTf^ upwards  of  five  y/f-; ^freJoval 
^mlmtL  for  a  warrant  for^^^^  ^^  ^^ 

Km^ai  workhouse  tn  i^e  '^ 


and  excluding  also  two  periods  of  three 
weeks  and  two  weeks  during  which  he  was 
imprisoned  in  a  house  of  correction,  situate 
out  of  the  respondent  parish,  under  committals 
for  misbehaviour  in  the  workhouse. 

Held,  that  these  periods  were  to  be  ex- 
eluded  from  the  computation  for  all  purposes, 
and  that  the  pauper  was  consequently  irre^ 
movable  by  reason  of  residence  for  five  years 
in  the  respondent  parish,  within  the  meaning 
of  9  4'  10  Vict.  c.^Q.s.  1. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  69.] 


1852. 
Jan.  13. 
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DOB  d.  NEWMAN  V.  RU8HAM. 


Deed — Voluntary  Conveyance — 27  Eliz. 
c.  4. — Subsequent  Conveyance  for  Value  by 
Devisee  of  Grantor. 

The  statute  27  EUx.  c.  4.  does  not  apply 
to  the  case  of  a  purchase  for  valuable 
consideration  from  the  heir  or  devisee  of  one 
who  has  made  a  voluntary  conveyance  of  the 
same  property  in  his  lifetime. 

The  principle  upon  which  voluntary  con- 
veyances have  been  held  fraudulent  and  void 
as  against  subsequent  purchasers  for  value 
is,  that  by  the  sale  the  vendor  so  entirely 
repudiates  the  former  conveyance  as  that, 
against  himself  and  the  purchaser  for  value, 
it  shall  be  conclusively  taken  that  the  intention 
to  sell  existed  when  he  made  the  voluntary 
conveyance,  and  that  it  was  made  in  order 
to  defeat  the  subsequent  purchaser. 

When  the  same  person  executes  the  volun- 
tary conveyance,  and  afterwards  seUs  and 
conveys  the  property,  this  principle  applies ; 
but  secus  where  the  seller  is  a  different 
person  from  him  who  executed  the  voluntary 
conveyance,  for  the  acts  of  one  man  cannot 
shew  the  mind  and  intention  of  another, 

J.  N.  being  seised  in  fee  of  certain  pro- 
perty in  1833,  executed  a  voluntary  convey- 
ance to  the  lessor  of  the  plaintiff  in  fee,  and 
died  in  1844,  having  in  the  same  year  de- 
vised the  property  to  J,  S.  In  1847,  J.  S, 
sold  and  conveyed  the  property  to  the  defen- 
dant for  100/.  : — Held,  that  the  conveyance 
to  the  lessor  of  the  plaintiff  was  not  fraudu- 
lent and  void  as  against  the  defendant. 
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Ejectment.  At  the  trial,  before  Mar- 
tin, B.,  at  the  Spring  Assizes  at  Salis- 
bury 1851,  it  appeared  that  John  New- 
man being  seised  in  fee  of  the  property 
in  question,  by  deed,  dated  the  drd  of 
July  1833,  covenanted  to  stand  seised 
of  it  to  the  use  of  himself  for  life,  with 
remainder  to  the  use  of  Sarah  Newman 
(his  daughter-in-law)  for  life,  with  re- 
mainder to  his  grandson,  the  lessor  of  the 
plaintiff,  in  fee.  On  the  16th  of  March 
1844,  John  Newman  made  his  will,  and 
devised  the  premises  in  question  to  Sarah 
Newman  for  life,  with  remainder  to  Thomas 
Morse  in  fee.  John  Newman  died  in 
March  1844,  and  on  the  5th  of  June  1847» 
Sarah  Newman  and  Tliomas  Morse  sold 
and  conveyed  the  premises  to  the  defen- 
dant for  100/.  Sarah  Newman  died  on 
the  2nd  of  May  1849.  It  was  admitted 
that  the  deed  of  the  3rd  of  July  1833  was 
voluntary  and  void  against  subsequent 
purchasers  for  valuable  consideration  ;  but 
it  was  contended  on  behalf  of  the  plaintiff, 
that  the  defendant  taking  under  a  devisee 
of  the  settlor  was  not  such  a  purchaser  as 
was  entitled  to  avoid  the  voluntary  con- 
veyance under  27  Eliz.  c.  4.  The  jury, 
under  the  direction  of  the  learned  Judge, 
returned  a  verdict  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to 
enter  a  verdict  if  the  Court  should  be  of 
opinion  that  the  prior  conveyance  was 
invalid  against  him.  A  rule  nisi  having 
been  accordingly  obtained, 

Montagu  Smith  shewed  cause^l). — The 
lessor  of  the  plaintiff's  title  is  valid  under 
the  deed  of  the  3rd  of  July  1833,  which 
is  not  avoided,  as  a  voluntary  conveyance, 
by  the  subsequent  purchase  deed  of  the 
6th  of  April  1847  from  the  devisee  under 
the  will  of  March  1844  to  the  defendant. 
This  is  not  the  simple  case  of  a  voluntary 
deed  void  as  against  a  subsequent  pur- 
chaser under  the  27  Eliz.  c.  4.  After  the 
first  deed  of  John  Newman  the  grand- 
father, there  was  nothing  left  in  him  to 
devise.  It  might  have  been  defeated  by 
a  sale  for  value  in  his  lifetime,  but  other- 
wise it  remained  good  down  to  the  time  of 
his  death,  and  therefore  at  the  time  of  the 
will  in  March  1844,  the  testator  was  not 

(I)  May  28,  185J,  before  Lord  Campbell,  C.J., 
PattesoD,  J.,  Coleridge,  J.  and  Erie,  J. 


seised  of  any  estate.  On  the  motion  for 
this  rule,  reference  was  made  to  Sti^, 
Vendor  and  Purchaser ,  927$  11th  edit., 
where  it  is  said,  on  the  authority  of  BurreVs 
case  (2),  that  "in  the  construction  of 
the  27  Eliz.  it  hath  been  holden  that 
although  the  fraudulent  conveyance  is  not 
made  by  the  vendor  himself,  yet  it  is  void 
against  a  purchaser.  Therefore,  if  a  father 
make  a  fraudulent  lease  and  then  die,  and 
the  person  claiming  under  him  sell  the 
estate,  the  purchaser  shall  avoid  the  lease, 
whether  the  vendor  did  or  did  not  know  of 
its  existence."  But  in  BurreVs  case,  the 
Court  dealt  with  a  lease  only,  and  a  sub- 
sequent sale  of  the  inheritance.  Here  the 
first  deed  disposed  of  the  whole  inheritance, 
and  left  no  seisin  in  the  ancestor,  and  in 
the  same  book,  at  page  928,  Sir  Edward 
Sugden,  after  referring  to  an  observation 
in  8  Jarm.  Byth,  146,  further  says,  **  still 
the  rule  has  never  been  carried  to  this 
extent  that  a  father's  bond  fide  conYejance 
of  the  fee  or  any  partial  interest,  although 
voluntary,  can  be  set  aside  by  a  sale  by  tibe 
devisee  or  heir-at-law  of  the  father."  The 
object  of  the  act  was  to  prevent  previous 
secret  fraudulent  conveyances,  and  not 
bond  fide  settlements  like  the  present. 

[Lord  Campbell,  C.J, — It  is  certainly 
difficult  to  see  how  the  devisee,  under  the 
will,  took  any  estate.] 

There  is  no  case  to  be  found  in  the 
books  like  this,  except  Jones  v.  WhiUaker 
(3),  where  it  was  decided  that  a  purchaser 
for  value  from  the  grantee  under  the  last  of 
two  voluntary'conveyances  might  avoid  the 
first  voluntary  conveyance.  That  decision 
can,  however,  hardly  be  considered  as  law. 
It  is  not  supported  by  BurreVs  case,  and 
is  certainly  questionable  upon  principle. 
The  present  defendant  is  a  mere  volunteer 
claiming  under  the  original  settlor,  and  the 
settlement  is,  therefore,  equally  valid 
against  him. — He  referred  also  to  Richards 
V.  Lewis  (4). 

Crowder  and  Barstow,  in  support  of  the 
rule. — This  case  falls  within  the  meaning 
of  the  27  Eliz.  c.  4,  which  applies  in  all 
cases  to  protect  a  person  who  has  paid 
money  for  property  against  a  prior  pur- 


(2)  6  Rep.  72. 

(3)  Longf.  &  Towns.  Rep.  14  (Irish). 

(4)  20  Law  J.  Rep.  (n.s.)  C.P.  177. 


VouXXL] 


HILARY  TERM,  1852. 


141 


eViAser  who  has  paid  nothing.  The  rule  is 
not  confined  to  the  case  where  the  money 
hu  been  paid  to  the  person  originally 
dealing  with  the  estate.  It  is  said  that 
John  Newman  had  here  nothing  in  him  to 
devise,  because  the  conveyance  was  valid 
as  against  him.  But  a  subsequent  con- 
Teyance  for  value  by  him  would  clearly 
avoid  the  prior  voluntary  conveyance  ab 
mtioy  and  therefore  there  must  be  some- 
thing which  can  pass  from  the  settlor  after 
the  voluntary  conveyance. 

[Lord  Campbell,  C.J. — If  there  are 
two  voluntary  conveyances,  the  purchaser 
under  the  second  takes  nothing.] 

[Patteson,  J. — JIow  can  the  devisee 
take  anything  ?] 

He  hnnself  takes  nothing,  any  more 
than  a  second  voluntary  alienee ;  but  if  he 
sells  for  value  to  a  third  person,  that 
pcnon  acquires  a  good  title,  just  as  a  pur- 
diaser  for  value  from  the  voluntary  grantee 
squires  a  good  title. 

[Coleridge,  J. — ^The  statute  does  not 
<^P^te  until  a  deed  for  valuable  considera- 
tion has  been  executed,  and  that  divests 
■D  the  estate  of  the  voluntary  grantee.] 

It  operates  to  protect  any  purchaser  for 
^fle,  however  he  takes. 

[Patteson,  J. — ^A  voluntary  convey- 
"^ce  is  not  fraudulent  per  se,  it  only 
"^naes  so  when  the  conveyor  subse- 
qnently  conveys  for  value.  But  a  sale 
by  the  devisee  cannot  affect  the  convey- 
ance of  his  testator.] 

The  settlor,  by  devising  the  estate, 
P^es  to  his  devisee  the  power  of  sell- 
jng  for  value,  which  he  might  himself 
"*^®  exercised,  so  putting  him  in  his 
'^  place. 

,  [Erle,  J.— That  is  making  a  man  who 
*•  w  his  grave  commit  a  fraud.] 

[I^ATTESON,  J. — ^Your  argument  would 
*^  to  a  race  between  several  voluntary 
^"^nees  as  to  which  could  first  sell.] 

In  the  passage  cited  from  Sugd,  on  Veri" 
J'*  asrf  Purchasers,  the  resolution  in 
wrefi  case  is  considered  to  be  law,  and 
J  -^oiiei  V.  Whittaker  Brady,  C.B.  and 
Pc&ne&iher,  J.  certainly  adopt  the  view 
now  contended  for  by  the  defendant.  In 
'«ei  y,  Purefa^f  there  cited,  there  was 
n**  decision  upon  the  question  of  voluntary 

Cur,  adv,  vult. 


Judgment  was  now  delivered  by — 

Lord  Campbell,  C.J. — [After  stating 
the  facts  as  before  set  out,  his  Lordship 
proceeded] — The  deed  of  John  Newman  is 
admitted  to  be  voluntary,  and  the  question 
is,  whether  the  defendant  is  such  a  pur- 
chaser withki  the  27  £liz.  c.  4.  as  to  be 
entitled  to  treat  that  deed  as  fraudulent 
and  void.  The  principle  on  which  volun- 
tary conveyances  have  been  held  uniformly 
to  be  fraudulent  and  void  as  against  sub- 
sequent purchasers  appears  to  be,  that  by 
selling  the  property  for  a  valuable  con- 
sideration, the  seller  so  entirely  repudiates 
the  former  voluntary  conveyance,  and 
shews  his  intention  to  sell,  as  that  it  shall 
be  taken  conclusively  against  him,  and  the 
person  to  whom  he  conveyed,  that  such 
intention  existed  when  he  made  the  con- 
veyance, and  that  it  was  made  in  order  to 
defeat  the  purchaser.  Such  deeds  have 
been  held  fraudulent  and  void  as  against 
such  purchasers  even  where  they  have  had 
notice  of  them— Z)oc  d.  Otley  v.  Manning 
(5).  Where  the  same  person  executes  the 
voluntary  conveyance,  and  afterwards  sells 
and  conveys  the  property,  the  application 
of  the  principle  is  obvious  and  easy  ;  but 
where  the  seller  is  a  different  person  from 
him  who  executed  the  voluntary  convey- 
ance, it  is  quite  otherwise,  for  the  acts  of 
one  man  cannot  shew  the  mind  and  inten- 
tion of  another.  The  question  whether 
the  statute  of  Elizabeth  applies  to  a  pur- 
chaser from  the  heir  or  devisee  of  one  who 
has  made  a  voluntary  conveyance,  is  dis- 
cussed in  the  last  edition  of  Sugden  on 
Vendors  and  Purchasers,  p.  972,  et  seq., 
and  the  authorities  are  there  collected. 
The  learned  author  concludes  by  observing, 
"  still  the  rule  has  never  been  carried  to 
this  extent  that  a  father's  bond  fide  con- 
veyance of  the  fee  or  of  any  partial  interest 
although  voluntary,  can  be  set  aside  by  a 
sale  by  the  devisee  or  heir-at-law  of  the 
father.  The  rule,  properly  confined  to 
transactions  really  fraudulent  or  frau- 
dulently kept  on  foot,  seems  to  be  open 
to  no  solid  objection,  and  it  is  not 
likely  to  be  carried  fiirther."  BurreVs 
case  is  supposed  to  have  decided  this  point 
in  favour  of  the  purchaser  from  a  person 

(6)  9  East,  59. 
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Xbb  decision  does  not  touch  the  resolution 
in  BurrePs  ease.    In  the  action  of  detinue, 
a  new  trial  was  directed  on  the  ground  of 
surprise  as   to  the  question  of  sufficient 
search  having  heen  made  for  the  deed  of 
1829.    In  that  case  it  was  urged  by  the 
counsel  for  the  defendant,  that  as  the  deed 
of  1829  was  not  proved,  the  defendant  was 
entitled,  for  that  the  deed  of  1837  was 
Toluntary  only,  and  was  done  away  with 
by  the  subsequent  mortgage  in  1840,  and 
for  this  BurreVs  case  was  relied  on.     The 
CoTUt  considered  that  by  the  deed  of  1837 
the  husband  had  divested  all  the  wife's 
interest,  and  the  case  did  not,  therefore, 
turn  on  BurreVs  case;  but  in  the  course  of 
the  argument,  WiUiams,  J.  said,  "  Suppose 
a  devise  by  the  person  making  the  volun- 
tary conveyance,  could  his  devisee  or  heir 
revoke  it  by  a  sale  ?     Where  there  is  no 
actual  firaud,  most  not  the  revoking  con- 
veyance be  made  by  the  same  person  who 
made  the   voluntary   conveyance?     The 
Lord  Chief  Justice  Jervis  also  in  giving 
judgment  said,  *'  BurrelVs  case  is  misun- 
dentood.    It  does  not  appear   that  the 
Courts  at  that  time  held  mere  voluntariness 
a  badge  of  fraud ;  they  do  not  say  that 
every  voluntary  deed  is  fraudulent.    Lord 
Coke  says,  *  I  acquainted  Popham,  C.J. 
with  this  resolution,  and  he  allowed  well 
of  it,  and  said,  it  was  well  done  to  construe 
the  said  act  in  suppression  of  fraud,  and 
(as  he  told  me)  it  was  adjudged  before 
him  and  his  companions.  Justices  of  the 
king's  Bench,  that  where  a  man  in  a  secret 
iMnncr  made  an  estate  to  the  use  of  his 
™  for  her  jointure  by  fraud  and  covin  to 
defeat  a  purchaser  to  whom  he  intended  to 
^  the  land,  that  in  such  case,  if  the  fraud 
he  proved  in   evidence    or  confessed  in 
ideading,  the  purchaser  should  avoid  such 
estate.'    It  is  clear  from  this  that  cases  of 
actual  fraud  were  alone  in  their  considera- 
ble.   It  is  plain  that  the  deed  was  proved 
to  be  fraudulent  in  fact  there,  and  not  that 
the  subsequent  execution  of  a  deed  for  a 
▼ilnable  consideTation    was    deemed    to 
J««np  a  prior  voluntary  deed  with  fraud. 
There  ^as  fraud  m  fact   there,  and  not 
acwly  fraud  in  kw."    Williams,  J.  also 
in  givmg  judgment,  said,    "  As   to   the 
»M^W.  BwrreVs    case,   if    good    law, 
»ewi  that  where  there  is  actual  fraud  in 
»  wmveyance,  a  subsequent  purchase  from 


one  not  guilty  of  the  fraud  is  protected, 
but  that  case  has  no  application  when 
the  fraud  is  only  constructive.  I  agree 
with  the  opinion  of  Wigram,  V.C.  The 
consequence  of  holding  otherwise  would 
be,  that  if  a  father  wishing  to  disinherit  an 
undeserving  heir-at-law,  made  in  his  life- 
time a  conveyance  by  way  of  gift  to  his 
younger  children,  the  heir  upon  his  death 
might  nevertheless  nullify  this  deed  by  a 
sale,  and  pocket  the  purchase-money." 
The  opinion  alluded  to  of  Vice  Chancellor 
Wigram  is  to  be  found  in  Parker  v.  Carter 
(7),  but  it  does  not  appear  by  the  report 
on  what  ground  the  learned  Vice  Chan- 
cellor proceeded.  There,  a  sale  had  been 
made  by  a  surviving  wife  of  her  own  lands 
after  a  voluntary  deed  and  fine  by  husband 
and  wife,  and  it  was  contended  that  the 
statute  of  Elizabeth  applied,  and  BurreVs 
case  was  relied  on.  Two  answers  were 
made : — first,  that  the  deed  and  fine  were 
not  voluntary,  for  that  the  joining  by 
husband  and  wife  was  a  good  consideration 
for  the  act  of  each ;  secondly,  that  the 
sale  was  not  by  the  same  party.  The 
Vice  Chancellor  merely  said  that  the 
objection  was  answered,  but  did  not  say 
on  which  ground. 

No  other  case  is  reported,  so  far  as  we 
have  been  able  to  find,  on  which  this  point 
has  been  determined  one  way  or  the  other, 
except  that  of  Jones  v.  Whittaker,  There 
William  Smith,  by  a  voluntary  deed  in 
1820,  conveyed  after  his  death  to  Barton 
Smith  in  fee.  Then,  by  another  voluntary 
deed  in  1828,  he  conveyed,  after  his  death, 
to  Richard  Smith  in  fee.  Then,  by  a  third 
deed  in  1830,  he  conveyed  to  the  defen- 
dant professedly  for  500^.  expressed  to 
be  paid  in  money  and  300/.  in  bonds. 
Richard  Smith  became  bankrupt  in  1837, 
and  in  1839  his  assignees  sold  to  the 
plaintiff  for  valuable  consideration.  Wil- 
liam Smith  died  in  1840,  and  the  defen- 
dant having  got  into  possession,  the  plain- 
tiff brought  his  ejectment.  The  jury  found 
that  no  money  was  paid  or  bonds  given 
by  the  defendant,  and  the  deed  to  him  in 
1830  was  really  fraudulent  and  made 
colourably  to  defeat  the  deed  to  Richard 
Smith  in  1828.  But"  the  defendant  con- 
tended that,  though  he  had  no  title  himself, 

(7)  4  Hare,  400. 
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the  lessor  of  the  plaintiff  had  none,  for  he 
claimed  under  a  voluntary  conveyance  to 
Richard  Smith  in  1828,  which  could  not 
defeat  the  voluntary  conveyance  to  Barton 
Smith  in  1820.  The  case  was  tried,  hefore 
Richards,  B.,  and  the  plaintiff  had  a  ver- 
dict, and  on  motion  to  set  it  aside  and 
enter  a  verdict  for  the  defendant,  the  Court 
held  that  the  plaintiff  was  entitled  to 
recover,  saying  ^at  it  was  held  in  BurreU's 
case  and  ever  since,  that  a  purchaser  for 
value  should  avoid  a  prior  voluntary  con- 
veyance, although  made  hy  a  di^erent 
person  from  the  seller  to  him.  The  Chief 
Baron  Brady  is  reported  to  have  stated, 
that  the  defendant  was  grantee  of  a  prior 
deed  executed  for  a  voluntary  considera- 
tion, which  is  a  mistake  of  fact,  though  it 
is  not  material  to  the  legal  point.  Baron 
Richards  puts  it  thus — "The  defendant 
relies  on  an  instrument  founded  on  fraud 
not  only  as  under  the  statute,  but  as  being 
actually  fraudulent.  I  certainly  was  of 
opinion  that  this  instrument  was  obtained 
in  the  year  1830  from  a  weak  old  man, 
and  by  gross  contrivances,  for  a  very 
unworthy  purpose,  and  so  far  as  the  ap- 
plication to  set  aside  this  verdict  goes,  I 
think  it  ought  to  be  refused."  This  obser- 
vation shews  only  the  weakness  of  the 
defendant's  own  title  ;  but  it  does  not 
touch  the  question  as  to  the  infirmity  of 
the  plaintiff's  title,  on  which  the  defendant 
had  a  right  to  insist.  If  there  had  been 
no  prior  deed  of  1820  to  Barton  Smith, 
and  the  deed  to  Richard  Smith,  though 
voluntary,  had  been  the  first  in  order  of 
time,  no  doubt  it  would  have  prevailed 
against  the  defendan  t'sdeed  of  1 830,  because 
that  deed  was  fraudulent  in  fact,  and  it 
would  also  have  prevailed  against  any  even 
bond  fide  sale  and  conveyance  made  after 
1839  when  Richard  Smith's  assignees  sold 
for  value,  because  it  has  been  constantly 
held  that  if  the  person  to  whom  a  volun- 
tary conveyance  is  made,  sells  and  conveys 
for  value,  that  which  was  in  its  creation  a 
voluntary  conveyance  and  voidable  by  a 
purchaser,  becomes  good  and  unavoidable 
by  matter  ex  postfacto^  and  will  be  con- 
sidered as  made  upon  valuable  considera- 
tion— Prodgiers  v.  Langham  (8)  and  other 
cases   cited  in   Sugd,    Vendor  and  Pur^ 

(8)  1  Sid.  133. 


chaser^  p.  937*  This,  however,  it  b 
the  operation  of  the  statute  of  Elin 
but  rather  by  excluding  that  operatic 
The  case  of  Jones  ▼.  WhiUaker  is  d 
less  an  authority  for  the  defendant  i 
case,  but  with  the  most  sincere  respc 
the  learned  Judges  by  whom  it  was  de 
we  cannot  consider  it  as  good  lav 
would  go  the  length  of  holding  t 
there  be  ten  voluntary  conveyances  1 
same  man  to  ten  different  indivi 
whichever  of  them  could  first  contr 
sell  the  property  should  prevail  a, 
the  others.  When  a  man  who  haa  n 
voluntary  conveyance  afterwards  sell 
bond  fide  purchaser,  it  may  well  1m 
sidered  that  as  the  statute  avoids  the  i 
tary  conveyance,  the  seller  always  hi 
estate  in  him,  and  has  at  the  time  < 
sale  that  which  he  can  convey  to  tlu 
chaser.  But  it  does  not  follow  th 
has  any  estate  in  him  which  he  can  o 
to  any  one  bui  a  purchaser  for  value. 
clearly  has  not  any  such  estate.  Thei 
in  the  case  of  Jones  v.  JVhiUaker^  W: 
Smith  had  not  any  estate  in  182S 
he  could  convey  to  Richard  Smith  (Ri 
not  being  a  purchaser  for  value),  for  I 
already  conveyed  away  the  estate  to  I 
Smith.  So  in  the  present  case,  John 
man,  when  he  made  his  wiU  in  1844 
no  estate  which  he  could  devise  to  Tl 
Morse,  for  he  had  already  conveyed 
the  lessor  of  the  plaintiff,  and  if  Tl 
Morse  took  nothing  under  the  will,  h 
it  possible  that  by  selling  to  the  defe 
he  could  convey  anything  to  him? 
presume,  it  is  not  supposed  that  a  s 
grantee  without  consideration  or  a  d< 
(the  testator  having  before  his  will 
veyed  away  his  interest  without  consi 
tion,)  has  a  power  of  appointment  in  f 
of  a  purchaser  for  value,  although  no 
interest  in  the  property  has  ever  vesi 
him.  When  we  consider  the  consequ 
which  would  follow  from  the  doctrine 
tended  for  as  regards  a  purchaser  iro 
heir,  we  may  well  pause  before  we  i 
to  it.  We  may  put  such  a  case  as  th 
lowing :  A,  tenant  for  life  of  large  e 
under  his  marriage  settlement,  wit! 
mainder  to  his  first  son  in  taU,  has 
unsettled  estates  in  fee.  He  has  si 
sons  and  daughters.  He  makes  a  v 
tary  conveyance  of  his  unsettled  esta 
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bimself  for  life,  remainder  to  his  younger 
cbUdien.     A.  dies,  his  eldest  son  succeeds 
to  the  large  settled  estates  under  the  mar- 
riage settlement  of  his  father.     It  is  plain 
that  he  takes  nothing  in  the  others  either 
ts  beir  or  otherwise.    But  he  makes  a  sale 
of  those  others  to  a  bond  fide  purchaser. 
According  to  the  doctrine  contended  for, 
the  purchaser  shall  avoid  the  father's  vo- 
luntary deed,  and  take  away   from   the 
younger  children  the  estates  in  which  their 
fitther  had  the  fee  and  had  conveyed  it  to 
them.    The  eldest  son  shall  put  the  pur- 
dubse-money  into  his  pocket  and  his  brothers 
and  listers  shall  be  beggars.     This  is  a 
monstrous  consequence,  and  yet  there  is  no 
escaping  irom  it,  if  the  doctrine  contended 
for  he  law.    There  is  indeed  this  difference 
hetween  the  case  of  a  purchaser  from  an 
hdr,  and  that  of  a  purchaser  from  a  devisee : 
that,  in  the  former   case,   the  ancestor 
Itts  done  no  act  whereby  he  has  shewn 
>ny  intention   to    repudiate    his    volun- 
toy  oonTeyance,   whereas   in   the   latter 
^e  testator  has    done   such  an   act    by 
the  devise  in  his  will.     But  that  act  of 
^f^^iiing  does  not  shew  any  intention  in 
his  mind  to  sell  the  property,  nor  that  his 
^^▼iace  shall  sell  it.    It  does  not  shew  that 
^^  at  any  time  contemplated  a  sale,  and 
Aereforeit  cannot,  by  reference  to  the  time 
of  the  voluntary  conveyance  being  made, 
'*>€  the  inference  that  he  intended  to  de- 
nand  purchasers.  In  truth,  neither  heir  nor 
^^^iseein  such  a  case  has  any  estate  in  him, 
ttd  therefore  cannot  possibly  pass  any  to 
^purchaser.     The  case  of  fVarburton  v. 
*^dand(9)  in  the  House  of  Lords,  was 
^Och  relied  on  in  the  decision  of  Jones  v. 
"*toaiker.   That  case,  however,  turned  on 
^  Hegistry  Acts,  and  on  the  construction 
to  he  put  on  the  express  enactments  con- 
***^ed  in  them.     It  was  held  that  want  of 
f^gistry  made  all  deeds  affected  by  it  void 
**  agaonit  purchasers,  not  only  from  the 
P^'^ns  making  those  deeds,  but  from  those 
^^were  entiUed  to  the  estates,  supposing 
"*^  deeds  not  to  have  been  made.  Upon 
J^^  the  opinion  of  the  Judges,  delivered 
2j^n»dal,  C.J.,  in  that  case,  it  will  be 
"■''Old  to  turn  entirely  upon  the  particular 
^of  ptthament  under  discussion,  and  not 

(9)  2  Dow  &  CI.  440. 
>>v8iaiM,  XXL--<2.a 


to  be  any  authority  for  the  doctrine  now 
contended  for  under  the  statute  of  Eliza- 
beth. 

Upon  the  whole,  we  are  all  clearly  of 
opinion,  that  a  purchaser  from  the  devisee 
of  one  who  has  made  a  voluntary  convey- 
ance in  his  lifetime  is  not  within  the  statute, 
and  that  this  rule  to  enter  a  verdict  for  the 
defendant  must  be  discharged. 

We  have  deferred  giving  judgment  in 
this  case  for  several  terms  from  our  respect 
for  the  decision  of  the  Irish  Court  of  Ex- 
chequer in  Jones  v.  Whittdkerj  and  from  a 
desire,  after  an  attentive  examination  of  all 
the  authorities  upon  the  subject,  to  state 
fully  the  grounds  on  which  we  feel  ourselves 
bound  to  differ  from  that  decision.  Having 
heard  of  a  misconception  which  arose  on  a 
former  occasion,  when  I  objected  to  the 
citation  of  a  decision  of  an  Irish  Court  on 
a  mere  point  of  practice,  I  beg  now  to  state 
that  in  my  opinion  the  defendant's  counsel 
were  fully  justified  in  citing  this  decision 
of  an  Irish  Court  on  the  construction  of  an 
act  of  parliament  which  is  common  to  both 
parts  of  the  United  Kingdom.  Our  pro- 
cedure and  theirs  are  regulated  by  different 
statutes,  different  rules  and  different  usages, 
and  on  mere  questions  of  procedure  no 
assistance  can  be  derived  in  one  island  from 
the  decisions  of  the  Courts  in  the  other. 
But,  in  considering  questions  arising  on 
statutes,  or  on  the  great  principles  of  juris- 
prudence which  we  have  to  interpret  in 
common,  I  will  take  upon  myself  to  say, 
that  we  shall  always  be  pleased  to  have 
assistance  from  the  decisions  of  our  learned 
Brethren  in  Ireland,  and  that  we  shall  treat 
with  the  same  deference  a  judgment  pro- 
nounced in  any  of  the  Four  Courts  in  Dublin 
as  if  it  had  been  pronounced  in  Westmin- 
ster Hall. 

Rule  discharged. 


1852. 
Jan.  30. 


} 


DOE    d,    EVERS    AND    WIFE    V. 
WABD  AND  OTHERS. 


WiU^  Construction  of — Partial  Revocation 
by  Codicil, 

A  testator^  by  his  will,  devised  certain 
houses  to  his  son  John  for  life,  and  after  his 
death  unto  his  children  then  bom,  or  there^ 
U 
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after  to  be  bom,  upon  their  attaining  a  cer- 
tain age  as  tenants  in  common,  and  in  case 
of  the  death  of  any  of  them  under  the  spe- 
cified  age,  the  share  and  shares  of  the  child 
or  children  so  dying  to  go  to  the  survivors 
and  survivor,  and  in  case  of  the  death  of  all 
of  such  children  under  ^at  age,  then  to 
trustees  to  permit  the  testator's  three  daughters 
S.  W,  A.  D:  and  E.  M.  D,  to  receive  the 
rents  during  their  lives  in  equal  shares,  and 
after  their  decease  to  their  children  in  fee. 
The  testator  made  a  codicil  in  these  words  : 
— "  /  likewise  revoke  that  part  of  my  last  wiU 
and  testament  whereby  I  give,  4*^*  C^^^ 
houses  in  question)  unto  my  son  John  DoUey 
and  to  his  heirs,  and  my  will  is  that  my 
daughters  A,  D,  and  E,  M.  D.  should  enjoy 
them,  and  I  hereby  give  and  bequeath  the 
said  freehold  ground  and  houses  to  my  said 
daughters  A.  2).  and  E.  M,  D.  equally  and 
joinily  between  them  and  to  the  survivor  of 
them,  and  after  their  decease  to  their  child  or 
children  equally,  and  if  they  should  both  die 
leaving  no  child  or  children,  then  the  said 
freeholds  to  go  as  ordered  by  my  said  will*** 

The  daughters.  A,  D.  and  E.  M.  D, 
died,  leaving  no  child,  John,  the  son, 
died  in  1850,  leaving  a  daughter,  his  only 
surviving  child  (one  of  the  lessors  of  the 
plaintiff),  who  was  bom  in  the  testator's 
lifetime  and  attained  the  required  age, 
John  had  another  daughter  bom  in  the 
testator's^  lifetime,  and  who  married  and 
had  a  son,  but  she  and  her  son  both  died  in 
the  lifetime  of  John.  The  testator's  third 
daughter,  S.  W,  died  leaving  children,  who 
were  the  defendants. 

Held,  that  the  codicil  operated  as  a  revoca^ 
turn,  only  so  far  as  to  effectuate  the  intention 
of  the  testator  to  prefer  A,  D,  and  E,  M,  D, 
and  their  children,  to  John  and  his  children, 
and  therefore  that  the  lessors  of  the  plaintiff 
were  entitled  to  a  moiety  of  the  houses  in 
question. 

This  was  an  action  of  ejectment  brought 
to  recover  two  undivided  third  parts  or 
shares  of  and  in  nine  freehold  houses, 
numbered  1,  2,  3,  4,  5,  6,  7,  8,  and  9, 
situate  in  Angel  Court,  Ghiib  Street,  in 
the  parish  of  St.  Giles  Without  Cripple- 
gate,  in  the  city  of  London,  and  in  one 
other  freehold  house,  numbered  188,  High 
Hoi  bom,  in  the  county  of  Middlesex.     It 


was  also  brought  to  recover  one 
freehold  house  in  Grub  Street  afoi 
the  comer  of  Philip's  Court  and  the 
of  Philip's  Court  in  the  said  paikh 
Giles  Without  Cripplegate,  in  the  c 
London,  with  the  appurtenances,  bei 
freehold  houses  mentioned  (among  o 
in  the  devise  to  John  Dolley  and  i 
codicil  hereinafter  set  forth. 

The  tenants  in  possession  of  thi 
premises  were,  in  the  vacation  after  1 
term  1851,  duly  served  with  a  deda 
in  ejectment  and  notice  to  appear  tl 
and  on  the  10th  of  May  in  the  sam 
the  above-named  defendants  becan 
fendants  in  this  action,  and  entered 
the  usual  consent  rule  of  court  ii 
behalf  as  landlords  of  the  tenants  ii 
session  of  the  said  premises;  with ; 
viso,  however,  in  such  rule  to  c 
ouster  only  in  case  the  court  should 
opinion  that  the  defendants  were  not  t 
in  common  with  the  lessors  of  the  pli 
or  one  of  them,  of  the  said  premise 
pleaded  not  guilty.  -Upon  whid 
issue  was  joined,  and  by  consent,  a 
the  -order  of  Coleridge,  J.,  the  foil 
case  was  stated  for  the  opinion  of  the  * 

CASE. 

Thomas  Dolley  being  seised  in 
certain  freehold  premises  and  pos 
of  certain  leasehold  premises  and  t 
other  personal  estate,  duly  made  an< 
lished  his  will  and  codicil  respec 
bearing  date  the  12th  of  June  181 
the  20th  of  March  1820.  The  cs 
out  the  whole  of  the  will  and  codic 
the  parts  material  to  this  case  were 
lows : — After  a  gift  to  the  testator 
John  Dolley  during  his  natural  life  < 
tain  freehold  houses  in  Reynolds 
the  will  proceeded*--'*  Likewise  nin 
hold  houses,  1,  2,  8,  4,  5,  6,  7«  8, 
in  Angel  Court,  Grab  Street,  afo 
one  freehold  house,  numbered  188  ni 
Holbom,  in  the  county  of  Midic 
seven  leasehold  houses  in  Grub  i 
and  two  in  Bell  Court,  Grub  1 
and  one  other  leasehold  house  in 
Street,  and  also  nine  leasehold  1 
in  Hanover  Court,  Grab  Street 
also  my  fifteen  leasehold  houses  i 
Court,     Grab    Street,    or   in  the 
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of  Cripplegate,  London,  with  all  rights 
and  appurtenances  to  the  said  several 
houses  belonging,  to  commence  from  the 
quarter-day  next  after  my  decease,  he  pay- 
ing the  ground-rent  of  the  leasehold  part, 
all  taxes,  and  also  insuring  the  whole 
thereof,  and  all  other  houses  g^ven  to  him, 
from  fire,  and  keeping  the  said  freehold 
and  leasehold  houses  in  good  and  tenantahle 
repair,  likewise  all  the  land-tax  of  the  said 
fifteen  leasehold  houses,  the  same  having 
been  redeemed  by  me,  and  also  all  the 
land-tax  which  I  have  redeemed,  payable 
for  other  leasehold  property  held  by  me 
after  the  expiration  of  the  terms  the  same 
arc  or  may  be  respectively  held.  And 
from  and  after  the  decease  of  my  son  I 
gire  all  the  before-mentioned  freehold  and 
leasehold  houses,  land-tax  and  premises 
aforesaid  unto  his  children  now  bom  or 
hereafter  to  be  bom,  if  a  son  or  sons,  as 
•hall  live  to  the  age  of  twenty-three  years, 
and  if  a  daughter  or  daughters,  that  shall 
lire  to  the  age  of  twenty-one  years,  thdr. 
K^pectire  heirs,  executors,  administrators 
*nd  assigns,  according  to  the  nature  or 
te»«re  thereof  as  tenants  in  common,  and 
ra  case  of  the  death  of  any  child  or  chil- 
^oi»  if  a  son  or  sons,  under  the  age  of 
twenty-three  years,  and '  if  a  daughter  or 
<Ja«ghters,  under  the  age  of  twenty-one 
ywrs,  the  share  and  shades  of  all  such 
Aild  or  children  so  dying  shall  go  to  the 
"D^vors  and  survivor  of  them,  sons  and 
^^ters  attaining  the  said  age  of  twenty- 
^^  or  twenty-one  years,  their  heirs, 
^ecntors,  administrators  and  assigns,  in 
^^  shares.  And  in  case  my  said  son 
"*»  only  one  child,  if  a  son  that  shall  live 
^  the  age  of  twenty- three  years,  or  if 
a  daoghter  that  shall  live  to  the  age  of 
twenty-one  years,  I  give  all  the  above- 
"^tioned  premises,  shares  and  land-tax 
^to  such  only  child  attaining  such  age, 
"•  or  her  heirs,  executors,  administrators 
J*^  assigns ;  and  further,  in  case  all  the 
*^4fen  of  my  said  son,  if  a  son  or  sons, 
**U  die  under  the  age  of  twenty- three 
J*"»  or  if  a  daughter  or  daughters  shall 
J*  raider  the  age  of  twenty-one  years, 
^  I  give  all  the  before-mentioned  free- 
■*^«  and  leasehold  premises,  shares  and 
^t»t  unto  the  said  Thomas  Challis  and 
2™^ftfOgdcn,  their  heirs,  executors  and 
•*™4tiitors,  during  the  respective  lives 


of  my  daughters  Sarah  Ward,  Ann  Dolley 
and  Elizabeth  Maria  Dolley,  upon  trust 
to  pay  or  permit  my  said  daughters  to 
receive  and  take  the  rents,  profits  or  other 
the  annual  income  thereof  for  and  during 
their    respective    natural    lives  in   eqnsl 
shares  to  and  for  their  and  each  of  their 
respective  sole  and  separate  uses  only,  and 
independent  of  any  husband  or  husbands, 
if  my  estate  in  the  leasehold  part  so  long 
continues.     And  upon  the  decease  of  the 
said  three  daughters,  I  give  the  share  of 
each  of  them  so  dying  unto  her  children, 
if  a  son  or  sons  living  to  the  age  of  twenty- 
three  years,  if  a  daughter  or  daughters  living 
to  the  age  of  twenty-one  years,  his,  her 
and  their  heirs,  executors,  administrators 
and  assigns,  if  more  than  one,  in  equal 
shares;   and  if  only   one  child,  to  such 
only  child  if  a  son  at  twenty-three,  and 
if  a  daughter  at  twenty-one,  his,  her,  or 
their    executors,   administrators    and   as- 
signs.    And  further,  in  case  of  the  death 
of  any  one  or  more  of  my  said  daughters 
without  having  a  son  who  shall  live  to  the 
age  of  twenty-three  years,  or  a  daughter 
who  shall  live  to  attain  the  age  of  twenty- 
one  years,  I  give  such  part  and  parts  such 
children  or  child  would  have  had  and  been 
entitled  to  as  aforesaid,  unto  the  child  or 
children  of  my  said  daughters  having  issue 
living,  if  a  son  or  sons  to  the  age  of  twenty- 
three  years,  or  a  daughter  or  daughters  to 
attain  the  age  of  twenty-one  years ;  if  two 
daughters  have  such  children  or  child,  to 
them,  her,  or  him  as  taking  in  equal  shares 
from  his,  her,  or  their  mother,  his,  her,  or 
their  heirs,  executors,  administrators  and 
assigns.  And  if  only  one  of  my  said  daugh-^ 
ters  leaves  issue  that  lives  to  attain  the 
ages  aforesaid,  then   I  give  the  whole  of 
such  freehold  and  leasehold  premises  and 
land-tax  unto  such  issue  if  more  than  one, 
in  equal  shares  as  tenants  in  common,  their 
heirs,  executors,  administrators  and  assigns ; 
and  if  only  one  to  such  one,  his  or  her 
heirs,  executors,  administrators  and  assigns. 
And  it  is  my  will  that  the  rents,  profits  and 
income  of  the  said  premises  shall  (subject 
as  aforesaid),  after  all  necessary  outgoings 
for  repairs  and  insurance,  be  received  by 
such  person  or  persons  as  my  said  son  by 
deed  or  will  appoints,  and  be  paid  and  ap- 
plied for  or  towards  the  maintenance  of  the 
children  or  child  of  my  said  son  or  of  my 
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said  three  daughters  during  their  respective 
minorities,  &c.  until  they  become  entitled 
as  aforesaid,  but  if  no  direction,  as  mj 
executor  and  trustees  may  think  proper 
for  that  or  other  purposes." 

The  codicil  was  as  follows : — "  This  first 
revocation  and  codicil  to  my  last  will  and 
testament  made  this  day,  and  dated  under- 
neath, is  as  follows :  I  revoke  that  part  of 
my  will  whereby  I  give  to  my  daughter 
Margaret  Creswell  White  the  dividends  of 
5,000/.  3^/.  per  cent,  annuities,  and  instead 
thereof  I  give  her,  the  said  Margaret  Cres- 
well White,  the  interest  or  dividends  arising 
from  7,000^  3/.  per  cent,  annuities,  to  be 
paid  to  her  only  every  half-year  during  her 
natural  life  by  my  trustees  named  in  my 
said  will,  and  at  her  decease  the  principal 
to  be  divided  as  directed  by  my  last  will. 
I  likewise  hereby  revoke  that  part  of  my 
last  will  and  testament,  whereby  I  give  one 
freehold  house,  No.  188,  High  Holbom, 
and  likewise  nine  freehold  houses  in  Angel 
Court,  Grub  Street,  in  the  city  of  London, 
unto  my  son  John  Dolley,  and  to  his  heirs ; 
and  my  will  is,  that  my  daughters  Ann 
Dolley  and  Elizabeth  Maria  Dolley  should 
enjoy  them.  I  hereby  give  and  bequeath 
the  said  freehold  ground  and  houses,  to- 
gether with  one  freehold  house  in  Grub 
Street  aforesaid,  the  comer  of  Philip  Court, 
and  the  whole  of  Philip  Court  lately  agreed 
for  to  be  purchased  of  Mrs.  Capriani  and 
her  trustees,  to  my  said  daughters  Ann 
Dolley  and  Elizabeth  Maria  Dolley  equally 
and  jointly  between  them,  and  to  the  sur- 
vivor of  them,  and  after  their  decease  to 
their  child  or  children  equally,  and  if  they 
should  both  die  leaving  no  child  or  chil- 
dren, then  the  said  freeholds  to  go  as  ordered 
by  my  said  will." 

The  said  Thomas  Dolley  died  seised  and 
possessed  of  the  premises  and  personal 
estate  in  the  will  and  codicil  respectively 
mentioned,  on  the  26th  of  March  1821, 
without  altering  or  revoking  the  said  will 
and  codicil,  or  either  of  them,  (except  so 
far  as  the  will  was  altered  or  revoked  by 
the  said  codicil). 

The  freehold  houses  mentioned  in  the 
codicil  to  have  been  agreed  to  be  purchased 
from  Mrs.  Capriani  and  her  trustees,  were 
in  the  lifetime  of  the  said  Thomas  Dolley 
conveyed  to  him  in  fee,  and  he  died  seised 
thereof.  At  the  date  of  the  will  and  codicil, 


and  at  the  time  of  the  death  of  the  said 
Thomas  Dolley,  he  had  one  son,  the  said 
John  Dolley,  and  four  daughters,  viz.  the 
said  Ann  Dolley,  Elizabeth  Maria  Dolley, 
Sarah  Ward,  and  Margaret  CresweU  White. 
The  said  Margaret  Creswell  White  died  in 
1 834.  The  said  Ann  Dolley  having  married 
one  Isaac  Ackerman,  died  on  the  Slat  of 
March  1847,  never  having  had  a  child. 
The  said  E.  M.  Dolley  having  mairied 
one  Joseph  Doxsey,  died  on  the  13th  of 
August  1838,  never  having  had  a  child. 
The  said  S.  Ward  died  on  the  27th  of 
February  1830  leaving  her  surviving  three 
sons  and  four  daughters,  viz.  William  Ward 
bom  in  1804,  Thomas  Ward  bom  in  1810, 
James  Ward  bom  in  1814,  Sarah  Ann  Ward 
bom  in  1806,  Mary  Ward  bom  in  1808, 
Ellen  Jane  Ward  bom  in  1812,  and  Eliza^ 
beth  Ward  bom  in  January  1821. 

Thomas  Ward,  by  his  will,  dated  on  or 
about  the  12th  of  September  1846,  devised 
all  his  real  property  whatsoever  and  where- 
soever unto  and  among  his  sisters  Mary, 
Ellen  Jane,  and  Elizabeth  Ward,  as  tenants 
in  common  in  fee,  and  died  in  August  1846. 

Mary  Ward  married  George  Verry,  Ellen 
Jane  Ward  married  James  Nixon,  and  Eli- 
zabeth Ward  married  Robert  Letchford, 
which  said  G.  Verry,  J.  Nixon,  and  R. 
Letchford,  together  with  the  said  W.Ward, 
are  the  defendai)ts  in  this  action. 

The  said  J.  Dolley,  the  only  son  and 
heir-at-law  of  the  testator  Thomas  Dolley, 
on  the  25th  of  June  1806  intermarried  with 
Mary  Ann  Carr,  by  whom  he  had  issue 
Mary  Ann  Dolley  (who  was  bom  before 
the  date  of  the  testator's  will,  viz.  on  the 
31st  of  January  1809),  Elizabeth  Sarah 
Dolley,  who  was  bom  on  the  26th  of  De- 
cember 1820,  after  the  date  of  the  codicil 
but  before  the  death  of  the  «aid  Thomas 
Dolley ;  and  Clarissa  Dolley,  who  was  bom 
on  the  5th  of  June  1826,  after  the  death  of 
the  testator.  The  said  John  Dolley  never 
had  any  other  children.  The  said  Mary 
Ann  Dolley  (the  eldest  daughter  of  the 
said  John  Dolley  and  one  of  the  lessors 
of  the  plaintiff),  on  the  21st  of  December 
1834,  intermarried  with  Thomas  Henry 
Evers,  one  of  the  lessors  of  the  plaintiff. 
The  said  Elizabeth  Sarah  Dolley  (the 
second  daughter  of  the  said  J.  Dolley) 
having  on  the  5th  of  April  1848  married 
George  Huddleston,  died  on  the  26th  of 
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April  1849,  leaving  her  surviving  her  hns- 
iNuid  the  said  G.  Huddleston,  and  a  son 
Geoxge  Carr  Huddleston  who  was  bom  on 
the  21tt  of  April  1849,  and  died  about 
three  months  ^terwards,  that  is  to  say,  on 
or  about  the  16th  of  July  1849.  The  said 
Clarissa  Dolley  (the  youngest  daughter  of 
the  said  J.  Dolley)  died  an  infant  of  the 
age  of  two  years.  The  said  J.  Dolley  died 
on  the  10th  of  October  1850. 

The  questions  for  the  opinion  of  the 
Court  were: — First,   whether    upon    the 
death  of  Elizabeth  M.  Dolley  and  A.  Dol- 
ley leaving  no  child  or  children,  any  of  the 
freeholds  in  the  introductory  part  of  this 
case  mentioned,  and  alleged  to  be  devised 
to   them  by  the  codicil,  passed  after  the 
death  of  the  said  J.  Dolley  to  his  children ; 
secondly,  whether  the  lessors  of  the  said 
plaintifBs  were  entitled  to  recover  the  whole 
or  put  of  the  property  mentioned  in  the 
codicil  as  purchased  of  Mrs.  Capriani  and 
her  trustees. 

If  the  Court  should  be  of  opinion  that- 
>ny  of  the  said  freeholds  so  devised  by  the 
co^  as  last  aforesaid  did  so  pass,  then 
ti»e  verdict  was  to  be  entered  for  the  plain- 
tiff for  two  undivided  third  parts  or  shares 
thereof,  or  of  such  other  proportion  thereof 
^  the  Court  might  adjudge  to  him.  As 
'sgvds  the  property  purchased  of  Mrs. 
Capriani,  if  the  Court  should  be  of  opinion 
tJj*t  the  lessors  of  the  plaintiff  were  entitled 
to  the  whole  or  any  part  of  it,  the  verdict 
to  he  entered  for  the  plaintiff  accordingly, 
^ot  if  the  Court  should  be  of  a  contrary 
opinion  then  the  verdict  was  to  be  entered 
for  the  defendants. 

^alins  {Atkinson  with  him)  argued  on 
•^^  of  the  plaintiffs,  and  referred  to  Doe 
^'DoUeyy,  Ward(l\  Graves  y.  Hicks  (2), 
pf^ld  V.  Duffield  (3),  Thomas  v.  Evans 
(4)»  and  Jarman  on  Wilis,  pp.  57,  62. 

5««  argued  on  the  part  of  the  defen- 

Cur.  adv,  vuk, 

0)  9  Ad.  &  E.  582 ;  s.  c.  8  Law  J,  Rep.  (n.s.) 
Q.B.U1 

J  (2)  «  Ihid.  88 ;  8.  c.  5  Law  J.  Rep.  (n.s.)  K.B. 

W«Bfigii,N.S.261. 
WaK«,4«8. 


The  judgment  of  the  Court  (5)  was  now 
delivered  by — 

Lord  Campbell,  C.J. — ^This  case  de- 
pends upon  the  construction  to  be  put 
upon  the  will  and  codicil  of  Thomas  Dolley. 
By  the  will  he  devises  the  nine  houses  in 
question  to  his  son  John  for  life,  and  after 
his  death  to  his  children  who  should  attain 
a  certain  age  ;  and  in  case  all  such  children 
should  die  under  that  age,  he  then  gives 
the  houses  in  question  to  trustees,  to  per- 
mit his  three  daughters,  Sarah  Ward,  Ann 
Dolley,  and  Elizabeth  Maria  Dolley,  to 
receive  the  rents  during  their  lives,  in  equal 
shares,  and  after  their  decease  to  their  chil- 
dren in  fee.  The  codicil  is  in  these  words : 
— "  I  likewise  revoke  that  part  of  my  last 
will  and  testament  whereby  I  give  (the 
houses  in  question)  unto  my  son  John 
Dolley  and  to  his  heirs  (evidently  a  mis- 
take for  his  children) ;  and  my  will  is, 
that  my  daughters,  Ann  Dolley  and  Eliza- 
beth Maria  Dolley,  should  enjoy  them.  I 
hereby  give  and  bequeath  the  said  freehold 
ground  and  houses  to  my  said  daughters, 
Ann  Dolley  and  Elizabeth  Maria  Dolley, 
equally  and  jointly  between  them,  and  to 
the  survivor  of  them,  and  after  their  decease 
to  their  child  or  children,  equally.  And 
if  they  should  both  die,  having  no  child  or 
children,  then  the  said  freeholds  to  go  as 
ordered  by  my  said  will,**  The  daughters 
Ann  and  Elizabeth  Maria  both  died,  leav- 
ing no  child ;  John  Dolley,  the  son,  died 
in  1850,  leaving  a  daughter,  the  lessor  of 
the  plaintiff,  Mary  Ann  Evers,  who  was 
bom  in  the  lifetime  of  the  testator,  and  is 
John  DoUey's  only  surviving  child;  but 
he  had  another  daughter,  Elizabeth  Sarah, 
also  bom  in  the  lifetime  of  the  testator, 
who  married  and  had  a  son,  but  she  and 
her  son  both  died  in  the  lifetime  of  John 
Dolley.  The  defendants  are  children  of 
Sarah  Ward,  the  other  daughter  of  the 
testator ;  she  is  also  dead.  The  lessors  of 
the  plaintiff  contend  that  the  effect  of  the 
codicil  is  to  revoke  the  devise  to  John  and 
his  children  partially  only,  so  as  to  post- 
pone them  to  the  daughters  Ann  and 
Elizabeth  Maria,  and  their  children  ;  but 

(5)  Lord  Campbell,  C.J.,  Pattcson,  J.,  Cole- 
ridge, J.  and  Wightman,  J. 
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tH<&  <A«  9ame  object^  and  in  order  to  force 
jisv  to  mmke  an  alteration  in  the  mode  of 
taxrying  on  bis  irade^  the  words  used  being 
ikte  employed  in  the  statute,  and  it  not 
hmg  necessary  to  set  out  the  means  of 
ndesiation,  intimidaiion,  ^c.,  more  sped- 
jkally. 

Counts  framed  upon  the  4  Geo,  4.  c.  34. 
charged  that  the  defendants  conspired,  ^c, 
h^  ^*  molesting**  and  ^*  obstructing,**  and  by 
"wfii^  threats  and  intimidation**  to  obstruct 
odk  workmen  as  might  be  wHling  to  be  hired 
i|  the  tradesman  to  prevent  them  from  hiring 
iUmsehes  to  him : — Held,  sufficient. 

Other  counts  charged  the  defendants  with 

cngfmng    to    intimidate,    prejudice,    and 

oppreM  A.  B,  in  his  trade,  and  to  prevent 

ii  workmen  from  continuing  to  work  for 

U«;  and  with  conspiring  by  divers  subtle 

ntau  and  devices  and  wicked  acts  and  prac- 

<*ces  to  if^ure  and  oppress  A,  B.  in  his  trade, 

^  <o  induce  his  workmen  to  leave  their 

^^  before  the  period  of  their  agreement 

^  completed  ;  and  with  conspiring  to  inti^ 

**^,  prejudice,  and  oppress  A,  B.  in  his 

^i  and  to  entice  and  seduce  away  his 

^^•^'*  Z*"*""  '^^^  employment,  and  thereby 

T^'V^re  and  oppress  the  said  A,  B,  in  his 

^'^: — -Quaere — whether  they  were  not  too 


L'<>*'    the  report  of  the  above  case, 
21  Uw  J.  Rep.  (m.8.)  M.C.  p.  81.] 


see 


t  COUNTY  COURT  APPEAL.] 
18S«i,    ^    WEAVER,  appellant ;  ployd, 
11. 3^  respondent,^ 


Feb. 


r**«««*  Aet^Artificer. 

y  ^  eolUer  be  employed  to  get  coal  from  a 

«*^«  Qnd  is  to  be  paid  at  a  certain  rate  per 

i^^*^the  coals  got  by  him,  and  has  liberty 

t»  ^^kfi  other  men  to  assist  him,  he  is  an 

sr^Mer  within  the  meaning  of  the  Truck 

M\^2  WtU.  4.  c.  37,  and  his  wages 

wst  ht  paid  in  money,  not  in  goods,  if  by 

^  ^^^act  he  is  bound  to  give  his  personal 

^^^  is  the  performance  of  the  work. 

.  • .  >^^€flaai  l^tttesoD,  J.  and  Wightman,  J. 


This  was  an  appeal,  by  the  defendant,  from 
the  determination,  in  point  of  law,  of  the 
Judge  of  the  County  Court  of  Monmouth- 
shire, holden  at  Tredegar. 

The  plaintiff  brought  a  plaint  in  the 
above  county  court  to  recover  38/.  Il5.  5d, 
for  wages.  He  had  earned  from  the  defen- 
dant 58/.  ISs,  2d,,  and  had  received  in 
money  20/.  Is,  9d,  The  balance,  38/.  lis, 
5d,,  for  which  he  now  sued  he  had  received 
in  goods  upon  the  credit  of  the  defendant 
at  a  certain  shop.  The  plaintiff  contended 
that  this  mode  of  settling  for  his  wages  was 
illegal  and  void  under  ^e  Truck  Act,  and 
that  the  supply  of  goods  could  not  be 
treated  as  payment  or  allowed  as  a  set- 
off. 

The  defendant  was  a  contractor  under 
the  Tredegar  Iron  Company  for  the  getting 
of  coal  and  mine.    About  the  20th  of  May 
1850  he  employed  the  plaintiff  to  work  in 
what  is  called  a  stall  or  side-working  in  a 
coal-pit  belonging  to  the  company  at  cer- 
tain specified  rates  per  ton  for  mine  and 
coal.    The  plaintiff  forthwith  entered  upon 
his  work,  and  continued  working  there  until 
August  1851.     The  case  did  not  set  out 
the  agreement  between  the  plaintiff  and 
the  defendant,  but  contained  the  following 
passages    respecting    it :  —  "  Under   the 
agreement   the   plaintiff   was  entitled  to 
be  paid  monthly,  and  to  draw  money  on 
account  at  the  end  of  every  week.". . . . 
'*  The  plaintiff  was  not  by  the  terms  of  his 
agreement  bound  to  work  any  stated  num- 
ber of  hours,  or  to  do  any  fixed  amount  of 
work,  and  he  was  at  liberty  to  employ  men 
to  assist  him  if  he  thought  proper  to  do  so, 
and  accordingly  he  did  employ  during  four 
months  of  his  service  one  man,  and  during 
one  month  two  men,  who  were  paid  their 
wages  by  the  plaintiff  in  a  similar  mannev, 
that  is  to  say,  by  orders  on  the  shop  put  in 
by  the  defendant  in  the  plaintiff's  name." . . . 
"The  plaintiff  was  a  working  collier  work- 
ing personally  during  the  whole  time  of 
his  service  in  the  same  way  as  other  colliers 
in  the  district  are  in  the  habit  of  working. 
He  was  subject  to  be  dismissed  or  leave  his 
service  at  a  month's  notice,  and  his  service 
was  determined  by  a  month's  notice  given 
on  the  22nd  of  July  last." 

The  Judge  (without  a  jury)  decided  that 
the  plaintiff  was  an  **  artificer"  within  the 
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meaning  of  the  Truck  Act ;  that  the  pay- 
ment by  goods  was  illegal  and  void,  and 
gave  judgment  for  the  plaintiff  for  the  whole 
amount  claimed. 

The  question  stated  for  the  opinion  of 
the  Court  was :  Is  the  receipt  of  goods  by 
the  plaintiff  above  stated  available  as  a 
defence  in  this  action  either  as  payment  or 
as  matter  of  set-off.  If  the  Court  should 
be  of  opinion  that  it  was,  then  judgment 
to  be  entered  for  the  defendant ;  if  other- 
wise, then  the  present  judgment  of  the 
county  court  to  stand. 

Watson,  for  the  appellant,  the  defendant 
below. — The  plaintiff,  it  is  submitted,  was 
not  an  artificer  within  the  meaning  of  the 
Truck  Act,  1  &  2  WUl.  4.  c.  37.  The 
terms  of  the  agreement  between  him  and 
the  defendant  are  not  fully  or  distinctly  set 
out.  If  a  certain  quantity  or  an  indefinite 
quantity  of  work  be  let  to  a  person  to  do, 
and  he  may  do  it  either  himself  or  by  means 
of  others,  the  man  is  not  an  artificer  within 
the  Truck  Act;  but  if  a  man  be  hired  to  do 
a  specific  piece  of  work  by  his  own  labour 
he  is  an  artificer  within  the  meaning  of  the 
act,  sections  1,  3,  19,  and  25. — &l€ff  v. 
Warden  (1).  Here  it  is  clear  that  the 
plaintiff  was  at  liberty  to  do  the  work  by 
the  hands  of  others  under,  him.  He  was, 
in  short,  a  sub-contractor,  not  an  artificer. 
The  fact  that  he  personally  worked  is  im* 
material.  It  cannot  alter  the  nature  of  the 
contract.  In  RUey  v.  Warden,  where  the 
plaintiff  was  held  not  to  be  an  artificer,  he 
worked  himself. 

{Keating,  for  the  respondent,  was  not 
called  upon.) 

Patteson,  J. — If  the  county  court  Judge 
had  the  case  of  Riley  v.  Warden  brought 
before  him,  he  must  have  distinguished  it 
on  the  ground  that  the  plaintiff  here  was 
bound  to  work  himself  in  the  mine,  but 
that  there  was  no  such  obligation  in  the 
case  cited.  The  mode  accord^g  to  which 
the  plaintiff  was  to  be  paid  (viz.  at  so  much 
per  ton)  cannot  affect  the  question,  for  it 
was  merely  a  method  of  estimating  the 
wages.  The  expression  that  the  plaintiff 
<*  was  subject  to  be  dismissed  or  leave  his 


service  at  a  month's  notice,"  seems  i 
to  a  personal  service  on  his  part,  th/c 
was  at  liberty  to  get  the  coal  by  th< 
of  others.  The  case  is  not  as  satisfi 
stated  as  we  could  wish.  If  the  agr 
was  that  the  plaintiff  should  woi 
sonally,  though  he  might  employ 
under  him,  he  was,  I  think,  an  i 
within  the  meaning  of  the  act  of  parli 
but  if  the  contract  was  that  the  ] 
undertook  a  portion  of  the  mine  i 
coal  by  the  h^ds  of  others,  withou 
bound  to  go  to  it  or  work  at  it  1 
then  I  should  say  that  the  case  fell 
the  principle  of  Riley  v.  Warden*  T 
seems  to  me  to  shew  that  the  judgi 
the  county  court  Judge  proceeded  u] 
ground  that  the  plaintiff  had  contra 
his  own  personal  labour ;  and,  if  ao, 
it  was  right. 

WioHTMAN,  J. — The  case  ia  not 
stated,  but  there  is  nothing  in  it  I 
us  that  the  Judge  was  wrong.  Wer 
for  the  phrase  that  the  plaintiff  ** 
liberty  to  employ  men  to  assist  hii 
thought  proper  to  do  so,"  there  w< 
no  difficulty.  The  case  would  be 
that  of  a  collier  employed  to  do  par 
work  in  a  mine.  I  should  be  very 
ing  to  come  to  any  decision  that  mig 
to  the  evasion  of  that  useful  act  of 
ment  which  prohibits  the  truck  i 
This  case  seems  to  me  very  distil 
able  from  Riley  v.  Warden,  for  th 
plaintiff  seemed  to  be  in  die  natu 
sub-contractor.  He  had  undertake 
a  certain  portion  of  the  work,  but  I 
sonal  labour  was  not  at  all  engag 
The  intention  of  the  legislature  was 
tect  those  persons  who  were  to  be  j 
their  own  personal  labour.  Giving 
sonable  construction  to  the  case,  1 
that  it  shews  that  the  plaintiff  was 
paid  for  his  own  personal  labour.  It 
to  me,  therefore,  not  to  be  within  tin 
of  the  principle  upon  which  Riky  v 
den  was  decided.  I  think,  therefoi 
the  county  court  Judge  was  justifies 
these  facts  in  holding  that  the  plaint 
an  artificer. 

Judgment  affirmed,  with  e 


(1)  2  Excb.  Rep.  69;  ft.  c.  18  Law  J.  Rep.  (n.s.) 
Exeh.  12a 
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J^an.  26. 

JMwMcipal  Corporations  Act^  b^^  WUL  4. 
c,  16.   *.  32. — Election  of  Councillors  — 
ro^"^  P^P^ — Place  of  Abode,  Meaning 
qA — Residence, 

The  5  ^6  WiU.  4.  c.  76.  «.  32.  enac/5, 

that  f^  eteetion  of  eouneUlors  shaU  be  by 

rfl*f^  poffers    "  containing  the   christian 

MRRet  and  surnames  of  the  persons  voted 

/of,  wUh  their  respective  places  of  abode  and 

iaenptions**: — Held,  that  the  words  "  place 

tf  abide**  mean  ^*  place  of  residence,**  and 

ikst  wdng  papers  describing  the  candidate 

«  of  Ui  place  of  business  are  void,  even 

though  U  be  firnnd  as  a  fact  that  he  is  as 

wU  known  by  thai  description  as  by  his 

fleee  of  residence. 

Infonnadoii  in  the  nature  of  a  quo  war- 
^Mto  against  the  defendant  for  exercising 
the  oice  of  councillor  of  the  borough  of 
Great  Tannonth. 

Plea,  that,  on  &e.,  an  election  of  two 
eovQcilloxB  of  the  Gorleston  and  Southtown 
<v  St.  Andrew  Ward,  was  held,  and  that 
tbe  defendant  was  a  candidate  to  be  elected 
*d  ehoien  one  of  the  councillors  of  the 
M  borough  in  the  said  ward,  and  that  at 
^  tnd  election  so  held  as  aforesaid,  the 
^^iigeisea  of  the  said  ward  did  then  and 
^^  deet  and  choose  him,  the  defendant, 
^  ^  a  councillor  of  the  said  borough,  and 
*5f^  ^  ^^  conclusion  of  the  said  election 
™^  asiessom  did  then  and  there  examine 
"•?  Voting  papers  delivered  to  them  at  the 
■^d  election,  and  did  then  and  there  ascer- 
^  and  declare  the  defendant  to  have  a 
'"^JOrity  of  votes,  and  to  be  duly  elected  a 
^^dllor  of  the  said  borough  in  the  said 

^plication,  that  die  said  burgesses  did 

J*^ elect  the  defendant  in   manner  and 

/J]'^,  &c.    Secondly,  that  the  several  bur- 

j^^ei  of  the  said  Gorleston  and  South- 

?^,  or  St.  Andrew's  Ward,  who  voted 

^  the  defendant  to  be  a  councillor  of  the 

^^  borough,  so  voted  by  on  that  occasion 

^^vering,  and  for  the  purpose  of  so  voting 

^  that  occasion  delivered  voting  papers  in 

rj^  behalf  to  the  aldermen  and  assessors 

^  the  said  ward,  and  that  the  said  voting 

S^^crs  which  were  delivered  as  aforesaid 

^^  the  purpose  of  on  that  occasion  voting 


for  the  defendant  to  be  a  councillor  of  the 
said  borough,  did  not,  nor  did  any  of  them, 
contain  the  place  of  abode  of  the  defendant. 
And  that  the  said  voting  papers  contained 
erroneous,  false  and  untrue  statements  of 
the  place  of  abode  of  the  defendant,  and 
stated  as  the  place  of  his  abode  what  was 
not,  in  fact,  the  place  of  his  abode,  in  this, 
to  wit,  that  the  place  of  his  abode  was  by 
the  last-mentioned  voting  papers  stated  to 
be  "  Church  Road,  Gorleston,"  whereas,  in 
truth  and  in  fact,  the  place  of  his  abode 
was  at  High  Street,  in  the  said  borough 
of  Great  Yarmouth ;  that  Church  Road, 
Gorleston,  aforesaid,  is  distant,  divers,  to 
wit,  186  yards  from  High  Street  aforesaid, 
and  that  Church  Road,  Gorleston,  is  not 
the  same  place  with  or  as  High  Street, 
aforesaid,  but  is  another  and  different 
place. 

Rejoinder,  that  the  said  voting  papers 
in  the  replication  mentioned  did,  and  every 
of  them  did  contain  the  place  of  abode  of 
the  defendant,  and  did,  and  every  of  them 
did  state  as  the  place  of  his  abode  what 
was,  in  fact,  at  the  time  of  the  delivery  of 
the  said  voting  papers,  and  of  his  being 
elected  as  in  the  replication  mentioned,  the 
place  of  his  abode.     Issue. 

At  the  trial,  before  Pollock,  C^B.,  at 
the  Norfolk  Summer  Assizes,  1851,  it  was 
proved  that  several  of  the  voting  papers 
delivered  at  the  election  in  question  de- 
scribed the  defendant  as  William  Hammond, 
of  "  Church .  Road,  Gorleston,  miller," 
where  he,  in  fact,  carried  on  his  business  of 
a  miller,  but  that  he  resided  with  his  family 
at  High  Street,  Gorleston,  a  different  place 
and  distant  above  100  yards  from  Church 
Road.  There  was  no  fraud  imputed,  and 
it  was  admitted  tha^  the  defendant  was 
the  person  intended  to  be  voted  for.  The 
learned  Judge  left  it  to  the  jury  to  say, 
whether  the  defendant  was  as  well  known 
by  the  description  given  in  the  voting 
papers  as  by  his  place  of  residence,  and 
the  jury  having  found  that  he  was  better 
known  by  his  place  of  business,  directed 
the  verdict  to  be  entered  for  the  defendant. 

A  rule  nisi  having  been  subsequently 
obtained  for  a  new  trial,  on  the  ground  that 
the  Judge  should  have  directed  the  jury  to 
find  for  the  Crown  if  they  were  satisfied 
that  the  defendant  was  not  described  as  of 
his  place  of  residence,  against  which  rule — 
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0*Malley  and  Ccuch  shewed  cause  (1). 
— The  question  turns  on  the  meaning  of 
the  w6rds  "  place  of  abode"  in  5  &  6  Will.  4. 
c.  76.  8.  82,  which  provides,  that  the  elec- 
tion of  councillors  shall  be  by  voting  papers 
delivered  by  the  voter,  **  containing  the 
christian  names  and  surnames  of  the  per- 
sons for  whom  he  votes,  with  their  respec- 
tive places  of  abode  and  descriptions."  The 
defendant  contends  that  these  words  maybe 
satisfied  by  the  place  of  business.  Such  a 
construction  will  carry  out  the  spirit  of  the 
act,  as  it  is  no  part  of  the  duty  of  the  re- 
turning officer  to  examine  into  the  qualifi- 
cation of  the  person  elected ;  he  has  simply 
to  count  the  votes,  and  the  voting  paper  is 
required  merely  to  designate  the  person 
voted  for.  For  this  purpose  the  name, 
occupation  and  place  of  business  or  resi- 
dence is  sufficient.  In  this  instance  the 
place  given  is  connected  with  the  occupa- 
tion of  the  defendant,  and  is  therefore  pre- 
ferable as  a  description  to  his  private 
dwelling-house. 

[Coleridge,  J. — You  say  that  it  is  op- 
tional with  the  voter  to  insert  the  place  of 
business  or  the  place  of  residence.] 

The  Queen  v.  Deighton  (2)  may  be  relied 
on ;  but  there  it  was  admitted  that  the  de- 
scription was  erroneous,  and  reliance  was 
placed  upon  the  clause  curing  misnomers. 
The  Queen  v.  Coward  (3)  was  to  the  same 
effect.  The  cases  which  have  arisen  under 
the  Registration  of  Voters'  Act  are  distin- 
guishable from  the  present,  because  there 
clauses  are  found  leading  to  the  inference 
that  the  legislature  meant  "  residence"  by 
the  term  "  abode."  No  such  clauses  are  in 
the  Municipal  Corporations  Act.  Moreover, 
n9  such  construction  has  ever  been  put  on 
the  word  in  that  act  by  the  Court  of  Com- 
mon Pleas,  because  the  revising  barrister 
must  always  find  whether  the  place  of 
abode  is  given  or  not. 

[Lord  Campbell,  C.J. — It  would  be 
very  inconvenient  to  put  a  different  con- 
struction in  this  respect  on  the  two  acts.] 

In  the  Uniformity  of  Process  Act, 
2  Will.  4.  c.  39.  s.  12.  "place  of  abode" 
is  clearly  not  confined  to  "  place  of  resi- 

(1)  Jan.  13,  before  Lord  Campbell,  C.J.,  Patte- 
•on,  J.,  Coleridge,  J.  and  Wigfitman,  J. 

(2)  5  Q.B.  Rep.  896 ;  8.  c.  13  Law  J.  Rep.  (n.8.) 
as.  241. 

(3)  20  Law  J.  lUp.  (m.s.)  aS.  359. 


dence."  If  a  writ  is  sued  out  by  an  attor- 
ney it  must  state  his  place  of  abode,  wiitcli, 
in  practice,  is  always  his  place  of  business. 
If  the  plaintiff"  sues  out  the  writ  in  person 
his  "  residence"  is  required  to  be  stated. 
So  under  the  24  Geo.  2.  c.  44.  s.  1,  where 
notice  of  action  is  given  to  a  Justice,  it  inust 
state  the  **  place  of  abode"  of  the  attorney 
or  agent  of  the  plaintiff*.  But  this  is  satis- 
fied by  giving  the  place  of  business  of  tlie 
attorney — Roberts  v.  JViUiams  (4)  and 
Johnson  v.  Lord  (5).  In  afiidavits  the  plaee 
of  business  of  the  deponent  is  a  sufilicient 
description  of  his  place  of  abode — Haslope 
V.  nome  (6)  and  Alexander  v.  Miltoniy). 
They  also  referred  to  Com.  Dig,  tit.  *  Abate- 
ment,* (F,)  25,  and  The  Southampton  Dock 
Company  v.  Richards  (8). 

WorUedge,  in  support  of  the  rule. — ^The 
words  "  place  of  abode"  may  in  other 
statutes  be  satisfied  by  the  place  of  busi- 
ness, but  in  the  Municipal  Corporation  Act 
there  is  a  clear  intention  shewn  that  they 
should  be  confined  to  the  place  of  residence. 
Section  32.  makes  a  distinction  between 
the  description  of  the  candidate  and  of  the 
voter ;  the  place  of  abode  and  description 
oi  the  former  must  be  stated;  the  name 
and  qualifying  property  of  the  latter.  By 
section  9.  residence  is  one  of  the  re-" 
quisites  to  entitle  a  party  to* be  placed  on 
the  burgess  list,  and  by  section  17.  the 
form  of  claim  to  be  inserted  in  the  burgess 
list  must  be  in  the  form  given  by  Schedule 
(D),  which  states  the  property  in  respect  of 
which  he  claims  to  be  a  burgess,  and  also 
his  place  of  abode.  It  is  plain  that  these 
expressions  must  there  have  different  sig- 
nifications, and  that  "abode"  must  be 
synonymous,  with  "residence."  Again, 
in  the  form  of  notice  of  objection  (No.  8.) 
the  "  place  of  abode"  is  stated  as  weU  as 
the  "property  for  which  rated."  The 
property  for  which  a  party  is  rated  may  be 
a  warehouse  or  other  such  building,  and 
the  place  of  abode  is  therefore  something 
different,  t.  e,  the  place  of  residence. 

[Coleridge,  J.  referred  also  to  sections 
121,  127,  131.] 

(4)  2  Cr.  M.  &  R.  561 ;  8.  c  5  Law  J.  Rep. 
(n.s.)  M.C.  23. 

(5)  Moo.  &  M.  444. 

(6)  1  M.  &  S.  103. 

(7)  2  Cro.  &  J.  424;  8.  c.  1  Law  J.  Rep.  (k.s.) 
Exch.  148. 

(8)  I  Man.  &G.  448. 
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The  word  "  abode"  must  have  the  same 
meaning  wherever  it  is  found  in  this  act, 
and  if  it  must  signify  residence  in  the 
instances  referred  to,  that  meaning  must 
be  given  in  all  others,  as  there  is  nothing 
elsewhere  to  exclude  such  a  construction. 
In  The  Queen  v.  Deighton  the  defendant 
must  have  had  judgment  if  the  construc- 
tioi  contended  for  by  the  other  side  be 
Qomct,  There  is  certainly  no  express 
decision  upon  this  point  under  the  Regis- 
tration Acts,  but  in  Luckett  v.  Knowles  (9) 
and  AJien  v.  GreensiU  (10)  "  place  of 
abode"  and  "  place  of  residence"  are  treated 
as  synonymous  by  the  Court.  The  6  Vict, 
c.  18.  s.  101.  affords  a  strong  argument 
also  to  the  same  effect. 

Cur.  adv,  vuU. 

The  judgment  of  the  Court  was  now 
delivered  by — 

LoBD  Campbell,  C.J. — In  this  case  we 
we  required  to  put  a  construction  on  the 
words  "places  of  abode,"  in  the  32nd  sec- 
tion of  the  5  &  6  Will.  4.  c.  76,  which 
enacts,  that  "every  burgess   entitled    to 
▼ote  in  the  election  of  councillors,  may 
▼ote  for  any  number  of  persons,  not  ex- 
coding  the  number  of  councillors  then  to 
he  chosen,  by  delivering  to  the  mayor  and 
siKssors  a  voting  paper,  containing  the 
chnstian  names  and  surnames  of  the  per- 
»ns  for  whom  he  votes,  with  their  respec- 
tive places  of  abode  and   descriptions." 
At  the  time  of  the  election  in  question 
of  town  councillors  for   the  borough  of 
Great  Yarmouth  the  defendant  resided  with 
his  family  in  High  Street,  and  he  carried 
on  the  business  of  a  miller  in  Church  Road, 
^^g  a  mill  there.    His  place  of  residence 
^d  place  of  business  are  both  in  the  parish 
oi  Gorleston,  and  within  the  limits  of  the 
^wrough  of  Great  Yarmouth.     A  certain 
Mmber  of  the  voting  papers  for  him  de- 
Kribed  him   as  "WflHam  Hammond,  of 
Church  Road,  Gorleston,  miller."     If  his 
]dsee  of  abode  is  properly  stated  in  these 
ladjig  pq>ers,  according  to  the  act  of  par- 
liament, he  was  duly  elected  a  councillor, 
hut  otherwise  he  was  not,  and  the  verdict 
m  his  favour  must  be  set  aside.     After  an 

(9)  2  Com.  B.  Rep.  187;  8.c.  15  Law  J.  Rep. 
£^m  \  C  P  87 

(IQ  4  Ibid.  100;  S.C.  16  Law  J.  Rep.  (n.b.) 
&F.14& 


attentive  consideration  of  the  act  of  par- 
liament, we  are  of  opinion  that  by  place  of 
abode,  it  means  lYie  place  of  residence  of  the 
candidate.  Such  is  the  usual  meaning  of  this 
expression.  In  Johnson* s Dictionary  *  *  abode' ' 
is  defined  to  be  "habitation, dwelling,  place 
of  residence,"  and  **  residence"  is  defined 
to  be  "  place  of  abode,  dwelling."  A  man's 
residence,  where  he  lives  with  his  family 
and  sleeps  at  night,  is  always  his  place  of 
abode  in  the  full  sense  of  that  expression ; 
and  if  this  be  stated  to  be  his  place  of 
abode,  no  doubt  nor  difficulty  can  occur. 
In  some  instances  he  may  be  quite  as  well 
known  if  described  of  the  place  where  he 
carries  on  his  business ;  but  this  is  never 
his  place  of  abode  in  the  ordinary  sense  of 
the  expression,  and  he  may  have  a  place 
of  business  to  which  he  goes  very  rarely, 
and  which  may  be  known  to  few  as  belong- 
ing to  him.  It  was  urged  that  the  object 
of  this  enactment  was  to  designate  the 
individual  for  whom  the  vote  is  given,  by 
requiring  the  voting  paper,  along  with  his 
name  and  surname  and  description  to  con- 
tain his  place  of  abode;  but  surely  this 
does  not  shew  that  his  place  of  business 
may  be  stated  instead  of  his  place  of  resi- 
dence ;  for,  the  place  of  residence  being  men- 
tioned, no  doubt  can  exist  as  to  the  individual 
for  whom  the  vote  is  intended  to  be  given. 
The  defendant's  counsel  did  not  venture 
to  contend  that  a  statement  of  the  place  of 
residence  would  not  be  sufficient.  They 
must  therefore  say,  that  a  choice  is  given 
to  state  in  the  voting  paper  either  the  re- 
sidence of  the  candidate  or  his  place  of 
business,  and  if  he  has  several  places  of 
business,  any  one  of  them  which  the  dif- 
ferent voters  may  think  fit  to  select.  But 
this  latitude  might  lead  to  confusion  and 
errors  in  summing  up  the  votes,  and  the 
object  of  the  legislature,  as  contended  for 
on  the  part  of  the  defendant,  will  be  more 
effectudly  gained  by  considering  that  the 
language  employed  is  used  in  its  ordinary 
sense.  Wherever  the  expression  "place 
of  abode"  occurs  in  this  act  of  parliament, 
it  will  be  satisfied  by  the  meaning  of  place 
of  residence,  and  in  some  places  where  it 
occurs,  as  in  sections  121.  and  127,  and 
in  schedule  D  2,  referred  to  by  section  17, 
it  will  admit  of  no  other  meaning.  We 
are  bound  to  suppose  that  it  is  used  in  the 
same  sense  throughout  the  whole  statute. 
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The  Queen  v.  DeighUm  was  relied  upon 
by  the  counsel  for  the  relator  as  an  express 
decision  upon  the  meaning  of  the  expres- 
sion "place  of  abode"  in  this  section  of 
the  act  of  parliament,  but  there  the  re- 
joinder admitted  that  die  defendant's  place 
of  abode  had  not  been  truly  stated  in  the 
voting  papers,  and  merely  averred  that  he 
was  so  described  in  the  voting  papers 
without  any  fraud,  and  that  the  description 
so  given  of  him  was  as  well  known  as  if 
his  place  of  abode  had  been  mentioned. 
The  judgment  of  the  Court  against  him 
proceeded  upon  the  ground  that  his  place 
of  abode  had  not  been  mentioned  in  the 
voting  papers,  and  the  Court  did  not  there 
decide  that  his  place  of  business  could  not 
be  considered  his  place  of  abode.  On 
the  part  of  the  defendant,  reliance  was 
placed  on  Roberts  v.  fVUliams.  That  case 
turned  on  the  statute  24  Geo.  2.  c.  44, 
which  requires  notice  of  action  to  be  in- 
dorsed with  the  name  of  the  attorney 
intending  to  sue  out  process,  "together 
with  hi»  place  of  abode."  The  Court 
held,  that  an  indorsement  stating  the  at- 
torney's place  of  business  was  sufBcient 
within  that  act,  principally,  it  appears, 
because  the  information  intended  to  be 
furnished  under  that  act  was  the  place 
where  the  attorney,  as  such  and  acting  in 
such  character,  was  to  be  found,  and  the 
decision  is  manifestly  inapplicable  to  the 
case  of  the  abode  of  an  individual  merely 
as  such  independent  of  any  profession  or 
business.  The  defendant's  counsel  like- 
wise referred  to  the  cases  in  which  it  has 
been  held  that  an  affidavit  describing  the 
deponent  of  his  place  of  business  is  enough 
where  by  rule  of  court  he  should  be  de- 
scribed as  of  his  place  of  abode.  These 
cases  only  prove  that  for  some  purposes 
place  of  residence  may  be  the  place  of 
abode,  and  they  are  of  little  use  to  shew 
the  meaning  to  be  given  to  the  words  in 
the  Mimicipal  Corporations  Act.  There  is 
however,  a  statute,  in  pari  materid^  the 
•  Registration  of  Voters  Act'  (6  &  7  Vict, 
c.  18),  and  in  construing  this  act  the 
learned  Judges  of  the  Court  of  Common 
Pleas  seem  to  have  been  of  opinion  that 
where  it  uses  the  words  place  of  abode  it 
means  place  of  residence  —  Luckett  v. 
Knowles  and  Allen  v.  GreensilL 

We  have  been  much  pressed  by  the  fact 


in  the  present  case  that  the  defe&daat 
as  well  known  by  his  place  of  bvainc 
by  his  place  of  residence ;  but  if  we  w« 
hold  that  the  place  of  business  is  soffii 
we  must  lay  down  a  general  rule  upo 
subject,  which  if  unqualified  wonli 
many  instances,  defeat  the  objeet  o 
legislature,  and  if  qualified  with  the  o 
tion  that  Uie  candidate  is  as  well  k 
by  his  place  of  business  as  by  his  pl« 
residence,  might  lead  to  great  unceart 
and  much  litigation.  We  think  if 
safer  and  better  course  to  conclude 
the  legislature  used  the  words  in  the 
and  ordinary  sense,  and  required  thi 
voting  paper  shall  contain  the  candi< 
place  of  residence,  by  which,  in  all  \ 
he  may  easily  be  identified.  For 
reasons,  we  think  that  the  verdict  fo 
defendant  must  be  set  aside  and  th< 
for  a  new  trial  made  absolute. 

Rule  absoh 


1852. 
Jan.  21 


on  the  prose 

OVERSEERS  OF  Rd 
THE  OVERSEE 


Poor  Law — Order  of  Removal — 9 
Vict.  c.  66.  s.  1. — Construction  of  F 
— Exclusion  of  specified  Periods  from 
putation  for  all  Purposes— ^Imprisonmt 
of  the  Parish — Break  of  Residence. 

The  first  provision  f n  9  <$•  10  Fiet.  < 
s,  1,  that  the  several  periods  of  time 
specified  shall,  for  all  purposes,  be  exe 
in  the  computation  of  the  five  years'  rest 
necessary  to  confer  irremovability,  hi 
effect  of  excluding  those  specified  perp 
computing  whether  the  pauper  has  n 
altogether  five  years  in  the  parish^  am 
whether  he  has  resided  there  for  five 
next  before  the  application  for  the  war 
and  such  periods  of  time  are  neither 
in  making  up  the  five  years  nor  to  of 
as  a  break  in  the  residence,  if  aUoget 
has  continued  for  five  years. 

The  expression  in  the  proviso,  **  tht 
during  which  such  person  shall  be  a  pr 
in  a  prison,'^  includes  all  lawful  imp 
menis  in  any  prison,  whether  in  or  c 
the  parish  of  residence,  without  disii 
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^^fekmi^^  misdemeanour  or  €M)L  Tlie  Queen 
<^,  Salford  overruled. 

An  order  for  the  removal  of  the  wife  and 

^^hildren  of  J,  E.  was  obtained  en  the  2lst 

43sf  March  1 85 1 .    Down  to  the  Sth  of  January 

^851  /.  E,  had  eonimuously  resided  in  the 

^ap9ndeni  parish  for  more  than  ten  years. 

Or  that  day  he  was  apprehended  on  a  charge 

offdony  and  committed  to  the  county  gaol, 

skmie  out  of  the  respondent  parish,  where 

hi  remained  Oil  the  ISth  of  March  follow- 

kg,  when  he  was  tried  and  convicted  of 

fdony,  and  sentenced  to  two  years*  imprison^ 

nent  in  a  house  of  correction  out  of  the 

respondent  parish,  where  he  remained  when 

^  order  of  removal  was  made: — Held, 

that  ike  period  of  his  imprisonment  was  to 

^   exchtded  from  the  computation  of  his 

^^esidenee  in  the  responderU  parish,  arid  that 

^  tsife  and  children  were  mot  removable 

^^^refrom, 

L^ot  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  65.] 


DRIVER  V,  BURTOV. 


1852.  > 
Jan.  27.3 

Afoney  paid-^Parties — Implied  CorUract 
'^  indemnify — Payment  by  Accommodation 
Acceptor — Partnership. 

^*  being  in  ward  of  money  applied  to  D. 
*  ^\  who  were  in  partnership,  for  an  ad- 
fa«ce.  They  sent  him  an  acceptance  by  2>. 
Y^*«,  and  A,  agreed  that  if  he  discounted 
7^  mcceptanee  he  would  give  to  D.  ^  S, 
^  ows  acceptance.  He  discounted  D.*s 
''^^fsiance,  but  failed  to  give  his  cross- 
^^t^tance.  D.  was  afterwards  sued  on 
7*  Acceptance  by  the  holder  of  it,  and  paid 
^  ***M  of  the  money  of  D.  ^  S.  D.  then 
"•^•^  A.  for  money  paid. 

^M,  that  the  action  could  be  mairUained 
^  ^.  alone  upon  the  impUed  contract  to  in- 
^^^^^fy  him,  which  arose  when  he  paid  the 
^^^^Umee  upon  which  he  alone  was  liable 

ABsnmpnt  for  money  paid  and  on  an 
dccoont  stated. 

Plea-— Nod  assumpsit. 

At  the  trial,  before  Lord  Campbell,  C.  J., 
M  tlie  Sittangs  at  Goildhall,  after  Trinity 


term,  1851,  the  following  facts  appeared 
in  evidence  : — ^The  plaintiff  carried  on 
business  as  an  attorney  in  partnership 
with  one  Sheppard ;  and  the  defendant 
had  been  in  communication  with  the  firm 
on  matters  of  business.  In  November 
1850  the  defendant's  son  applied  to  the 
plaintiff  for  an  acceptance  of  die  firm,  and 
the  plaintiff  gave  him  a  bill  accepted  by 
himself  alone,  and  received  from  the  de- 
fendant a  memorandum  signed  by  him, 
acknowledging  that  he  had  received  from 
Messrs.  Driver  &  Sheppard  Mr,  Driver's 
acceptance  for  100/.  at  three  months,  and 
stating  that  in  case  he  got  it  discounted 
he  would  remit  them  his  own  acceptance 
for  the  amount  at  four  months.  The 
defendant  got  the  plaintiff's  acceptance 
discounted,  but  did  not  remit  his  own 
acceptance,  as  he  had  agreed  to  do.  When 
the  plaintiff's  acceptance  became  due  it 
was  outstanding  in  the  hands  of  a  third 
party,  who  sued  the  plaintiff  upon  it,  who 
paid  the  amount  out  of  the  partnership 
funds.  The  plaintiff  then  brought  the 
present  action  against  the  defendant  for 
the  amount  so  paid  by  him.  ^  It  was 
objected,  for  the  defendant,  that  the  action 
should  have  been  on  the  special  contract 
for  not  giving  his  cross-acceptance,  and 
also  that  the  plaintiff  could  not  sue  alone, 
but  that  Sheppard  should  have  been  joined. 
The  Lord  Chief  Justice  ruled  that  Sheppard 
should  have  been  joined  as  a  co-plaintiff, 
and  directed  a  nonsuit  to  be  entered, 
leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict,  if  the  Court 
should  be  of  opinion  that  the  action  was 
rightly  brought  by  the  plaintiff  alone. 

A  rule  nisi  having  been  accordingly 
obtained, 

Knowles  and  Dowdeswell  shewed  cause 
(1). — The  action  is  maintainable,  if  at  all, 
on  the  ground  of  an  implied  agreement  be- 
tween the  parties.  But  there  was  a  privity 
of  contract  between  the  defendant  and  Dri- 
ver &  Sheppard,  and  not  between  the  defen- 
dant and  Driver  alone.  The  acceptance, 
too,  was  taken  up  with  the  funds  of  the 
partnership,  and  there  was  an  express  agree- 
ment which  prevented  the  existence  of  an 
implied  agreement.  The  parties  entered  in  to 

(1)  Jan.  13,  before  Lord  Campbell,  CJ.,  Pttte- 
Bon,  J.,  Coleridge,  J.  and  Wightman,  J. 
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an  express  agreement,  and  the  case  is  the 
same  as  if  a  third  party  had  lent  his  accept- 
ance to  the  partnership  and  the  partnership 
had  handed  it  over  to  the  defendant.  How 
can  it  be  said  that  there  is  an  implied  con- 
tract with  Driver,  who  is  not  himself  sepa- 
rately damnified?  The  damage  by  reason 
of  the  defendant's  failure  to  pay  is  a  loss 
to  the  partnership. 

[Lord  Campbell,  C.J.  —  Driver  was 
separately  liable  on  the  bill  of  exchange, 
and  it  was  to  take  up  that  bill  that  the  pay- 
ment in  question  was  made.] 

But  the  payment  was  made  by  the  part- 
nership. The  consideration  for  the  agree- 
ment between  the  parties  was  an  act  to  be 
performed  by  the  defendant,  and  he  was 
liable  to  an  action  for  the  breach  of  the 
agreement  in  that  respect.  Supposing  the 
defendant  had  given  his  acceptance,  this 
case  would  have  fallen  exactly  within  the 
decision  in  Buckler  v.  Buttivant  (2).  They 
referred  also  to  Osborne  v.  Harper  (3)  and 
Toussaint  v.  Martinnant  (4). 

Watson  and  Maynard^  in  support  of  the 
rule.  —  First,  indebitatus  assumpsit  for 
money  paid  will  lie  in  this  case.  It  was 
the  duty  of  the  defendant  to  take  up  thp 
bill  as  he  had  not  given  his  cross-accept- 
ance. If  it  had  been  still  in  his  hands 
when  it  arrived  at  maturity,  he  could  not 
have  sued  the  plaintiff  upon  it,  because  he 
held  it  without  any  consideration.  Where 
the  consideration  of  a  bill  of  exchange 
fails  the  parties  are  in  the  same  position  as 
upon  an  accommodation  bill — Hooper  v. 
Treffry  (5).  In  such  a  case  there  is  an 
implied  agreement  by  the  principal  to 
repay  the  surety  if  he  has  been  called  upon 
to  pay  the  bill. 

[Patteson,  J. — Here  there  is  an  express 
contract  to  indemnify  Driver  &  Sheppard : 
how  does  any  implied  contract  arise?] 

It  is  immateriaJ  that  there  is  an  express 
agreement  to  indemnify.  The  special  con- 
tract was  at  an  end  by  the  defendant's 
default,  and  a  new  contract  arose  with  the 
plaintiff  as  soon  as  he  paid.  Money  paid 
will  lie  where  one  person  has  paid  by  com- 
pulsion a  debt  to  which  another  is  prima- 

(2)  3  East,  72. 

(3)  5  Ibid.  225. 

(4)  2  Term  Rep.  100. 

(5)  1  Exch.  Rep.  17 ;  s.  c  16  Law  J.  Rep.  (n.s.) 
Exch.  233. 


rily  liable  without  any  privity  existing 
— Poumal  V.  Ferrand  (6), 

[WiGHTMAN,  J. — Suppose  the  plaintiff 
had  paid  without  waiting  for  an  action  ?] 

Probably  in  that  case  the  action  must 
have  been  on  the  special  contract.  Bleadeti 
V.  Charles  (7)  and  Roach  v.  Thompson  (8) 
decide  that  if  a  party  holds  a  bill  wrong- 
fully, he  is  liable  for  money  paid  to  any 
party  to  the  bill  who  is  obl^ed  to  pay  it 
by  reason  of  the  wrongful  act  of  the  other* 
Asprey  v.  Levy  (9)  is  quite  consistent  with 
those  decisions,  because  there  the  defen-. 
dant  did  no  wrongful  act,  but  only  what 
he  was  authorized  to  do. 

[Lord  Cabipbell,  C.J.— -How  is  there 
any  wrongful  act  here?  The  defendant 
had  a  right  to  get  the  bill  discounted.] 

He  had  no  right  to  get  it  discounted 
without  giving  his  acceptance.  1  Smithes 
Lead.  Cases,  p.  73,  were  also  referred  to. 
Secondly,  Driver  may  alone  sue  in  this 
action.  He  paid  the  money  in  dischaige 
of  his  separate  contract  founded  on  his 
separate  acceptance,  and  his  right  of  suing 
is  not  affected  by  the  bill  being  paid  with 
the  partnership  funds. 

[LoED  Campbell,  C.J. — That  would) 
no  doubt,  be  so  if  it  had  been  a  purely 
separate  transaction.] 

There  is  one  consideration  moving  from 
Driver  alone  and  another  moving  from 
Driver  &  Sheppard  conjointly.  If  this 
had  been  an  acceptance  by  Driver  & 
Sheppard,  and  Driver  alone  had  paid  it,  he 
could  have  sued  alone. 

{Lord  Campbell,  C.J. — Surely  not,  if 
paid  in  discharge  of  a  joint  liability.] 

[Coleridge,  J. — If  a  stranger  intervenes 
and  pays  an  acceptance  of  another,  can  he 
sue  for  money  paid?] 

He  can  if  there  was  any  obligation  on 
him  to  pay.  If  there  be  judgment  against 
two,  and  one  of  them  pays  the  debt,  he  may 
sue  for  money  paid — Osborne  v.  Harper* 

[Coleridge,  J. — Suppose  Driver  was 
in  two  firms,  and  had  taken  up  the  accept- 
ance of  Driver  &  Sheppard  with^  the 
money  of  the  other  firm,  could  he  sue 
alone  ?] 

Yes,  because  he  alone  has  paid. 

(6)  6  B.  &  C.  439 ;  8.  c.  5  Law  J.  Rep.  K.B.  176. 

(7)  7  Bing.  246 ;  s.  c  9  Law  J.  Rep.  C.P.  82. 

(8)  4  Car.  &  P.  194. 

(9)  16  Mee.  &  W.  851. 
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(^HiORO  Cait^belz.,  C.J. — ^The  difBculty 
18  ^o  say  he  has  paid.  Is  not  his  act  the 
act  of  Aefinn?] 

I>Tiyer  alone  appeared  in  the  transaction ; 
lie  alone  acceptad  the  bill  because  he  had 
no  anthority  to  bind  the  firm  by  an  accept- 
ance. No  doubt,  if  the  defendant  were 
sued  for  not  giving  his  acceptance,  Driver 
ft  Sheppard  must  have  joined ;  but  where 
the  money  is  actually  paid,  a  fresh  contract 
arises  wtdi  Driver  alone  on  the  executed 
consideration.  The  objection  as  to  the 
non-joinder  of  Sheppard  is  purely  technical 
— SntadherU  v.  Ledtoard  (10). 

[[Coleridge,  J. — Is  not  the  defendant 
prejudiced  in  his  defence  by  Driver  alone 
suix&g?] 

THiere  could  have  been  no  set-off,  as  the 
contract  was  one  of  indemnity. 

Cur,  <idv.  wdt. 

Judgment  was  now  delivered  by — 

I^RD  Campbell,  C.J. — ^The  defendant 

wanted  an  advance  of  money  from  Driver 

k    6heppard«      They,   instead  of  money, 

sent  him  an  acceptance  of  Driver  alone. 

Tlie  defendant  agreed  that  if  he  discounted 

that  acceptance  he  would  give  his  own 

•cceptance  to  Driver  &  Sheppard.      He 

did  discount  Driver's  acceptance,  but  did 

not  give  his  own.     Afterwards  Driver  was 

•^fd  by  a  holder  on  his  acceptance  and 

P*id  the  money  out  of  the  funds  of  Driver 

*  Sheppard.       He    then    brought    this 

*^on  against  the  defendants  for  money 

P^«     The  question  is,  whether  Sheppaid 

?^g^t  to  have  been  a  co-plaintiff.     If  this 

*^  been  an  action  on  the  agreement  itself, 

QOQbtless  Sheppard  must  have  been  joined 

?•  *  plaintiff,  but  when  the  defendant  re- 

^*^d  to  give  his  acceptance  according  to 

™  Agreement,  it  appears  to  us  that  the 

•^^ptancc  of  Driver  became  one  without 

cottaidcration  for  the  accommodation  of  the 

defeii^jjj^^  and  thereupon  a  new  implied 

co^ntrac^  arose  by  law  on  the  part  of  the 

defendant  to  indemnify  the  accommodation 

s^^ptor,  that  is,  the  plaintiff  Driver,  alone. 

B^  alone  could  be  liable  to  the  holder  of 

tb«  bOl,  and  he   alone   was   sued;    and 

al^ongh  the  money  he  paid  to  take  up  his 

•^^ptance  was  that  of  himself  and  Shep- 

p^  yet  we  think  that  it  was  his  payment 

|M  much  as  if  he  had  borrowed  the  money 

(10)  11  Ad.  &  £.  209. 


from  his  bankers  or  any  stranger.  If,  und^r 
the  new  state  of  things,  when  the  defendant 
had  refused  to  give  his  acceptance  he  had, 
in  fact,  requested  Driver  &  Sheppard  to 
take  up  Driver's  acceptance,  he  might  have 
been  liable  to  both  for  money  paid ;  but  in 
the  absence  of  any  such  request,  we  think 
that  the  legal  right  to  sue  for  money  paid 
must  depend  on  the  legal  liability,  and 
that  was  in  Driver  alone. 

Rule  absolute. 


1852.        \     WEBSTER  AND  ANOTHER  V, 

Jan.  26,  28.  J  kirk. 

Bills  of  Exchange — Payee  against  Drawer 
— Accommodation  Bill — Statute  of  Limita- 
tions— Accruing  of  Cause  of  Action, 

The  plaintiff  and  the  defendant  were  the 
payee  and  drawer  of  three  bills  of  exchange, 
drawn  upon  and  accepted  by  W,  K,  who  at 
the  time  was  indebted  to  the  plaintiff  and  the 
defendant,  and  also  to  a  banking  company, 
to  whom  the  bills  were  delivered  as  a  security 
for  the  debt  due  to  them.  The  bills  became 
due  on  the  4th  of  May  1843,  and  in  1847 
the  bank  sued  the  plaintiff  upon  the  bills, 
and  signed  judgment  in  December  1850,  and 
early  in  1851  the  plaintiff  finally  settled  that 
action. 

Held,  that  the  Statute  of  Limitations  was 
a  bar  to  the  plaintiff  *s  recovering  in  an  action 
subsequently  brought  against  the  defendant 
as  drawer  of  the  bills. 

Assumpsit.  The  declaration  contained 
three  counts  on  three  bills  of  exchange, 
drawn  by  the  defendant  on  W.  Kirk,  pay- 
able to  the  plaintiffs.  There  was  also  a 
count  for  money  paid. 

The  material  pleas  were,  first,  the  Sta- 
tute of  Limitations  to  the  whole  declaration; 
and,  eighthly,  to  the  fourth  count,  non 
assumpsit. 

At  the  trial,  before  Piatt,  B.,  at  the 
last  Yorkshire  Summer  Assizes,  it  ap- 
peared that  at  the  date  of  the  first  bill  of 
exchange,  the  1st  of  June  1840,  W.  Kirk 
was  indebted  to  the  Yorkshire  District 
Banking  Company,  and  also  to  the  plaintiffs 
and  his  brother,  the  defendant.  The  bank- 
ing company  being  urgent  for  the  pay- 
ment of  their  account,  the  first  bill  in 
question  was,  by    arrangement  between 
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the  parties,  drawn  by  the  defendant  upon 
W.  Kirk,  in  favour  of  the  plaintiffs,  and  by 
them  indorsed  to  the  banking  company. 
It  was  made  payable  thirty-five  months 
after  date,  which  period  expired  on  the 
4th  of  May  1843.  The  other  two  bills 
were  given  in  renewal  of  the  first  bill,  and 
were  made  payable  on  the  same  day.  The 
bills  being  dishonoured  at  maturity,  the 
banking  company,  in  1847,  brought  their 
action  against  the  present  plaintiffs,  and 
signed  judgment  in  December  1850,  and- 
early  in  1851  that  action  was  settled  by 
payment  of  the  bills.  The  present  action 
was  brought  on  the  28th  of  April  1851. 
A  verdict  was  entered  for  the  plaintiffs 
for  1,304^.  16^.,  feave  being  reserved  to 
move  to  enter  a  verdict  for  the  defen- 
dant, if  the  Court  should  be  of  opinion 
that  the  Statute  of  Limitations,  21  Jac. 
1.  c.  16.  was  a  bar*  to  the  action  on  the 
bills  of  exchange ;  or  to  reduce  the  amount 
of  the  verdict  to  one-half,  if  the  Court 
should  think  that  the  plaintiffs  and  the  de- 
fendant stood  in  the  position  of  sureties 
for  W.  Kirk  (1). 

In  the  following  term  a  rule  nisi  was 
accordingly  obtained,  against  which 

R.  Hail  now  shewed  cause.-— First,  until 
a  cause  of  action  has  accrued^  the  Statute  of 
Limitations  does  not  begin  to  run.  In 
Murray  v.  the  East  India  Company  (2)  the 
Court,  in  giving  judgment,  laid  it  down 
that  *'  the  several  Statutes  of  Limitation 
being  in  pari  materid  ought  to  receive  an 
uniform  construction,  notwithstanding  any 
alight  variation  of  phrase,  the  object  and 
intention  being  the  same."  Relying  on 
that  authority,  the  plaintiff  here  contends 
that  the  drd  section,  taken  in  connexion 
with  the  7th  section,  of  the  21  Jac.  1. 
c.  16,  ought  to  be  read  *'  within  six  years 
next  after  the  cause  of  such  actions  or 
suits  accrued,  and  not  after."  The  plain- 
tiffs were,  in  the  strictest  sense,  accom<^ 
modation  parties,  and  in  accommodation 
bills  there  is  a  double  transaction,  an  as- 
signment of  a  chose  in  action  and  a  guaran- 

(1)  On  this  second  point  the  Court  expressed  no 
opinion,  but  made  the  rule  absolute  for  a  new  trial, 
in  order  that  it  might  be  clearly  ascertained  on  what 
terms  the  plaintiflfs  and  the  defendant  had  become 
parties  to  the  bills.  The  arguments  on  this  point 
therefore  are  omitted. 

(2)  5  B.  &  Aid.  20i. 


tie  that  the  assignee  shall  not  be  d 
fied.  If  the  debt  due  to  the  ban] 
been  satisfied  by  other  means,  the 
could  not  have  sued,  but  if  the  bil 
been  given  back  to  the  defendax 
might  have  sued.  In  effect,  the  pla 
and  the  defendant  are  co-sureties  i 
bank,  and  the  plaintiffs  had  no  ri| 
action  until  payment,  and  having 
by  compulsion  a  right  of  action  ai 
against  the  co-surety.  It  is  enoof 
this  purpose  to  shew  that  payment 
not  be  resisted. 

[Lord  Campbell,  C.J. —^  In  thii 
there  was  a  right  of  action  existing 
holder  of  the  bill,  and  he  might  havi 
upon  it  within  six  years.] 

But  there  was  no  right  of  action  ac< 
to  the  plaintiffs  until  they  were  dan 
by  payment  of  the  amount  of  the  bill— 
nal  V.  Ferrand{3\  The  East  India 
pany  v.  Prince  (4),  and  Savage  v.  j 
(5).  Before  49  Geo.  3.  c.  121 .  banki 
and  a  certificate  were  no  bar  to  an 
by  an  accommodation  acceptor,  be 
being  a  surety,  he  never  stood  i 
position  of  a  creditor  entitled  to 
under  the  bankruptcy*— ^rooiks  v.  J 
(6),  Howis  V.  Wiggins  (7),  Cowley  v.  / 
(8).  He  referred  also  to  Houle  v.  i 
(9)  and  Wallis  v.  Swinburne  (10) 
Bay  ley  on  BUls,  6th  edit.  431. 

Atherton  and  T.  F.  Ellis  (Boothln 
them),  contra. — ^The  verdict  ought 
entered  for  the  defendant  on  the  cou: 
the  bills  of  exchange.  (They  were 
stopped.) 

Lord  Campbell,  C.J. — As  far  i 
claim  to  recover  is  founded  on  the  I 
exchange,  we  are  all  of  opinion  th 
Statute  of  Limitations  is  a  bar  1 
action  (11). 

Rule  absolute  for  a  new  ti 


(3)  6  B.  &  C.  M9 ;  8.c.  5  Law  J.  Rep.  K.] 

(4)  Ry.  &  M.  407. 

(5)  2  Stark.  232. 

(6)  1  H.  Black.  640. 

(7)  4  Term  Rep.  714. 

(8)  7  Ibid.  565. 

(9)  3  East,  177. 

(10)  1  Exch.  Rep.  203 ;  8.c  17  Law  J.  Re 
Exch.  169. 

(11)  The  Judges  present  were  Lord  Ca 
C.J.,  PattesoD,  J.  and  Wightman,  J. 
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BRmtLY   9.    KENDALL   AND 
OTHERS. 


Trapasf-^^Measure  of  Damages — Seizure 
of  Gooda-^Assignmeni  as  Security  for  Debt 
'■'^Proviso  for  qiUei  Possession — Action  by 
Asngnor, 

An  assignment  was  made  by  B,  of  all  his 

yoM2t  and  chattels  to  secure  a  debt,  subject 

^  a  proviso  in  the  deed  of  assignment,  that 

^"^ythkig  therein  contained  should  cease 

ond  be  void  upon  payment  qf  the  debt  on  a 

^9  named  in  the  deed,  or  at  such  earlier 

^  as  the  parties  to  whom  the  assign- 

*^  was  made  should  appoint  for  pay- 

^'^^f    by  a  notice  in   writing  twenty-four 

^^'f'rm  before  the  appointed  day,  interest  in 

^  ^leaii  time  to  be  paid  at  certain  periods 

'^''^^c^.     There  was  also  a  stipulation  that 

1"^  drfault  in  payment  of  the  debt  or  the 

^^l^^^st,  at  the  appointed  days  and  times, 

'^^^ary  to  the  tenor  and  effect  of  the  above 

F^^>iao,  it  should  be  lawful  for  B.  to  hold, 

^  ^nd  possess  the  said  goods  and  chattels 

^^'l^omt  any  manner  of  hindrance  or  dis- 

^ftid,  that  B*  was  entitled  to  maintain  an 
•^^fcm  of  trespass  in  respect  of  a  seizure 
'/  the  goods  and  chattels  by  the  assig- 
*f^,  a  sufficient  notice  not  having  been 
^^n  as  required  by  the  above  proviso;  but 
^^  the  proper  measure  of  damages  in  the 
V^son  was  not  the  value  of  the  goods  seized, 
^  B.*s  limited  interest  in  the  goods  at  the 
time. 

Trespass.  The  first  count  of  the  decla- 
ntion  was  for  breaking  and  entering  the 
plaintiff's  dwelling-house,  and  continuing 
^«em.  The  second  count  was  for  a 
^ilar  trespass  on  another  day,  doing 
^•""^  to  the  dwelling-house,  removing 
^^'^•m  fixtures  of  the  plaintiff  and  seizing 
^^  taking  away  divers  goods,  chattels, 
^Ule  mj^  effects  of  the  plaintiff,  and  con- 
^^^^'^  *^€ni  to  the  defendant*s  use. 
^^^eas,  first,  not  guilty,  and  by  three  of 
T*  defendants,  secondly  and  thirdly,  that 
snA  ^^^^^'  *^^  ^^®  goods,  chattels,  cattle 

^  ^ects  were  not  the  plaintiff's,  modo 
jj«|^*»"iii4;  and  fourthly,  the  leave  and 
^^  of  the  plaintiff. 

^  the  trial,  before  Parke,  B.,  at  the 

^ta  Suns,  XXL— Q3. 


Coventry  Summer  Assizes,  1851,  the 
plaintiff  proved  that  the  defendants  had, 
on  the  26th  of  February  1851,  forcibly 
entered  his  dwelling-house  and  premises 
and  remained  in  possession  for  several  days, 
and  had  taken  away  certain  fixtures  and 
other  property  of  the  plaintiff  in  the  house 
at  the  time,  which  they  afterwards  sold. 
Besides  the  goods  included  in  the  bills  of 
sale,  the  defendants  had  taken  possession 
of  other  goods,  to  the  amount  of  about  91, 
The  defendants  justified  the  alleged 
trespasses  under  the  power  contained  in 
an  indenture  of  sale,  dated  the  23rd  of 
May  1850,  and  made  between  the  plaintiff 
of  the  one  part  and  William  Kendall  and 
George  Fumival,  another  of  the  defendants, 
of  the  other  part;  by  which,  in  considera- 
tion of  370/.  15s.  due  by  the  plaintiff  to 
the  said  W.  R.  and  G.  F.  the  plaintiff 
assigned  to  them,  their  executors,  adminis- 
trators and  assigns,  all  his  household  goods, 
furniture,  plate,  linen  and  china,  live  and 
dead  stock,  implements  of  industry  and 
other  effects  in,  about,  or  belonging  to  the 
dwelling-house  in  question,  "  Provided, 
nevertheless,  that  in  case  the  said  William 
Brierly,  his  executors  or  administrators, 
should  pay  unto  the  said  W.  K.  and  G.  F, 
their  executors,  administrators  or  assigns, 
the  said  sum  of  370/.  I5s.  on  the  23rd  of 
May  which  will  be  in  the  year  1857, 
or  at  such  earlier  day  or  time  as  the  said 
W.  K.  and  G.  F.  or  either  of  them,  their 
or  either  of  their  executors,  administra- 
tors or  assigns  as  aforesaid,  shall  appoint 
for  payment  thereof,  by  a  notice  in  writ- 
ing, to  be  given  to  the  said  W.  Brierly, 
his  executors  or  administrators,  or  left  at 
his  last  or  usual  place  of  abode,  at  least 
twenty-four  hours  before  the  day  or  time 
so  to  be  appointed  for  payment  as  afore- 
said ;  and  shall  in  the  mean  time,  until  the 
repayment  of  the  said  sum  of  370/.  155., 
at  either  of  the  periods  aforesaid,  pay  unto 
the  said  W.  K.  and  G.  F,  their  executors, 
administrators  and  assigns,  interest  oti  the 
said  sum  of  370/.  15s.  at  the  rate  of  5/. 
per  cent,  per  annum,  by  equal  half-yearly 
payments,  on  the  23rd  of  November  and 
the  23rd  of  May  in  every  year,  and  also  a 
proportional  period  of  a  half-year,  if  any, 
which  shall  elapse  between  the  last  half- 
yearly  day  of  payment  and  the  expira- 
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tion  of  the  notice  so  to  be  given  by  the 
said  W.  K.  and  G,  F,  or  either  of  them, 
their  or  either  of  their  executors,  adminis- 
trators or  assigns,  for  the  payment  of  the 
said  sum  of  370^.  IBs.  as  aforesaid,  such  pro- 
portional part  to  be  paid  at  the  expiration 
of  such  notice,  and  such  several  payments 
afterwards  to  be  made  virithout  deduction 
or  abatement;  then  and  in  such  case  these 
presents,  and  every  article  and  thing  herein 
contained  shall  cease  and  be  void,"  &c. 

The  deed  further  contained  a  covenant 
for  payment,  and  a  stipulation  that  after 
default  made  in  payment  of  the  sum  of 
370/.  155.  and  interest,  contrary  to  the 
tenor  and  effect  of  the  before-mentioned 
proviso,  and  in  respect  to  the  interest,  after 
notice  given  by  the  said  W.  K.  and  G.  F. 
to  the  said  W.  Brierly,  or  left  at  his  last  usual 
place  of  abode,  requiring  payment  of  such 
interest,  then  it  should  be  lawful  for  the 
said  W.  K.  and  G.  F.  peaceably  and  quietly 
to  receive  and  take  into  their  possession 
and  thenceforth  to  hold  and  enjoy  all  and 
every  the  said  goods,  chattels,  stock,  effects, 
and  premises  assigned,  and  to  sell  and  dis- 
pose of  the  same,  and  reimburse  themselves 
all  costs,  charges,  and  expenses  of  such 
sale  or  sales,  and  the  receipt  and  recovery 
of  the  said  sum  of  3702.  15s.  and  interest 
respectively,  and  also  to  retain  to  and  re- 
imburse themselves  the  said  sum  of  370Z. 
158,  and  the  interest  thereof,  or  as  much 
thereof  as  shall  then  remain  unpaid,  and  then 
to  account  for  the  surplus,  if  any,  unto  the 
said  W.  Brierly,  his  executors,  administra- 
tors and  assigns.  And  further  *'  that  until 
default  be  made  in  payment  of  the  said  sum 
of  S70L  15*.  at  the  day  or  time  herein- 
before appointed  for  payment  thereof,  con- 
trary to  the  tenour  and  effect  of  the  proviso 
hereinbefore  contained,  or  until  default 
shall  be  made  in  payment  of  the  interest  of 
the  said  principal  sum  or  some  part  thereof, 
on  some  or  one  of  the  days  or  times  herein- 
before appointed  for  payment  thereof,  con- 
trary to  the  same  proviso,  and  until  in 
respect  of  the  said  interest  notice  shall  be 
given  or  left  as  aforesaid,  it  shall  be  lawful 
for  the  said  W.  Brierly,  his  executors  or 
administrators,  to  hold,  make  use  of,  and 
possess  the  said  goods,  chattels,  stock, 
effects  and  premises  hereby  assigned,  with- 
out any  manner  of  hindrance  or  disturbance 


of  or  by  them  the  said  W.  Kendall  a 
Fumival,  their  executors,  administia 
assigns." 

On  the  25th  of  February  1850,  at 
2  o'clock  in  the  afternoon,  the  foil 
notice  was  served  on  the  plaintiff  :- 
pursuance  of  the  provision  in  th; 
half,  contained  in  an  indenture  on 
sale  by  way  of  mortgage,  dated  th< 
of  May  1850,  made  between  your 
the  one  part,  and  us,  the  undergigpn 
Kendall  and  G.  Fumival,  of  the  o^e 
we  do  hereby  give  you  notice  th 
appoint  the  26th  of  February  inst.  : 
payment  by  you  to  us  of  the  princip 
of  370/.  158.  intended  to  be  secured 
said  bill  of  sale,  and  of  the  interest  t 
to  that  day.  And  that  in  case  defi 
made  in  payment  thereof,  or  any  part  1 
respectively,  that  we  shall  proceed 
upon  or  carry  into  execution  the  pro' 
applicable  to  such  case  under  or  by 
of  the  said  bill  of  sale.  Dated  th 
of  February  1851."  This  notice, 
admitted,  was  not  a  sufficient  notice 
the  terms  of  the  deed,  and  a  verdi< 
entered  for  the  plaintiff  for  189/.  'l2 
leave  being  reserved  to  the  defend 
move  to  reduce  the  verdict  by  180/., 
a  new  trial. 

Hayes  shewed  cause. — The  only  | 
upon  which  the  rule  for  a  new  trial 
supported  is,  that  no  right  of  prope 
mained  vested  in  the  mortgagor,  bi 
all  passed  absolutely  to  the  mortgag 

[Patteson,  J. — This  very  poii 
lately  been  before  the  Court  of  I 
quer.] 

In  Fenn  v.  BiUleston^l),  in  which  < 
the  authorities  on  the  subject  are  rev 
and  the  decision  is  expressly  in  fai 
the  plaintiff's  right  to  support  this  i 
To  maintain  trespass  there  must 
right  of  possession — Wiibraham  v. 
(2),  Gordon  v.  Harper  (S).  The 
tiff  has  both  the  possession  and  ri 
possession,  and  the  defendant  has 
mitted  a  wrongful  act. 

[Lord  Campbell,  C.J. — There 
jus  tertii  here.] 

(1)  Pott,  Ejich.  41. 

(2)  2  Wms.  Saund.  47,  n. 

(3)  7  Term  Rep.  9. 
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The  right  is  only  out  of  the  mortgagee 
Xf^f^xaae  it  remains  in  the  plaintiff. 

[Lord  Campbell,  C.J. — ^At  present  the 

c30e  seems  to  me  to  resolve  itself  into  a 

q^estbn  of  damages;    and   as   to  that, 

ought  not  the  damages  to  be  commensurate 

wi^  the  wrong  sustained  ?] 

Having  the  right    of  possession,    the 

plaintiff  is  entitled  to  full  damages.     As 

sgainst  a  wxong-doer,  the  full  value  of  the 

goods  might  have  been  recovered,  and  it 

would  be  novel  to  say  that  the  defendant, 

who  has  acted  as  a  wrong-doer,  is  entitled 

to  excuse  himself  Irom  the  payment  of 

^  damages.     There  is  no  distinct  autho* 

^  on  the  point,  but  upon  principle  the 

defendant  is  not  at  liberty  to  take  advan- 

^  of  his  own  wrong.     He  cannot  gain 

"^7  Hght  by  his  wrongful  act. 

Afaeauktiff  contra. — ^After  the  decision 
^  ^em  V.  BUUesian^  it  cannot  now  be 
contended  that  this  action  is  not  main- 
^'"^ble.  As  to  the  amount  of  the  dam- 
's^ no  doubt  can  exist  when  the  notice 
^^.  the  other  evidence  in  the  case  are 
«»^«ideied. 

^-ord  Campbell,  C.J. — I  entirely  ap- 

I"^Ve  of  the  decision  in  Fenn  v.  BiitlesUm^ 

"^  think  the  action  is  maintainable.   The 

DMirtgagee  could  not  maintain  an  action 

^'^^^  of  trespass  or  trover,  and  the  con- 

^'^Be  of  that  is,  that  the  mortgagor  may, 

**  Well  against  the  mortgagee  as  against 

*  ^txanger.     Then,  as  to  Uie  other  point,  I 

>AVe  as  little  doubt  that  the  value  of  the 

8^H>d8  as  between  the  parties  here,  is  not 

^^cessarily  the  measure  of  the  damages. 

^  the  goods  had  been  taken  by  a  mere 

*^^siiger  it  would  have  been  a  very  dif- 

fe»«nt  matter;    but  where  we  have   the 

F^ties,  as  they  appear  in  this  case,  it  seems 

to  me  that  it  would  amount  to  gp'eat  injus- 

^>c«  to  say,  that  the  value  of  the  goods 

°^^>«t  necessarily  be  taken  to  be  the  mea- 

•ttw  of  the  damages ;  for,  as  was  put  by 

"y  Brother  Wightman,  during  the  argu- 

^^  the  same  might  be  said  in  the  case 

y^JdemiBc  of  goods  for  twenty-four  hours. 

^k,  therefore,  the  verdict  ought  not  to 

r*?*^  for  the  full  value  of  the  goods,  and 

^  has  been  agreed  between  the  parties 

T/^  "We  should  say  to  what  amount  it 

*^^^  he  reduced,  I  think  to  40*. 

^'^"^UsoH,  J. — I  am  of  the  same  opin- 


ion. The  notice  being  bad,  the  plaintiff 
had  the  right  of  possession,  and  is  entitled 
to  some  damages  proportioned  to  the  in- 
terest that  he  had  in  the  goods  at  the  time 
of  the  trespass. 

Wightman,  J.  concurred. 

Rule  absolute  to  reduce  the 
damages  to  11/.  \28,  6d, 


{THE  QUEEN,  ou the prosecution 
of  THE  OVERSEERS  OF  TILE- 
HURST,  V.  THE  GREAT  WEST- 
ERN RAILWAY  COMPANY. 

Rate — Railway,  Rating  of — Deductions 
—  Reproduction  of  Permanent  Wag  and 
Moveable  Stock — Expenses,  how  to  be  appor^ 
turned — Branch,  Separation  of  from  Trunk 
Line. 

The  Great  Western  Railway  Company 
was  assessed  to  the  relief  of  the  poor  of 
the  parish  of  T.  in  respect  of  two  miles  and 
a  half,  being  a  portion  of  a  branch  line 
which  was  originally  constructed  as  an  inde- 
pendent  railway,  but  was  afterwards  incor^ 
porated  with  the  Great  Western  Railway 
by  act  of  parliament,  and  was  worked  by 
the  company  as  part  of  their  entire  raU^ 
way.  A  certain  number  of  engines  and  car-* 
riages,  and  a  separate  staff  of  officers  and 
servants,  were  appropriated  to  the  branch. 
No  separate  account  of  receipts  and  expen- 
diture was  kept  in  respect  of  the  branch  as 
distinguished  from  the  rest  of  the  railway. 
The  branch  could  be  worked  as  a  separate 
railway  under  independent  management,  but 
at  a  greater  cost  and  with  a  larger  moveable 
stock  than  was  bestowed  upon  it.  It  was 
found  that  the  acttial  expenses  of  the  com* 
pany  were  not  in  the  proportion  of  the  actual 
gross  receipts  either  on  the  branch  or 
throughout  the  entire  railway,  nor  were 
either  such  gross  receipts  or  such  expenses 
at  one  uniform  rate  per  mile  throughout  the 
entire  railway.  The  parties  were  agreed 
upon  the  gross  annual  receipts  from  the  whole 
railway,  and  the  gross  annual  receipts  from 
the  two  miles  and  a  half  in  T.  In  order  to 
ascertain  the  net  rateable  value  of  the  entire 
railway,  the  company  claimed,  in  addition  to 
annual  allowances  for  the  repairs  of  the  per- 
manent  way  and  of  the  moveable  stock,  to 
deduct  specific  sums  for  their  ullimaie  re- 
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parish  of  Hackington,  otherwiBe  St.  Ste- 
pl^^s,  in  the  ^county  of  Kent,  and  within 
the  jurisdiction  of  this  Court,  have,  by  your- 
self*  your  servants  and  workmen,  unlaw- 
fully deepened  and  carried  away  the  soil, 
ireeds,  mud  and  gravel,  and  thereby  altered 
u&d  varied  the  level  of  the  northern  (or 
Dean's  Mill)  branch  of  a  certain  public 
river  there  called  the  River  Stour,  and  also 
of  a  certain  ditch  there  called  Bushy  Dyke 
leading  from  and  out  of  the  southern  (or 
Abbot's  Mill)  branch  of  the  same  public 
river  unto  and  into  the  said  northern  branch 
thereof;  whereby  the  said  plaintiff,  who 
during  all  the  time  aforesaid  hath   been 
and  still  is  the  occupier  of  a  certain  com 
water-mill,  called  Old  Barton  Mill,  in  the 
parish  of  St.  Mary,  Northgate,  in  the  city 
of  Canterbury,  and  within  the  jurisdiction 
0^  this  court,  hath  been  deprived  of  the 
i^al  and  accustomed  head  and  supply  of 
^^^T,   which    he    and   his   predecessors, 
occupiers  of  the  said  mill,  have  from  time 
whereof  the  memory  of  man  runneth  not 
to  the  contrary  been  accustomed  to  hold 
•nd  esjoy,  and  have  held  and  enjoyed; 
wd  whereby  the  southern  branch  of  the 
•fid  public  river  which  supplies  the  plain- 
t's said  mill  hath  been  and  still  is  de- 
pnved  of  its  usual  and  accustomed  supply 
o(  Water.     By   means  whereof  the   said 
plaintiflf  hath  been  during  the  time  afore- 
••^d,  anfl  still  is  hindered  and  prevented  from 
working  and  using  the  said  mill,  called  Old 
"^'^n  Mill,  as  he  hath  been  accustomed 
and  ia  entitled  to  work  and  use  the  same, 
^^  bath  been  and  is  deprived  of  the  usual 
^^  accustomed  head  of  water  thereto,  to 
^®  great  nuisance  of  the  plaintiff,  to  his 
great  loss,  damage  and  injury  in  his  said 
^'^^c  and  business  of  a  miller,  and  to  his 
P^t  damage  and  interruption  in  the  occu- 
I^on  and  enjoyment  of  his   said  mill; 
whereby  the  plaintiff  hath  sustained  da- 
"^•ge  to  the  amount  of  50/.     Second,  and 
^  for  that  on  Saturday,  the  17th  day  of 
^^*gust  1850,  you,   the    said   defendant, 
'^J^citook  and  agreed  with  the  said  plain- 
y*   that  you,  the  said  defendant,  would 
forthwith  erect  and  thenceforth  maintain 
•  Ambling  bay  at  Bushy  Dyke  aforesaid, 
at  tQch  a  height  and  on  such  a  level  that 
I         '^  Water  should  escape  from  the  main  river 
I         ^ongh  Bushy  Dyke,  whilst  the  water  at 
K         ^  lbintiff*s  said  mill  should  be  under 


the  top  or  head  of  the  stone  water-mark 
and  tumbling  bay  thsre.  And  for  that 
you,  the  said  defendant,  have  neglected 
and  refused,  and  still  do  neglect  and  refuse 
to  erect  and  maintain  such  tumbling  bay 
according  to  your  said  agreement.  By 
reason  of  which  your  neglect  and  default 
the  water  from  the  said  main  river  hath 
escaped  therefrom,  and  the  plaintiff's  said 
mill  was  and  is  deprived  of  its  usual  and 
accustomed  head  of  water,  to  the  damage 
of  the  said  plaintiff  of  50i. — ^Witness  my 
hand  this  8  th  day  of  October  1851. 

Benjamin  Johnson,  plaintiff. 

The  plaintiff  and  defendant  are  both 
millers  occupying  mills  on  the  River  Stour 
in  or  near  Canterbury.  The  River  Stour 
is  divided  above  the  mills  of  both  parties 
into  two  branches,  called  the  north  and 
south  branches  respectively.  The  defen- 
dant is  the  owner  and  occupier  of  some 
land  and  a  mill  called  Abbott's  Mill,  situate 
on  the  south  branch  of  the  stream,  and 
also  of  another  mill  called  Dean's  Mill, 
situate  on  the  north  branch  of  the  stream. 
The  plaintiff  is  the  occupier  of  a  mill  called 
Old  Barton  Mill,  situate  on  the  south  branch 
of  the  stream'  some  distance  below  Abbott's 
Mill.  A  short  distance  below  the  mills  of 
the  defendant,  there  is  a  dyke  called  Bushy 
Dyke,  which  has  existed  more  than  twenty 
years,  and  connects  the  two  branches  of 
the  river,  and  this  dyke  is  situate  wholly 
on  land  belonging  to  the  defendant.  It 
appeared  in  evidence  that,  on  the  19th  of 
August  1850,  a  plaint  was  commenced  in 
the  County  Court  of  Kent,  at  Canterbury, 
the  particulars  of  demand  in  which  were  the 
same  as  those  set  forth  in  the  first  count  or 
part  of  the  particulars  in  the  present  action, 
except  that  the  trespasses  were  alleged  to 
have  been  committed  by  the  defendant,  hb 
servants  and  workmen,  and  to  have  con- 
tinued from  1 847  to  the  8th  day  of  October 
1849.  The  action  in  1850  was  not  tried, 
but  the  parties  agreed  that  the  plaintiff 
should  have  a  verdict  for  20/.  damages, 
subject  to  the  following  terms. — 

In  the  County  of  Kent  at  Canterbury. 
19th  August  1850. 
Johnson  v.  Cannon. 

It  is  agreed  between  the  parties  that  a 
verdict  shall  be  taken  for  the  plaintiff  in 
this  action,  damages  20/.  and  costs.  But 
no  execution  shall  be  issued  for  the  said 
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damages  unless  default  be  made  by  defen- 
dant in  forthwith  electing  and  henceforth 
maintaining  a  tumbling  bay  at  Bushy 
Dyke,  at  such  a  height  and  on  such  a 
level  that  no  water  shall  escape  from  the 
main  river  through  Bushy  Dyke  whilst 
the  water  at  the  plaintiff's  mill  shall  be 
under  the  top  or  head  of  the  stone  water- 
mark and  tumbling  bay  there* 

Charles  Sandys,  plaintiff's  attorney. 

Thomas  Thorpe  De  Lasaux,  defen- 
dant's attorney. 
Accordingly,  judgment  in  that  action 
was  entered  on  the  record  of  the  county 
court,  upon  the  above-mentioned  terms. 
The  defendant  then  gave  the  plaintiff 
parol  licence  to  erect  a  temporary  dam  at 
the  south  end  of  BusHy  Dyke,  which  the 
plaintiff  accordingly  did,  but  erected  it 
^even  inches  higher  than  was  sufficient  to 
procure  his  proper  head  of  water  at  Old 
Barton  Mill.  The  defendant  then  pro- 
ceeded himself  to  convert  this  temporary 
dam  into  one  of  a  more  permanent  nature 
by  puddling  it  with  clay  and  straw  so  as 
to  render  it  effectual  for  the  purpose  of 
keeping  the  water  from  running  away  from 
the  tail  of  Abbot's  Mill  through  the  dyke 
into  the  north  branch.  No  tumbling  bay 
was  at  any  time  erected  by  the  defen- 
dant, and  in  consequence  of  the  default  in 
this  respect,  the  plaintiff  issued  execution 
upon  the  judgment  above  mentioned. 
The  amount  of  Uie  judgment  was  paid  into 
court,  and  the  defendant  then  made  an 
application  to  have  it  refunded  to  him, 
wluch  was  refused,  and  the  amount  of  the 
judgment  was  ordered  to  be  paid  out  of 
court  to  the  plaintiff.  Evidence  was  given 
on  the  part  of  the  plaintiff  that  the  defen- 
dant's men  had  deepened  the  back  stream, 
that  they  had  taken  out  some  stuff,  parti- 
cularly at  Christmas  1850  and  January 
1851 — this  was  at  a  place  called  Bushy 
Dyke  Comer, — and  that  drift,  sand,  and 
gravel  were  carried  off  the  premises.  It 
was  also  proved  that  the  working  of  the 
plaintiff's  mill  was.  by  reason  of  the 
before-mentioned  temporary  dam  satisfac- 
tory to  the  plaintiff  until  September  last, 
when  about  the  9th  or  10th  of  that  month 
the  plaintiff  found  that  the  mill  was  short 
of  water,  and  upon  inspecting  the  dam  it 
was  found  that  it  had  been  lowered  by 
the   defendant  himself.      The    defendant 


cut  down  ten  inches  of  the  dam,  b 
sequently  raised  it,  so  that  on  the 
trial  the  head  of  water  was  aliout  tl 
as  usual.  The  plaintiff's  evidence 
that  he  could  not  work  his  mill  as  ! 
to  do  in  consequence  of  the  escape  < 
into  Bushy  Dyke  in  September,  m 
he  was  obliged  to  send  com  to  be 
at  other  mills. 

The  defendant  did  not  questi 
plaintiff's  right  to  a  certain  head  c 
at  Barton  Mill,  but  set  up  as  a  dei 
the  plaint  as  it  then  stood,  first, 
was  not  guilty ;  and,  secondly,  tha 
ment  had  already  been  recovered  in 
of  the  same  causes  of  action.  Al 
case  was  closed  on  both  sides,  and 
diately  before  summing  up,  the 
expressed  his  opinion  that  there 
evidence  of  any  agreement  to  er 
tumbling  bay;  that  the  terms  ag 
amounted  only  to  a  condition  with 
to  issuing  execution  on  the  judgmen 
first  action,  and  the  condition  not 
been  fulfilled  the  judgment  was  en 
that  he  (the  Judge)  should  therefor 
the  jury  to  withdraw  their  attentic 
that  part  of  the  particulars  and  he 
strike  out  the  second  count,  and 
the  particulars  were  not  full  enough 
all  the  evidence  produced  as  to  the 
water,  he  should,  under  the  104t] 
amend  the  proceedings  by  adding  tlfc 
"  and  unlawfully  lowered  the  heig 
bay  or  dam  at  the  south  end  of  tl 
called  Bushy  Dyke,"  between  the 
*'the  said  northern  branch  thereoi 
the  words  *'  whereby  the  said  plainti 

The  Judge  then  directed  the  j 
confine  their  attention  to  the  evid 
acts  alleged  to  have  been  done  si 
last  action,  namely,  since  Septembe 
for  that  for  the  previous  acts  the  ] 
had  received  damages,  and  that  if  th* 
satisfied  that  by  the  clearing  of  the 
as  alleged  by  the  plaintiff's  evideno 
the  lowering  of  the  dam,  or  both,  th* 
tiff  had  been  deprived  of  any  portioi 
head  of  water  to  which  he  was  e 
they  should  find  a  verdict  for  him. 

There  was  no  objection  taken 
jurisdiction  of  the  Court  to  try  the 

The  jury  found  a> general  verdict 
plaintiff,  damages  10/. 

The  defendant  gave  the  following 
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oC  appeal :— In  the  County  Conrt  of  Kent, 
a^t.  Canterbury,  between  Benjamin  Johnson, 
plaintiff,  and  Willian]  Cannon,  defendant. 
—To  Mr.  Benjamin  Johnson  the  above- 
named  plaintiff,  Mr.  Charles  Sandys,  his 
solicitor,  and  to  George  Furley,  Esq.  clerk 
of  the  said  county  court. 

^^Hiereas  at  the  trial  of  the  above-named 

plaint  in  the  County  Court  of  Kent,  at 

Canterbury,  on  the  14th  day  of  November 

imt.,  before  Charles  Harwood,  Esq.  Judge 

of  the  said  conrt,  the  said  Judge  amended 

the  particulars  of  demand  delivered  by  you, 

^  said  plaintiff,  as  your  cause  of  action, 

ty  inserting  therein  certain  words ;    now, 

^1  the  defendant,  being  dissatisfied  with 

^  determination  of  the  said   Judge  in 

^'I'Uiig  the  said  amendment,  and  with  his 

direction  thereon  to  the  jury,  do  hereby 

^^  you  notice  that  it  is  my  intention  to 

appe^  against  the  said  determination  and 

dffection  to  the  Court  of  Queen's  Bench, 

'^Westminster.     Dated  this   twenty-second 

^T  of  November  in  the  year  of  our  Lord 

^^  tliousand  eight  hundred  and  fifty -one. 

^'^Miam  Cannon. 

"I^e  questions  for  the  Court  were,  whether 
^  Judge  was  entitled  to  make  the  amend- 
^°^t9  under  die  circumstances ;  and  sup- 
P^'^ing  the  amendments  to  be  proper, 
^^^ther  upon  the  facts  above  stated, 
^^  plaintiff  had  a  g5od  cause  of  action  in 
'^•pect  of  the  lowering  of  the  dam  and 
opening  the  stream. 

-ftowe,  for  the  respondent. — There  is  a 

Preliminary  objection.     This  Court  has  no 

jurisdiction  to  hear  this  appeal.  The  notice 

^  the  appeal,  which  is  set  out  in  the  case, 

tt  bad  in  law  as  it  does  not  comply  with 

^  rules  regulating  the  practice  of  the 

CQioiity  courts,  drawn  up  pursuant  to  the 

«t»t,12&18Vict.  clOl.s.  12.  Rule  151. 

^nires  that  **  the  notice  of  appeal  shall 

^  in  writing,  and  shall  state  the  grounds 

^  which  the  party  appeals,  and  shall  be 

ngBed  by  the  appellant,  bis  attorney  or 

'S^t,  sod  such  notice  must  be  served  on 

^  cleik  as  well  as  the  successful  party,'' 

^    The  grounds    of  appeal   are    not 

P^^perly  stated  here.     There  is  no  state- 

™^l  in  this  notice  what  the  amendment 

*?■»  ^  what  the  direction  of  the  Judge 

*^^^hich  the  appellant  is  dissatisfied. 

.  ^JOHTMAN,  J.  —  Have   we   anything 

^  %idi  the  question  as  to  the  notice  ?] 


Unless  this  Court  can  decide  it  no  Court 
can,  for  the  proceedings  had  terminated  in 
the  court  below. 

[WioHTMAN,  J. — No ;  the  county  court 
Judge  had  to  sign  the  case.  He  might 
have  said  to  the  appellant,  if  you  do  not 
give  the  proper  notice  I  cannot  tell  what 
points  to  raise.] 

The  Judge  does  not  draw  the  case,  the 
parties  agree  upon  it* 

[WiGHTMAN,  J. — If  they  agree  the  want 
of  notice  of  the  grounds  is  immaterial.] 

[Pattbson,  J. — I  do  not  think  that  we 
have  anything  to  do  with  the  notice.  All 
that  the  rule  requires  to  be  done  is  for  the 
/information  of  the  Court  below.  The 
Judge  has  chosen  to  think  the  notice  good. 
It  is  sufficient  to  give  us  jurisdiction.  We 
will  hear  the  appeal.] 

BarrotOj  for  the  appellant. — The  county 
court  Judge  was  wrong  in  making  the 
amendment.  The  power  of  amending 
is  given  and  defined  in  rule  104.  of  the 
County  Court  Rules.  The  only  case 
in  which  the  Judge  has  the  power  of 
amending  is  where  there  is  a  variance 
between  the  matters  stated  in  the  proceed- 
ings and  the  evidence.  The  case  here  does 
«not  shew  or  allege  any  variance ;  but  the 
Judge  merely  says  '*as  the  particulars 
were  not  full  enough  to  meet  all  the  evi- 
dence produced  as  to  the  loss  of  water,  he 
should,  imder  the  104th  rule,  amend  the 
proceedings."  If  there  was  sufficient  evi- 
dence to  warrant  the  case  going  to  the  jury 
on  the  plaint  as  it  stood,  the  Judge  had 
no  right  to  amend.  Besides,  the  amend- 
ment was  made  after  the  defendant's  case 
was  closed.  The  defendant,  therefore,  was 
deprived  of  the  opportunity  of  addressing 
the  jury  on  the  amended  case,  by  which  a 
new  issue  was  raised. — [He  then  contended 
on  the  facts  that  the  plaintiff  had  no  cause 
of  action.] 

Rowe^  for  the  respondent,  was  not  called 
upon. 

Patteson,  J. — The  first  question  is, 
whether  the  county  court  Judge  had  the 
right  of  making  the  amendment  under 
rule  104.  The  words  of  the  rule,  which 
are  very  general,  are  as  follows: — "Where 
at  the  hearing  a  variance  appears  between 
the  evidence  and  the  matters  stated  in  any 
of  the   proceedings  in  the  county  court. 
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such  proceedings  may,  at  the  discretion  of 
the  Jadge,  and  on  such  terms  as  he  shall 
think  fit,  he  amended,  and  such  amend- 
ments, as  well  as  amendments  as  to  parties 
when  ordered,  shall  he  made  in  open  court, 
and  during  the  sitting  of  the  Court." 
The  learned  Judge  here  has  considered 
that  there  was  a  variance  hetween  the 
evidence  and  the  proceedings  in  the  county 
court.  There  was  evidence  of  this  dam 
having  heen  erected,  and  made  permanent 
hy  the  defendant,  and  afterwards  of  its 
having  heen  taken  down  hy  him  ten  inches, 
that  is,  three  inches  helow  the  height  which 
was  necessary  to  preserve  to  the  plaintiff 
his  right  head  of  water.  Nothing  was  said 
ahout  this  dam  in  the  proceedings  in  the 
county  court.  There  was  so  &r  a  variance; 
and  the  Judge  in  his  discretion  thought  it 
necessary  to  amend  the  plaint  ii^  order  to 
meet  this  evidence.  I  cannot  say  that  I 
quite  agree  with  him.  I  should  have  put  the 
lowering  the  dam  out  of  the  question,  not 
indeed  hy  way  of  evidence,  hut  as  a  cause 
of  action,  and  I  should  have  considered 
that  the  substantial  cause  of  action,  which 
was  the  diminishing  the  plaintiff's  head  of 
water,  and  which  the  dam,  while  it  existed, 
prevented,  was,  on  its  being  lowered, 
restored.  Still  I  think  that  the  Judge  had 
the  right  to  make  this  amendment  at  his 
discretion,  and  that  we  cannot  interfere 
with  the  exercise  of  his  discretion.  It  is 
said  that  the  defendant,  by  this  amend- 
ment, was  shut  out  of  some  defence  that 
he  might  have  offered.  Had  the  defendant 
on  the  amendment  being  proposed,  desired 
to  be  allowed  to  go  into  some  further 
evidence,  or  to  have  had  the  case  adjourned, 
the  point  should  have  been  submitted  to 
the  Judge,  and  the  Judge  would  have  ex- 
ercised his  discretion  as  to  the  terms  on 
which  he  would  have  allowed  the  amend- 
ment to  be  made.  It  ought  to  have 
appeared  on  the  face  of  the  case  that  such 
a  proposition  was  submitted  to  the  Judge. 
I  cannot  take  upon  me  to  say  that  the 
Judge  had  not  the  power  to  make  this 
amendment. — [He  then  examined  the  facts 
of  the  case,  and  decided  that  the  plaintiff 
had  a  cause  of  action  in  respect  of  the 
deepening  the  stream,  though  he  had  no 
right  to  have  the  dam  continued,  and  held 
that  the  judgment  ought  to  be  afiirmed.] 
WiOHTMAN,  J. — I  do  not  see  what  pos- 


sible hardship  the  defendant  ha 
or  could  have  sustained  by  the  a 
His  case  is,  that  he  had  not  be< 
lowering  the  level  of  the  water, 
know  by  what  means  he  had  h 
level  of  the  water  if  it  had  be 
by  him.  The  inserting  the  wor 
ing  the  lowering  the  dam  in  the 
merely  to  avoid  a  supposed  vs 
formal  difficulty.  It  seems  to  i 
Judge  had  the  power  to  make  1 
ment,  and  to  impose  such  te 
thought  necessary,  and  that  h< 
fectly  warranted  in  making  the 
— [He  then  observed  on  the  c 
that  the  substantial  grievance 
by  the  plaintiff  was  the  reduci 
head  of  water,  and  that  it  was 
whether  this  was  done  by  loweri 
or  by  any  other  means,  and  ex 
opinion  that  the  judgment  ov 
affirmed.  3 

Rowe  applied  for  costs. 

Patteson,  J. — When  the 
below  is  affirmed,  costs  follow  i 
of  course,  unless  the  contra] 
pressed. 

Judgment  affirmed^  u 


Bail  Coubt.^ 

1 852  >     ^^^^YMAENLLWT 

Jan.  30.     3  MICHAEL'S,  PE 

Poor  Law — Appeal  against  Oi 
moval — Effect  of  Notice  of  Ahat 

If  the  respondent  parish  give  n 
appellant  parish^  under  the  statu 
Vict,  c.  31.  s.  8,  that  they  abt 
appeal  against  an  order  ofremova 
of  Quarter  Sessions  have  no  pot 
ceed  with  the  appeal,  though  i 
respited  on  terms  at  a  previous  s€ 
if  they  make  an  order  quashing  i 
and  giving  costs  to  the  appellants^ 
is  null,  and  cannot  be  removed  im 
of  Queen's  Bench  for  the  purpo 
enforced. 

[For  the  report  of  the  abov 
21  Law  J.  Rep.  (n.s.)  M.C.  p. 
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/^REEVES   AND   ANOTHEH,  TRUS- 

^852.      J        TEES    OF   THE    SECOND    BO- 

JokXl.  29.    j        ROUGH        OF        SOUTHWARK 

V,      BENEFIT  SOCIETY  V.  WHITE. 

J^eneJU  Building  Society — Right  of  Action 
hy  2'rustees — Proceeding  hy  Arbitration — 
\^  Geo,  4.  c.  56.  s.  27. — Exclusive  Remedy 
— Jl^aterial  Traverse— Omission  to  appoint 
Arbitrators — Laches  of  the  Society. 

The  deelaralian  alleged  the  making  of  an 

iwd^nture  of  mortgage  between  the  trustees 

of  €M.  benefit  building  society  of  the  one  partf 

<m^  the  defendant^  a  member  of  the  society , 

of    the  other  part,  whereby  in  consideration 

of  600/.,  the  amount  appropriated  in  respect 

of  tAe  defendants  shares,  and  paid  to  him 

if      the  trustees,   the  defendant  mortgaged 

ttrt4iih  land  to  the  trustees  for  the  use  and 

^e^m^^  of  the  society,  and  did  also  thereby 

e^^^iusnt  to  make  the  several  payments,  and 

f^r/'om  all  the  rules  of  the  society  in  respect 

^r  the  said  share.     It  then  alleged,  after  the 

^^^^^r  necessary  averments,  as  breaches,  first, 

^^   nonpayment  of  certain  monthly  install 

^^Mit  according  to  one  of  the  rules  of  the 

^^^^ety;  secondly  and  thirdly,  the  non-pay^ 

^^nt  of  subscriptions  and  fines  pursuant  to 

•*^  rules  of  the  society. 

^leas,  first,  that  the  sSrrf  rule  provided 

^^t  "(ie  directors  shaU  decide  any  dis^ 

f^^es  that  may  arise  between  the  society 

•*€l  any  member,  or  any  person  complaining 

***  recount  of  any  member,  respecting  the 

^^^^^truction  of  or  any  omission  in  the  rules, 

**^    respecting    any   other   matter    relating 

^  ^society  and  such  member  or  person; 

^^  the  decision  of  the  directors,  if  satisfac^ 

7^  to  both  parties,  shall  be  conclusive ;  but 

V    not  satisfactory,  such  dispute  shall  be 

^^emd  to  arbitrators,  pursuant  to  10  Geo.  4. 

^l^  s.  27,"  ^c.     The  plea  then  alleged 

^^  the  causes  of  action  were  matter  in  dis^ 

^**^  between  the  society  and  the  defendant 

^  « member,  respecting  matters  relating  to 

^J5  <oeJe^  and  the  defendant  as  a  member. 

7^  arbitrators  were  duly  appointed  accord^ 

*^  to  the  said  rule,  and  continued  to  be 

^^^^ators  until  the  commencement  of  the 

^;     That  the  defendant  had  never  had 

^^^  tf  or  assented  to  any  decision  of  the 

*/^^^*ori,  and  had  always  been  and  was 

^•j%f  and  willing  to  refer  the  causes  of 

^^  to  the  said  arbitrators,  ^c. 

^^mdly,  that  the   \%th  rule  provided 


that  before  a  member  should  be  allowed  to 
receive  the  amount  of  the  appropriation  men^ 
tioned  in  the  rule,  he  should  deliver  to  the 
manager  of  the  association  a  written  state^ 
ment  <^  the  nature  and  situation  of  the  pre^ 
mises  offered  as  a  security,  and  the  manager 
should  forthwith  transmit  the  same  to  the 
surveyor  of  the  association,  who  should  sur^ 
vey  the  premises  and  report  to  the  directors, 
and  if  the  directors  were  satisfied  they  were 
to  have  such  security  examined  and  approved 
of  in  the  manner  pointed  out  in  the  said 
rule,  and  then  2001.  should,  be  advanced 
out  of  the  funds  of  the  association,  upon 
a  mortgage  by  the  member  of  the  property 
purchased  by  the  appropriation  or  of  other 
property,  S^c.  That  the  I9th  rule  provided, 
that  if  after  execution  of  a  mortgage  a  mem-- 
bet' failed  for  six  monthly  nights  to  pay  and 
observe  aU  subscriptions,  payments  and  regu^ 
lations,  then  the  directors  should  appoint 
a  person  to  collect  the  rents  and  profits  of 
the  premises,  and  if  insufficient,  or  the 
member  refused  to  allow  or  to  empower  such 
collection,  or  if  required,  himself  to  collect 
and  pay  over  the  same,  then  the  directors 
were  empowered  to  sell  the  property,  ^c. 
The  plea  further  alleged,  that  the  causes  of 
action  were  in  respect  of  certain  subscript 
tions  and  other  payments,  which  were  for 
more  than  six  calendar  months  after  the 
execution  of  the  mortgage  indenture  due  and 
owing  by  the  defendant  as  a  member.  That 
the  defendant  had  failed  for  six  monthly 
nights  to  pay  and  perform  his  subscriptions 
and  regulations.  That  the  mortgaged  pre- 
mises were  a  sufficient  security  to  the  asso- 
ciation for  the  monies  advanced  and  required 
to  be  paid ;  and  that  if  the  directors  had 
appointed  a  person  to  collect  the  rents  and 
profits  of  the  premises,  there  would  have 
been  sufficient  to  reimburse  the  plaintiffs  all 
costs,  charges  and  expenses,  and  all  sub- 
scriptions and  other  payments  due  from  the 
defendant.  There  was  then  an  averment  of 
readiness  and  willingness  on  the  part  of  the 
defendant  to  permit  the  rents  to  be  collected, 
^c,  and  a  failure  on  the  part  of  the  direc- 
tors and  trustees  to  appoint  any  person  for 
that  purpose,  or  to  require  the  defendant  to 
collect  them  himself      Verification. 

Replication  to  the  first  plea,  that  the  rules 
were  duly  certified,  allowed  and  enrolled, 
and  the  first  meeting  of  the  society  afterwards 
holden,  before  the  defendant  became  a  member. 


Vol. 


:xi.] 


HILARY  TERM,  1852. 


171 


betw^ecn  the  defendant  of  the  one  part,  and 
the  ssud  J.  S,  and  J.  H.  (therein  described 
as  tmstees  of  the  said  society)  of  the  other 
party  after  reciting  that  in  accordance  with 
the  rules  of  the  said  society  the  defendant 
hsTing  become  a  member  of  the  said  so- 
ciety, the  sum  of  6001,  had  been  duly 
appropriated  to  him  in  respect  of  his  shares 
in  the  said  society  by  way  of  loan,  to  be 
repaid  as  in  such  recital  stated,  to  be  in 
the  said  indenture  after  mentioned :  and 
further  reciting,  that  the  directors  of  the 
said  aoeiety  being  prepared  to  pay  the  de- 
fendant the  said  sum  of  6002.  in  respect  of 
the  said  shares,  he  had  requested  them  to 
^dv^ance  him  the  same,  and  the  defendant 
^^  proposed  to  grant  the  release  therein 
^ontmmed  by  way  of  mortgage  to  the  trus- 
t^^9  of  the  said  society,  pursuant  to  the 
^^n  of  the  said  society :  it  was  witnessed 


^^^  tod  all  other  necessary  title  deeds  relating 
"•■■"CUi,  wiUi  the  trustees,  as  security  to  the  sodetr 
"^  ^Hc  repayment  of  the  aaid  sum  of  2001.,  with 
f*^h  Qtlier  sums  aa  by  those  rules  were  required  to 
^J^id. 

^ule  19.  That  the  mortgagcideed  should  he  to 
"^'^re  to  the  society  the  payment  by  the  member 
'*^^^ving  the  appropriation  of  the  sum  of  20/.  per 
y^^c  towards  the  repayment  of  2001.  advanced 
!|Hni  his  shares,  until  the  whole  sum  of  200/.  should 
^  v^etnrned ;  and  until  such  sums  were  paid,  the 
^ho|«  of  the  writings  and  deeds  of  the  property 
■■'Hald  be  in  the  custody  of  the  society.  The  pay- 
l^^ts  to  be  nude  monthly  during  the  time  of  pay- 
*fS  the  20/.  per  year,  or  any  larger  sum  in  propor- 
^'^'vt.  the  member  riiould  oootinne  to  pay  his  or  her 
*^Wcription  of  1  Is.  per  month,  the  same  aa  though 
"^  Had  not  received  his  appropriation. 

''Bale  36.  That  the  word  "trustees"  should 
""■.11  tneh  persons  as  should  be  appointed  to  hold 
*»cli  office  for  the  time  being.  The  word  '*  month'* 
i^ouU  mean  a  calendar  month. 

A.Bd  with  respect  to  returns  of  subscriptions  and 
termiBstion  of  the  society. — 

**&iik  87.    That  when   the    purposes  of  that 

i^^^ety  iboold  have  been  completed  by  each  of  the 

>^^fci  baring  obtained  ita  appropriation,  the  appro- 

pn^timt  riiould  terminate ;  that  the  whole  of  the 

iBMnicyiiibscribed  for  each  share  should  be  returned 

to  the  ihtreholdcrs,  or  to  their  executors  or  admin- 

y^toft,  in  the  following  manner : — Those  mem- 

*^  «hD  should  have  fully  repaid  the  200/.  should 

'^  .*t  liberty  to  draw  quarterly  for  the  amount  of 

"•*'  cabscriptions  paid  into  the  society  in  the 

*»e  order  as  the  shares  were  drawn,  except  as 

^^j^iBeotSoned ;  and  after  satisfsction  of  the  shares 

vj^  Slid  members,  the  smount  of  subscriptions 

?J*^caeb  of  those  members  who  should  not  have 

^  repaid  the  200/.  should  be  set  off  from  time  to 

S^  ••  10  much  money  paid  on  account  of  the 

STJ?  ^  ^^  •"**  ^^^     '^""'  *^*  member 
^*  •••■Id  obtain  his  property  at  the  end  of  twelve 


that,  in  consideration  of  the  premises  men- 
tioned in  the  indenture,  and  of  the  sum  of 
600/.  to  the  defendant  paid  hy  the  said 
J.  S.  and  J.  H,  as  such  trustees,  the  defen- 
dant did  thereby  grant,  bargain,  sell,  alien 
and  release  unto  the  said  J.  S.  and  J.  H, 
their  heirs  and  assigns,  all  that  piece  or 
parcel  of  land,  &c.  upon  certain  mortgage 
trusts.  And  the  defendant  did  thereby 
for  himself,  his  heirs,  executors  and  admi- 
nistrators covenant  and  agree  with  the  said 
J.  S.  and  J.  H,  their  heirs  and  assigns, 
and  their  successors,  trustees  for  the  time 
being  of  the  said  society,  that  he,  the  de- 
fendant, his  heirs,  executors,  administrators 
and  assigns,  would  at  all  times  thereafter 
make  the  several  payments,  and  perform  all 
the  rules  of  the  said  society  in  respect  of  the 
said  shares,  or  otherwise,  on  his  or  their 
part  to  be  made  and  performed,  which  said 
indenture  was  *and  is  a  security  to  the 
said  society,  and  was  taken  in  the  names  of 
the  trustees  aforesaid  for  the  use  and  benefit 
of  the  said  society,  pursuant  to  the  said 
rules.  That  the  said  society  had  con- 
tinued from  the  establishment  thereof  and 
during  all  that  time  had  been  entitled  to 
have,  and  had  had  the  benefit  of  the  sta* 
tutes  provided  for  the  establishment  and 
regulation  of  benefit  building  societies, 
and  during  all  that  time  the  said  monthly 
meetings  had  been  duly  holden,  and  the 
rules  had  from  the  making  thereof  con- 
tinued in  force,  and  the  purposes  of  the 


years  would  then  be  entitled  to  receive  from  the 
society  about  80/.,  which  sum  of  80/.  being  deduct- 
ed  from  the  200/.  would  lesve  a  balance  of  120/., 
which  the  said  member  would  therefore  pay  off  in 
four  years.  The  whole  of  the  subscriptions  were 
to  be  thus  returned  with  the  exception  of  Ss,  6d,  per 
annum,  from  each  member,  which,  together  with 
whatever  interest  of  money  should  be  received  from 
the  bankers,  and  all  fines  paid  in  obedience  to  the 
rules,  should  be  appropriated  to  the  paying  of  the 
necessary  expenses  of  toe  society.  If  from  any  un- 
foreseen loss  or  damage  that  might  be  sustained  by 
the  society,  it  should  appear  that  that  sum  is  insuf- 
ficient for  the  defrayment  of  the  expenses  of  the 
association,  it  should  be  lawful  for  the  deficiency  to 
be  made  up  by  a  proportionate  deduction  from  the 
returned  subscriptions ;  and  that  then  three-fourths 
in  number  of  the  members  present  at  any  meeting 
convened  by  giring  seven  days'  notice  to  each 
member  who  should  have  full  power  to  declare  that 
association  at  an  end,  and  all  the  accounte  should 
be  finally  closed,  and  such  resolution  should  be 
effectual  at  law  and  in  equity  as  a  release  from  all 
the  members.^ 
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said  society  had  not  been  completed  by 
each  of  the  shares  having  obtained  its  ap- 
propriation, or  otherwise  howsoever,  and 
the  said  society  was  not  at  an  end,  and  the 
said  instalments  and  subscriptions  and  fines 
still  continued  payable,  pursuant  to  the  said 
13th,  14th  and  19th  rules.  And  although 
the  said  society  and  the  trustees  thereof 
for  the  time  being»  including  the  plaintiffs, 
had  always  respectively  observed  and  per- 
formed, and  been  ready  and  willing  to 
observe  and  perform  all  matters  and  things 
by  them  respectively  to  be  observed  and 
performed  according  to  the  said  indenture, 
and  the  said  advance  of  600/.  was,  to  wit, 
&c.  duly  made,  and  although  the  defendant 
from  the  making  of  the  said  indenture  by 
him  hitherto  had  been  a  member  of  the 
said  society,  nevertheless  the  plaintiffs  say 
that  the  defendant  did  not  nor  would  yearly 
pay  60/.  towards  the  re-^ayment  of  the 
monies  advanced  as  aforesaid  by  monthly 
payments,  according  to  the  said  19th  rule ; 
but  on  the  contrary  thereof,  a  large  sum  ojf 
money,  to  wit,  35/.,  became  and  was  due 
and  in  arrear  from  and  by  the  defendant  to 
the  said  society  for  and  on  account  of  seven 
calendar  months  then  last  elapsed.  Second 
breach,  that  although  the  defendant  at  the 
making  of  the  said  indenture  by  the  defen- 
dant as  aforesaid,  and  thenceforth  during 
a  long  period  of  time,  to  wit,  seven  months 
next  preceding  and  ending  with  and  in- 
cluding the  month  of  June  1851,  was  the 
holder  of  three  shares  in  the  said  society, 
yet  the  defendant  did  not  nor  would  pay 
the  subscriptions  due  by  him,  pursuant  to 
the  said  13th  rule  of  the  said  society  in 
respect  of  the  said  three  shares,  but,  on  the 
contrary,  a  large  sum  of  money,  to  wit, 
11/.  lis.  of  the  subscriptions  aforesaid, 
became  and  was  due  and  in  arrear,  pur- 
suant to  the  said  13th  rule,  for  and  in 
respect  of  twenty-one  subscriptions  of 
11*.  6d,  each,  accruing  due  in  the  seven 
calendar  months  last  aforesaid  in  respect 
of  the  said  three  shares.  Thinl  breach, 
that  although  the  defendant  on  the  occa- 
sions aforesaid,  to  wit,  at  the  monthly 
meetings  of  the  said  society,  holden  in  the 
said  last-mentioned  seven  months  respec- 
tively, neglected  to  pay,  and  did  not  pay 
his  monthly  instalments  and  subscriptions 
as  aforesaid,  and  thereby  in  each  of  those 
months  incurred  and  became  liable  to  pay 


fines,  pursuant  to  the  rules  of  the  said 
society,  yet  the  defendant  had  not  paid 
the  last-mentioned  fines,  or  any  part 
thereof,  but  on  the  contrary  thereof,  the 
said  fines  amounting,  to  wit,  to  3/.  Is,  &d, 
were  still  due  and  owing  to  the  said  society : 
to  the  damage  of  the  plaintiffs,  as  trustees 
of  the  said  society,  of  200/.,  &c. 

Pleas,  first,  that  one  of  the  said  rules  so 
certified,  allowed,  and  entered  as  in  the 
declaration  mentioned,  and  which  rules  at 
the  time  of  the  making  of  the  said  inden- 
ture thereinafter  mentioned,  and  the  defen- 
dant's becoming  a  member  of  the  said 
association  were  and  continually  thence 
had  been  in  fuU  force  and  binding  on  the 
several  members  an  d  officers  of  the  said  asso- 
ciation, and  on  the  contributors  thereto, 
was  in  the  words  and  figures  following :  that 
is  to  say,  '*  Arbitration.  The  directors  shall 
decide  upon  all  disputes  that  may  arise 
between  this  society  and  any  member, 
or  any  person  complaining  on  account  of 
any  member,  respecting  die  construction 
of  or  any  omission  in  these  rules,  or  re- 
specting any  pfher  matter  relating  to  this 
society,  and  such  member  or  person  ;  and 
the  decision  of  the  directors,  if  satisfactory 
to  both  parties,  shall  be  conclusive,  but  if 
not  satisfactory,  such  dispute  shalL  be  re- 
ferred to  arbitrators  pursuant  to  10  €reo.  4. 
c.  56.  s.  27,  &c."  That  the  word  "direc- 
tors"  in  the  said  rule  means  the  persons 
appointed  to  and  holding  the  office  of 
directors  of  the  said  association  in  the 
declaration  mentioned,  and  the  word 
"  society"  in  the  said  rule  means  the  said 
association,  and  the  words  *'  these  rules"  in 
the  said  rules  mean  the  said  rules  so  certified, 
allowed,  and  entered  as  in  the  declaration 
mentioned,  and  so  in  force  and  binding  as 
hereinbefore  mentioned.  That  each  and 
every  of  the  claims  and  causes  of  action 
in  the  declaration  mentioned  were  before 
and  at  the  commencement  of  this  suit- 
matters  in  dispute,  arisen  between  the 
society  in  the  said  rule  mentioned,  and  the 
defendant  as  a  member  thereof,  respecting 
certain  matters  relating  to  the  said  society 
and  the  defendant  as  such  member  thereof 
within  the  meaning  of  the  said  rule ;  tliat 
is  to  say,  the  defendant  as  such  member 
before  and  at  the  commencement  of  this 
suit,  disputed  his  liability  to  pay  the  seve- 
ral amounts,  the  non-payment  whereof  was 
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relied  upon  in  the  respective  breaches  laid 

in  time  declaration,  to  the  said  society,  or  to 

the  plaintiifs  as  trustees  thereof;  and  the 

light    of  the  said  society  and  the  trustees 

Uwreof,  or  either  of  them,  under  the  said 

roles  to  bring  or  maintain  any  action  in 

retpect  thereof,  against  the  defendant  as 

iBcb  member ;  that  arbitrators  were  duly 

appointed  according  to  the  said  rule,  and 

eontinued  to   be    arbitrators    thenceforth 

until  and  at  the  commencement  of  this  suit, 

tnd  that  the  defendant  had  never  at  any 

time  had  notice  of  or  assented  to  any  deci* 

Bon  of  the  said  directors  upon  the   said 

matters  in  dispute,  and  had  always  from  the 

time  when  the  said  dispute  so  arose  and 

the  alleged  causes  of  action  accrued,  as  in 

the  declaration  mentioned,  hitherto  been 

Teidy  and  willing,  as  the  said  directors  well 

knew,  and  thereby  offered  to  refer  the  said 

matter  in  dispute,  being  the  said  causes  of 

action  and  claims  in  the  declaration  men- 

tionecl,  to  the   said  arbitrators,   or    any 

three  of  them,    according    to    the    true 

intent  and  meaning  of  the  said  rule  and  of 

^  atatates,  and  of  the  section  thereof  in 

^  nid  mle  particularly  specified,  and 

tint  the  defendant  is  ready  to  verify,  &c. 

Secondly,  that  another  of  the  said  rules, 
to  wit,  the  18th,  provided,  that  before  any 
memher  of  the  said  association  shall  be 
•ilowed  to  receive  the  amount  of  the  ap- 
pnypriation  in  the  said  rules  mentioned,  he 
•Wl  deliver,  or  cause  to  be  delivered,  to 
^  manager  of  the  said  association  a 
statement  in  writing  containing  the  nature 
^  situation  of  the  premises  intended  to 
P*  oflfered  for  the  security  thereof,  accord- 
"*?  to  a  certain  form  annexed  to  the  said 
''"^•land  the  said  manager  shall  forthwith 
^"•'^it  the  said  statement  to  the  surveyor 
of  the  said  association,  who  shall  survey 
^  premises  and  make  his  written  report 
twreof  to  the  directors  of  the  said  asso- 
^on  within  one  week  after  the  receipt  of 
^  ««id  statement,  and  if  the  said  directors 
**  «Uisfied  that  the  premises  so  offered  are 
*  *J|&ient  security  to  the  said  association, 
^  aluiU  then  instruct  the  solicitor  of  the 
*jj  association  to  examine  the  title  deeds, 
^  be  ihall  make  his  written  report  on 
Jt^  *We  within  one  week  after  the  receipt 
^Qiainttnictions,  and  if  the  said  directors 
^••tiified  with  the  title,  the  conveyance 
*^Hld  premises  to  the  member  receiv- 


ing the  said  appropriation,  and  all  other 
necessary  documents,  shall  be  forthwith 
prepared  by  the  said  solicitor,  and  a  certain 
sum,  to  wit,  2002.,  shall  be  advanced  out 
of  the  money  of  and  belonging  to  the  said 
association,  in  the  hands  of  the  bankers  of 
the  association,  provided  such  member 
execute  a  mortgage  of  the  property  pur- 
chased by  the  appropriation,  or  some  other 
property  of  sufficient  value  to  the  said 
association,  and  deposit  the  same  and  all 
other  necessary  title  deeds  relating  thereto 
with  the  trustees  of  the  said  association, 
as  security  to  the  said  association  for  the 
repayment  of  the  sum  advanced,  together  • 
with  all  other  sums  by  the  said  rules  so 
certified,  allowed,  entered,  and  in  force  as 
aforesaid,  required  to  be  paid. 

That  in  and  by  a  certain  other  of  the 
said  rules,  certified,  allowed  and  entered,  in 
force  and  binding  as  in  the  first  plea 
mentioned,  to  wit,  the  19th  of  the  said 
rules,  it  was  amongst  other  things  resolved, 
ordered  and  declared  in  the  words  follow- 
ing, that  is  to  say.  That  if  any  member 
having  executed  a  mortgage  shall  at  any 
time  thereafter  fail,  neglect  or  refuse  for 
six  monthly  nights  to  pay,  observe  and 
perform  all  or  any  of  his  or  her  subscrip- 
tions, payments  and  regulations  on  his  or 
her  part  respectively  to  be  paid,  observed 
and  performed,  then  the  directors  for  the 
time  being  shall  appoint  a  person  or  per- 
sons to  collect  the  rents  and  profits  of  the 
premises  therein  mentioned;  but  should 
the  same  be  insuflicient  to  satisfy  the  pur- 
pose aforesaid,  or  should  the  member  refuse 
to  allow  the  person  or  persons  so  appointed 
to  collect  the  said  rents  and  profits,  or 
neglect  or  refuse  to  supply  such  person  or 
persons  with  sufficient  authority  to  collect 
the  same,  or  if  required  by  the  directors 
under  the  hands  of  the  trustees,  to  collect 
the  same  himself  or  herself,  and  to  pay  the 
same  forthwith  to  such  person  or  persons, 
then  the  said  directors  shall,  without  the 
concurrence  or  consent  of  the  said  member, 
absolutely  sell  and  dispose  of  all  or  any 
part  of  the  said  premises  by  public  auction 
or  by  private  contract,  and  shall  be  at 
liberty  to  rescind  any  contract  or  contracts 
for  the  sale  thereof,  and  to  re-sell  the  same 
premises  by  either  of  the  means  aforesaid, 
and  shall  receive  the  purchase-money 
arising  therefrom.      And   at  any   public 
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sale  any  person  appointed  by  the  directors 
in  writing  shall  be  allowed  to  buy  in  the 
premises  on  behalf  of  the  association,  and 
the  directors  may  re-sell  the  same  without 
being  answerable  for  any  loss  occasioned 
by  such  re-sale;  and  out  of  the  money 
arising  from  such  collection  of  rents  and 
profits  or  such  sale  as  aforesaid,  the  trus- 
tees for  the  time  being  shall  in  the  first 
place  dischaige  all  costs,  charges  and  ex- 
penses which  may  be  incurred  on  account 
of  such  collection  of  rents  or  sale  or  sales 
or  in  anywise  relating  to  the  trusts  therein 
containe  ;  and  in  the  next  place  shall 
retain  to  reimburse  themselves  and  the 
said  association  all  such  principal  sub- 
scriptions and  other  payments  as  shall  be 
then  due,  owing  and  payable  by  such 
member  under  and  by  virtue  of  these  rules, 
or  the  deed  in  trust  to  sell,  mortgage,  or 
other  assurance  or  both,  and  the  monies 
so  retained  for  the  said  association  shall 
be  immediately  placed  with  the  associa- 
tion's bankers  to  the  account  of  the  trustees 
for  the  use  and  benefit  of  the  association, 
and  they  shall  and  will  pay  the  surplus,  if 
any,  arising  from  such  sale  or  collection  of 
rents  to  the  said  member,  or  to  such  other 
person  or  persons  as  he  or  she  shall  by 
writing  under  his  or  her  hand  direct  or 
appoint  to  receive  the  same.  That  the 
word  "  association"  in  the  last-mentioned 
rule,  means  the  association  in  the  declara- 
tion mentioned,  and  that  the  words  **  trus- 
tees and  directors"  in  the  said  last-men- 
tioned rule,  respectively  mean  the  trustees 
and  directors  for  the  time  being  of  the  as- 
sociation, and  that  the  words  "  Qiose  rules" 
in  the  last-mentioned  rule  mean  the  rules 
so  certified,  allowed  and  entered,  in  force 
and  binding,  as  in  the  first  plea  mentioned. 
That  the  claims  and  causes  of  action  in 
the  declaration  mentioned  at  the  com- 
mencement of  this  suit  arose  and  were 
in  respect  of  certain  principal  subscrip- 
tions and  other  payments  wluch  then  were 
and  had  been  for  more  than  six  calendar 
months  after  the  execution  of  the  inden- 
ture in  the  declaration  mentioned  and  before 
the  commencement  of  this  suit  due,  owing 
and  payable  by  the  defendant  as  a  member 
of  the  said  association,  under  and  by  virtue 
of  the  said  rules  and  indenture  of  mortgage. 
That  he,  the  defendant,  after  the  execution 
by  him  of  the  said  indenture  failed  and 


neglected  for  six  monthly  nights  to,  and  did 
not,  pay,  observe  or  peiibrm  all  or  any  of 
his  subscriptions,  payments  andregolationt 
on  his  part  to  be  paid,  observed  and  per- 
formed, of  all  which  the  said  directors  and 
the  plaintiffs  at  the  conmiencement  of  this 
suit,  had  notice ;  that  the  premises  in  the 
declaration  mentioned  so  by  the  defendant 
granted,  bargamed,  &c«  as  in  the  dedam* 
tion  mentioned  were,  at  the  time  of  the 
execution  of  the  said  indenture  by  the  defen- 
dant, and  still  continued  a  sufiicient  security 
to  the  said  association  for  the  repayment 
of  all  the  monies  so  advanced  to  the  defen- 
dant as  a  member  thereof,  as  in  the  decla- 
ration mentioned,  and  of  all  the  other  sums 
by  the  said  rules  required  to  be  paid,  and 
that  if  the  directors  had  upon  such  fiiiliire 
and  neglect  by  the  defendant  as  therein 
aforesaid,  appointed  some  person  or  persons 
to  collect  Uie  rents  and  profits  of  ^e  last- 
mentioned  premises,  the  money  that  would 
have  arisen  from  such  collection  would 
have  been  sufficient  to  discharge  all  costs, 
chaiges  and  expenses  which  would  or 
could  have  been  incurred  by  such  collec* 
tion,  and  to  reimburse  the  plaintifli  as 
such  trustees  as  aforesaid  and  the  said 
association  all  principal  subscriptions  and 
other  payments  which  at  the  time  of  the 
commencement  of  this  suit  were  due,  owing 
and  payable  by  the  defendant  as  su^ 
member,  under  and  by  virtue  of  the  said 
rules  and  the  said  indenture  in  the  decla* 
ration  mentioned,  to  wit,  all  the  claims 
and  causes  of  action  in  the  declaratioB 
mentioned.  That  the  defendant  had  always 
from  the  time  of  the  aforesaid  feilure  and 
neglect  by  him  up  to  the  commencement  of 
this  suit,  been  and  still  was  ready  and  willing 
to  suffer  and  permit  any  person  or  persons 
appointed  by  the  directors  for  such  pur* 
pose,  to  collect  the  said  rents  and  profits, 
and  to  supply  such  person  or  persons  witli 
sufiicient  authority  to  collect  the  same,  and 
upon  being  required  by  the  directors  so  to 
do,  to  collect  the  said  rents  and  profits  him- 
self, and  pay  the  same  forthwith  to  the 
said  person  or  persons,  but  that,  the  said 
directors  had  not  nor  had  the  trustees  at 
any  time  appointed  any  person  or  persons 
to  collect  the  said  rents  and  profits,  nor 
required  the  defendant  to  collect  them 
himself,  and  pay  the  same  to  such  person 
or  persons  as  they  might  and  ought  to 
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ive  done,  according  to  the  true  intent 
nd  meaning  of  the  statute,  and  the  said 
oleB  mo  certified,  allowed  and  entered,  in 
nroe  and  binding  as  in  the  first  plea  men- 
kmedL    Verification. 

Replication  to  the  first  plea,  that  the 

laid  xiiles  in  tiie  said  first  plea  mentioned 

^indading  the  said  rule  the  tenour  whereof 

was  aet  forth  in  the  said  first  plea,  and  which 

rule  ^was  thereinafter  called  the  said  SSi-d 

Tide)  were  duly  certified  and  allowed,  and 

enrolled  pursuant  to  the  statutes  then  in 

foioe  in  that  behalf,  long  before  the  defendant 

became  a  member  of  the  said  society ;  that 

the  fixit  meeting  of  the  said  society  next  after 

tlie  said  rules  were  so  certified  and  allowed 

and  enrolled  as  aforesaid  (being  the  said 

first  meeting  inentioned  in  the  33rd  rule) 

was  dnly  held,  pursuant  to  the  said  rules, 

en  the  11th  of  February  1847,  and  long 

before  the  defendant  became  a  member  of 

flie  said  society ;  that  by  accident,  mistake, 

ad  overtight  on  the  part  of  the  said  society, 

ad  tbe  then  officers  and  members  thereof 

icipecti?ely,  no  such  arbitrators  as  in  the 

vaA  33rd  rule  mentioned,  nor  any  arbitrator 

vbatcTer,  were  elected  or  appointed  at  the 

■id  first  meeting,  or  at  any  adjournment 

^tenof,  and  no  arbitrators  had  ever  been 

^tcted  or  appointed  pursuant  to  the  said 

Mnile ;  that  at  therespective  times  when 

tlie  defendant  became  a  member  of  the  said 

*wiet]r,  and  when  the  said  indenture  was 

i^Na  as  m  the  declaration  mentioned,  and 

^^  the  causes  of  action  in   the  decla- 

^^^  inentioned  respectively  accrued,  and 

^^^  time  of  the  commencement  of  this 

^  Uiere  were  no  arbitrators  appointed 

f'^ffrnkt  to  the  said  33rd  rule  to  whom 

^7  sneh  matters  as  in  that  rule  mentioned 

^!'^  he  referred  pursuant  to  the  said  rule. 

^^^t  this,  that  arbitrators  were  duly 

^^^ted  according  to  the  said  rule  in 

^'^^  *nd  form  as  in  the  said  first  plea 

**t  behalf  alleged.     Conclusion  to  the 

^^•luirrcr  to  the  second  plea,  on  the 
22^  tiiat  the  society,  by  their  trustees, 
Tyj^  "*®  <"*  ^®  express  covenant  of  the 
gJJ^^^iant,  and  were  not  bound  to  pursue 
T^^^^^me  suggested  in  this  plea.  That 
9^    inil^t  adopt  eitiier  course  at   their 


^^ '  to  the  replication.  The  points 

^'''^  All  likt  special  traverse  was  taken 


upon  a  matter  immaterial  to  the  merits  of 
the  first  plea,  or,  at  all  events,  premature ; 
that  it  was  to  be  presumed  that  arbitrators 
were  appointed  in  compliance  with  9  Geo.  4. 
c.  56.  s.  27,  and  the  33rd  rule  made  in 
accordance  with  that  section ;  that  the  so- 
ciety were  not  now  at  liberty  to  set  up  their 
own  laches  in  the  non-appointment  of  arbi- 
trators and  non-compliance  with  the  statute 
under  which  the  plaintiffs'  right  to  sue  arose; 
that  the  replication  should  have  shewn 
affirmatively  the  due  appointment  of  arbi- 
trators, and  the  refusal  of  the  defendant  to 
refer,  as  the  defendant  by  the  covenant  sued 
upon  was  bound  to  perform  all  the  rules  of 
the  society,  and,  consequendy,  to  refer  the 
causes  of  action,  which  the  defendant  had 
averred  his  readiness  to  do.  Joinder  in 
demurrer. 

W.  R.  Cole  (Jan.  16,  20)  for  the  plain- 
tiffs.—-First,  the  summary  remedy  given  by 
arbitration  is  only  cumulative,  and  an  action 
on  the  deed  in  the  superior  courts  is  not 
taken  away.  The  6  &  7  Will.  4.  c.  32. 
s*  4.  extends  to  Benefit  Building  Societies 
the  provisions  of  the  Friendly  Societies 
Act,  10  G^o.  4.  c.  56,  by  section  27.  of 
which  disputes  may  be  referred  to  arbitra- 
tors, but  Uiere  are  no  words  excluding  the 
common  law  right  of  action.  To  many  cases 
the  proceeding  by  arbitration  may  be  in- 
applicable or  inadequate,  as  where  the  defen- 
dant resides  out  of  the  county  where  the 
society  carries  on  its  business,  or  has  no 
goods  there  upon  which  a  distress  could  be 
levied,  whereas  property  elsewhere  may  be 
reached  by  a  judgment  in  an  action.  Sharp 
V.  Aspinall  (2)  and  The  Queen  v.  Grant  (3) 
shew  that  magistrates  residing  within  the 
county  where  the  society  is  established 
have  jurisdiction. 

[Lord  Campbell,  C.J. — Might  there  not 
be  an  action  upon  the  award  ?] 

It  can  only  be  enforced  by  the  Jus- 
tices. Section  21.  enables  the  trustees  for 
the  time  being  to  bring  or  defend  actions 
in  all  cases  concerning  the  property,  right, 
or  claim  of  the  society.  The  general  rule 
on  this  subject  is,  that  if  there  exists  a  right 
or  remedy  at  common  law,  and  a  summary 
remedy  is  also  provided  by  statute,  it  does 
not  exclude  the  common  law  remedy  unless 

(2)  10  B.  &  C.  47;  8.  c  8  Law  J.  Rep.  M.C. 
70. 

(3)  19  Law  J.  Rep.  (n.s.)  M.C.  59. 
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there  are  express  negative  words  in  the 
statute ;  but  if  the  right  is  first  created  by 
the  statute  which  prescribes  a  summary 
remedy  that  remedy  can  alone  be  adopted 
"^Cates  Y.  Knight  (4).  Again,  if  the  sum- 
mary remedy  given  by  a  statute  be  not  so 
complete  and  extensive  as  that  at  common 
law,  the  Courts  will  construe  it  as  being 
merely  cumulative-^  T^Ac  May  or  ^  S^c,  of 
Lichfield  v.  Simpson  (5),  The  Queen  v.  Bu- 
chanan (6)  and  Sharp  v.  Warren  (7). 

[WiGHTMAN,  J.  —  Is  not  the  society 
bound  to  pursue  the  statutable  remedy  in 
any  case  ?] 

It  is  always  optional.  In  Alton  v. 
Pyke  (8)  this  point  was  expressly  decided. 
CutbiU  V.  Kingdom  (9)  and  Morrison  v. 
Glover  (10)  shew  that  the  defendant's 
liability  is  not  merely  as  a  member  of  this 
society,  but  arises  out  of  his  execution  of 
the  mortgage  deed,  by  which  he  assumed 
a  new  liability ;  and  to  the  same  effect 
is  Doe  d.  Morrison  v.  Glover  (II).  Crisp 
V.  Bunburg  {12)  may  be  relied  on  by  the 
other  side,  but  that  case  turned  upon  a 
different  act,  and  Sharp  v.  Warren  was  not 
there  cited ;  it  was  also  shaken  by  The  King 
V.  the  Trustees  of  the  Mildenhall  Savings 
Bank  (13).  In  Timms  v.  WiUiams  (14) 
the  action  was  held  not  maintainable,  be- 
cause it  was  brought  by  the  treasurer 
instead  of  by  the  trustees;  the  general 
question  was  not  decided.  Ex  parte  Payne 
(15)  is  not  in  point.  It  was  an  action  by 
a  member  to  recover  his  deposit,  and  the 
converse  proposition  of  an  action  against 
a  member  was  not  noticed.  The  9  &  10 
Vict.  c.  27*  s.  15,  which  provides  for  a 

(4)  d  Term  Rep.  442. 

(5)  8  Q.B.  Rep.  65 ;  s.  c.  15  Law  J.  Rep.  (n.s.) 
aB.  78. 

(6)  Ibid.  888 ;  8.c.  15  Law  J.  Rep.  (N.8.)aB.  227. 

(7)  6  Price,  181. 

(8)  4  Man.  &  O.  421  ;  8.  c.  11  Law  J.  Rep.  (h.8.) 
C.P.  266. 

(9)  lExch.Rep.494;  8.c.  17  Law  J.  Rep.  (n.s.) 
Exch.  177. 

(10)  4  Ibid.  430;  8.  c  19  Law  J.  Rep.  (m.b.) 
Exch.  20. 

(11)  15  aB.  Rep.  103. 

(12)  8  Bing.  394;  8.  c  1  Law  J.  Rep.  (n.s.) 
C.P.  112. 

(13)  6  Ad.  &  £.  952;  8.c  6  Law  J.  Rep.  (n.8.) 
M.C.  136. 

(14)  3aB.Rep.413;  8.  c.  11  Law  J.  Rep.  (n.s.) 
aB.  210. 

(15)  5  Dowl.  &  L.  P.C.  679;  s.  c.  18  Law  J.  Rep. 
(n.s.)  aB.  197. 


reference  of  disputes  to  the  registrar,  i 
in  the  case  of  disputes  exceeding  2( 
Attorney  Greneral  certifies  that  it  oa 
be  decided  by  a  superior  court,  is  in 
a  legislative  declwition  that  the  n 
by  way  of  arbitration  is  merely  ea 
tive.  Secondly,  by  rule  33,  a  refere 
all  disputes  to  the  directors  is  pro 
and  the  jurisdiction  of  arbitrators  is 
to  depend  upon  the  event  of  the  de 
of  the  directors  being  unsatisfiustory* 
the  plea  does  not  shew  the  preliminai 
cumstances  necessary  to  give  the  ai 
tors  jurisdiction,  and  the  jurisdicti 
this  Court,  therefore,  is  not  excl 
Then,  as  to  the  sufiiciency  of  the  n 
tion.  No  arbitrators  ever  were  appc 
As  soon  as  the  defendant  became  a 
her  of  the  society,  he  thereby  had 
of  all  the  rules  of  the  society.  Th< 
trators  could  not  be  appointed  ait 
first  meeting  next  after  the  enactm 
the  rules.  The  act  with  respect  to 
not  merely  directory.  It  is  only  by 
rule  that  the  omission  to  appoint  ai 
tors  could  be  remedied,  and  no 
amendment  could  be  made  except 
the  consent  of  three-fourths  of  the 
hers  present  at  a  general  meetings— i 
rule  35. 

[Lord  Campbell,  C.J. — ^We  mus 
sume  that  to  be  done  which  the  law  \ 
in  order  to  carry  into  effect  the  inti 
of  the  legislature.] 

As  a  matter-of-fact,  that  has  not 
done.  As  to  the  second  plea,  in  the 
gage  deed  the  word  *'  shall"  occurs  s 
times,  and  if  construed  as  *'  must"  in 
instance  it  would  lead  to  an  absurc 
struction  of  the  deed.  It  means  no 
than  '*  may,"  leaving  it  optional  to  pi 
by  action  on  the  covenant  to  pay» 
appoint  a  receiver,  and  afterwards  ti 
ceed  to  a  sale.  Again,  this  action 
seven  instalments,  five  or  six  of 
became  due  within  six  calendar  im 
and  if  the  plea  be  good  as  to  the  fij 
stalment,  it  is  no  answer  to  the  sun 
accrued  due  in  the  subsequent  mi 
and  if  bad  in  part  it  is  bad  altog 
Further,  if  the  word  **  shall"  has  the 
of  converting  the  power  into  a  cot< 
the  remedy  of  the  defendants  for  the  \ 
of  it  ought  to  have  been  by  a  cross-a 

Fortescucy  contra. — The  plaintiffii 
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DO  'vi^t  of  action  at  common  law,  but 
nukft^   rely  entirely  upon  the  provisions  of 
^  statate.     The  27th  section  is  express 
tnd  iinperatiye,  and  requires  that  provision 
thoi&ld  be  made  for  a  reference  to  arbitrators, 
or,  mm  the  only  altematiYe,  to  Justices  of 
tbe  Peace.  Either  rule  33.  does  so  provide 
Mcording  to  the  statute,  or  it  does  not,  and, 
if  the  latter,  the  society  is  not  entitled  to  the 
i'aiefit  of  the  statute,  and  the  plaintiffs 
cannot  maintain  this  action.     Morrison  v. 
^it^ner  is  a  very  differrat  case  from  the  pre- 
fent.  There,  there  was  a  mortgage  of  lease- 
hold property  and  a  covenant  to  pay  rent 
to  the  superior  landlord,  and  the  decision 
fcsts  upon  the  ground  that  the  whole  matter 
^'^  ^spnte  did  not  fall  within  the  rules,  as 
^^  plea  in  that  case  alleged.     The  case  of 
•^^"*«    d.  Morrison  v.  Glover  can  have  no 
^^plication  here.     If  by  taking  a  security 
5*^    tliis  nature  the  cheap  and  summary 
Jurisdiction  intended  to  be  secured  is  to 
*^^    S^t  lid  of,  the  benefit  of  the  statute 
^j^*itld  be  completely  defeated.     Crisp  v. 
-^••tiwy  and  Ex  parte  Payne  are  strong 
•'^tHorities  to  shew  that  the  summary  re- 
"■^^^y  given  by  the  statute  is  not  cumula- 
^▼e,  but  exclusive. 

C^ATTsaoH,  J.-»In  those  cases  the  action 
"^•«    against  the  society   and    upon    the 

CliORD  Campbell,  C.J. — ^No  case  has  as 
y«^  occurred  in  which,  there  being  a  mort- 
S^S^  deed  as  here,  it  has  been  held  that  the 
P^Kiadiction  of  the  court  of  law  has  been 
^•kcii  away.] 

And  there  is  the  authority  of  Erie,  J.  in 
^*  forte  Payne  for  saying  that  the  cases 
^^^cided  are  distinguishable. 

C^HP  Campbkll^  C.J. — How  do  you 
**y  die  appointment  of  arbitrators  is  to  be 
Proceeded  with?] 

It  might  be  enforced  by  an  application 
*^  tidicourt. 

C^^RiDOE,  J. — ^There  seems  to  be  no 
"^^  under  section  27.] 
^^^Riere  is  a  substantial  compliance  with 
?*•  itatote.  But  if  not,  then  the  society 
'^  ^^  legally  constituted  and  this  action 
^|y  ^tiaintainable.  The  society  might  have 
2^  possession  of  the  property,  or,  as  the 
?^^  having  the  l^;al  estate,  they  might 
^'^^  Moeeded  at  common  law. 

^^  replied. 

Cur,  adv.  vult. 


The  judgment  of  the  Court  (16)  was  de- 
livered by — 

Lord  Campbell,  C.J. — ^In  this  case  we 
are  of  opinion,  that  upon  the  demurrer  to 
the  replication  to  the  first  plea,  there  ought 
to  be  judgment  for  the  plaintiffs.  The 
declaration  seems  to  us  to  be  sufficient,  as 
it  shews  a  right  of  action  in  the  plaintiffs 
as  trustees  of  the  Second  Borough  of  South- 
wark  Benefit  Building  and  Investment 
Association,  under  6  &  7  Will.  4.  c.  32. 
s.  4.  and  10  Geo.  4.  c.  56.  s.  21.  We 
are  inclined  to  think  that  the  first  plea  is 
good,  as  after  setting  out  rule  33.  of  the 
society  for  arbitration,  it  avers  that  all  the 
claims  and  causes  of  action  in  the  declara- 
tion mentioned  were  matters  in  dispute 
between  the  society  and  the  defendant  as 
a  member  thereof;  that  arbitrators  were 
duly  appointed  according  to  the  said  rule, 
and  continued  to  be  arbitrators  thenceforth 
until  the  commencement  of  this  suit,  and 
that  the  defendant  has  always  been  and 
still  is  ready  and  willing  to  refer  the  said 
matters  in  difference  to  the  said  arbitra- 
tors, according  to  the  rule  and  the  statute 
in  that  behalf,  which  the  directors  well 
knew.  A  mere  covenant  between  tlie 
parties  to  refer  to  arbitration  will  not  oust 
the  courts  of  law  of  their  jurisdiction ;  but 
the  question  here  is,  whether,  arbitrators 
being  duly  appointed,  the  legislature  has 
not  enacted  that  all  matters  in  difierence 
between  the  society  and  the  members  shall 
be  referred  to  the  said  arbitrators,  and 
finally  adjudicated  upon  by  them,  to  the 
exclusion  of  any  action  in  a  court  of  law. 
In  Ex  parte  Payne,  Erie,  J.  sitting  in  the 
Bail  Court,  after  full  argument  and  great 
deliberation,  put  this  construction  on  the 
27th  section  of  10  Geo.  4.  c.  56,  consider- 
ing it  to  be  the  expressed  intention  of  the 
legislature  to  protect  such  societies  and 
their  members,  who  are  generally  persons 
in  an  inferior  rank  of  life  with  small  means, 
from  the  vexation  and  ruin  which  might 
be  brought  upon  them  by  litigation  in 
courts  of  law,  and  to  provide  for  them  a 
domestic  tribunal  by  which  all  their  differ- 
ences might  be  speedily  decided,  and  at  a 
very  smdl  expense.     The  same  construc- 

(16)  Lord  Campbell,  C. J.,  PaUeson,  J.  and  Cole- 
ridge, J.     (Wightman,  J.  was  present  only  during 
the  argument  on  the  20th.) 
2A 
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tion  was  put  upon  a  similar  statute  by  the 
Court  of  Common  Pleas,  in  Crisp  v.  Bun- 
bury,  in  which  Tindal,  C.J.  impressively 
points  out  the  oppressive  consequences 
which  would  follow  to  such  societies  and 
their  members,  if  this  power  of  referring 
to  arbitration  were  held  to  be  cumulative 
only.  The  case  of  Morison  v.  Glover, 
holding  that  an  action  might  be  maintained 
by  the  trustees  of  the  building  society, 
proceeded  on  the  ground  that  there  a  part 
of  the  plaintiff's  claim  was  not  a  matter  in 
dispute  between  the  society  and  the  defen- 
dant as  a  member;  and  in  Doed.  Morrison 
v.  Glover  this  Court  merely  held  that  an 
ejectment  for  the  benefit  of  a  building 
society  might  be  maintained  in  the.  name 
of  John  Doe,  on  the  demise  of  the  person 
in  whom  the  legal  estate  was  vested.  The 
other  authorities  relied  upon  to  shew  that 
in  all  cases  the  society  has  the  option 
either  to  refer  or  to  bring  an  action,  do  not 
outweigh  Ex  parte  Payne  and  Crisp  v. 
Bunbury,  and,  upon  an  attentive  consider- 
ation of  the  words  of  the  act  of  parliament, 
they  appear  to  us  to  be  not  merely  per- 
missive, but  to  enact  that  where  there  may, 
there  must  be  a  reference  to  the  arbitrators. 

Supposing  the  first  plea  to  be  sufficient, 
we  are  of  opinion  that  it  is  sufficiently 
answered  by  the  replication,  which  tra- 
verses the  allegation  that  arbitrators  were 
appointed  according  to  the  rule  of  the 
society  and  the  act  of  parliament,  and  in 
pointing  the  traverse,  shews  that  arbitrators 
never  have  been  appointed  by  the  society, 
and  that  when  these  matters  in  difference 
arose  for  which  the  action  is  brought,  a 
reference  to  arbitrators  was  impossible. 

The  defendant's  counsel  contends  that  it 
is  not  competent  to  the  society  to  take 
advantage  of  their  own  wrong,  and  that 
they  cannot  be  allowed  to  aver  that  arbi- 
trators were  not  appointed.  We  are  not 
called  upon  to  decide  what  the  effect  would 
have  been  if  the  defendant,  in  his  plea, 
instead  of  alleging  that  arbitrators  had 
been  appointed,  had  merely  alleged  that  he 
was  ready  and  willing  to  refer  the  matters 
in  difference  to  arbitrators  according  to  the 
rule  and  the  statute,  and  that  he  had  re- 
quested the  directors  to  do  what  was 
necessary  for  the  purpose.  But  we  enter- 
tain no  doubt  that  when  he  has  alleged 
that  arbitrators  were  appointed  to  whom 


the  matters  in  difference  ought  to 
been  referred,  a  traverse  of  that  alleg 
which  he  has  made  material,  is  a 
answer  to  the  plea.  We  are  likewi 
opinion  that  there  must  be  judgmei 
the  plaintiffs  on  the  demurrer  to  the  s< 
plea,  founded  on  the  18th  and  19di 
of  the  society.  Although  the  din 
might  have  a  remedy  by  appointing 
ceiver  to  collect  the  rents,  or  by  exer 
the  power  of  sale,  if  an  action  may  be; 
tained  at  all,  it  appears  clear  to  m 
an  action,  notwithstanding  such  rei 
may  be  maintained  for  breach  of  tl 
press  covenant  to  repay  the  moi 
money.  Therefore,  our  judgment  w 
for  the  plaintiffs  on  the  whole  record* 
Judgment  for  the  platnit 


[COUNTY  COURT  APPEAL.] 

Ifi^'Q         7  ^"^    OREAT   NORTHERN 

Feb  "^11     i    ^^^   COMPANY,   appel 
'  J    HAWCROFT,  respondent. 

Railway  Company — Excursion  Tit 
Contract, 

The  plaintiff,  intending  to  go  to  L 
hack  by  the  defendants^  railway,  pm 
and  received  from  them  the  following 
at  B,  and  went  to  L.  with  it  .-— 
to  Z.  and  back.  Excursion  ticket, 
return  by  the  trains  advertised  for 
purpose  on  any  day  not  beyond  foi 
days  after  date  hereof**  A  momm 
evening  return  excursion  trains  were  < 
tised  on  the  Saturdays,  but  they  f^e 
advertised  to  go  to  B,  On  a  Sat 
morning  within  the  fourteen  days  the  * 
tiff  presented  hinaelf  at  the  Z.  siaU 
time  for  the  morning  return  train*  Ith 
full  so  that  the  plaintiff  could  not  fine 
in  it,  and  it  would  have  been  danger 
have  added  other  carriages  to  it,  Tk 
pany  refused  to  let  him  go  by  an  on 
train,  but  kept  him  waiting  until  the  e\ 
return  train,  in  which  he  found  a 
That  train  took  him  only  to  D,  wt 
arrived  on  Sunday  morning.  No 
ran  from  D,  to  B,  on  Sundays,  27 
from  D,  to  B.  belonged  not  to  the  defen 
but  to  another  company.    The  plaint^ 

•  Coram  Patteson,  J.  and  Wigfatmui,  J 
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a  carriage  to  take  him  from  D.  to  B,  afui 
bromght  an  action  to  recover  the  expense 
/rofm   the  defendatUs. 

Held^  that  by  the  terms  of  the  excursion 
ticket  and  advertisements  the  defendants 
€:ontrocted  to  carry  the  plaintiff  back  to  B, 
om  any  day  within  the  fourteen  days  that  he 
nUght  choose^  and  by  any  of  the  advertised 
trains  that  he  might  select ;  that  not  sending 
hiwn  by  the  morning  train  was  a  breach  of 
contract,  and  thai  taking  him  only  to  D, 
instead  of  to  B.  without  previous  notice  was 
A  second  breach,  and  that  consequently  the 
^tcti^^n  was  maintainable, 

Tlie  judge  of  the  County  Court  of  York- 
sHire,  holden  at  Bamsley,  stated  the  fol- 
lo-wi^ig  CASE,  between  Joseph  Hawcroft, 
plauitiff,  and  the  Great  Northern  Railway 
^^nnpany,  defendants,  on  an  appeal  to  the 
^^xirt  of  Queen's  Bench  at  Westmflister. 

I'liis  action  was    brought    to   recover 

^^^mages  for  the  alleged  neglect  and  re- 

^^iiB&l  of   the   defenduits  to   convey   the 

pluntiff  from  London  to  Bamsley  afore- 

^«kid,  by  a  certain  train.     The  following  is 

A  copy  of  the  particulars  of  the  plaintiff's 

demand  annexed  to  the  plaint  entered  by 

^e  plamtiff  in  the  said  county  court : — 

Por  that  the  defendants  contracted  and 

^ieed  with  the  plaintiff  that  they  would 

convey  him  from  Bamsley  to  London  and 

^•cik  again  to  Bamsley  as  a  third-class 

passenger  for  the  sum  of  5«.,  allowing  him 

^  retum  within  fourteen  days  after  the 

dste  of  a  certain  ticket  granted  or  issued 

to  bim  at  the  time  of  such  contract.     That 

^  jdaintiff,  on  the  2nd  day  of  August 

l^st,  in  consideration  of  5s.  paid  by  him  to 

^  tsid  defiesndants  or  their  authorized 

^&^  at  Bamsley,  received  a  ticket  marked 

^^'^  Bamsley  to  London  and  back,  and 

''•▼filled  by   the  defendants'  railway  to 

^^  ^ved  in  London  on  the  2nd  day  of 

^^%^  last  past;    and  within   the    said 

J^*^  of  fourteen  days,  namely,  on  Satur- 

J^»  the  9th  day  of  August  last,  he  per- 

^^y  attended  at  the  defendants'  station 

gf  T^K'•  Cross,  in  London,  before  the  hour 

1^^  •^  o'clock  in  the  morning  and  required 

jW  eanied  or  conveyed  by  the  defen- 

2?^   lafiway    back    to    Bamsley,    and 

T^^**|^  he  repeatedly  requested  the  said 

^^iidaots,  their  agents  and  servants,  to 

^^  Um  back  to  Bamsley,  they  neglected 


and  refused  to  carry  and  convey  the  plain- 
tiff by  any  train  until  nine  o'clock  in  the 
evening  of  the  same  9  th  day  of  August 
last,  and  he  was  then  conveyed  as  far  as 
Doncaster,  where  the  plaintiff  arrived  at 
six  o'clock  on  Sunday  morning,  the  10th 
day  of  August  last,  and  the  said  defendants, 
their  agents  and  servants,  refused  to  convey 
him  thence  to  Bamsley,  alleging  that  there 
was  no  train  on  that  day  to  Bamsley, 
by  the  defendants'  railway.  That  the 
plaintiff  was  therefore  detained  a  consider- 
able time  in  Doncaster  on  the  Sunday  last 
aforesaid,  and  was  obliged  to  hire  and 
engage  a  carriage  to  convey  him  from  Don- 
caster ta  Bamsley  on  the  Sunday  aforesaid, 
and  by  reason  of  the  premises  Uie  plaintiff 
sustained  considerable  loss,  trouble,  incon- 
venience and  expense  to  the  amount  of  21/. 

The  action  eame  on  to  be  tried,  on  the 
9th  day  of  January  1852,  before  William 
Walker,  Esq.,  Judge  of  the  said  county 
court,  when  the  following  facts  were  proved 
or  admitted : — That  during  the  period  of 
the  Great  Exhibition  in  Hyde  Park,  the 
defendants  were  in  the  habit  of  issuing 
tickets  for  the  conveyance  of  passengers  by 
the  Gh*eat  Northem  Railway  from  various 
places  on  the  line  of  such  railway  to  London 
and  back  at  a  low  price,  called  "  Excursion 
Tickets."  That  on  the  2nd  of  August 
1851,  the  plaintiff,  who  is  a  confectioner 
residing  at  Bamsley  in  Yorkshire,  pur- 
chased one  of  these  tickets  at  the  Bamsley 
station,  for  which  he  paid  5s,,  and  which 
was  in  the  following  form  : — 
"  Great  Exhibition. 

Bamsley  to  King's  Cross  and  Back. 
Third  Class." 
And  upon  the  back  of  such  ticket  was  the 
following  notice : — 

"Excursion  Ticket. 

"  To  retum  by  the  trains  advertised  for 
that  purpose  on  any  day  not  beyond  four- 
teen days  after  date  hereof." 

That  in  the  said  Bamsley  station  a  bill 
was  posted,  of  which  the  following  is  a 
copy — 

Great  Northern  Railway. 

Covered  carriages »••     5s. 

Second-class 10«. 

First-class     ISs, 

From  Barnsley  to  London  and  Back. 

By  the  Train  leaving  at  9  morning.  With  14 
and  21  days  staying. 

The  company  advertised  certain  trains 
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9  15  in  the  evening,  Having  been  kept 
wafting   from  before   6  a.m.     This  train 
proceeded  to  Doncaster,  where  it  arrived 
at  6  A.M.  on   Sunday   morning.      There 
were  no  trains  advertised  to  run  on  Sun- 
day from  Doncaster  to  Bamsley.     And  it 
was  argued  and  submitted  on  the  trial, 
on  belialf  of  the  defendants,  that  for  the 
purposes  of  this  action  the  plaintiff,  hav- 
ing received  the  admission  of  the  ticket 
bmg   issued  by  the  Grreat  Northern  Rail- 
way, Blionld  not  make  the  want  of  a  train 
from  Doncaster  to  Bamsley  on  the  IJouth 
Yorksliire  Railway  any  part  of  his  com- 
plaint :  that  the  practice  of  sending  excur- 
non  trains  firom  Yorkshire  to  London  and 
back  bad  been  established  by  the  said  de- 
fendants above  two  months  prior  to  the 
said  9th  of  August,  and  continued  until 
aboat  the  middle   of  October,  and   that 
during  the  whole  of  such  period,  except  on 
the  said  9th  of  August,  the  train  which  left 
long's  Cross  station  at  6  45  on  Saturday 
morning  was  always  sufficient  to  convey, 
«nd  did  convey,  all  persons  who  desired  to 
1>€  jpassengers  by  the  same ;  that  the  said 
<nin  which  left  Xing*s  Cross  station  at 
6  45  on  the  9th  of  August  as  aforesaid 
CQQiisted  of  more  carriages  and  accommo- 
d^  a  greater  number  of  passengers  than 
on  any  other  Saturday  at  that  hour,  and 
^  it  would  have  been  unsafe  to  have 
despatched  the  said  train  with  more  than 
^engines,  or  with  any  greater  number  of 
^•'"•ges.    A  sufficient  number  of  trains 
*p  convey  all  persons  holding  excursion 
^cta  migl^  have  been  despatched  on  the 
••w  Saturday  morning  long  before  mid- 
™y  with  safety,  if  the  company  had  been 
^^ed  with  a  sufficient  number  of  en- 
^••»  carriages,  and  servants  for  that  pur- 
^^  at  the  London  station. 
^^  was  contended,  on  the  part  of  the 
^^^^  that  the   liabilities    of    railway 
rj^Panics  with  respect  to  the  carrying  of 
^^^ngers  were  the   same   as   any  other 
^^J>any ;   that  the   ticket  constituted  a 
^^^^t  between  the  plaintiff  and  the  com- 
2^i^,  and  that  the  plaintiff  having  pre- 
j^V^.  himself  at  the  King's  Cross  station 
M     ^ime  to  be  conveyed  by  the  train  at 
^^^,  the  company  were  bound,   at  all 
I  to  £nd  room  for  him  within  four- 
i  dijf  from  the  date  of  his  ticket,  as  a 
in  any  train  he  might    think 


proper,  which  was  advertised  by  the  com- 
pany aaa  return  excursion  train  from  King's 
Cross  aforesaid,  to  the  place  firom  which  he 
had  taken  his  ticket,  viz.  Bamsley,  and  to 
which  place  the  company  were  bound  to 
carry  him,  and  that  the  company  were 
bound  to  find  sufficient  accommodation; 
and  that  it  was  no  answer  to  the  action  to 
allege  that  the  large  influx  of  passengers 
was  more  than  the  train  could  convey. 

On  the  part  of  the  said  company,  it  was 
answered  and  contended,  that  their  contract 
was  performed  by  despatching  trains  from 
London  to  the  places  aforesaid,  at  the  times 
mentioned  in  the  said  advertisements,  with 
such  a  number  of  carriages  as  could  be  sent 
consistently  with  the  s^ety  of  the  passen- 
gers, and  that  having  at  the  hour  of  6  45 
A.M.  on  the  said  9th  of  August,  provided 
the  utmost  accommodation  compatible  with 
the  safety  of  the  passengers,  they  were  not 
liable  to  the  plaintiff's  claim.  They  fur- 
ther contended,  that  they  were  not  bound 
to  furnish  any  additional  train  beyond 
those  mentioned  in  the  advertisements,  and 
that  they  had  performed  their  contract 
by  conveying  the  plaintiff  from  London  on 
the  day  on  which  he  wished  to  return. 

The  learned  Judge  (there  being  a  jury) 
decided  that  there  was  a  special  contract  be- 
tween the  plaintiff  and  the  company,  and  he 
ruled  that  the  company  were  bound  to  carry 
back  the  plaintiff  from  London  to  Bams- 
ley by  the  train  advertised  to  leave  London 
at  6  45  A.M.,  or  by  some  other  train  within 
a  reasonable  time  after  that  hour,  and  that 
it  was  not  a  sufficient  compliance  with  their 
contract  to  bring  him  from  London  by  the 
train  at  9  15  p.m.;  and  further,  that  even 
assuming  the  not  enabling  him  to  leave 
London  until  9  15  p.m.  was  not  a  breach 
of  contract,  yet  they  were  guilty  of  a  breach 
in  carrying  him  only  as  far  as  Doncaster 
and  not  to  Bamsley,  and  that  the  company 
were  liable  for  not  performing  their  con- 
tract; and  that  the  extraordinary  influx  of 
passengers  was  not  any  defence  to  the  action, 
but  the  company  were  bound  to  provide 
sufficient  accommodation  at  or  within  a 
reasonable  time  after  the  hour  advertised 
for  all  persons  holding  excursion  tickets 
who  might  present  themselves  for  convey- 
ance back.  And  judgment  was  given  (by 
consent)  for  the  sum  of  21/.  as  damages, 
the  defendants  consenting  if  the  judgment 


182 


COURT  OF  QUEEN'S  BENCH : 


[Ri 


were  given  agidnst  them  it  should  be  for 
that  amount  of  damages. 

The  defsndantSy  being  dissatisfied  with 
the  said  determination  of  the  said  county 
court  Judge  in  point  of  law,  have  appealed 
therefrom  to  the  said  Court  of  Queen's 
Bench  at  Westminster. 

Phipson^  for  the  appellants,  the  defen- 
dants below. — ^The  terms  of  the  excursion 
ticket  did  not  create  an  absolute  contract 
on  the  part  of  the  company  to  convey  the 
plaintiff  by  any  train  he  chose  during 
the  fourteen  days.  The  company,  it  is 
submitted,  not  the  passenger,  had  the 
option  of  selecting  the  day  and  the  train. 
At  any  rate,  there  was  no  absolute  con- 
tract to  convey  the  plaintiff  by  any  train 
he  might  choose.  The  company  were  not 
guilty  of  a  breach  of  contract  in  refusing 
to  carry  the  plaintiff  by  the  early  train  on 
Saturday  morning,  as  it  would  have  been 
unsafe  to  have  added  more  carriages,  and 
the  usual  number  of  carriages  was  quite 
full.  Secondly,  the  company  were  not 
bound  to  carry  the  plaintiff  back  to  Barns- 
ley.  They  brought  the  plaintiff  by  a  train 
advertised  as  far  as  Doncaster.  No  train 
was  advertised  to  run  from  Doncaster  to 
Bamsley  on  the  Sunday.  Bamsley  is  not 
mentioned  in  the  advertisements  as  one  of 
the  places  to  which  the  trains  ran.  The 
line  from  Doncaster  to  Bamsley  did  not 
belong  to  the  defendants,  but  to  the  South 
Yorkshire  Railway  Company. 

[WiGHTMAN,  J. — The  .plaintiff  would 
read  his  ticket  that  he  was  to  be  taken 
back  to  Bamsley.  He  would  suppose 
that  the  defendants  had  made  arrange- 
ments with  the  South  Yorkshire  Railway 
Company  to  carry  passengers  to  Bams- 
ley.] 

He  could  not  be  entitled  to  be  carried 
right  through  without  stoppage.  Suppose 
the  train  had  stopped  six  hours  at  Don- 
caster, could  he  have  complained  of  a 
breach  of  agreement?  If  the  advertise- 
ment had  shewn  that  the  trains  waited 
a  day  at  Doncaster,  the  plaintiff  could  not 
have  complained.  The  plaintiff  was  bound 
to  take  his  chance  of  die  trains.  If  he 
chose  to  go  by  a  train  which  ordinarily 
stopped  at  Doncaster,  he  has  no  ground  of 
action.  It  was  not  the  habit  of  the  South 
Yorkshire  Railway  Company  to  mn  trains 
on  the  Sunday. 


Hall,  for  the  respondent,  the 
below,  was  not  called  upon. 

Patteson,  J. — ^The  question  is, 
the  meaning  of  the  contract  oont 
the  excursion  ticket?  The  commei 
'*  Bamsley  to  King's  Cross  anc 
must  mean  that  the  plaintiff  is  U 
ried  back  to  Bamsley.  The  del 
in  my  opinion,  engage  to  carry  the 
back  by  any  of  the  trains  advertit 
option  is  given  to  him  to  say  on  w 
not  J>eyond  the  fourteen  days, 
return,  and  whether  by  the  mo: 
evening  train.  If  it  haid  been  brc 
the  knowledge  of  the  plaintiff,  tl 
his  own  pleasure  he  chose  to  sta} 
evening  train  on  the  Saturday,  h 
have  to  wait  at  Doncaster  the  i 
Sunday,  I  cannot  say  that  he  woi 
had  any  right  to  damages.  But  it 
the  plaintiff  who  chose  to  wait 
evening  train,  the  company  refused 
him  by  the  morning  train.  In  that 
they  were  right,  because  the  train 
full  to  allow  him  to  be  carried  wit! 
But  if  they  put  him  off  and  kept  h 
the  evening,  they  should  have  ma 
special  provision  for  carrying  hli 
Bamsley  at  once.  I  do  not  thi 
they  had  any  right  to  keep  him  in 
until  the  9  h.  45  m.  evening  train, 
should  have  sent  another  train.  *] 
finds  that  they  might  have  done  so 
danger.  I  think  that  the  plainti 
titled  to  have  from  the  defend 
damages  which  he  has  sustained  b; 
of  their  conduct. 

WioHTMAN,  J. — The  whole  que 
what  was  the  contract  between  the 
The  company  state  in  their  ticke 
their  advertisement,  from  which  in 
gather  what  the  contract  was,  thai  i 
taking  a  ticket  may  return  by  tl 
advertised  for  that  purpose  on  any 
beyond  fourteen  days  after  the  date 
Certain  trains  were  advertised.  T\ 
had  no  right  to  go  by  any  other  tn 
it  seems  to  me  that  he  had  a  right  i 
by  which  of  those  trains  he  would 
on  what  day ;  or  he  would  have  be< 
the  necessity  of  presenting  himse] 
station  every  day,  and  then,  perl 
told  that  the  train  was  full.  The 
option  was  with  him  whether  he  ih 
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by  the  morning  or  erening  train,  I  think 

that  by  going  by  the  evening  train  he  has 

waived  any  rig^t  to  complain  of  having 

been  kept  until  the  evening*     But  if  he 

vai  content  to  wait  and  go  by  the  evening 

tiain,  he  ought  to  have  been  carried  on  as 

^  as  Bamsley,  unless  they  had  told  him 

what  the  state  of  the  case  was  with  respect 

^  ^e  stopping  at  Doncaster,  or  had  made 

'^^e  speinal  terms  with  him.   But  I  think 

^bat  they  bad  no  right  to  impose  the  terms 

^P^  him,  that  he  was  to  wait  all  the  Sun- 

^y  at  Doncaster  without  telling  him  so 

wonehand. 

Judgment  affirmed. 


y«b.  10. 


} 


CRAKE  0.  POWELL. 


^^©•(i— IS  ^  14  Vict.  c.  61.  *.  13.— 
^!*^<jr  C<mrt — Action  in  mperior  Court — 
^^^^€tUm  of  Court  or  Judge. 

^V  ISth  section  of  13  ^  14  Vict.  c.  61, 
'"*'^A  provides  that  where  less  than  20/.  is 
^'^^^^ered  in  an  aoHonin  the  superior  courts^ 
^^ai  9kaU  he  made  to  appear  to  the  satiS" 
?J^*Nwi^  the  Court  or  a  Judge  at  chambers^ 
1^^  the  action  was  of  the  description  therein 
^l^^ifiedj  such  Court  or  Judge  "  may  there- 
j^^%  bg  rule  or  order  direct  that  the  plaintiff 
^•tt  recover  his  costs;"  confers  a  power 
^^  the  Court  or  a  Judge  to  grant  costs^ 
?^c^  if  imperative  in  cases  falling  within 
^*  ^section* 

tliis  was  an  action  for  goods  sold  and 
^Hvcped. 

On  the  trial,  before  the  Secondary 
r  iondon,  the  plaintiff  recovered  a  ver- 
•^k  for  4/.  12«.  6d.  A  rule  was  after- 
"^^^^  obtained  calling  upon  the  defendant 
'^  ^ihew  cause  why  the  Master  should  not 
^^  and  allow  to  the  plaintiff  his  costs  of 
^^  trial,  to  be  paid  by  the  defendant,  on 
^^  gronnd  that  the  plaintiff  and  the  defen- 
^t  vended  more  tiian  twenty  miles  from 
other,  namely,  seventy  miles ;  and, 
,  as  by  section  128.  of  the  County 
I  Act,  9  &  10  Vict.  c.  95,  concurrent 
I  was  given  to  the  superior  courts, 
~  was  entitled  to  an  order  for 
13  &  14  Vict.  C.61.  s.  13. 


Lush  (Jan.  13)  shewed  cause.-^It  is  not 
obligatory  on  the  Court  to  grant  the  plain- 
tiff an  order  for  his  costs.  Section  12.  of 
13  &  14  Vict.  c.  61.  makes  it  discretionary 
with  the  Judge  at  the  trial  to  certify  that 
the  cause  of  action  was  one  for  which  a 
plaint  could  not  be  entered  in  the  county 
court,  and  it  would  be  strange  to  construe 
the  power  given  by  the  13th  section  to  the 
Court  or  a  Judge  at  chambers  as  imperative 
when  the  Judge  at  the  trial,  and  perhaps 
the  same  Judge  at  chambers,  had  exer- 
cised his  discretion,  and  revised  to  certify. 

[Lord  Campbell,  C.J. — That  reasoning 
rests  on  the  presumption  that  acts  of 
parliament  are  very  carefully  drawn,— a 
presumption  hardly,  I  am  sorry  to  say, 
consistent  with  the  fact.] 

[Patteson,  J. — Under  the  12th  section 
the  Judge  at  the  trial  has  a  much  larger 
discretion  than  the  Court  or  a  Judge  at 
chambers.  He  may  certify  in  li  case 
where  there  appears  to.  be  no  concurrent 
jurisdiction.] 

The  Statute  of  Gloucester  entitied  the 
plaintiff  to  his  costs.  Then,  by  section  11. 
of  13  &  14  Vict  c.  71.  the  plaintiff's  right 
to  costs  is  expressly  taken  away,  except  in 
the  cases  tiiereinafter  provided,  and  except 
in  the  case  of  a  judgment  by  default. 
Section  13.  could  not  have  been  intended 
to  give  any  new  jurisdiction,  by  which  as  a 
matter  of  right  the  plaintiff  was  to  be  enti- 
tied to  his  costs.  The  word  "may"  is 
merely  discretionary,  and  has  been  so  held 
to  be,  by  the  Court  of  Exchequer,  in  Jones 
v.  Harrison{X)  and  Palmer  v.  Richards{^. 

Griffiths^  in  support  of  the  rule. — In 
section  11.  of  13  &  14  Vict.  c.  61.  there  is 
an  express  exception  of  the  cases  provided 
for  in  sections  12.  and  13,  and  if  "  may"  in 
section  13.  is  to  be  construed  as  giving  a 
discretion,  it  will  in  effect  be  impliedly 
repealing  the  Statute  of  Gloucester.  The 
granting  of  a  certificate  is  the  matter  leflb 
to  the  ^scretion  of  the  Judge  at  the  trial, 
and  necessarily  so,  because  he  is  the  proper 
person  to  say  whether  the  amount  sought 
to  be  recovered  was  reduced  below  20/.,  or 
whether  the  title  came  in  question.     As  to 

(1)  6Exch.Rep.328;  8.c20LawJ.  Rep.  (n.8.) 
Exch.  166. 

(2)  Ibid.  335 ;  s.  c.  20  Law  J.  Rep.  (n.s.)  Exch. 
323 ;  but  see  (since  decided)  AtpUn  v.  Blackman, 
poit,  Exch.  78. 
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the  argument  of  its  being  strange  to  make 
it  imperajtive  on  a  Judge  at  chambers  after- 
wards to  grant  an  order  for  costs,  the  focts 
necessary  to  warrant  the  certificate  at  the 
trial  must  appear  to  the  Judge  at  the  time ; 
but  if  not,  then  they  might  be  supplied 
afterwards  on  an  application  to  a  Judge  at 
chambers. 

[Coleridge,  J. — And  yet  an  application 
might  be  mode  to  the  Judge  at  the  trial 
upon  affidavits.] 

In  MaedougaU  v.  Paterson  (3)  the  Court 
of  Common  Pleas  has  expressly  decided 
that  the  word  "may"  in  the  13th 
section  is  not  used  to  give  a  discretion,  but 
to  confer  a  power,  the  exercise  of  which 
depends  not  upon  the  discretion  of  the 
Court  or  a  Judge,  but  upon  proof  of  the 
particular  case  out  of  which  such  power 
arises.  And  the  Court  so  held,  after  con- 
sidering the  authorities  on  the  subject — 
Alderman  BlackwelVs  case  (4),  The  King 
V.  Barhw  (5),  and  The  Queen  v.  the  TUhe 
Commissioners  (6).  He  referred  also  to  The 
King  v.  the  Steward  of  Havering  atte  Bower 

(7). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (8)  was 
delivered  by 

Lord  Campbell,  C.J. — In  this  case  we 
are  for  the  first  time  to  give  our  opinion 
whether,  under  section  13.  of  13  &  14  Vict, 
c.  61,  it  is  discretionary  in  a  Court  or  Judge 
at  chambers  to  direct  that  the  plaintiff  shall 
recover  his  costs,  where  it  is  made  to  appear 
to  the  satisfaction  of  the  Court  or  Judge, 
that  the  action  was  brought  for  a  cause  in 
which  concurrent  jurisdiction  is  given  to 
the  superior  courts  and  the  county  courts, 
or  for  which  no  plaint  could  have  been 
entered  in  any  county  court,  or  that  the 
said  cause  was  removed  from  a  county 
court  by  certiorari.  We  have  the  advan- 
tage and  the  embarrassment  of  finding  that 
this  question  has  already  been  decided  by 
the  Court  of  Exchequer  and  the  Coiut  of 

(8)  Post,  C.P.  27. 

(4)  1  Vera.  152. 

(5)  2  Salk.  609. 

(6)  19  Law  J.  Rep.  (w.s.)  Q.B.  177. 

(7)  5  B.  &  Aid.  691. 

(8)  Lord  Campbell,  C  J.,  Patteson,  J.,  Coleridge, 
J.  and  Wightman,  J. 


Common  Pleas,  and  decided  differea 
Having  in  the  discharge  of  our  di 
sidered  very  attentively  the  words 
statute,  and  the  reasons  given 
learned  Judges  of  the  two  courts,  v 
with  those  of  the  Common  Pleas 
exhaust  the  subject,  and  which  t 
we  need  not  repeat.  We  will  only  < 
that  in  looking  to  discover  in  wh 
the  word  "  may"  is  here  used  by  tJ 
lature,  we  are  chiefly  struck  by  t 
sideration  that  the  11th  section  of ! 
Vict.  c.  61,  taking  away  the  right 
which  before  existed,  excepts  f 
operation  the  cases  thereinafter  f 
and  therefore  seems  expressly  to 
that  in  the  three  cases  provided 
section  13.  the  plaintiff  sludl  still 
tied  to  costs.  All  that  remains  is 
out  how  he  shall  recover  them,  and 
by  a  rule  or  order  for  that  purpose 
plaintiff  be  entitled  to  costs,  and  tl 
or  Judge  is  empowered  to  make  a 
order  for  that  purpose,  ex  dehUoju 
may  call  upon  the  Court  or  Jud( 
so.  Mr.  Lush  raised  a  new  ai 
from  its  being  left  discretionary  b} 
12.  in  thiB  Judge  at  the  trial,  to 
that  it  appeared  to  him  that  tlie 
action  was  one  for  which  a  plaint  c< 
have  been  entered  in  the  count]^ 
but  however  strange  it  may  se< 
this  should  be  introduced  into  sec 
as  well  as  section  13,  it  could  han 
been  the  intention  of  the  legisL 
expose  the  plaintiff  to  the  peril 
mately  losing  his  costs,  by  lang 
little  adapted  to  express  such  an  in 
where  he  had  no  choice  to  sue  in  th< 
court,  and  was  driven  to  seek  his 
in  one  of  the  superior  courts  as  b( 
County  Courts  Acts  passed.  In  t 
it  being  proved  to  our  satisfeustion 
action  was  brought  for  a  cause  i 
concurrent  jurisdiction  is  given,  b; 
of  the  parties  residing  at  de  distai 
each  other  of  seventy  miles,  wc 
opinion  that  we  are  bound  to  di] 
the  plaintiff  shall  recover  his  cost 
rule  for  that  purpose  will,  there 
absolute. 

RuUah^ 
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THE  QUEEN  V.  HYDE. 

CTkmvictum,   Validity  of—U  ^  12  Vict. 

4-S — Forms  in  Schedule — Game  Acts — 
^m^^Tibutum  of  Penalty — Certiorar^--JuriS' 
krSMM — Removal  of  Conviction  to  enforce  it, 
%^M^r  11  4*  12  VicU  c.  45.  s.  18. 

1^ 'he  forms  of  convictions  given  in  the  sche- 
to  the  n  ^  12  Vict.  c.  43.  apply  to  all 
r;  and  convictions  drawn  up  in  such  of 
\^  ^orms  as  are  applicable  to  the  case  are 
ijffS^ieni. 

.^^  conviction  under  the  Game  Acts,  1  <^  2 
P«£l.  4.  e.  82.  and  5  ^6  Will.  4.  c.  20. 
221,  adjudged  a  pecuniary  penalty ^  to  he 
iM.M^  and  applied  according  to  law^  following 
fc^  tBords  of  Form  /.  2.  in  the  schedule  to 
X  ^  12  Fie/,  c.  43.  The  Game  AcU  provided 
Wk#  one  moiety  of  the  penalty  should  he  paid 
i»  <^  wtformer  and  the  other  moiety  to  go  to 
overseers  of  the  poor,  and  to  be  paid  to 
of  the  overseers  or  to  some  other  parish 
^gS'Cer  appointed  by  the  Justice, 

MIdd,  that  the  conviction  was  sufficient, 
■^  the  Game  Act  the  certiorari  is  taken 
mmsfrntf.  Quaere — whether  the  objection  that 
th^re  is  no  proper  adjudication  of  the  penalty 
fce  cufor  which  the  certiorari  may  neverthe^ 
fc«»«iKe;  but — 

7%«  conviction  having  been  brought  up  by 
certiorari  under  12  &  13  Vict.  c.  45.  s.  18. 
*•  order  to  be  enforced,  the  Court  entertained 
^objection, 

[For  the  report  of  the  above  case,  see 
«1  Law  J.  Rep.  (n.s.)  M.C.  p.  94.] 


1852        r^^^  MARQUIS  OF  SALISBURY  V. 
^•n.  20       1      ^^^  GREAT  NORTHERN  RAIL- 
(^    WAY  COMPANY. 

^ands    Clauses     Consolidation    Act  — 

™»er«  of  Compulsory  Purchase — Notice  to 

^^^^ — Entry  on  Land  under  section  85. 

r*  "^rtictf  given  by  a  railway  company  to 
J^^^<f»ner  requiring  his  land  for  the  pur- 
Jr*  tf  ike  undertaking,  is  an  exercise  of 

.,  ?ower5  for  the  compulsory  purchase 
^y^  within  the  meaning  of  section  123.  of 
"•  l^nds  Clauses  Consolidation  Act,  1845, 


and  if  such  notice  be  given  within  the  pre- 
scribed period,  the  steps  necessary  to  acquire 
the' possession  of  the  land  may  be  taken  after • 
wards.    - 

The  entry  on  land,  under  section  85,  is 
not  the  exercise  of  a  power  for  compulsory 
purchase,  but  is  the  exercise  of  a  power  for 
carrying  that  purchase  into  effect. 

By  an  order  of  Knight  Bruce,  V.C.  the 
following  CASE  was  stated  for  the  opinion 
of  this  Court : — 

The  plaintiff  for  many  years  last  passed 
has  been  and  still  is  seised  for  the  term  of 
his  life  of  certain  lands  situate  in  the  parish 
of  Hatfield,  in  the  county  of  Herts,  part 
of  which  consists  of  la.  3r.  Ip.,  hereinafter 
particularly  described,  subject  only  to  a 
tenancy  from  year  to  year  by  the  tenants 
or  farmers  of  Uie  plaintiff,  and  the  plaintiff 
never  had  any  greater  estate  than  an  estate 
for  life  in  the  same  hereditaments.  By 
"  The  Great  Northern  Railway  Act,  1846," 
certain  persons  therein  named,  and  their 
successors,  were  incorporated  by  the  name 
of  "  The  Great  Northern  Railway  Com- 
pany" (who  were  the  defendants  above 
mentioned),  for  the  purposes  in  this  act 
mentioned,  which  act  received  the  royal 
assent  on  the  26th  of  June  1846,  and  the 
Lands  Clauses  Consolidation  Act,  1845, 
and  the  Railway  Clauses  Act,  1845,  are 
incorporated  therewith.  By  the  27th  sec- 
tion of  the  said  Great  Northern  Railway 
Act,  1846,  it  was  enacted,  that  the  powers 
of  the  said  company  for  the  compulsory 
purchase  of  lands  for  the  purposes  of  the 
said  act  should  not  be  exercised  after  the 
expiration  of  five  years  from  the  passing 
of  that  act,  and  no  other  provision  is  made 
in  the  same  act  limiting  the  time  for  the 
compulsory  taking  or  purchase  of  lands. 
The  defendants  have  not  obtained  an  ex- 
tension of  time  for  the  purchase  by  them 
of  the  said  la.  3r.  Ip.  of  land,  or  any  part 
thereof,  pursuant  to  the  statute  11  &  12 
Vict.  c.  3. 

On  the  21st  of  May  1851,  the  defen- 
dants gave  to  the  plaintiff  a  notice  in 
writing  of  that  date,  whereby  they  re- 
quired to  purchase  and  take  for  the  pur- 
pose of  the  said  railway  the  lands  de- 
scribed in  the  schedule  and  plan  thereunto 
annexed,  and  that  the  plaintiff  should, 
2B 
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before  the  expiration  of  twenty-one  days, 
deliver  to  Messrs.  Baxter,  Rose  &  Nor- 
ton a  statement  in  writing  (among  other 
things)  of  the  amount  of  the  sum  of 
money  which  the  plaintiff  was  willing  to 
receive  in  satisfaction  and  compensation 
for  the  value  of  such  lands,  which  schedule 
described  the  said  land  (being  that  part 
of  the  plaintiff's  lands  hereinbefore  men- 
tioned) as  all  those  pieces  or  parcels  of 
land,  hereditaments  and  premises  deli- 
neated on  the  plan  thereto  annexed  and 
therein  coloured  red,  as  the  same  were 
then,  or  were  about  to  be,  staked  or  set  or 
otherwise  marked  out,  for  the  purpose  of 
the  before-mentioned  railway,  containing 
together  by  admeasurement  la.  3r.  Ip.  be 
the  same  more  or  less,  situate  in  the  parish 
of  Hatfield,  in  the  county  of  Hertford, 
and  then  or  late  in  the  occupation  of,  &c. 
and  which  hereditaments  and  premises 
above  described  are  admitted  to  be  part 
and  parcel  of  certain  lands,  tenements 
and  hereditaments  delineated  in  the  par- 
liamentary plan,  and  described  in  the 
book  of  reference  thereto  deposited  by 
the  promoters  of  the  London  and  York 
Railway  Company,  afterwards  incorporated 
under  the  title  of  "The  Great  Northern 
Railway  Company,"  with  the  clerk  of  the 
peace  for  the  county  of  Hertford,  and  in 
such  plan  and  book  of  reference  distin- 
guished by  the  numbers  136  and  143,  in 
the  said  parish,  together  with  the  appur- 
tenances therein  mentioned.  On  the  26th 
of  May  1851  the  plaintiff's  solicitor,  by 
letter  to  the  said  Messrs.  Baxter,  Rose  & 
Norton,  who  are  the  solicitors  of  the  said 
company,  offered  to  accept  600L  as  the 
price  for  the  lands  the  subject  of  the  said 
notice,  which  offer  the  said  Messrs.  Baxter, 
Rose  &  Norton  on  the  part  of  the  defen- 
dants declined,  and  thereupon  the  defen- 
dants proceeded  to  adopt  measures  for 
obtaining  possession  of  the  said  lands  pur- 
suant to  the  84th  and  85th  sections  of  the 
Lands  Clauses  Consolidation  Act,  1 845 ; 
and  accordingly,  on  the  18th  of  June  1851, 
they. applied  to  two  Justices  to  appoint 
a  surveyor  in  the  manner  prescribed  by 
the  same  act,  to  determine  the  value  of  the 
said  piece  of  land,  and  the  said  Justices 
appointed  a  surveyor,  who  subsequently 
valued  the  said  land  at  J 58/.,  and  on  the 


23rd  of  the  same  month  the  cos 
deposited  the  sum  of  158/.  in  the  Bi 
England  in  the  name  and  with  the  i 
of  the  Accountant  General  of  the  Cc 
Chancery  in  England,  to  the  credit « 
plaintiff,  and  the  same  sum  still  re 
so  deposited ;  and  on  the  24th  of  the 
month  the  defendants  delivered  t 
plaintiff  a  bond  in  the  form  and  n 
prescribed  by  the  85th  section  of  the 
act.  The  defendants  have  taken  no 
measures  towards  the  purchase  of  the 
save  as  herein  stated,  and  they  to 
measures  for  obtaining  possession  < 
land  within  ^ye  years  from  the  pass 
the  special  act.  On  the  21st  of  Ma} 
the  defendants  served  a  notice  in  vi 
of  that  date,  on  F.  Farr  and  J.  Fai 
tenants  or  occupiers  of  the  plaintiff 
land,  who  hold  the  same  as  yearly  teiu 
the  plaintiff,  similar  to  the  aforesaid 
served  on  the  plaintiff,  and  on  the  1 
June  1851,  the  defendants  and  the  a 
Farr  and  J.  Farr  disagreeing  on  the  ai 
of  compensation  to  be  paid  to  th* 
such  tenants  as  aforesaid,  the  defei 
caused  the  said  F.  Farr  and  J.  Farr 
summoned  to  appear  before  two  Jt 
of  the  peace  on  the  24th  of  the  same  ] 
of  June,  at  the  Court  House  at  Wi 
in  order  that  the  said  Justices  might 
mine  the  amount  of  compensation 
paid  by  the  defendants  to  them ;  am 
mately,  on  the  8th  of  July  1851,  th 
Justices  awarded  to  the  said  F.  Fai 
J.  Farr  the  sum  of  25/.  as  com  pen 
for  their  interest  as  tenants  of  th< 
piece  of  land,  and  the  defendants  then 
tendered  the  said  sum  of  25/.  to 
but  they  refused  to  receive  the  sam< 
consequently  have  not  received  the 
or  any  other  compensation  from  the  < 
dants,  for  their  interest  as  such  te; 
In  the  same  month  of  July  the  defer 
threatened  to  enter  upon  and  us 
plaintiff's  said  land  without  the  cons 
permission  of  the  plaintiff  or  his  soli 
or  agents,  but  did  not  enter  upon  the 
and  the  plaintiff  thereupon,  on  the  li 
July  1851,  filed  his  bill  of  complaint 
Court  of  Chancery  against  the  dcfen 
praying  (among  other  things)  for  c 
junction  to  restrain  the  defendants 
entering  upon  or  taking  possession  < 
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plaintiff's  said  land,  and  from  digging  for 
gravel,  or  committing  any  other  act  of 
^rasctA  or  spoil  thereon.     On  the  4th   of 
Au^^'t  1851  a  motion  was  made  in  the 
8ai<i   cause  before  Sir  J.  L.  Knight  Bruce, 
V.O.,  for  an  injunction  according  to  the 
pr&^r^of  the  bill,  whereupon  it  was  ordered 
(among  other  things)  that  a  case  should 
lye    nade  for  the  opinion  of  the  Judges  of 
thiJB  Court,  and  upon  the  case  being  made 
the    question  was  to  be — ^whether  the  de- 
fendants, under  die  circumstances  herein- 
before stated,  have,  or  had  in  the  month 
of  July  last,  the  right  to  take  the  lands 
comprised  in  the  said  notice  to  treat,  dated 
the  !2l8t  of  May  last,  in  the  plaintiff's  bill 
roentioDed. 

Tlie  case  was  now  argued,  by 

Cromwell  {Shapter  was  with  him),  for 
^©  plaintiff. — ^The  defendants  having  only 
^^^n  a  notice  requiring  these  lands,  and 
^en  some  of  the  steps  under  section  85.  of 
^«  Lands  Clauses  Consolidation  Act  before 
toeir  powers  of  compulsory  purchase  ex- 
P''^  cannot  now  take  ftirther  proceed* 
^K^  It  is  not  disputed  that,  if  within  the 
^[^^seribed  period  they  had  actually  entered 
^^  might  afterwards  have  gone  on  to 
^^^plete  the  purchase.  In  that  event  the 
'^'^^owiier  might  initiate  proceedings  under 
section  68. — Doe  d.  Armistead  v.  the  North 
^^ffordMre  Railway  Company  (1),  WoreUy 
^*  ^^  SofUh  Devon  Railway  Company  (2). 
"''t  where  there  has  been  no  entry  by  the 
5^pany,  the  landowner  has  no  such  power, 
r^^ion  68.  applies  only  where  land  "shall 

rf^    been  taken,''  which  means  actually 
}^'^  for  the  purposes  of  the  act — Burkina 

Meto   y.  ih^  Birmingham  and  Oxford  June- 

***  -Railway  Company  (3). 
i  l-*ORD  Campbell,  C.J. — When  do  you 
^    ^lie  company  would  acquire  the  legal 

J.  ^^^Dt  until  actual  entry.  It  will  be  said 
^^  the  notice  to  treat  operates  as  a  con- 
n  ^^"^  hut  that  is  not  so,  as  decided  in 
wJ^^^kkbank  V.  the  Whitehaven  Junction 
^^-way  Company  (4);  and  although  that 

S  \^  20  Law  J.  lUp.  (H.8.)  Q.B.  249. 

iti^)  5Exch.Rcp.475;  ».c.  20  Law  J.  Rep.  (n.s.) 
'^'^l.  246. 

V%)  15  Law  J.  Rep.  (w.)  Chanc.  471. 


case  has  been  doubted.  Vice  Chancellor 
Shadwell  adhered  to  that  decision  in  Kyn^ 
nersley  v.  the  North  Staffordshire  Railway 
Company  (5).  It  may  be  binding'  on  the 
company,  but  it  cannot  affect  the  land- 
owner. In  Adams  v.  the  London  and  Black' 
wall  Railway  Company  (6)  Lord  Cottenhaih 
says,  *'  It  cannot  be  that  the  notice  per  se 
gives  to  this  Court  jurisdiction,  for  if  this 
were  so,  the  jurisdiction  would  arise  as 
soon  as  the  notice  was  given.'* 

[Coleridge,  J. — Does  not  the  notice 
take  away  the  power  of  letting  or  of  con- 
tracting to  sell  the  land  ?] 

No  doubt  the  landowner  could  not  give 
a  good  title.  But  a  notice  to  treat  is 
clearly  not  a  compulsory  proceeding,  al- 
though it  is  a  necessary  preliminary  to 
such  a  proceeding. 

[Lord  Campbell,  C.J. — If  you  are  pro- 
ce^ng  without  consent,  is  not  the  whole 
proceeding  a  compulsory  purchase  ?] 

The  mere  giving  of  Uie  notice  is  not  an 
exercise  of  the  compulsory  powers,  because 
there  is  an  alternative  remaining  of  agreeing 
or  disagreeing  to  the  proposal.  The  land- 
owner may  indeed  go  on  and  force  the 
company  to  take  further  steps— r^e  Queen 
V.  the  Birmingham  and  Oxford  Junction 
Railway  Company  (7);  but  the  company 
cannot,  if  the  prescribed  period  has  ex- 
pired, themselves  take  any  more  proceed- 
ings. 

[Coleridge,  J. — Suppose  the  company 
give  a  notice  to  treat,  and  the  owner  claims 
a  sum  which  they  agree  to  give,  and  so 
the  land  is  purchased,  at  what  step  do 
you  say  they  exercised  their  compulsory 
powers  ?] 

Certainly  after  the  time  when  they  gave 
the  notice,  because  if  the  landowner  does 
not  make  a  claim  and  no  agreement  is  come 
to,  the  company  may  recede  from  their 
notice.  The  relation  of  vendor  and  pur- 
chaser does  not  exist  by  the  mere  notice, 
but  by  notice  followed  up  by  a  claim  of 
the  landowner.  However,  even  if  the 
giving  notice  be  the  exercise  of  a  power  of 
compulsory  purchase,  it  is  necessary  for 
the  company  to  exercise  all  such  powers 

(5)  Not  reported. 

(6)  2  Mac.  &G.  118;  s.  c.  29  Law  J.  Rep.(N.8.) 
Chanc.  557. 

(7)19  Law  J.  Rep.  (n.b.)  Q.B.  458. 
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ivithin.  the  prescribed  period,  and  one  of 
tliOBe  powers  is  the  entering  upon  the  land 
where  proceedings  are  taken  under  sect.  85. 
"{Pattbson,  J.— I  do  not  see  what  that 
section  has  ta  do  with  powers  of  compul- 
sory purchase;  it  only  relates  to  a  power 
of  entering  on  land  in  a  particular  case.] 

That  section  prescribes  what  steps  are 
neoesaary  to  acquire  the  land  where  it  is 
required  to  be  used  before  the  price  is 
settled. 

Pkipson,  contra. — The  question  is,  what 
is  an  exercise  of  the  powers  of  compulsory 
purchase.  It  is  argued  by  the  plaintiff 
that  it  includes  all  steps  necessary  to  vest 
in  the  company  a  full  and  complete  title 
to  the  lands  taken,  and  that  all  these  must 
be  done  within  the  prescribed  period  so  far 
as  concerns  the  company.  The  defendants, 
on  the  other  hand,  contend  that  the  power 
of  compulsory  purchase  means  the  power 
of  taking  adversely  to  the  owner,  so  as  to 
place  tlie  company  in  the  position  to  acquire 
the  land  and  the  legal  title  at  a  future 
period^  and  that  this  power  is  exercised  by 
the  delivery  and  service  of  a  notice  to  take 
lands.  There  is  no  difference  between  die 
terms  '*  compulsory  purchase**  and  **  com«- 
pnlaory  taking"  in  secdon  128.  of  the 
Lands  Clauses  Consolidation  Act,  for  there 
is  no  power  of  taking  independently  of 
giving  notice. 

[Coleridge,  J. — Does  not  **  taking'* 
there  apply  peculiarly  to  entering  under 
section  85  f] 

No,  it  is  merely  an  amplification  of  the 
term  "  purchase,"  which  is  the  exercise  of 
a  power  shewing  a  determination  to  pur- 
chase. Sections  75,  76.  and  77*  shew  that 
It  does  not  include  a  full  completion  by 
executing  a  conveyance.  If  the  notice  is 
not  an  exercise  of  the  compulsory  powers, 
it  is  difficult  to  say  where  the  line  is  to  be 
drawn. 

[Coleridge,  J. — You  say  that  by  the 
notice  the  company  have  exercised  ad- 
versely all  their  powers.] 

Yes,  and  what  is  necessary  to  be  done 
afterwards  to  complete  the  purchase  is  not 
any  exercise  of  the  powers  of  purchase.  It 
is  apparent  on  the  face  of  the  act  that  a 
long  period  may  elapse  before  the  purchase 
can  be  completed,  but  it  is  sufficient  if 
within  the  prescribed  period  the  company 


have  acquired  the  right  to  takeaU  those  steps 
—Skerrait  v.  the  North  Staffordshire  lUO- 
way  Company{%).  It  has  been  decided  that 
the  service  of  a  notice  to  treat  by  the  oom<« 
pany  creates  a  contract  and  gives  rise  to  the 
relation  of  vendor  and  purchaser  between 
the  parties — Doo  v.  the  London  and  Crmf* 
don  Railway  Company  (9),  Stone  v.  the 
Commercial  Railway  Company  (10),  fValker 
V.  the  Eastern  Counties  Railway  Company 
(11),  Salmon  v.  RandaU  (12).  The  same 
point  is  decided  in  Burkinshaw  v.  the 
Birmingham  and  Oxford  Junction  Railway 
Company^  where  the  words  "assented  to 
by  the  opposite  party"  mean  necessarily 
assented  to  by  virtue  of  the  act.  In  The 
Birmingham  and  Oxford  Junction  Railway 
Company  v.  the  Queen  (13),  Parke,  B., 
delivering  the  judgment  of  the  court  of 
error,  says,  '<  The  notice  to  treat  is  an 
inchoate  purchase,  and  after  that  has  been 
given  in  due  time  it  is  competent  for  the 
landowner  to  compel  the  completion  of 
the  purchase."  In  The  EdstUmryh  a»d 
Glasgow  Railway  Company  ▼.  iheMoMamde 
Railway  Cpwpany{\4)^  in  the  Courtof  Ses- 
sion in  Scotland,  it  was  held  that  a  nodoe 
to  treat  given  the  day  before  the  expiration 
of  the  prescribed  period  was  an  exercise  of 
the  powers  of  compulsory  parohase  tmder 
the  Scotch  set,  which  is  in  the  same  terms 
as  the  Engli^  statute.  The  Lord  Justice- 
Clerk  there  says,  "  When  we  refer  to  the 
general  act,  and  find  that  it  enacts  that  the 
powers  of  the  promoters  of  the  undertakingt 
for  the  compulsory  purchase  or  taking  of 
lands,  should  not  be^  exercised  after  the 
prescribed  period,  we  must  look  to  see 
what  the  powers  are  that  are  characterized 
by  that  abbreviated  expression.  These  are 
set  forth  in  the  act  at  great  length,  and  I 
think  that  all  the  sections  imply  that  the 
land  is  taken  by  the  notice.  The  object 
of  the  limitation  is,  I  think,  that  the  owner 
of  land  is  not  to  be  kept  in  suspense  during 
the  whole  period  witlun  which  the  railway 


(8)  5Rail.  Ca8.183. 

(»)  1    XhrA.  2$7 ;   s.  c.  8  Law  J.  Rep.  (ji.s.) 
Chanc.  200. 

(10)  Ibid.  376. 

(11)  5  Ibid.  469. 

(12)  8Myl.  &  Cr.439. 

(13)  20  Law  J.  Rep.  (n.8.)  aB.  S04. 

(14)  12  Court  of  Session  CaaM<2od  ser.)  1300. 
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ffltjT  be  executed.     When  an  owner  gets 

notice  that  his  land  is  to  be  taken,  no  delay 

ne^  take  place ;  for  he  has  power  to  go 

before  a  jury  and  compel  a  settlement  of 

the  price ;  or  if  he  considers  that  the  use 

of  the  land  is  more  valuable  to  him,  he' 

nay  continue  to  retain  it,  if  it  is  not  wanted 

mmediately   for  the  construction  of  the 

lilivay;   but  however  this  may  be,  the 

iwing  the  notice  fixes  that  his  land  is  to 

s  tmken.     I,  therefore,  think  that  we  are 

»    eonsider  the  land  as  taken  when   the 

>tioe  is  given." 

[Coleridge,  J. — The  words  of  sect.  27. 
die  special  act  are  '*  none  of  the  powers 
>e  t4)  be  exercised"  after  five  years.     The 
>txc5e  does  not  exhaust  all  the  powers.] 

X^  is  contended  that  it  does.    The  powers 

lesuQ  that  which  is  necessary  to  place  the 

cnnpany  in  a  position  to  acquire  the  land 

Aversely.     The  Queen  v.  the  York,  Netv^ 

^omMeand  Berwick  Railway  Company  (15) 

lad    Adams  y.   the   London   and  Black* 

wsU  Railway  Company  are  referred  to  as 

knowing  some  doubt  on  the  effect  of  the 

iKrtke  being  to  create  a  contract ;    but  in 

So&Ms  V.  Randall^  the  Lord  Chancellor 

fthewt  the  inconvenience  which  would  other- 

rae  arise  from  the  notice  tying  up  the 

Wdt  of  the  landowner. 

[Loan  Campbell,  C.J. — The  notice  is  a 
Kvt  of  quasi-purchase.  It  is  not  a  pur- 
<*i«e  for  all  purposes.] 

It  is  a  purchase  so  far  as  the  company's 

^^polsory  powers  are  concerned.     The 

^  point  in  the  present  case  has  been 

^ded  by  Turner,  V.C,  in  Sparrow  v. 

^  Qjr/brd,   Worcester  and  Wolverhamton 

^^ay  Company  (17).    No  doubt,  in  that 

?*  *D  injunction  has  been  since  granted 

t^^  Lords  Justices,  and  a  case  sent  for 

"*^nion  of  the  Court. 

r^P^f  in  reply. — ^The  cases  of  Brockle- 

^  *fj*    the  Whitehaven  Junction  Railway 

fyS^^  *nd  Kynnersley  v.  the  North  Staf- 

P^/*^*^  Railway  Company  are  directly  in 

r»  '•^th  the  present  case. 
*»»•  1^^  Campbell,  C.J. — Those   deci- 
ij^  *^^?e,  to  say  the  least,  been  much 

^     said  the  notice  to  treat  is  a  con- 

h&  ^?  ^^  '•  ^P*  (!<•>•)  ^B.  503. 
'   -^'•otwparted. 


tract,  but  all  the  decisions  are  explained 
by  the  expression  ihat  it  is  an  inchoate 
purchase.  The  company  may  be  in  the 
position  of  a  purchaser  for  the  purpose  of 
being  compelled  by  mandamus  to  complete 
the  purchase,  but  it  does  not  follow  that 
the  landowner  is  placed  in  the  position  of 
a  vendor  n^ho  is  bound  to  give  up  his  land. 
The  contract,  being  a  creature  of  the  statute, 
may  be  unilateral.  In  Ex  parte  Flannan 
(18)  it  is  assumed  that  the  notice  does  not 
place  the  parties  completely  in  the  position 
of  vendor  and  purchaser,  so  as  to  give 
each  all  the  rights  arising  out  of  that  re- 
lation. 

[Lord  Campbell,  C.J. — ^When  do  you 
say  there  is  a  purchase  ?] 

When  the  company  have  done  all  in 
their  power  to  convert  the  property,  either 
by  issuing  their  warrant  to  summon  a  jury 
in  ordinary  cases,  or  by  entering  into  pos- 
session under  section  85.  The  notice  is, 
no  doubt,  a  condition  precedent  to  any 
contract-^^ciaiiM  v.  the  London  and  Black- 
wall  Railway  Company,  But  it  may  either 
end  in  an  amicable  agreement  between  the 
parties,  or  in  any  of  the  modes  provided 
for  settling  compensation  adversely. 

[WiGHTMAN,  J. — Suppose  neither  party 
contracts  afterwards,  the  notice  does  operate 
as  a  contract.]  - 

[Lord  Campbell,  C.J. — It  places  the 
company  in  a  position  to  be  forced  on.] 

A  notice  may  be  withdrawn  by  the  com- 
pany before  it  is  assented  to.  This  could 
not  be  if  it  were  itself  a  contract  binding 
on  both  parties — The  Queen  v.  the  London 
and  South  Western  Railway  Company  {19). 
Then,  section  123.  of  the  general  act  limits 
the  exercise  of  the  powers  of  compulsory 
purchase  or  taking.  The  word  "taking" 
there  refers  to  entering  under  section  85, 
and  the  steps  which  have  been  here  taken 
are  all  preliminary  to  such  an  entry,  and 
not  towards  the  purchase  of  the  lands.  If 
so,  the  powers  of  purchase  have  not  yet 
been  exercised.  The  money  deposited 
under  section  85.  is  clearly  not  purchase- 
money,  but  a  kind  of  caution-money  or 
security  for  the  company  taking  the  proper 


(18)  1  Sim.  N.S.  265. 

(19)  12aB.Rep.775;  8.c.l7LawJ.Rep.(N.8.) 
aB.  826. 
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steps,  and    paying    the    sum  ultimately 
assessed. 

Lord  Campbell,  C.J. — This  case  has 
been  most  fully  and  ably  argued  before  us» 
and  all  the  authorities  have  been  fully 
referred  to.  As  our  attention  has  been 
recently  directed  to  the  same  subject,  and 
as  the  decisions  upon  the  statutes  are  quite 
fresh  in  our  recollection,  we  may  with 
safety  and  propriety  express  our  opinion 
upon  the  case  at  once.  The  question  put 
to  us  is,  whether  the  defendants  have,  or 
in  the  month  of  July  had,  a  right  to  take 
the  lands  of  the  plaintiff  comprised  in  the 
notice  dated  the  21st  of  May  1851.  We 
must  look  to  see  what  was  the  state  of  facts 
existing  at  that  time.  A  notice  having 
been  given  by  the  company  that  the  land 
was  required  to  be  taken  by  them,  all  the 
proceedings  had  regularly  taken  place 
which  are  pointed  out  by  section  85.  of  the 
Lands  Clauses  Consolidation  Act.  This 
is  not  disputed.  Then,  what  powers  are 
conferred  upon  the  company  when  these 
proceedings  are  completed  ?  **  It  shall  be 
lawful  for  the  promoters  of  the  undertaking 
to  enter  upon  and  use  such  lands,  without 
having  first  paid  or  deposited  the  pur- 
chase-money or  compensation  in  other 
cases  required  to  be  paid  or  deposited  by 
them  before  entering  upon  any  lands." 
Now,  the  company  did  not  enter  before  the 
expiration  of  the  period  limited  by  their 
special  act  for  exercising  their  powers  of 
compulsory  purchase.  The  question  is, 
whether  they  had  a  right  to  enter  after-i^ 
wards.  It  has  been  decided  in  Doe  d. 
Amistead  v.  the  North  Staffordshire  RaiU 
way  Company  and  in  fVorsky  v.  the  South 
Devon  Railway  Company y  that  if  they  had 
entered  before  the  expiration  of  the  pre- 
scribed period,  an  action  of  ejectment  would 
not  lie  against  them  after  it  had  expired, 
as  their  possession  was  still  lawful.  We 
must  now  consider  what  is  the  effect  of 
their  omitting  to  enter  on  the  land  before 
the  expiration  of  that  period.  Now,  this 
very  much  depends  on  the  question,  whether 
the  entry  is  to  be  considered  as  one  of  the 
powers  for  the  compulsory  purchase  of  the 
land.  In  my  opinion  it  is  not  so.  I  think 
that  it  was  a  power  necessary  for  com- 
pleting the  purchase,  and  not  a  power  for 


the  compulsory  purchase  of  the  land,  and 
that  the  powers  for  the  compulsory  pur- 
chase had  been  exercised  within  the  five 
years.  It  is  from  the  peculiarity  of  these 
transactions  in  regard  to  railways,  that  we 
are  obliged  to  use  terms  which  do  not 
properly  apply  to  them  when  we  speak  of 
"  purchase"  and  "  contract."  There  is, 
in  point  of  fact,  no  contract  and  no  pur- 
chase, but  the  legislature  has  placed  the 
parties  in  the  same  position  as  if  there 
had  been  a  contract  of  purchase  with  con- 
sent of  both  parties.  In  The  Queen  t. 
the  Birmingham  and  Oxford  Junction  Rail- 
way Company  we  decided  that  so  far  as 
the  landowner  is  concerned  he  is  in  the 
same  position  as  if  there  had  been  a  con- 
tract to  purchase  his  land,  and  that  he 
may  compel  the  company  to  complete 
after  the  expiration  of  the  prescribed  period, 
and  that  decision  was  affirmed  in  the  Ex- 
chequer Chamber.  It  has,  therefore,  been 
determined  that  if  notice  be  given  by  the 
company  within  the  prescribed  period^  it 
places  the  landowner  in  the  position  of  a 
vendor,  and  the  company  in  that  of  a  pur- 
chaser, so  far  as  to  give  the  former  a  right. 
to  force  on  the  latter.  But  it  is  said,  and 
it  may  possibly  be  so,  that  there  is  no 
reciprocity.  The  company  may  be  bound, 
but  the  landowner  free.  I  think,  however, 
that  we  should  require  very  distinct  language 
in  the  statute  to  establish  such  a  want  of 
reciprocity  ;  and  1  find  nothing  there  to 
lead  to  such  a  view.  I  think  that  when 
a  notice  has  been  given  by  the  company, 
they  are  bound  to  take  the  land ;  and  I 
see  nothing  to  prevent  the  obvious  con- 
clusion that  this  is  a  reciprocal  transac- 
tion, by  which  both  parties  are  equally 
bound.  Looking  to  the  various  sections 
of  the  act  pointed  out  by  Mr.  Phipson, 
it  is  quite  clear  that  the  legislature  con- 
sidered that  there  was  a  purchase  when  the 
notice  was  given ;  that  then  both  parties 
stand  to  each  other  in  the  relation  of  vendor 
and  purchaser.  The  authorities  also  seem 
to  me  to  be  strongly  in  favour  of  this  view. 
Notwithstanding  some  expressions  of  Lord 
Cottenham  in  the  last  case,  Adams  v.  the 
London  and  Blackwall  Railway  Company^ 
the  same  learned  Judge  has  over  and  over 
again  said,  that  afler  notice  has  been  given 
the  parties  are  in  tlie  relation  of  vendor 


Vol  XXL] 


HILARY  TERM,  1862, 


191 


aod  purchaser.  Then,  there  is  the  decision 
refeired  to  in  the  Court  of  Session  in 
Scotland,  in   which,  although  there  was 
one  dissenting   Judge,  Lord  Moncreiff— 
than  whom  a  more  Icained,  more  ahle,  or 
more  discriminating  Judge  never  sat  on  the 
fiench— agreed  with   the  Lord  Justice- 
Clerk,  and  gave  it  as  his  opinion  that  the 
parties  stood  in  the  relation  of  vendor  and 
purchaser  when  once  the  notice  was  given, 
aod  that  all  subsequent  proceedings  were 
merely  for  the  purpose  of  completing  the 
title.    1  cannot  agree  with  the  reasoning 
of  the  hue  Vice  Chancellor  of  England  in 
Brocklebank   v.  the   Whitehaven   Junction 
Railuay  Company,  and  that  case  as  well  as 
Kfnnersleyy,  the  North  Staffordshire  RaiU 
wy  Cmpany  must,  I  think,  now  be  cou- 
riered as  not  only  shaken,  but  overturned, 
by  other  decisions.     I  do  not  refer  to  the 
ease  before  Vice  Chancellor  Turner,   be- 
cause the  injunction  has  been  since  allowed 
to  remain  until  further  discussion.     For 
these  reasons,  I  am  of  opinion  that  we 
should  certify   that  the   defendants    had 
a  right  after  the  expiration  of  the  five  years 
to  enter  upon  this  land. 

PinssoN.  J. — ^The  question  put  to  us 
^  whether   the  defendants  had  in  July 
Ittt  a  right  to  take  the  lands  described  in 
tbeir  notice.     They  can   only  have   this 
right  under  section  85,  because,  except  in 
t^  case  there  provided  for,  a   company 
^^*^t  enter  on  lands  until  the  compensa- 
ble has  been    determined   and  actually 
I^  to  the  parties,  or  deposited  in   the 
^t  of  England.     That  section  enables 
^  defendants  to  enter  when  delay  might 
rj^  injurious,  and  when  the  landowner 
^^  Uot  consent.     It  is  conceded  that  all 
r^  »tep8  required  by  that  section  have  been 
^^  within  the   five  years,  except   the 
/^^  entry  on  the  lands.    But  everything 
r/J^^tary  to  enable  the  company  to  enter 

^^^*      nAAn      ^4^m^  If       friAxr       n<k«4       o/vfiiolivr 


hetn  done.     If    they    had   actually 
^**d  there  would  have  been  no  ques- 


ji  *^«  or  if  the  owner  had  resisted  them, 
|i^  might  have  taken  advantage  of  sec- 
j[^,  ^1.  The  question  is,  whether,  not 
^^**ig  entered  before  the  lapse  of  the  five 
H^^,  they  are  precluded  from  doing  so 
^[J^«  That  must  depend  on  the  construc- 
^^  to,  be  put  on  section  27.  of  the  special 


act.  Now,  this  is  not  a  power  exercised 
by  the  company  for  the  compulsory  pur* 
chase  of  the  land ;  they  have  done  all  that 
before.  Even  if  we  did  not  agree  with  the 
decisions  as  to  the  notice  itself  being  a 
binding  bargain,  there  is  a  great  deal  m6re 
which  has  been  done  here,  because  there 
has  been  a  demand  of  the  purchase^money 
which  the  owner  is  willing  to  take,  and  a 
claim  by  him  of  600/.,  and  a  refusal  by 
the  company  to  pay  that,  and  then  a  refer- 
ence to  surveyors  to  ascertain  the  amount 
to  be  paid,  and  a  deposit  of  that  sum  in 
the  bank.  However,  I  agree  that  the  cases 
do  go  to  the  principle,  that  as  soon  as  the 
company  have  given  a  notice  to  take  land 
they  have  exercised  their  powers  of  com- 
pulsory purchase,  and  that  all  the  steps 
which  they  afterwards  take  are  not  an 
exercise  of  the  powers  of  compulsory  pur- 
chase, but  in  carrying  into  effect  that  pur- 
chase. This  is  put  very  pointedly  by  Lord 
Cockbum  in  the  case  cited  from  the  Scotch 
court,  where  he  draws  a  distinction  between 
the  compulsory  powers  of  the  company  and 
the  compulsory  powers  of  the  act.  The 
powers  which  the  company  have  to  exer- 
cise for  the  purchase  of  land  have  been 
exercised  wlu»  they  give  the  notice.  The 
powers  of  the  act  to  carry  that  power  of  the 
company  into  effect  need  not  be  exercised 
within  the  limited  period.  We  have  deter- 
mined already  in  Doe  d.  Amnstead  v.  the 
North  Staffordshire  Railway  Company,  that 
where  a  company  has  taken  possession 
under  section  85.  within  the  five  years, 
they  may  continue  in  possession  after- 
wards, although  all  the  steps  for  completing 
their  title  had  not  been  then  taken.  The 
-argument  was  there  used  that  the  land- 
owner had  no  means  of  getting  his  money, 
but  the  Court  said  he  might  initiate  pro- 
ceedings under  section  68.  That  answer 
applies  equally  to  the  present  case. 

Coleridge,  J. — The  question  arises  on 
the  proper  construction  to  be  given  to  the 
words  in  section  27.  of  the  special  act, 
"powers  of  the  company  for  the  compul- 
sory purchase  of  land."  It  seems  to  me 
that  there  is  a  distinction  to  be  taken  be- 
tween a  power  to  purchase  ab  initio,  and 
the  steps  which  may  be  necessary  to  com- 
plete the  purchase.     In  a  large  sense  both 
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way  be  included  in  the  word  "  power,"  and 
that  may  servo  to  explain  why  the  plural 
*^  powere"  is  used.  The  power  to  purchase 
is  that  which  enables  me  to  take  land  from 
a  penon  who  does  not  wish  me  to  hare  it, 
and  that  is  very  differrait  from  what  it  may 
be  necessary  for  me  to  do  afterwards  for 
the  pnipose  of  completing  my  title.  The 
exercise  of  the  power  to  purchase  is  doing 
any  act  which  puts  it  into  my  power  to 
take  land  against  the  will  of  its  owner,  and 
this  must  be  considered  without  reference 
to  time.  The  question  whether  there  has 
been  a  compulsory  purchase  might  as  well 
have  arisen  directly  after  the  special  act 
was  passed.  If  it  stood  alone  on  the  effect 
of  the  notice  I  should  have  no'doubt  that 
it  would  be  sufRcient  for  that  purpose.  The 
notice,  it  is  said,  makes  the  company  quasi 
purchasers  and  the  landowner  a  quasi  ven- 
dor ;  what  he  does  afterwards  he  does  not 
on  his  own,  but  on  another's  land.  It  gives 
the  company  the  right  to  complete  the 
purchase,  and  it  gives  him  the  right  to 
compel  the  company  to  do  so.  If  he  gains 
this  righty  is  the  landowner  not  to  incur 
some  corresponding  liability  ?  I  quite 
agree  that  if  the  legulature  had  pleased,  it 
might  have  made  this  a  one-sided  con- 
tract, but  it  has  not  said  so  expressly,  nor 
can  it  be  inferred  from  any  of  the  words 
used ;  and  I  cannot  think  that  anything  so 
unreasonable  is  to  be  presumed.  But  there 
is  another  way  of  considering  this  case 
in  which  it  seems  still  more  clear.  There 
are  certain  things  to  be  done  under  section 
85,  and  all  of  these,  except  the  actual  entry 
on  the  lands,  have  been  done.  If  all  had 
been  done,  including  the  entry  within  the 
five  years,  there  can  be  no  question  but 
that  the  title  of  the  company  would  have 
been  complete.  If  the  entry,  which  is 
alone  wanting,  be  not  itself  a  power  of 
compulsory  purchase,  then  you  are  taking 
away  from  the  whole,  which  it  is  admitted 
does  include  a  power  of  compulsory  pur- 
chase, something  which  is  not  a  compulsory 
power.  It  follows,  therefore,  that  the  com- 
pulsory power  must  reside  in  that  which 
remains. 

WiGHTMAN,  J. — The  only  question  is 
whether  the  defendant  had  a  right  to 
enter  after  the   expiration  of  the   period 


prescribed  by  the  compulspiyclaifiei 
act.  It  seems  to  me  that  this  qase  iae 
governed  by  Doe  d.  ArmistetA  v.  Ifte 
Staffordshire  Railufajf  Compamif*  It 
mitted,  by  Mr.  Shapter,  that  the  |ii 
ings  for  the  purpose  of  taking  the  Ian 
all  perfectly  regular  down  to  the- 
actual  possession,  which  has  dot  beer 
and  that  if  that  had  been  done  en  t 
day  all  would  have  been  quite  perfei 
the  company  would  have  had  a  gocx 
Can  it  then  really  make  any  dif 
whether  the  taking  pcRnession  has 
not  occurred  before  the  expiration 
powers  ?  If  after  what  they  had  do 
defendants  had  a  right  to  enter  an 
possession  it  is  not  an  exerdse  of  the! 
pulsory  powers  when  they  enter,  but  i 
of  the  previous  exercise  of  them.  Th 
done  aJl  necessary  to  entitle  tiiem  to 
and  they  are  entitled  to  enter  after  I 
piration  of  the  period. 

A  certificate  was  sent  in  t 
ance  with  thisjudfn 


Bail  Covbt.  '\ 

1852    V'*^*  QUEEN  V.   THE  W 

Jan.  29.  j  ants  op  trtddyi 

Highway — Indictment  for  Non^rt 
Demurrer  with  Liberty  to  plead  over, 

An  indictment  against  the  inhabOi 
a  township  for  non-repair  of  a  h 
alleged  that  the  inhabitants ^  **  the  i 
highway  aforesaid,  so  as  af6res<dd 
in  decay,  from  the  time  whereof  the  f 
of  man  is  not  to  the  contrary,  ought  to 
and  still  ought  to  repair  when  and  s 
as  it  shall  become  necessary.*^  The 
ment  contained  no  allegation  that  the 
dants  had  ever  repaired  the  road. 

The  Court  granted  leave  to  the  defi 
to  demur,  with  liberty  to  plead  over  t 
judgment  were  given  against  them 
demurrer. 

[For  the  report  of  the  above  ca 
21  Law  J.  Rep.  (n.b.)  M.C.  p.  108 
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\  re  THE  MAYOR  AND  ASSES- 
BOM  OF  HARWICH. 


1652.       X* 
Jan.  80.   3 

Afmnieipal  CorparaHon''^Drfeetiv€  Bur^ 
ffesB  Lui — Revising  List  of  ClamanU. 

J[f  the  hm^eu  Uats  of  a  mttmeipal  corjHh- 
rmlmou  be  defective  and  nuU^  and  the  mayor 
woMJL  asMeeeors  deeiine  to  recite  them,  they 
ar^  not  bound  to  reviee  the  Uet  of  ckUmanis 
e^atm  to  be  ituerted  on  theburgesa  Uste. 


IThis  was  a  rule  for  a  mandamus  to 
eoxzRmand  the  mayor  and  assessors  of  the 
box-on^  of  Harwich  to  hold  a  court  and 
n^vise  the  list,  made  hy  the  town  dark  in 
lis^  Septemher,  of  persons  claiming  to 
bik^vrc  their  names  inserted  on  the  burgess 
Ib^   of  the  borough, 

Xt  appeared  on  affidavit,  that  in   the 
bov-oagh  of  Harwidi  (in  which  there  are 
oAly  two  parishes),  lists  of  persons  enti- 
tled to  be  upon  the  burgess  roll  were,  in 
September  1851,  made  out  in  each  parish 
by  the  overseers  and  signed  by  them,  but 
^e^  were  neither  of  them  signed  by  the 
churchwardens.     A  person  named  Carter 
(whole  name  was  on  tiie  burgess  roll  of  the 
preceding  year)  was  misdeseribed  in  the 
^^eneers'  list  of  his  parish.     He  consc- 
<lUeDtly  sent  in  a  claim  to  the  town  clerk 
^  be  put  upon  the  list  according  to  his 
Proper  description,  and  the  latter  accord- 
^ly  inserted  his  name  upon  the  list  of 
P^nonswho  claimed  to  be  put  upon  the 
^ittgess  list.     At  the  time  for  revision  of 
^  liati,  it  was  objected  before  the  mayor 
^d  auessors  that  as  the  burgess  lists  in 
*^  parish  were  signed  only  by  the  two 
^▼SQeen,  and  not  by   the  two  church- 
^''dau  also,  they  were  bad  and  informal, 
^  could  not  be  revised.     The  mayor 
^  uaessors,  holding  this  a  fatal  objec- 
^^  refused  to  revise  them.     They  were 
^^  requested  to  revise  the  list  of  daim- 
^^  I  this  also  they  declined  to  do. 

***ee,  Serj,  and  Hawkins  now  shewed 
^•e. — ^The  applicant.  Carter,  on  whose 
^^?it  the  rule  ntft  was  obtained,  is  not 
j^^^'son  aggrieved,  as  he  is  on  the  exist- 
^.  liurgess  roll  of  the  year  preceding, 
I  ^h  roll  by  the  statute  7  Will.  4.  & 
*^ll  ^  c.  78.  s.  6,  is  to  be  the  burgess 
-  ^  ibr  the  borough  until  a  new  one  is 
Secondly,  the  mayor  was  right  in 
,XXL— Q.B. 


refusing  to  revise  the  list  of  claimants. 
Under  statute  5  &  6  Will.  4.  c.  76.  a.  15, 
the  overseers  aie  to  make  and  sign  the  bur- 
gess lists ;  these  were  clearly  insufficient, 
being  signed  by  two  only  of  the  overseers 
and  not  by  the  churchwardens,  who  clearly 
are  overseers  within  the  interpretation 
clause,  section  142.  of  the  act.  The  Queen 
V.  the  Justices  of  Cambridgeshire  (1)  is 
decisive  on  this  point.  If  the  mayor  under 
these  circumstances  revised  the  list  of 
claimants,  their  names  when  revised  would 
form  the  only  burgess  list  for  the  whole 
borough  for  the  present  year.  The  mayor 
and  assessors  had  no  power  to  revise 
the  list  of  claimants  independently.  Sec- 
tion 18.  says  that  the  mayor  shall  insert 
the  name  of  any  qualified  claimant  on  the 
burgess  list.  If  there  is  no  good  bur- 
gess list,  there  is  nothing  to  insert  the 
names  upon.  The  application^  if  any, 
should  have  been  made  under  the  sta- 
tute 7  Will.  4.  &  1  Vict.  c.  78.  s.  24,  for 
a  mandamus  to  the  mayor  to  put  the  appli- 
cant's name  upon  the  burgess  roll.  The 
case  of  The  Queen  y.  the  Mayor  of  Dover 
(2)  does  not  shew  that  the  burgess  lists 
were  properly  signed.  The  case  tamed 
on  the  conduct  of  the  mayor,  who  had 
treated  the  list  as  valid,  which  estopped 
him  from  saying  that  the  list  was  not  good. 
In  The  Queen  v.  Lichfield  (3)  the  appli- 
cation was  for  a  mandamus  to  pnt  the  party 
on  the  burgess  roU.  Now,  there  there  was 
a  burgess  roll  consisting  of  lists  which  had 
been  regularly  revised.  Here  there  is  no 
burgess  roll  made  out  at  all,  therefore  that 
case  does  not  apply.  There  is  no  decision, 
then,  that  the  mayor  had  power  to  revise 
the  lists  of  claimants. 

E.  James  and  Lush,  in  support  of  the 
rule.-^The  claimant  is  a  party  interested  in 
the  perfecting  of  the  whole  list  of  claimants. 
It  is  not  necessary  to  decide  at  the  present 
stage  on  what  list  or  roll  the  name  of  the 
claimant  should  be  put.  The  claimant 
ought  not  to  be  prejudiced  by  the  error  of 
the  overseers. 

[Erls,  J.— According  to  my  notion,  the 

,(1>  7  Ad.  &  E.  480  i  8.  c.  8  Law  J.  Rep.  (x.s.) 
Id  C  6 

'(2)  11  aB.  Rep.  260;  i.c.l7Law  J.Rep.(N.«.) 
M.C.  75. 

(8)  1  Ibid.  453;  8.c.  10 Law  J.  Rep.  (if«8.)aB. 
171. 
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duty  of  the  mayor  is  to  revise  the  list 
of  claimants  with  reference  to  the  list  of 
hurgcsses ;  he  has  no  husinets  to  revise  it 
by  itself.] 

It  was  the  duty  of  the  mayor  under 
section  18.  to  revise  the  list.  What  the 
effect  of  revising  the  list  of  claimants  would 
be  is  not  for  the  mayor  to  consider.  In 
The  Queen  v.  Lichfield,  Patteson»  J.  inti* 
mates  that  though  the  burgess  list  be  bad, 
or  if  there  be  no  list  at  all,  it  is  the  duty 
of  the  mayor  to  revise  the  list  of  claimants 
and  to  put  their  names  on  the  burgess 
roll.  He  says,  '*  If  the  overseers  sent  in  a 
paper  saying  that  in  such  a  parish  there 
were  no  persons  entitled,  I  think  it  cannot 
be  denied  that  the  mayor  might  insert  the 
names,  if  the  parties  claimed  and  proved 
themselves  entitled;  and  I  also  think  it 
fiur  from  impossible  that,  without  such  a 
proceeding  by  the  overseers,  if  he  found 
that  there  were  many  persons  entitled 
whose  names  were  not  sent  in,  he  might 
make  out  a  list." 

Erle,  J.— I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  The  applicant 
appears  to  have  put  in  a  claim  to  be  ad- 
mitted upon  the  burgess  list,  and  to  have 
been  entered  upon  the  list  of  claimants, 
which  it  is  conceded  is  regular  and  valid. 
But  in  consequence  of  the  burgess  list 
being  informally  signed,  the  mayor  refused 
to  entertain  the  claim.  The  applicant 
now  calls  upon  me  to  order  the  mayor 
and  assessors  to  revise  the  list  of  claimants, 
which  he  contends  to  be  a  substantive  list 
and  capable  of  becoming  the  burgess  list. 
It  seems  to  me  that  the  supposition  that 
the  mayor  is  bound  to  revise  the  list  of 
claimants  is  a  mistake.  The  list  of  claim- 
ants pre-supposes  the  existence  of  a  bur* 
gess  list,  which  the  mayor  is  bound  to 
revise  by  adding  from  the  list  of  claimants 
those  who  have  been  improperly  omitted, 
and  by  striking  out  the  names  of  those  who 
may  have  been  improperly  inserted.  The 
claim  is,  not  that  the  claimants  should  be 
the  burgesses  of  the  borough,  but  that  they 
should  be  put  upon  the  burgess  list.  It 
xnuflt  be  taken  for  the  purpose  of  this  align- 
ment, that  for  this  year  the  burgess  lists 
of  this  borough  were  nullities.  In  my 
opinion,  the  list  of  claimants  is  not  a  sub- 
stantive list  by  itself  capable  of  becoming 


the  burgess  list,  but  is  only  an  adjunctive 
list,  to  be  taken  in  company  with  the  bur- 
gess lists,  and  only  to  be  revised  for  the 
purpose  of  considering  whether  the  names 
of  any  claimants  are  to  be  inserted  among 
the  names  of  the  other  burgesses  of  the 
borough,  which  latter  lists  when  revised 
and  completed  become  the  burgeaa  roll. 
I  have  no  hesitation  in  coming  to  this  oon« 
elusion,  because,  if  I  acceded  to  the  appli- 
cation, and  the  mayor  were  to  revise  the  list 
of  claimants,  the  effect  would  be  to  turn 
the  list  of  claimants  into  the  butgess  roll 
for  the  year  1852,  and  all  the  burgesses 
who  are  now  on  the  roll  would  be  dis- 
franchised, and  the  claimants  woiald  be- 
come the  sole  constituency  of  the  borough* 
It  would  be  a  most  manifest  injustice  luid 
departure  frx>m  the  intmtion  ot  tbe^act  oi 
parliament  if  the  claimants  alone  could  be 
the  burgesses  of  the  borough,  by  reason  of 
the  parish  officers  having  made  a  slip  in 
omitting  to  sign  the  burgess  lists.  It 
seems  to  me  to  have  been  decided  in  TAs 
Queen  V.  the  Maffwr  x>f  Dover,  that  if  the 
mayor  had  chosen  to  take  the  list  signed 
by  the  two  overseers  as  a  proper  list,  AO 
objection  could  have  been  made  to  bis  so 
doing.  I  do  not,  however,  express  any 
opinion  respecting  the  validity  of  this  bur- 
gess list,  as  the  sole  question  before  me  ii^ 
whether  the  mayor  is  bound  to  revise  the 
list  of  claimants.  If  there  was  no  buxvess 
list  and  the  parties  had  done  all  that  &ey 
could  to  make  a  valid  daim,  I  should  be 
very  much  disposed,  if  I  were  called  upon, 
to  act  upon  the  opinion  of  Patteson,  J.  in 
The  Queen  v.  the  Major  of  Liehfieid,  that 
the  claimant  might  be  entitled  under  eir* 
cumstances  like  the  present  to  be  put  upos 
the  burgess  roll.  But  that  is  not  the  pn^ 
sent  application.  The  rule,  therefore,  roust 
be  discharged. 

Bule  dieeharyed^ 


Bail  CovaT.  '^ 

1852.         >  LEWIS  V.  DTSON. 

Jan.  31.   3 

Judgments,  Register  of- — Charge  on  Real 
Estate — Compelling  Plaint^  to  conseni  fo 
Entry  that  he  took  Defendant  in  execuUmi, 

The  plaintiffs  after  maJcing  am  entry  ef  « 
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jud^wuid  obtahud  a^iiui  <Ae  drfendani  in 
M^  ixMk  •/  the  9em9rMaHer0f  the  Cwnmtm 
Pi^M,  pursuant  to  I  ^  2  Vict.  c.  110.  e.  19, 
wUH  «  9iem  ef  ehargimg  the  defendant's  real 
ae4Mt€f  took  him  in  execution  under  the  same 
jn^^ment.  The  drfendant  became  insolvent^ 
emed  kit  asei^nee  contracted  to  sell  hie  real 
tiUxte,  The  purchaser  refused  to  complete 
ik^  purchase  in  consequence  of  the  entry  of 
ik^  yudfment  which  charged  tho'-property, 

^Tke  plain^f  having  refused  to  consent  to 
em  diiry  of  satirfaetion  being  made  in  the 
6»oik,  the  Court,  on  the  application  of  the 
esmn^ue,  granted  a  rule  ordering  the  plains 
^y^M  tUtomeg  to  attend  before  the  senior 
I^ta^ter  of  the  Common  Pleas  and  consent  to 
um^  ^strg  being  made  that  the  plaintiff  bad 
iu^^gn  the  defendant  in  execution  under  the 
T^^i^naA  after  having  made  the  entrg* 

*Ilie  rale  in  this  case  called  on  the 

pla^lntiff  to  shew  canse  why  James  Mark- 

w^ll  shonld  not  have  leave  to  add  to  the 

ci^toy  ^  iho  judgment  in  this  action  in  the 

)>ook  of  the  senior  Master  of  the  Court  of 

9^>iiimon  Pleas,  a  statement  that  after  the 

J^^^ment  was  entered,  and  before  certain 

hereiitaments  of  the  defendant  thereby 

c^^^aiged  had  been  converted  into  money  or 

'^•fised,  die  plaintiff  took  the  person  of 

^e  defendant  in  execution  upon  the  judg- 

ii^ciit,  ind  so  forfeited  the  said  charge,  or 

^^y  the  entry  of  the  judgment  should  not 

^  struck  out. 

^  Tk  Ht^owing  were  the  facts  that  gave 

^  to  the  motion : — ^The  plaintiff,  who  had 

^htamed  final  judgment  against  the  defen- 

^t  m  this  action  on  the  26th  of  April 

J^9,  caused  an  entry  of  the  judgment  to 

OS  made  in  the  book  of  the  senior  Master 

^  the  Court  of  Common  Pleas  pursuant 

^  the  statute  1  &  2  Vict.  c.  110.  s.  19, 

w  the  purpose  of  charging  the  freehold 

P«»perty  of  the  defendant.     On  the  Ist  of 

*wie  following  the  plaintiff  took  the  defen- 

^t  in  execution  on  a  ca.  sa,  issued  on 

r**  judgment.     The    defendant  became 

insolvent.    The  vesting  order  was  made 

^  the  ht  of  December,  and  on  the  14th 

?*  Uareh  1860  A.  Mathison  and  James 

*^*cll  were  appointed  creditors'  assig- 

*^  Subsequently,  Markwell  (Mathison 

"^  dead)  entered  into  a  contract  for  the 

~  ef  the  freehold  property  of  the  defen- 

"•t,  but  the  purchasers  refused  to  com- 


plete the  purchase  in  consequence  of  this 
entry  in  the  Master's  book.  The  plaintiff's 
attorney  refused  to  consent  to  an  entry 
being  made  in  the  book,  that  the  charge 
upon  the  defendant's  estates  had  been 
satisfied. 

KeanCf  in  last  term,  obtained  a  rule 
nisi,  suggesting  that  the  Master  of  the 
Court  of  Common  Pleas  was  willing  to 
make  the  entry  if  the  Court  would  give 
directions  on  the  subject. 

Tomlinson  shewed  cause.-— This  applica- 
tion is  quite  novel.  By  section  13*  of  the 
statute  1  &  2  Vict.  c.  110,  a  judgment 
entered  up  is  to  be  a  charge  upon  the 
defendant's  real  estates.  By  section  16, 
if  the  plaintiff  takes  the  defendant  in  exe- 
cution under  the  judgment  before  the  pro- 
perty charged  is  converted  into  money,  he 
forfeits  the  benefit  of  the  charge.  Sec* 
tion  19.  directs  that  no  judgment  shall 
affect  any  lands  until  it  be  duly  entered 
in  the  book  of  the  senior  Master  of  the 
Court  of  Common  Pleas.  But  there  is 
no  power  or  discretion  given  by  the  act 
as  to  making  any  entry  in  the  Master's 
book  as  to  any  satisfaction  or  dischaige  of 
the  judgment.  Such  an  entry  might  pos- 
sibly be  prejudicial  to  the  plaintiff  in 
making  an  application  to  a  court  of  equity. 
This  Court  cannot  order  the  Master  of  the 
Common  Pleas  (an  independent  Court)  to 
make  any  entry  in  his  book.  fVeUs  t. 
Gibbs  (1)  is  quite  in  point. 

[Erlb,  J. — If  the  Master  of  the  Com* 
mon  Pleas  objected  to  the  motion  I  should 
hesitate  to  grant  the  rule.] 

The  entry,  at  all  events,  should  not  be 
of  satisfaction,  but  simply  of  the  fact  of 
the  arrest. 

Keane,  for  the  applicant,  was  not  called 
upon. 

Erle,  J. — I  am  of  opinion  that  this 
rule  should  be  made  absolute.  The  form 
of  it  will  be  similar  to  that  which  we  are 
constantly  in  the  habit  of  adopting  in 
an  analogous  instance  where  a  judgment 
has  been  satisfied.  In  such  a  case  we 
frequently  order  the  plaintiff's  attorney  to 
attend  with  the  defendant's  attorney  before 
the  proper  officer,  and  to  consent  to  the 
entry  of  satisfaction  being  made  on  the 

(1)  3  Beav.  399;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  97. 
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roB.  The  nile  in  this  case'  should  he  that 
the  plaintiff's  attorney  on  payment  of  ins 
costs  and  of  the  eosts  of  tiiis  application, 
attend  hefore  the  senior  Master  of  the 
Common  Pleas  and  consent  to  an  entry  on 
the  register  there,  that  the  defendant  on  a 
certain  day  was  taken  in  execution  hy  the 
plaintiff  on  this  judgment. 

Rule  ahs^nte  accordingly  (2). 


1852      7  ^^^  MASTER  PILOTS  AND  SBAlfEN 
VhlQ    I        ®^  NEWCA8TLB-UPOW-TYNE  V. 
J        BRADLEY  AND  OTHERS. 

Charier  —  Construction  —  Evidence  of 
Vsage^^Misdirection — Port. 

By  a  charter  of  James  2.  th0  Master 
Pilots,  ^c.  of  the  Trinity  House  of  New- 
castle-upon-Tyne were  incorporated,  and 
were  enabled  to  receive  for  pilotage  of  ves- 
sels up  and  down  the  Tyne  and  in  and  out 
of  any  of  the  creeks  or  members  thereof 
certain  payments,  the  amount  payable  by 
"  strangers  and  aliens"  being  different.  The 
charter  then  granted  and  confirmed  thai  aU 
persons,  as  well  subjects  as  strangers  bom, 
being  owners  of  goods,  S^e.  brought  in  any 
ship  from  beyond  the  seas  into  the  river  of 
Tyne  or  the  creeks  or  members  aforesaid, 
or  any  creek  or  member  belonging  to  the  port 
of  Newcastle-upon*Tyne,  should  pay  a  cer- 
tain ancient  duty  called  primage,  t.  e.  2d. 
for  every  tun  of  wine,  S^c.  and  all  goods 
rated  by  the  tun  (fish  killed  and  brought 
in  by  the  Englishmen  only  excepted),  and 
Zd.  for  every  last  of  flax,  S^c.  in  manner 
and  form  following,  i.  e.  **  aliens  and  strangers 
born  and  all  other  such  persons  who  with 
their  ships  or  vessels  shall  arrive  wUhin  the 
said  port  or  in  any  of  the  said  creeks  or 
members  and  not  belonging  to  the  same,  before 
they  depart  with  their  ships,  S^c.  from  the 
said  port  or  forth  of  the  said  creeks  shall 
pay  the  duties  aforesaid  for  and  in  the  name 
of  primage  as  is  afore  said,  and  every  free 

(2)  The  rule  was  thus  drawn  up — "  It  is  ordered 
that  upon  payment  of  the  costs  of  this  application 
and  of  the  plaintifi^s  attorney's  attendance  before 
the  senior  Master  of  the  Court  of  Common  Pleas, 
he  shall  consent  to  the  said  Master  making  an 
entry  in  the  book  in  which  the  judgment  in  this 
cause  is  registered,  that  after  the  entry  of  the  said 
judgment  in  the  said  book  the  plaintiff  took  the 
perion  of  the  defendant  in  execution  upon  the  said 
Jadgment." 


merchant  and  other  inbabikmi  ^-Met 
aforesaid  arriving  wiih  iheir  smideklj^ 
within  the  said  river  of  Tyne  shall  p 
ekUies  aforesaid  within  ten  daye  s0 
landing  of  the  said  goods.** 

In  an  action  for  primage  againsi  i 
fendants,  who  were  merchants  §md  nai 
Sunderland,  in  respect  of  goods  brom 
them  into  Sunderland,  which  was  aUe 
be  a  creek  or  member  of  the  port  of 
castle-upon-Tyne,  evidence  was  offe, 
behalf  of  the  plaintiffs  of  a  paymemt 
duty  under  the  same  eircumsianeei 
years  ago.  The  defendants  aeserte 
Sunderland  was  a  distinct  port  from 
castle.  The  Judge,  vMout  calUi 
attention  of  the  jury  to  the  construe 
the  charter  or  to  other  documentary  et 
given  by  the  defendants,  left  it  to  themm 
this  was  an  immemorial  payment  belom 
the  plaintiffs,  and  the  jury  found  in  tk 
mative. 

Held,  that  this  was  a  misdirection, 
terms  of  the  charter  and  all  the  et 
given  by  the  defendants  ought  to  hat 
left  to  the  jury,  for  the  purpose  of  d 
on  the  UabUity  of  the  defendants  tt 
duties. 

Semble — that  under  the  terms  « 
charter  a  Sunderland  merchant  mi; 
into  Sunderland  (assuming  it  to  be  a 
of  the  port  of  Newcastle)  is  not  U 
primage;  but 

Held,  that  the  language  of  the  char* 
sufficiently  ambiguota  to  let  in  eoidi 
usage  for  the  purpose  of  explaining  U 

Debt  for  certain  petty  customs 
called  primage. 

Plea — never  indebted,  and  issue  ti 

The  cause  was  tried;  before  "WilHa 

at  the  Carlisle  Summer  Assizes,  1851 

the  plaintiff  had  a  verdict,  subject  ti 

reserved  to  the  defendants  to  move  t 

a  verdict  for  them.     The  facts  of  tl 

and  the  grounds  of  the  decision  ap{ 

fully  from  the  judgment  of  the  Con 

it  is  unnecessary  to  repeat  them  hei 

A  rule  nisi  having  been  obtained  i 

ing  to  the  leave  reserved,  and  ak* 

new  trial  on  the  ground  of  misdirect 

Watson  and  Manisty  shewed  cant 

Unthank  supported  die  rule  (1). 

(1)  Feb.  9,  before  Pattcson,  J^  C^eri 
Wightman,  J.  and  £rle,  J. 
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vgaoaA  sttffioieiidy  sppearfrom  the  jiidg- 
nwit,  wiueh  was  now  deliTered  by— 

CouuDeBt  J.*— This  was  an  action  of 

^bt  for  petty   customs,  tolls,   dues  and 

^ote  in  respect  of  merchandise  whereof 

Ae  defendants  were  the  owners,  and  which 

M  been  brought  by  vessels  into  the  port 

/'^Sbndeiland,  the  same  being,  as  alleged 

^A^firrt  coimt,  a  cre^  or  member  of 

^  port  of  Newcastle,  and  there  landed. 

^  the  ddrd  count,  the  claim  was  in  respect 

^^i&erdiandiae  brought  by  the  defendants 

^  alnps  into  a  creek  belonging  to  the  port 

<^  Newcastle,  to  wit,  into  Sunderland.     At 

te  tiiali  before  my  Brother  Williams,  the 

pkdntiffii  had  a  Terdict,  subject  to  leave  to 

enter  it  for  the  defeikUmts  on  the  point 

pi>Baently  to  be  mentioned;    and  the  de- 

fendsnts,  besides  moving  for  that,  moved 

sIbo  and  obtained  a  rule  nisi  for  a  new  trial, 

on  the  ground  of  misdirection. 

The  duty  in  question  was  primage,  said 

to    be  a  prescriptive  payment  at  present 

elsaned  by  the  plaintiffii  under  a  charter  of 

&  Jac  2,  which,  after  incorporating  them 

umdor  tiie  name   of  Master  Pylots   and 

Sewnen  of  the  Trinity  House  of  Newcastle* 

^■pon-Tyne,  in  the  county  of  Newcastle- 

vpcn-iyne,  and  making  several  provisions, 

■•^nt  on  thus  :  —  And  whereas,  by  the 

^^*qoent  and  dangerous  incursions  of  the 

■^  upon  the  port  of  Newcastle,  the  society 

**  pttt  to  necessary   and   extraordinary 

^**ft^for  prevention  and  repair  of  the 

?Jj|Ba  thereby  daily  growing,  we  are  trilling 

j^"  their  assistance   therein  that  for  the 

^•^  they  may  receive  some  reasonable 

£^^ents  and  allowances  in  that  behalf; 

?^  Win  and  pleasure  therefore  is,  and  we 

^  kereby  for  us,  &c.,  declare  and  grant 

^r^  the  said,  &c.,  that  it  shall  and  may 

^^  ^wfnl  for  the  said  master,  &c.,  to  de- 

^/JJ^d,  receive,   and  take   of  the   owner, 

jj^^owner,   master,   purser,  or  factor  of 

|»J^^  ship  or  vessel   a   certain  payment 

1^^  pilotage,  the  pilotage  extending  both 

j^t.he  conducting  such  vessels  up  and 

2t^^  *k«  Tyne  and  in  and  out  of  any 

^^  ^le  ereeks   or  members  of  the  same; 

L^^^ie  nte  being  1 2d.  per  foot  of  draught  if 

S^^'^A^^^  more  from  *<  all  strangers  and 

S^^^t^'*  dd*  i£  light,  with  an  additional  4d. 

^^Nmspg^  strangers"     Then  the  charter 

'  mk  to  give,  grant  ^nd  confirm  unto 


the  said  master,  &c.«  ''that  all  person  and 
persons,  as  well  subjects  as  strangers  bom, 
being  owner  or  owners  of  any  goods,  wares, 
&c.,  which  shall  be  brought  in  any  ship 
from  beyond  the  seas  into  the  said  river  of 
T3rne,  or  the  creeks  or  members  aforesaid, 
or  any  creek  or  member  belonging  to  the  said 
port  of  Newcastle^upon-'Tyne,  shall,  from 
time  to  time,  as  often  as  such  goods  shall 
be  brought  in,  pay  an  antient  duty  hereto- 
fore lawfully,  accustomably  and  usually 
paid  to  the  said  company,  &c.,  called  pri- 
mage, that  is  to  say,  2d*  of  every  tunn  of 
wine,  oyle  and  all  other  goods,  raff,  wares 
and  commodities  whatsoever  rated  and  ac- 
counted by  the  tunn  (fish  killed  and  brought 
in  by  the  Englishmen  only  excepted),  and 
Sd.  for  every  last  of  flax,  &c.,  or  any  other 
goods,  &c.,  rated  and  accounted  by  the 
last,  f  A  manner  and  form  following^  that  is 
to  say,  aliens  and  strangers  bom,  and  all 
other  such  person  or  persons  which,  with 
their  said  ships  or  vessels^  shall  arrive  within 
the  said  port  or  in  any  of  the  said  creeks 
or  members  and  not  belonging  to  the  same, 
before  they  depart  with  their  ships  or  ves- 
sels from  the  said  port  or  forth  of  the  said 
creeks  shall  pay  die  duties  aforesaid  lor 
in  the  name  of  primage,  as  is  afore  said ; 
and  every  free  merchant  and  other  inhabi- 
tant of  Newcastle  aforesaid  arriving  with 
their  said  ships  or  vessels  within  the  said 
river  of  Tyne  shall  pay  the  duties  aforesaid 
within  ten  days  after  the  landing  of  the 
said  goods  as  aforesaid,  upon  lawful  de- 
mand." 

The  defendants  admitted  the  payment 
of  primage  at  Newcastle  for  ships  coming 
into  the  Tyne;  but  it  being  admitted,  on 
the  other  hand,  that  they  were  merchants 
and  natives  of  Sunderland,  and  the  claim 
being  in  respect  of  goods  brought  into 
Sunderland  of  which  they  were  either  the 
owners  or  importers,  they  denied  their 
liability,  both  upon  the  construction  of 
the  charter  and  its  validity  in  so  far  as  it 
extended  to  Sunderland. 

Much  evidence  was  produced  on  both 
sides;  and  among  other  things,  on  the 
part  of  the  plaintiffs,  was  the  very  strong 
fact  of  a  payment  ojf  the  duty  under  the 
same  circumstances  as  those  under  which 
the  defendants  were  now  charged  for  more 
than  sixty  years.  At  the  close  of  the  case 
it  appears  that  the  course  which  the  learned 
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fflemhen,  and  not  bdonging  to  the  same.*' 
Tbe  second  and  only  other  division  is, 
**  every  tee  merchant  and  other  inhahitant 
of  Neneaitle  aforesaid  arriving  with  their 
laid  ihipe  or  vessels  within  the  said  river 
of  Tfne."  It  is  clear  that  a  Sunderland 
nan  imparting  into  Sunderland  is  not  within 
the  latter  division,  nor  is  he  within  the 
Ibrmer  if  the  words  **  not  belonging  to  the 
ame"  refer  to  the  creeks  or  menobers  as 
well  as  to  the  port ;  and  according  to  ordi- 
nary rules  of  construction  they  certainly 
do.  If  ihis  were  a  charter  of  yesterday, 
asd  tliere  were  no  usage  to  throw  light  on 
it,  all  that  could  be  said  for  the  plaintiflfs 
would  be,  that  it  was  most  unreasonable 
wiioUy  to  exempt  importers  inhabitants  of 
Sonderisnd  when  those  of  Newcastle  were 
ebarged;  and  it  might  be  said,  on  the  other 
kttd,  to  be  equally  unreasonable  not  to 
give  them  if  liable  the  same  time  for  pay- 
■ent  aa  the  Newcastle  men ;  but  the 
itnogeat  answer  would  be  quod  voluit  n<m 
^Ksit.  There  are  no  words  to  embrace  the 
Svndeiland  importer  into  Sunderland  if  it 
was  iBtended  to  include  him.  We  are 
Dot,  however,  dealing  with  a  charter  of 
y^>May ;  and  there  is  ambiguity  enough 
to  let  in  the  evidence  relied  on  on  both 
aides. 

Rule  dbsohtefar  a  new  trial. 


HN  THE  EXCHEQUER  CHAMBER.] 

^^53.     1  SMITH  AND  OTHERS  ©.THORNE 
'•*>•  14.   J  AND  ANOTHER.* 

^^itations,  Statute  of— Acknowledgment 
y  «  Debt— Promise  to  Pay. 

"•  ewedto  P.  ^  Co.  on  their  bankruptcy 
1  tj"  ^  iurviviny  partner  of  the  firm  of  T. 
T^'^i  and  d,565  J.  as  partner  in  the  firm  of 
^'  4*  /.  For  5fi00l.  part  of  this  latter 
2?^  **  had  given  a  mortgage  as  security. 
ir*  ^Jftial  assignee  of  P.  ^  Co.  wrote  to 
.  *  ^^cniiasiijfl^  payment  of  the  2751.  stand' 
y«^  ^  ^^^"^^*  l>ooks  against  the  firm 
^  ***  ^  y.  Tf  in  answer^  wrote  "  You  have 
*  ^©cftiirm  to  blame  yourself  respecting  any 
^•^  ia  me  for  the  estate  of  P.  ^  Co. ;  the 
has  been  arranged  at  the  different 


^Oin»  Ptrin^  B.,  CfMfwel),  J.,  PUtt,  B., 
^  J.y  Xi^fimrd,  J.  sod  Martin,  B. 


interviews  and  meetings  with  the  assignees 
here^^'  ^c.  **  It  was  arranged  that  I  should 
pay  4501.  on  the  20th  of  May j  4501.  on  the 
20th  ofAugusty  450U  on  the  20th  of  Novem-^ 
her,  and  450/.  on  the  20th  of  February  next^ 
after  which  lam  in  hopes  that  I  shall  be 
able  to  transfer  the  5,000/.  mortgage  to  enable 
me  to  clear  off  the  whole  that  may  be  stand* 
ing  against  me,**  It  was  admitted  that  the 
instalments  of  450/.  were  to  be  paid  in 
respect  of  the  debt  of  6,5651. 

Heldf  that  the  letters  did  not  contain  a 
sufficient  acknowledgment  or  promise  to  take 
the  case  as  to  the  debt  of  275/.  out  of  the 
Statute  of  Limitations. 

This  was  a  writ  of  error  from  the  Court 
of  Queen's  Bench  on  a  bill  of  exceptions 
tendered  to  the  ruling  of  Lord  Campbell, 
C.  J.,  before  whom  the  case  was  tried,  on  the 
7th  of  July  1861. 

The  action  was  assumpsit  for  money 
lent,  &c.  to  one  Turner,  deceased,  by  the 
assignees  of  Parker  and  others,  bankrupts, 
against  the  defendants  who  were  executors 
of  Turner.  The  only  material  plea  was 
the  Statute  of  Limitations. 

The  evidence  was  that  Turner  had  been 
in  partnership  with  two  persons.  Yeoman 
and  Yates,  up  to  1835.  That  on  the  6th 
of  January  1843,  275/.  was  due  from 
Turner  as  surviving  partner  of  that  firm  to 
the  bankrupt.  In  1838,  Turner  entered 
into  partnership  with  two  persons  named 
Johnson,  and  at  the  time  of  the  bankruptcy 
the  firm  of  Turner  &  Johnson  were  in- 
debted to  the  bankrupts  in  6,565/.  2s.  Id. 
In  part  security  of  this  debt,  Turner  had 
given  a  mortgage  on  certain  property  for 
5,000/.  It  was  further  proved  that  since 
the  bankruptcy,  Turner  had  admitted  his 
liability  .to  pay  the  specific  debt  of  2751. 
18«.  6d.  On  the  25th  of  June  1844,  the 
official  assignee,  one  of  the  plaintiffs,  wrote 
to  Turner  the  following  letter : — 
•*  Re  Parker,  Shore  &  Co. 

*<  June  25th,  1844. 

"Gentlemen, —  By  the  books  of  the 
above  bankrupts,  there  is  a  balance  of 
275/.  18«.  \\d.  with  interest  standing 
against  you  ever  since  the  16th  of  January 
1843,  and  I  take  considerable  blame  to 
myself  for  allowing  this  debt  and  interest 
to  remain  so  long  unsettled;  and  I  am 
now  so  situated  that  I  must  request  you 
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vfrill  nat  Sail  in  caUing  on  Mr.  Freerowd, 
senior,  on  Monday  next  at  No.  53,  Queen 
Street,  Sheffield,  between  the  hours  of 
twelve  and  four  o'clock  and  pay  the  same ; 
and  in  ease  of  non-compliance,  I  must 
forthwith  have  recourse  to  most  stringent 
measures  agreeably  to  the  late  act  of  par- 
liament to  enforce  the  payment  thereof. — I 
am  yours,  &c.         G.  W.  Freeman, 

'<  Official  Assignee." 
"  For  Turner,  Yeoman  &  Yates." 

To  tfiis  letter.  Turner  wrote  in  answer : 
"  Mr.  G.  W.  Freeman. 

"June  26,  1844. 

**  Sir, — In  reply  to  yours  of  yesterday's 
date,  I  beg  to  observe  that  you  have  no 
occasion  to  blame  yourself  respecting  any 
claim  on  me  for  the  estate  of  Parker,  Shore 
&  Co*  The  matter  has  been  arranged  at 
the  different  interviews  or  meetings  with 
the  assignees  here,  and  at  the  last  meeting 
I  had  with  Mr.  Freeman,  jun.it  was  arranged 
that  I  should  pay  450/.  on  the  20th  of 
May,  450/.  on  the  20th  of  August,  450/. 
on  the  20th  of  November,  and  450/.  on 
the  20th  of  February  next ;  after  which  I 
am  in  hopes  that  I  shall  be  able  to  transfer 
the  5,000/.  mortgage  to  enable  me  to  clear 
off  the  whole  that  may  be  standing  against 
me. — I  am  yours,  &c.     Thos.  Turner." 

It  was  admitted  that  these  sums  of  450/, 
were  to  be  paid  on  account  of  the  debt  due 
from  the  firm  of  Turner  &  Johnson,  and 
that  the  mortgage  referred  to  was  the 
mortgage  given  by  Turner  for  the  security 
of  that  debt,  and  that  before  and  after  the 
letters  and  before  the  action  brought  Tur- 
ner had  paid  off  the  whole  debt  of  6,565/, 
2s.  7d. 

The  learned  Chief  Justice  directed  the 
jury  that  the  letters  were  not  a  sufficient 
acknowledgment  or  promise  to  (ake  the 
case  out  of  the  Statute  of  Limitations  as  to 
the  debt  of  275/.  IQs.  ed.,  "  the  said  let- 
ters  not  containing  any  absolute  acknow- 
ledgment of  a  debt  or  a  promise  to  pay,  but 
only  expressing  a  hope  that  on  the  transfer 
of  the  mortgage  the  said  Thomas  Turner 
might  be  able  to  clear  off  the  whole  that 
might  be  standing  against  the  said  Thomas 
Turner."  The  jury  consequently  found  for 
the  defendants  on  the  issue  on  the  plea  in 
question. 

Honyman^ — The  direction  was  wrong. 
Lord  Tenterden's  Act  clearly  contemplates 


that  there  may  be^an  aakntviadi 
which  does  not  amount  to  a  pmnme. 
existence  and  amount  of  the  debt  b4 
proved  by  the  two  letters*  Them: 
dispute  as  to  the  amount.  In  tks: 
of  the  26th,  Turner  does  not  reatri 
liability  to  pay  by  any  ccmditioitt;  h 
not  say  that  he  will  pay  if  he  can  < 
the  money.  The  mortgage  had  cea 
be  necessary  for  the  security  of  tb 
debt  which  had  been  pddoff;  audit 
have  been  transferred  at  once.  Tk 
therefore  in  which  the  defendant  pn 
to  pay  had  elapsed.  The  letter  eo 
an  acknowledgment  of  the  debt,  an 
goes  on  to  expressa  hope  as  to  a  part 
mode  in  which  the  payment  ia  to  be 
A  promise  will  be  inierred  by  law 
an  absolute  acknowledgment.  Tfc 
nothing  in  the  expression  of  the 
to  put  down  the  effect  of  the  ja<i 
acknowledgment.  The  mattor  ou| 
to  have  beoi  left  to  the  jury  whethei 
was  a  promise  to  pay  this  particiUar 
He  referred  to  Hwrst  v.  Parker  (1),  % 
V.  Smart  {2\  Eickey.  Noket{i)t  JDt 
Humphries  (4),  Bird  v.  Gammon  (5) 
lips  V.  Phiiips  (6),  Dobson  v.  Maeki 
Gardner  v.  Af'il/aiea  (8),  SmUky. 
(9),  and  Goddardy.  Ingram  {10). 

Tomlinson^  for  the  defendant. - 
direction  is  right.  The  letter  did  no 
tain  any  promise  to  pay  nor  any  ab 
acknowledgment  of  the  debt  from  w] 
promise  to  pay  could  be  inferred. 
Tenterden's  Act  does  not  alter  the  la 
the  mode  of  proof  only.  Hart  ym 
dergasi  (11).— (He  was  here  stopp 
the  Court.) 

Honyman  replied, 

(I)  1  B.  &  Aid.  9S. 

<2)  6B.&C.603;  8.e. £  Law  J. Sep. K 

(3)  1  Moa  &  Rob.  359. 

(4)  10  BiDg.  446;  8.c  3  Law  J.  Rep 
C.P.  189. 

(£)  3  Ring.  N.C.  883;  t.  0.6  Law  j;Bc] 
C.P.  258. 

(6)  3  Hare,  299. 

(7)  8  Ad.  &  £.  225,  o. 

(8)  3  an.  Rep.  56!  ;  8.e.  11  Law  X.  Kei 
as.  297. 

(9)  12  Sim.  17;    a.  e.  10  Law  J.  Bcp 
Chanc.  192. 

(10)  8  as. Rep. 839;  8.C.  12  Law  J.lUq 
aB.9. 

(II)  14Mee.&  W.741;  B.a  IJ  Lair  , 
(N.8.)£zch.223w 
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■  P4itElB('  B;«>*4n  tkis  case,  we  ai«  all  of 
« 'of  tpiakHi  Ibalt  the  direction  of  Jjord 
Onnfbdl  it  cottect  ia    the  terms  used 
hf  Idiiu     Lord  Campbell  told  the  jury 
tkK  Urn  latter  was  not  sufficient  to  take 
the  CM  out  of  the  Btatuter^-4he  letter 
mt  tsoatsining  any  absc^ute  acknowledg- 
wmt  of  a  debt  or  promise  to  pay,  but 
Oily  sT|WflSMnyahope  that  on  the  transfer 
d  the  mortgage  Turner,  the  defendant's 
MaSor,  might  be  able  to  clear  off  all  that 
wia  stsnding  against  him.     This  direction 
b  ezpiessly  excepted  to.     There  is  no 
qustioa  at  all,  aitice  Tanner  v.  Smarts  as 
to  whit  the  law  Is.     The  issue  raised  is, 
vheCher  the -defendant's  testator  promised 
to  psythe  plaistiffii  in  the  terms  stated 
n  die  deelMation,**-4hat  u,  to  pay  upon 
Now,  in  order  to  maintain  that 
I,  there  must  be  {m>of  of  Jiord  Ten- 
Men's  Aot;  that  proof  must  be  in  writing ; 
i  piosBse  eofttformable  to  the  allegation  ; 
ml  ibce    there  must   b^    an  ackaow- 
Mgmttt  from  which  the  Oourt  can  infer  a 
pntnie  to  pay  on  Request,  or  a  promise  to 
ptfoa^ocmdithm,  which  condition  has  been 
AtKllid,  or  a  premise  to  pay  after  a  time, 
wUck  time  has  elapsed,  I  quite  agree,  if 
^^be  flierdy  an  aduiowledgment  of  the 
^bt  without  any  accompanying  obsenra- 
t>i»Bi,  as  if  there  had  been  an  I O  U  276/., 
tint  would  have  been  sufficient  to  support 
^hiue;  because,  from  the  absolute  ac* 
^B^ledgment  of  a  debt,  unaccompanied 
}7  ny  qualifying  observations,  you  may 
^  i  promise  to  pay  on  request.     But 
^  these  b  no  distinct  acknowledgment 
^  debt.    The  letter  of  the  26th  of  June 
^  not  state  any  precise  sum,  but  only 
!P^  of  a  claim  as  a  matter  of  account. 
^  »Oiild  have  been  a  matter  for  the  jury 
^^^her  the  letter  referred  to  llie  particular 
^^^15L  18«.  ll«f.     The  construction 
7  Abe  letter,  indeed,  is  for  the  Judge. 
^1^  assuming  that  we  must  suppose  that 
l^^^^ideind  to  the  2ff6L  18s.  lid.,  the 
•*7^  only  says,  in  general  terms,—"  I  am 
t^^pes  to  be  in  a  position  to  transfer  the 
^^'HML  iportgage,.to  enable  me  to  clear  off 
Jirhole  that  may  be  standing  against 
Thit  dots  not  import,  upon  any 
~  I,  ooQstxuctioQ,  that  Turner  en- 
_^  ^  to  pay  the  particular  sum.    I  think, 
9^41  4hi  Court  concns,  that  this  letter 
^^  act  contain  a  positive  engagement  to 
XXL— Q.B. 


pay  the  debt,  and  tbefdra^  that  tihe'ii6hrhed 
Judge  was  right  in  his  construction  of  this 
letter.  The  judgment,  consequently,  will 
be  affirmed. 


Judgment  affirmed. 


152.     > 
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Rate  —  Floating  Pier  —  Occupation  of 
Land  — -  Double  Rating  —  Construction  of 
Rate. 

Under  a  local  act  which  enabled  trustees 
to  Iflg  rates  upon  persons  holding  or  enjoying 
any  tenements,  land,  building,  ground,  here^ 
ditaments  or  premises  in  the  district,  a  steam- 
boat company  were  rated  in  respect  of  their 
floating  pier  or  landing-place,  by  the  descrip- 
tion of  ^^  tenement,  land,  landing-place  and 
premises,  and  the  brow  or  brows,  barge  or 
barges,  ^c,  lying  upon,  fixed  to  or  connected 
with  the  same  tenement,  land,  landing-place 
or  premises,  and  the  easement  or  easements, 
anchorage  or  anchorages,  held,  used  or  en- 
joyed therewith,^*  ^c.  The  pier  consisted 
of  three  floating  barges,  boarded  over  and 
kept  in  their  places  by  chain  cables  fastened 
to  anchors  sunk  in  the  bed  of  the  river ;  the 
barges  were  connected  by  wooden  bridges, 
the  first  bridge  resting  on  the  first  barge  at 
one  end,  and  at  the  other  end  being  fastened 
to  a  platform  resting  upon  an  abutment 
attached  and  made  fast  to  the  wall  of  a  build- 
ing on  the  shore.  Both  bridges  and  barges 
rise  and  fall  with  the  tide.  Passengers  em- 
barking by  the  steamboats  pass  through  the 
ground  floor  of  the  building,  where  a  fare  is 
paid,  and  then  proceed  over  the  platform, 
bridges  and  barges  to  the  steamboats.  The 
ground  fioor  as  well  as  the  said  pier  and 
landing-places  were  in  the  exclusive  occupa- 
tion of  the  steamboat  company. 

Held,  thcct  the  rate  was  laid  not  on  the 
barges,  8fc,  as  dittinguished  from  the  land, 
but  upon  the  landing-place  and  premises, 
together  with  the  fhating  barges,  ^c.  by 
which  the  occupation  of  the  land  was  ren- 
dered more  profitable,  and  that  the  rate  was 
therefore  valid. 

The  ground  floor  of  the   building  was 

rented  of  one  J,   S,  by  the  company,  and 

formed  part  of  a  mill,  the  residue  of  which 

was  occupied  by  J,  S.     In  the  rate  in  ques- 

2D 
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Han.  /.  S,  was  aaaessed  for  **  the  ndU  and 
prewnaeSj  exclusive  of  the  steamboat  pier*** 

Heldf  thai  this  meant  to  exclude  not  the 
floating  barges^  ^c,  but  the  ground  floor 
and  landing-place  occupied  by  the  company^ 
and  therefore  the  latter  were  not  twice  rated* 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  119.] 


1852.       )         BOYLE   V.    WBBSTER  AND 
Jan.  30.     y  ANOTHER. 

Practice  ^  Nonsuit --^  Infancy  of  Joint 
Contractor — Nolle  Prosequi,  "* 

Where,  in  an  action  of  contract  against 
twoy  one  of  the  defendants  pleaded  never 
indebted  and  the  other  never  indebted  and 
infancy  t  and  the  plaintiff  joined  issue  on  aU 
the  pleas  except  that  of  infancy,  as  to  which 
he  entered  a  nolle  prosequi, — HeU,  that 
the  plaintiff  had  thereby  admitted  that  there 
never  was  any  joint  binding  contract,  and 
that  he  ought  to  be  nonsuited. 

Debt,  for  goods  sold  and  delivered, 
against  two  defendants,  T.  Webster  and 
W.  Webster.  T.  Webster  pleaded,  except 
as  to  6^.  19«.  9d.  never  indebted,  except 
as  to  the  same  sura,  payment  before  action, 
and  as  to  5/.  I9s.  9d.  a  tender.  W.  Webster 
pleaded  never  indebted  and  infancy  to  the 
whole  declaration.  Issues  were  joined  by 
the  plaintiff  on  all  of  the  above  pleas,  except 
that  of  infancy,  as  to  which  a  nolle  prosequi 
was  entered. 

At  the  trial,  before  the  under-sheriff  of 
Staffordshire,  it  was  contended  that  the 
plaintiff  onght  to  be  nonsuited,  as  one  of 
the  defendants  was  an  infant,  and  that  the 
entry  of  the  nolle  prosequi  did  not  affect 
the  question,  and  Chandler  v.  Parkes  (1) 
was  cited.  It  was  answered,  that  since 
the  New  Rules  the  effect  of  the  plea  of 
never  indebted  was  altered,  and  tliat  the 
plaintiff  might  recover  against  the  defen- 
dant, who  was  of  full  age.  The  jury 
found  a  verdict  for  the  defendants,  on  the 
plea  of  tender,  and  for  the  plaintiff  on  the 
other  issues,  leave  being  reserved  to  move 
to   enter  a  nonsuit,  if  the  Court  should 


consider  that  the  vetdict  -could 
sustained.  A  rule  nisi  having  been 
ingly  obtained, 

Phipson  now  shewed  cause. — The 
of  the  old  decisions  was,  that  an 
contract  was  void,  and  therefore  thi 
tiff  could  not  succeed  in  proving, 
contract  by  the  two,  as  alleged. 

[Coleridge,  J. — Has  there  be* 
instance  since  the  New  Rules  whi 
defendant  has  pleaded  the  infancy 
co-defendant?] 

There  does  not  appear  to  be  ai 
case  reported.  In  debt  on  a  bond 
two,  one  defendant,  pleading  non  est 
could  not  shew  that  his  co-obligor 
infant  or  a  married  woman.  The 
never  indebted  now  puts  in  issue  o 
existence  of  a  contract  in  fact, 
validity  in  point  of  law ;  and  it  : 
clear  that  if  there  had  been  no  oth 
on  the  record  the  plaintiff  would  n 
been  nonsuited  because  the  co-de 
was  an  infant.  The  effect  of  a  no 
sequi  is  explained  in  the  notes  to 
V,  Smith  (2),  where  it  is  said,  "  if  ai 
is  brought  upon  any  contract  against 
defendants  who  join  in  their  pleas 
verdict  is  found  against  them,  it  is 
bended  the  plaintiff  cannot  enter 
prosequi  against  any  of  them,  beca 
contract  is  joint.  .  .  But  if  in  such 
the  defendants  sever  in  their  pi 
where  one  pleads  some  plea  whic 
to  his  personal  discharge,  such  as 
ruptcy,  ne  unques  executor,  and  tl 
and  not  to  the  action  of  the  writ,  th 
tiff  may  enter  a  nolle  prosequi  as 
and  proceed  against  the  others." 

[Coleridge,  J. — Suppose  one  de 
plead  non  assumpsit  and  the  other  i 
and  the  latter  plea  is,  upon  issue 
found  for  the  defendant  pleading  it 

In  that  case,  no  joint  contract  is  ] 
and  the  plaintiff  would  fail. 

[Patteson,  J. — How  does  thv 
from  non  assumpsit  pleaded  by  t" 
the  evidence  failing  to  fix  one  of 
There  the  plaintiff  must  be  noi 
M^here  an  action  is  brought  against 
two  joint  makers  of  a  note,  and  he 
the  non -joinder  of  the  other  in  abal 
the  plaintiff  may  reply  the  infanc}i 


(1)3  Eap.  76. 


(2)  1  W.Saund.  207,0. 
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ot>-iiiaker.     That  shews  that  the  infant  did 
Dot  contract,] 

J^XoRD  Campbell,  C.J. — The  nolle  pro- 
se^g^^i  is  an  admission  that  the  co-defendant 
is  -Kftot  bound.] 

Sdll  it  only  applies  to  the  plea  to  which 
it  is  entered,  and  it  leaves  the  question  as 
to  ^e  promise  in  fact  under  never  indebted 
nrM^oached.  Where  one  defendant  pleads 
Boxi  assumpsit  and  the  other  non  assumpsit 
and  bankruptcy,  the  plaintiff  may  enter  a 
nolie  prosequi  as  to  the  latter  defendant 
w-ithont  discharging  the  other — Moravia  v. 
Hunter  (S). 

[Patteson,  J. — The  plea  of  bankruptcy 
afdnits  an  original  joint  contract  binding 
on  both,  but  alleges  a  discharge  as  to  one 
defendant  by  matter  subsequent ;  so  that 
the  issue  on  non  assumpsit  might  be  per- 
fectly well  proved.] 

The  plaintiff,  by  entering  a  nolle  pro- 

'<?ttf\  asserts  that  both   defendants   pro- 

I'^ised  in  fact,  but  admits  that  one  of  them 

^  not  bound  to  perform  his  promise ;  there- 

^^,  the  jury  must  still  gQ  on  as  against 

^«  one  defendant  to  find  whether  there 

J*«  a  promise  in  fact.     Before  the  New 

j^^es,  infancy  of  a  co-defendant  could  have 

'^^^  given  in  evidence  under  non  assumpsit, 

^<1  therefore  the  plaintiff  could  not  have 

•^<^ded    by  entering  a  nolle  prosequi 

*^f*in«t  the  infant  contractor. 

.   [Lord  Campbell,  C.J. — The  New  Rules 

*^Te  given  no  greater  validity  to  a  promise 

^y  an  infant.] 

^nt  they  have  restricted  the  mode  of 

P*^ving  infancy — Lush^  PracU  78,  where  it 

?*  *aid,  **  The  late  pleading  rules  appear  to 

5^"^©  altered  the  law  of  the  two  former  cases. 

*^  plea  of  non  assumpsit  at  that  time 

r^t.  In  issue  both  the  making  the  promise 

SJ'    fact  and  its  validity  in  point  of  law. 

_  ^6    vX\t^<r»i{  T\rnmiaA  in  tViA  Hp^lnrsifinn  ixriifi 


*h« 


alleged  promise  in  the  declaration  was 


^T**>Bfore  interpreted  to  mean  a  promise 

^^<ling  in   law,  and  any  defence  which 

.^^^^atived  such  a  promise  by  the  two  dis- 

^^P>ed  the  allegation.    .    .    But,  as  non 

-w^^^inpsit  now    puts   in   issue   only   the 

^?^inise  in  fact,  or  what  is  equivalent  for 

j?^^  purpose,  the  facts  from  which  primd 

^Jj^jfe  a  promise  is  implied,  the  promise 

j^^^^ged  means  nothing  more.      Infancy, 

^^^*lefere,    is    directed    to    be    specially 


pleaded,  and  as  the  contract  alleged  will  be 
proved  if  there  is  a  plea  of  non  assumpsit, 
or  admitted  if  there  is  not,  this  grousud  of 
objection  is  altogether  ^removed.  ...  It 
follows,  that  an  infant  may  now,  in  all 
cases,  be  joined  without  risk  to  the  action, 
and  if  the  disability  be  pleaded,  the  plain- 
tiff may  enter  a  nolle  prosequi  as  to  that 
party,  notwithstanding  that  he  also  pleads 
in  denial  of  the  contract'* — ^referring  to 
Moravia  v.  Hunter. 

G,  Atkinson  was  not  called  upon  to 
support  the  rule. 

Lord  Campbell,  C.J. — The  nolle  pro- 
sequi is  entered  as  to  the  plea  of  infancy, 
and  by  it  the  plaintiff  admits  that  there  is 
no  joint  binding  contract ;  if  so,  how  can 
he  go  on  to  prove  that  both  joined  in  the 
contract  and  get  a  verdict  against  one  de- 
fendant? Instead  of  taking  this  course, 
he  ought  to  have  discontinued,  and  com- 
menced a  fresh  action  against  the  adult 
alone ;  and  if  he  had  pleaded  in  abatement, 
the  infancy  would  have  been  a  good  repli- 
cation. 

Patteson,  J. — The  passage  in  Lush's 
Practice  cites  Moravia  v.  Hunter,,  which 
was  decided  long  before  the  New  Rules, 
and  therefore  cannot  be  any  authority  as 
to  their  effect.  I  cannot  say  I  agree  with 
what  is  there  laid  down.  It  is  well  settled 
that,  if  an  action  is  brought  against  two, 
who  plead  non  assumpsit  and  the  evi- 
dence fails  to  fix  one  of  them,  the  plaintiff 
must  be  nonsuited ;  and  here  the  same 
thing  appears  on  the  record  by  the  plain- 
tiff's admission,  for  by  entering  the  nolle 
prosequi  he  admits  that  there  never  was 
a  binding  contract  against  the  one  defen- 
dant. That  is  the  reason  why,  to  a  plea 
in  abatement  for  non-joinder  of  a  co-con- 
tractor, the  plaintiff  may  reply  that  such 
alleged  co-contractor  was  an  infant.  I 
therefore  cannot  see  how  this  action  is  not 
put  an  end  to  as  to  both  the  defendants^ 

£rle,  J.  concurred. 

WiGHTMAN,  J. — The  New  Rules  do  not 
limit  the  effect  of  any  admissions  on  the 
record,  but  only  the  course  of  pleading. 
Here  the  plaintiff  admits  that  he  never 
had  a  joint  cause  of  action  against  ihe 
defendants,  because  one  of  them  was  an 
infant.  The  authority  cited  in  Lush's 
Practice   is  distinguishable,  because  that 
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«&  ir  liable  to  the  pay  menC  of  tlie  alleged 
ynniy  wiA^thMge  ntodo  eiformd. 

On  t)i»  trial,  before  WilJ^ams,  J.»  at  the 
kit  Burbim  Summer  Assises,  it  appeared 
dust  the  renl-eharge  in  respect  of  which 
tlie   distress  had  been  made,  was  claimed 
hf  the  defendant  as  lay  impropriator  under 
aa   swtrd  of  an  assistant  Tithe  Commis- 
uoner,  acting  under  the  Tithe  Commutation 
Act,  6&  7  Will.  4.  c.  71.     That  in  1829  a 
bill  in  equity  was  filed  by  tiie  present  defen- 
dant against  the  person  under  whom  the 
present  plaintiff  claimed,  and  others,  for  an 
account  of  all  great  and  small  tithes  alleged 
to  be  chargeable  on  the  owners  of  certain 
burgage  tenements,  in  respect  of  allotments 
of  land  made  to  them,  of  which  the  close  in 
qnestion  formed  a  part;  and  the  questions 
raised  by  the  answer  to  the  bill  were :  first, 
the  existence  of  any  such  impropriate  rec- 
tory as  that  in  respect  of  which  the  then 
plaintiff  claimed  in  his  bill  to  be  entitled  to 
the  tithes;  and,  secondly,  the  sufficiency 
of  the  evidence  of  the  plaintiff's  title  to 
the  tithes  of  such  impropriate  rectory,  sup- 
Paving  the  same  to  exist ;  it  being  alleged 
that  a  former  impropriator  had  conveyed 
^tithes  to  the  owners  of  the  burgage  tene. 
ii^ts.    This  suit  was  still  pending  when 
the  award  in  question  was  made,  of  which 
t^  Commissioner  had  notice  before  he 
l^e  the  award,  but  he  had  not  entered 
mto  any  inquiry,  or  come  to  any  determi- 
"^^n  as  to  the  question  involved  in  the 
wit,  though  requhred  to  do  so.    On  the  part 
^thepbontiff  it  was  objected,  that  until 
the  suit  had  been  determined,  the  Tithe 
^Commissioners  under  6  &  7  Will.  4.  c.  71. 
^'•^S,  50.  had  no   power  to   make   the 
*^ard,  and   therefore   that  the    close   in 
^Ij**tion  was  not  legally  chargeable  with 
the  rent*eharge.     The  verdict  was  found 
w  the  defendant,  leave  being  reserved  to 
!|J^«  to  enter  the  verdict  for  the  plaintifl^ 
^  Conrt  should  be  of  opinion  that  the 
***'^€  objection  was  well  founded. 

/,9  Uichaelmas   term  following  a  rule 
"  1?  ?*  obtained  for  that  purpose,  against 

g^J^9H{Manmly vnthhim) shewed  cause, 
y^.  »)r— The  objection  that  until  the  suit 
"*^ity  was  finally  determined  the  Tithe 
ner  had  no  power  to  make  his 
Vm.  not  well  founded.     It  did  not 


involve  the  question  of  the  existettee  oim 
right  to  tithes,  but  only  whether  the  deleii** 
dant  was  the  person  entitled  to  the  tithet , 
and  the  jurisdiction  of  the  Tithe  Commis-f 
sioners  is  simply  to  decide  as  to  the  liability 
of  the  land  to  tithes,  without  reference  to 
the  rights  of  particular  persons  to  receive 
the  tithes.  They  are  simply  to  say  what 
lands  are  titheable.  That  being  so,  the 
45th  and  50th  sections  of  the  6  &  7  Will.  4. 
c.  71*  do  not  apply  to  take  away  the 
power  of  the  Commissioner  to  make  this 
award.  The  words  *' touching  the  right 
to  any  tithes"  in  the  45th  section  refer,  not 
to  rights  as  between  different  claimants, 
but  to  the  existence  of  a  right  to  tithe 
in  the  particular  place.  It  never  was  in- 
tended, looking  at  the  whole  of  the  section, 
that  the  rights  ofconfiicting  claimants  were 
to  be  determined  before  the  making  of  the 
award. 

[WiOHTicAN,  J.  referred  to  sections  50. 
and  21.] 

The  true  effect  of  those  sections  is  shewn 
by  the  case  of  The  Queen  v.  the  Tithe  Com» 
ffussioners  (1),  and  by  sections  52.  and  66. 
By  the  9th  section  of  the  5  &  6  Vict.  c.  54. 
which  is  in  pari  materid,  and  in  furtherance 
of  the  45th  section  in  question,  the  words 
used  as  answering  to  the  words  **  touching 
the  right  to  any  tithes"  are  ••  the  liability 
of  any  lands  to  the  render  of  tithes."  The 
express  provision  in  the  71st  section  of 
the  6  &  7,  Will.  4,  c.  71.  shews  clearly 
that  the  Commissioners  have  no  power  to 
decide  the  rights  of  rival  claimants,  and 
the  case  of  Girdlestone  v.  Stanley  (2)  is  an 
authority  to  that  effect.  In  The  Queen  v. 
the  Tithe  Commissioners^  just  referred  to,  it 
is  true  there  was  no  suit  pending;  but 
the  decision  in  that  case  that  a  dispute  ail 
to  the  tithes  between  rival  claimants  is  not 
''  a  difference  whereby  the  making  of  the 
award  is  hindered"  within  the  meaning  of 
the  45th  section,  is  a  strong  authority  in 
favour  of  the  validity  of  the  present  award. 
But,  secondly,  the  Tithe  Commissioner  has 
determined  in  favour  of  the  defendant's 
right,  and  under  the  statute  the  award  after 
confirmation  is  binding  and  conclusive. 
If  the  mode  of  proceeding  be  in^proper 
a  prohibition  lies. — (He  was  then  stopped, 

(1)  15  as.  Rep.  620  ;  8.  c  19  Law  J.  Rep.(N.s.) 
Q.B.  50b. 

(2)  3  You.  &  C.  421. 
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the  Court  desiring  to  hear  the  other  side 
on  the  first  point.) 

Knowlesy  Aiherton  and  T,  JoneSf  in  sup- 
port of  the  rule. — The  suit  in  equity  may 
fairly  raise  the  question  of  the  existence 
of  a  right  to  tithes  in  any  one ;  and  if  so, 
under  the  45th  and  50th  sections  it  must  be 
decided  before  the  making  of  the  award. 

[Patteson,  J. — The  Commissioner  could 
not  determine  the  question  of  right  as 
between  the  litigant  parties.  He  was  not, 
therefore,  hindered  in  making  an  award.] 

The  words  in  the  45th  section  as  to 
the  award  being  hindered,  refer  only  to 
the  words  immediately  preceding — "  any 
difference."  If  otherwise,  then  they  must 
be  taken  to  govern  the  whole  of  the 
descriptive  part  of  the  section,  in  which 
case  they  will  be  found  to  have  been  used 
unnecessarily.  The  case  of  The  Queen  v. 
the  Tithe  Commissioners  rests  on  the  ground 
that  there  was  no  suit  pending,  but  only 
a  matter  of  difference,  to  which  the  Court 
decided  that  the  words  "  whereby  the 
making  of  the  award  is  hindered"  applied. 
The  object  of  the  Tithe  Commutation  Act 
is  to  put  an  end  to  litigation,  and  that  will 
not  be  effected  if  an  award  can  be  made 
before  the  suit  is  determined.  The  46th 
section  confirms  this  construction  of  the 
45th  section.  The  case  of  In  re  Crosby 
upon  Eden  Tithe  Commutation  (3)  is  an 
authority  to  shew  that  a  suit  for  an  account 
of  tithes  is  a  pending  suit  as  to  the  right  to 
the  tithes,  and  must  be  decided  before  the 
award  is  made. 

[Patteson,  J.  —  This  is  not  a  .case 
against  tithe-payers,  like  Salkeld  v.  John^- 
son,  referred  to  in  that  case.] 

No  weight  seems  to  have  been  given  to 
the  case  of  Girdlesione  v.  Stanley  in  the 
case  of  In  re  Crosby  upon  Eden  Tithe  Com- 
mutation  ;  nor  is  it  once  referred  to  in  the 
judgment  in  The  Queen  v.  the  Tithe  Com- 
missionerSf  and  at  most  all  that  was  claimed 
there  was  concurrent  jurisdiction. 

[WiGHTMAN,  J. — What  do  you  say  to 
the  71st  section  ?] 

That  section  certainly  does  raise  a  doubt, 
but  not  sufficient  to  get  rid  of  the  clear 
ordinary  meaning  of  the  45th  section.  It 
would  seem  to  apply  where  no  suit  had 
been   pending,  and  no  decision  come  to 

(3)  18  Law  J.  Rep.  (n.s.)  Q.B.  258. 


upon  the  matters  referred  to.  It  itf  • 
for  this  case  to  say,  as  was  said  t 
Crosby  upon  Eden  Tithe  Commutaiu 
either  the  Court  or  the  Commissiooe: 
decide  the  pending  suit  before  the 
can  be  made.  The  5th  and  6th  s 
of  2  &  3  Edw.  6.  c.  18.  were  refen 
Cur.  ad9. 

The  Court  now  delivered  judgme 

Patteson,  J. — In  this  case  the 
dant  claims  as  lay  impropriator 
tithes,  and  a  commutation  having 
place  under  the  6  &  7  Will.  4.  c.  7 1 . 
trained  for  arrears  of  the  rent-charge, 
the  award  was  made,  a  suit  in  Chanc 
the  defendant  for  an  account  of  tii 
tithes  was  pending,  and  notice  was  g 
the  Commissioner,  who  made  no  i 
whether  the  defendant  was  entit 
rector  to  the  tithes,  although  he  dete 
that  the  land  was  not  exempt  ^m 
There  were,  it  appeared,  some  b 
tenements  in  the  parish,  which  ha 
exempt  from  pa3rment  of  tithes,  ! 
former  lay  impropriator  had  convey 
tithes  to  the  owners  of  the  land,  a 
premises  in  question  were  allotme 
respect  of  similar  tenements :  but  th 
been  no  conveyance  to  the  0¥mer 
burgage  tenement  in  respect  of 
the  allotment  in  question  was  ma< 
was,  however,  contended,  in  equit 
the  tithe  for  this  allotment  belonj 
the  owner  of  the  land  and  not 
defendant.  This  was  purely  a  qi 
of  title.  But  it  was  argued  thal^ 
section  45.  of  the  Tithe  Commutatic 
this  was  a  suit  which  the  Commit 
were  bound  to  decide.  The  substa 
the  argument  is  as  to  the  meaning 
words  **  suit  pending  touching  the  r 
any  tithes."  If  they  include  suits 
ing  the  title  to  tithes,  then  this  wc 
a  matter  which  the  Commissioners 
have  decided ;  but  if  they  are  to  be  c 
with  the  other  words  in  the  s 
"  whereby  the  making  of  the  awar 
be  hindered,"  then  it  is  quite  clear 
question  of  title  between  rival  claim 
not  such  a  suit  as  is  there  contem* 
because  the  Commissioners  have  no 
to  decide  such  a  question,  as  we  Ism 
in  The  Queen  v.  the  Tithe  Commisi 
All   that   they   can   do  is    to   det 
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whethei  any  titlie  is  payable  in  ^  kind,  or 
wliether  there  is    a   modus — ^a   question 
arising  between  the  tithe- owner  and  the 
tithe-payer.      I  think  that  is  the  proper 
ooQStruction  of  the  statute.     I  do  not  see 
how  it  is  possible  to  construe  the  words  of 
section  45.  as  including  disputes  between 
rival    claimants  without  overturning  that 
decision.     It  was,  however,  said  that  in 
that   case  there  was  no  suit  pending,  but 
only  a  difference,  which  was  not  such  as  to 
hinder  the  making  of  the  award;    and  it 
uras  argued  that  the  words  **  suit  pending*' 
might  have  a  different  meaning  from  the 
wofd   "difference,"  the  latter  being  con- 
fined to  disputes  whereby  the  making  of 
the  award  was  hindered,  and  the  former 
not  being  so  confined ;  and  that  although 
the  nature  of  the  difference  was  precisely 
the  same,  yet  the  fact  of  a  suit  pending 
gare  the  Commissioner  jurisdiction  to  de- 
cide it.    We  need  not  now  say  whether 
a  Titlie  Commissioner  has  a  right  to  deter- 
nii&e  a  Chancery  suit;  and  we  expressly 
Sn&rded  ourselves  against  any  opinion  to 
that  effect  in  the  former  case.     It  appears 
tome  that  section  45.  must  be  taken  alto- 
gether, and  that  the  fact  of  a  suit  pending 
does  not  alter  the  nature  of  the  difference. 
l%e  words  "whereby  the  making  of  the 
award  shall  be  hindered"  must  have  refer- 
^ce  to  all  that  has  gone  before.    There- 
of as  the  suit  did  not  hinder  the  making 
of  the  award,  the  Commissioner  could  well 
i>A«ke  an  award  of  a  rent-charge  in  lieu  of 
the  tithes.    There  might  be  a  doubt,  upon 
the  language  of  section  45.  standing  alone, 
whether  the  legislature  did  not  mean  to 
'■^e  a  distinction  in  this  respect  between 
•^^  and  other  differences ;  but  section  7 1 . 
^•kei  it  quite  clear,  because  it  says  that 
^l  persons   shall  have  the   same  rights 
^  ^  claim  upon  the  rent-charge  as  they 
Jwl  to   the    tithes    themselves.     There- 
»*•  any  person  claiming  to  be  the  owner 
^t  the  tithe,  may   litigate   the   question 
•8*iiwt  another  claiming  to  be  the  owner, 
^^^thstanding  that  the  commutation  has 
t*keu  place,  and  so  no  injury  is  done  to 
*^ne,  the  question  of  title  being  left 
'Necided    when    the    award    is    made, 
'^•ttker  of  the   cases  cited  in  argument 
^  diieet  authorities  for  or  against  the 
|}jyti^..bnt  the  principle    involved  in 
*^>iS  against  him.     I   think  it  quite 


dear  that  the  Commissioner  had  no  power 
to  decide  this  question,  which  was  purely 
one  of  title  to  the  tithes,  and  not  merely 
whether  the  land  was  liable  to  pay  tithe 
to  somebody  or  other, 

Coleridge,  J. — This  question  turns  on 
the  terms  of  section  45.  of  the  Tithe  Com- 
mutation Act.  In  support  of  the  rule 
it  was  first  contended,  that  ''suits  touch- 
ing the  right  to  any  tithes''  means,  a 
suit  touching  the  right  of  any  one  of  two 
or  more  persons  to  certain  tithes,  the 
existence  of  which,  in  some  shape  or 
other,  is  undisputed,  and  that  it  does  not 
mean  a  suit  touching  the  right  of  all  per- 
sons whatever.  Taking  it  in  that  narrow 
point  of  view,  there  would  be  this  unrea- 
sonableness, that  there  would  be  a  provision 
for  questions  short  of  suits,  and  none  for 
suits,  touching  the  right  ^to  tithes,  which 
might  just  as  much  prevent  the  making  of 
the  award ;  because  until  the  titheable  mat- 
ter in  the  parish  was  ascertained  no  award 
could  be  made.  But  if  it  be  contended  that 
a  suit  touching  the  right  to  tithes  may  include 
a  suit  as  to  the  right  of  one  of  two  rival 
claimants,  <as  well  as  a  suit  as  to  the  liability 
of  the  land  to  tithe  at  all,  then  the  former 
suit  is  one  which  does  not  fall  within  the 
conditions  of  the  section,  because  it  does 
not  hinder  the  making  of  the  award,  for 
the  award  may  well  be  made  as  to  the 
gross  amount  payable  in  lieu  of  tithe 
without  deciding  who  is  entitled  to  it,  and 
according  to  the  decision  of  this  Court 
such  a  suit  does  not  affect  the  making  of 
the  award.  Besides,  full  effect  cannot  be 
given  to  section  71-  unless  this  construc- 
tion be  adopted.  There  also  seems  to  me 
to  be  another  argument.  This  is  a  very 
strong  section  of  the  statute,  taking  away 
firom  a  tribunal  more  fitted  to  decide 
them,  a  great  many  questions,  and  carrying 
them  before  a  Commissioner  without  any 
of  the  assistance  which  a  Court  properly 
constituted  would  have,  and  we  ought  not 
to  extend  this  section  beyond  its  necessary 
purpose.  We  should  be  doing  this  if  we 
included  in  it  suits  which  do  not  hinder 
the  making  of  the  award.  Another  rule 
in  the  construction  of  statutes  is,  to  look 
to  the  context.  All  the  other  things 
specified  are  things  which  would  prevent 
the  making  of  the  award.  Therefore,  this 
also  is  a  ground  for  saying  that  no  suits 
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are  intended  to  be  included  except  such  as 
hinder  the  making  of  the  award. 

WiGHTMAN,  J.— The  question  is,  whe* 
iher  the  Commissioner  could  make  a 
▼alid  award  pending  this  suit,  which  is  a 
suit  touching  the  right  to  the  tithes  in 
question.  It  was  said  that  such  a  suit 
came  within  section  45.  of  the  Tithe  Act, 
and  might  be  determined  by  the  Commis- 
sioner. I  was  much  struck  with  the 
comparison  of  sections  21, 45.  and  50,  and 
if  the  case  depended  solely  on  those  three 
sections,  the  terms  '*  any  suit  touching  the 
right  to  any  tithes*'  being  very  general,  I 
should  have  doubted  whether  the  Commis- 
sioner could  make  a  valid  award  until 
this  suit  had  been  determined.  The  suit 
turns  out  to  be  not  in  respect  of  the  pay- 
ment of  tithes  at  all,  or  of  a  modus,  but  is 
in  effect  a  suit  between  two  rival  clahnants. 
There  is  no  dispute  that  tithes  are  payable, 
but  the  question  at  issue  is,  to  whom  they 
ought  to  be  paid?  Now,  if  such  a  suit 
were  within  section  45.  it  would  be  directly 
inconsistent  with  section  71.  Therefore, 
looking  to  that  section,  it  is  quite  clear 
that  such  a  suit  is  not  included  in  section 
45.  It  would  be  futile  if  the  Conunis- 
sioners  were  to  make  any  decision  as  to 
such  a  suit,  as  it  would  not  bind  either 
of  the  claimants,  who  might  still  try  their 
right  to  the  rent-charge  under  section  71* 

Erls,  J.  concurred. 

Rule  discharged. 


'the  queen,  on  the  prosecution 

IS'k^  of  THE  MARQUESS  OF  BRISTOL 

F  h    91  ^^^    OTHERS,    V,    THE    TITHE 

^    '         *  COMMISSIONERS  FOR  ENGLAND 

^  AND  WALES. 

Tithe  Commutation— 6  ^  7  fViU.  4. 
c.  71 — Difference  whereby  Award  is  hin- 
dered —  Title  to  Tithes — Jurisdiction  of 
Commissioners. 

A  writ  of  mandamus  to  the  Tithe  Commis- 
sioners  stated  that  there  were  certain  differ- 
ences between  certain  landowners  of  the 
parish  of  H.  and  the  vicar,  viz.,  as  to  old 
inclosed  lands,  whether  they  where  wholly 
exempt  from  the  render  of  great  tithes  and 
tithes  of  wool  and  lamb,  or,  if  not  exempt, 
whether  they  were  subject  only  to  the  pay- 
ment  of  Is,  per  acre  yearly,  to  wit,  to  the 


impropriator  of  the  said  parish  for 
lieu  of  great  tithes  and  tUhes  of  lam 
wool ;  and  as  to  new  inclosed  lanio^  n 
they  were  whoUy  exempt  from  grotU 
and  tithes  of  wool  and  lamb ;  and  eomn 
the  Commissioners  to  determine  the 
ences  so  pending.  The  return  Mk 
meeting  before  the  assistant  Com/ma 
at  which  the  vicar  claimed  the  tithes  ^ 
and  lamb,  against  which  the  agetUfor^ 
propriators  protested,  and  the  agemi 
landowners  contended  that  by  a  decret 
Court  of  Chancery  in  1699  aU  the  ti 
the  parish  had  been  commuted;  that  aj 
meeting  was  afterwards  held  for  the  p 
of  determining  certain  differences  when 
making  the  award  was  alleged  to  be  Am 
at  which  the  vicar  proposedthat  afdgm 
should  he  tried  as  to  the  right  to  iki 
of  lamb  and  wool,  the  Commissume 
awarding  a  rent-charge  in  Ueu  of  I 
the  party  entitled ;  .that  the  landoum 
sisted  that  those  tithes  were  extinguis 
an  agreement  and  decree  of  the  Ci 
Chancery,  and  that- a  difference  was  e 
between  the  landowners,  vicar  and  tnijM 
tor,  and  required  the  Commissioner  to 
it ;  that  it  was  arranged  that  if  the  ^ 
would  not  try  a  feigned  issue  as  to  I 
to  the  tithes  of  lamb  and  wool,  the 
owners  should  be  at  liberty  to  appli 
mandamus  to  compel  the  ComnUssiot 
try  the  question  whether  the  tithes  q 
and  wool  belonged  to  the  vicar  or 
landowners  as  impropriators  rf  thi 
spective  lands,  being  u  question  oj 
The  return  then  stated  a  bUl  in  Ch 
filed  by  the  vicar  in  1812,  against  i 
landowners  for  subtraction  of  tithes^  m 
a  question  was  raised  whether  the  Iors 
ever  liable  to  payment  of  tithes  of  Un 
wool  to  the  vicar,  and  a  decree  of  the 
of  Chancery  in  1817,  %  which  it  ap^ 
that  the  defendants  set  up  an  agrees 
1697«  confirmed  by  a  decree  of  the 
and  a  subsequent  agreement  of  the  1 
September  1707,  as  binding  on  the 
which  he  denied  to  be  binding  on  him, 
which  decree  o/ 1817  the  Court  ordei 
Master  to  take  account  of  the  tithes  c 
and  wool  as  due  to  the  vicar,  dismiss 
bUl  as  to  tithes  of  hay.  The  retm 
stated  a  bill  in  Chancery  in  the  year 
by  the  impropriators  against  the  vicar 
tithes  of  wool  and  lamb,  which  bill^  t 
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MapeUfhufor  leave  to  file  a  supplemental 
hiU^  wat  dumissed.     It  then  stated  the  per- 
c^itkm  of  tithes  of  lamb  and  wool  by  the  rt  car, 
^  that  the  Tithe  Commissioners,  consider^ 
i^  that  the  above  decrees  had  established 
the  right  of  the  viear^  in  answer  to  a  requisi- 
tion from  the  landowners,  declined  to  confirm 
the  invalid  agreements  of  1697  and  1 70 7i  or 
to  deeiie  the  question  of  title  ;  that  in  1845, 
A    nandamus  to  compel  them   to   confirm 
the  oj/reements  and  to  decide  the  existing 
differences  issued,  upon  demurrer  to  the  re* 
'■t^  to  which  judgment  was  given  for  the 
^OTamissioners,  and  that  the  assistant  Com- 
^'^skner  in  February  1850  made  his  final 
^^^ari,  but  the  confirmation  of  it  was  delayed, 
'*  order  to  give  the  landowners  an  opportunity 
to^  wnake  any  further  claim,  and  notice  was 
y>  v«i  to  the  landowners  of  their  intention  to 
^*>^m  the  award.     The  return  then  set 
^*<  the  award,  which  found  all  the  Htheahle 
^nds  m  the  parish  subject  to  tithes  in  kind, 
^^^ted  who  were  the  impropriators  of  the 
9^^ai  tithes,  thtU  the  vicar  was  in  possession 
^  ^  tithes  of  lamb  and  wool  and  entitled 
^    Af  residue  of  the  tithes,  and  awarded 
^^ml-ekarges  to  the  impropriators  and  to  the 
^^ear  ftr  the  time  being,  or  party  entitled, 
'^    m  of  tithes  of  lamb  and  wool,   and 
•cotter  renUeharge  to  the  vicar  for  other 
^iihe$, 

Upon  demurrer  to  the  return, — Held,  that 

^^  guestUm  raised  by  the  whole  record  was 

f^^hf  one  of  title  between  the  impropriators 

J*^  the  vicar,  and  that  no  difference  existed 

•^•ew  the  viear  and  landowners  by  which 

**  ^Hng  of  the  award  was  hindered,  nor 

2^  ^hich  the  Commissioners  had  power  to 

^^  and  determine. 

^^Mj^emblc — that  the  writ  itself  shewed  the 
^^P^te  to  be  one  as  to  title. 

^wj^andamiis.  The  writ  recited  that  the 
^j^^*^e  Commissioners  proceeded  to  effect  a 
^^J^^Hratatian  of  the  tithes  of  the  parish  of 
t|{^^^  Hale,  in  the  conntj  of  Lincoln,  and 
^j^^  doritig  the  said  proceedings  divers 
:j^^^twic««  arose  whereby  the  making  of 
^^^*^  sward  was  hindered,  whereof  they  had 
r^^f^^tse,  that  is  to  say,  a  certain  difference  be- 
^^^  dM  owners  oi  certain  lands  in  the  said 
Wrti,  called  and  known  as  the  old  inclosed 
""  ,  and  tlie  Rev,  R.  Bingham,  then  being 
of  the  nid  pariah, — the  said  land-* 
tew  Snub,  XXI.~Q.a 


owners  claiming  and  insisting  that  the  saiil 
old  inclosed  lands  were  wholly  exempted 
from  the  render  of  all  great  tithes  in  kind, 
and  of  all  tithes  of  wool  and  lamb  in  kind, 
or  if  not  so  exempted  that  they  were  subr 
ject  only  to  the  payment  of  Is,  per  acre 
yearly,  to  wit,  to  the  impropriator  of  the 
said  parish  for  and  in  lieu  of  the  same  tithes ; 
and  a  certain  other  difference  between  the 
owners  of  certain  other  lands  in  the  said 
parish  called  the  new  inclosed  lands  and 
the  said  vicar, — the  last-mentioned  land- 
owners claiming  and  insisting  that  the  said 
new  inclosed  lands  were  wholly  exempted 
or  discharged  from  the  render  of  all  great 
tithes  in  kind,  and  tithes  of  wool  and  lamb 
in  kind,  which  said  several  claims  the  vicar 
then  denied.  The  writ  then  commanded 
the  Commissioners  to  hear  and  determine 
the  said  differences. 

The  return  alleged,  that  on  the  24th 
of  March  1843,  the  Tithe  Commissioners 
issued  a  notice  to  the  effect,  that  on  the 
24th  of  April  next  they  wotdd  proceed  to 
ascertain  and  award  the  sum  to  be  paid 
by  way  of  rent-charge,  instead  of  the  tithes 
of  the  township  of  Great  Hale  in  the  parish 
of  Great  Hale ;  that  the  meeting  was  held 
on  the  24th  of  April  before  an  assistant 
Commissioner,  at  which  the  agents  for  the 
several  parties  concerned  attended,  and 
that  the  agent  of  Sir  George  Farrant,  the 
impropriate  rector,  then  protested  against 
the  vicar's  claim  to  the  tithes  of  lamb  and 
wool,  and  the  agent  for  the  landowners  of 
the  parish  then  contended  that,  under 
and  by  virtue  of  a  decree  of  the  Court  of 
Chancery,  dated  1699,  all  the  tithes  of  the 
parish  had  been  commuted ;  and  the  agent 
of  the  vicar  then  contended  that  the  vicar 
was  entitled  to  the  tithes  of  lamb  and 
wool ;  that  the  said  meeting  was  adjourned; 
and  that  on  the  22nd  of  January  1844  the 
Tithe  Commissioners  gave  notice  that  on 
the  22nd  of  February  then  next  they  would 
proceed  to  hear  and  determine  certain  dif- 
ferences which  had  arisen,  whereby  the 
making  an  award  for  the  commutation  of 
the  tithes  of  the  said  parish  was  alleged  to 
be  hindered ;  that  on  the  22nd  of  February 
the  meeting  was  accordingly  held  before 
an  assistant  Tithe  Commissioner,  and  that 
counsel  attended  on  behalf  of  the  respec- 
tive parties.  That  at  the  said  meeting  the 
2E 
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counsel  on  behalf  of  the  vicar  proposed 
that  the  title  of  the  vicar  to  the  tithes  of 
wool  and  lamb  should  be  tried  in  a  feigned 
issue,  that  the  Tithe  Commissioners  should 
award  a  rent-charge  in  lieu  of  great  tithes 
to  the  landowners  in  the  said  parish,  a  rent- 
charge  in  lieu  of  the  tithes  of  lamb  and 
wool  to  the  party  entitled  thereto,  and  a 
rent-charge  in  lieu  of  the  other  small  tithes 
to  the  vicar;  and  the  counsel  on  behalf  of 
the  said  landowners  then  claimed  and  in- 
sisted that  the  said  tithes  of  wool  and  lamb 
were  extinguished  by  virtue  of  a  certain 
agreement  and  a  decree  of  the  Court  of 
Chancery,  and  that  a  difference  was  then 
existing  between  the  said  landowners,  vicar, 
and  impropriator  concerning  tlic  said  tithes 
of  lamb  and  wool,  and  then  called  upon 
the  assistant  Tithe  Commissioner  to  deter- 
mine the  question  whether  or  not  the  said 
vicar  was  entitled  to  the  said  tithes  of  lamb 
and  wool.  The  counsel  for  the  vicar  then 
claimed  the  same  tithes  as  belonging  to  him. 
That  it  was  agreed  that  tlie  said  parties 
should  have  time  to  consider  whether  they 
would  not  consent  to  try  a  feigned  issue  as 
to  the  title  to  the  said  titlics  of  lamb  and 
wool,  and  that  if  they  did  not  so  consent 
the  landowners  should  be  at  liberty  to 
move  this  Court  for  a  mandamus  to  com- 
pel the  Tithe  Commissioners  to  try  the 
question,  whether  the  said  tithes  belonged 
to  the  vicar  or  to  the  landoM-ners  as  im- 
propriators of  the  tithes  of  their  respective 
lands.  And  that  the  question  raised  at  the 
said  meeting  concerning  the  said  tithes  of 
lamb  and  wool  was  a  question  of  title. 

The  return  then  proceeded  to  state,  that 
in  1812  the  present  vicar  filed  a  bill  in 
Chancery  against  certain  occupiers  of  land 
in  the  said  parish  for  the  subtraction  of 
tithes  (including  tithes  of  lamb  and  wool), 
and  that  a  question  was  raised  for  the  de- 
cision of  that  Court,  whether  the  lands  of 
the  said  parish  were  ever  liable  to  the  pay- 
ment of  tithes  of  lamb  and  wool  in  kind  to 
the  vicar,  and  whether  from  time  immemo- 
rial the  said  lands  had  not  been  wholly  free 
from  the  payment  thereof,  Tliaton  the  14th 
of  November  1817a  decree  of  the  Court  of 
Chancery  was  made  in  the  said  suit  [which 
decree  was  set  out,  and  by  which  it  ap- 
])rared  that  the  defendants  set  up  an  agree- 
ment of  1G97,  confirmed  by  a  decree  of  the 


Court,  and  a  subsequent  agreement  of  the 
16th  of  September  1707f  aa  binding  on 
the  vicar,  which  he  denied  to  be  binding  on 
him],  by  which  decree  of  November  1817 
the  Court  ordered  the  Maater  to  take  an 
account  of  the  tithes  of  lamb  and  wool  as 
due  to  the  vicar,  diimisaing  his  bill  aa  to 
tithes  of  hay,  also  claimed  by  him.  That 
after  this  decree  all  the  defendanta  to  that 
suit,  except  one  who  waa  tenant  to 
impropriate  rector,  paid  to  the  vicar  fiv( 
years'  arrears  of  the  tithes  to  decreed 
him. 

The  return  then  stated  that  in  1819  th» 
then  impropriate  rectors  filed  a  bill  in  CI 
eery  against  the  present  vicar  for  the  dthi  _ 
of  wool  and  lamb,  and  a  decree  waa  made  i^^ 
that  suit  on  the  25th  of  January  1821 
missing  the  bill  with  costs.  That  in  18! 
W.  Dawson,  one  of  the  occapiera  in  t^; 
parish,  preferred  a  petition  to  the  Court 
Chancery  to  exhibit  a  supplemental  bilL. 
the  original  suit  in  which  the  decree 
1817  was  made,  and  to  prove  that  the  t&i 
was  not  entitled  to  tithes  of  lamb  and 
which  petition  waa  ordered  to  be 
with  costs,  and  an  appeal  against  auch 
was  also  dismissed.  That  after  this  Isi 
decree  W.  Dawson  paid  all  the  arrean 
tithes  decreed  to  be  paid  by  him^  indi 
the  arrears  of  the  tithes  of  lamb  and  wool. 
That  since  1817  all  the  tithe  payera  in 
parish,  except  Dawson,  had  paid  or  com^-^  -^"^ 
pounded  for  the  tithes  of  lamb  and  wool  tu-^  ^ 
the  vicar;  that  the  Tithe  Commitnoners  ^^* 


considering  that  the  said  decrees  eatablishec^^  '[ 
the  principle  that  the  said  tithes  of  lam^^  -. 
and  wool  were  payable  to  the  vicar  in 
and  that  neither  the  rector,  nor  any  oth< 
person  whatsoever,  other  than  the  vicar: 
had  ever  any  title  to  the  said  tithea, 
on  the  5th  of  June  1845,  in  answer  to 
certain  requisition  made  to  them  by 
agents  of  the  landowners  [which 
was  set  out],  decline  to  confirm  the 
ments  of  1(507  and  1707f  or  decide 
question  of  title. 

That  in  1845  an  application 
to  this  Court  by  the  said  landowners  fo 
writ  of  mandamus   to  compel  the  Tl 
Commissioners  to  confirm  certain 
ments,  and  to  decide  and  determine  cei 
suits   and  differences  then  alleged  to 
pending.  Tlie  return  then  stated  Uic  issum 
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of  the  writ  and  the  return  to  it,  and  the 
demunvr  thereto   and  judgment  for   the 
^iiimi8noners(l).     That  on  the  21st  of 
February  1850  the  assistant  Tithe  Com- 
n>i««i(mcr  made  his  final  award  concerning 
^he  eommutation  of  the  tithes  in  the  said 
pcuish,  hut  that  the  Tithe  Commissioners 
<l«layed  to  confirm  the  said  award  until  the 
29t]i  of  the  said  month,  in  order  that  the 
l«ii<lowners  might  have  an  opportunity  of 
UM^ng  a  farther  claim  hefore  such  confir- 
mmtion;  and  that  the  agents  of  the  land- 
o-^men  had  notice  that  the  Tithe  Coramis- 
monen  were  ahout  to  confirm  the  same, 
luid  that  the  landowners  not  having  given 
9Sky  notice  of  their  intention  to  raise  the 
question  now  raised,  the  said  Tithe  Com- 
mianoners,  considering  that  the  said  dis- 
putes and  differences  were  not  such  as 
Mndered  the  making  their  award,  duly  con- 
firmed the  said  award.     The  award  was 
tbett  set  out,  which  found  that  5,841  acres 
9  iQoda  and  23  perches  in  the  parish  were 
«itl)ject  to  payment  of  all  manner  of  tithes 
in  kind,  and  that  Sir  G.  Farrant  and  T. 
^tamt,  Esq.  were  impropriators   of  all 
S^^eit  tithes  arising  upon  the  ancient  in- 
^ftomet  of  the  township  of  Ghreat  Hale, 
^lidthat  R.  (jodson,  Esq.  was  impropria- 
*o*  of  all  great  tithes  arising  upon  the 
^«ieiit  inclosures  of  the  township  of  Little 
'^^le,  and  that  the  owners  of  all  the  rest 
^  the  lands  in  the  parish  were  impropria- 
**^  of  all  great  tithes  arising  upon  their 
^^•^Jective  lands,  and  that  the  vicar  for  the 
^^[■^  being  was  in  possession  of  the  tithes 
^  ^ool  and  lamh   arising  upon  all  the 
^^*^^le  lands  of  the  parish,  and  was  also 
^?***Jed  to  all  the  residue  of  the  tithes  of 
^*^  parish,  and  proceeded  to  award  an  an- 
25"*1  wnt-charge  of  10^.  6«.  4d.  to  Sir  G. 
^^Unt  aad  T.  Farrant;    3/.  13*.  Sd.  to 
^?f*  Godson ;   1,162/.  to  the  several  land- 
^^**«rB  of  the  parish  in  the  proportions 
^^^ified  in  the  schedule,  in  lieu  of  the 
^^^  to  which  these  parties  were  respec- 
?^^ly  entitled ;  and  of  360/.  to  the  vicar 
Z?^  tibe  time  bdng,  or  to  the  party  lawfully 
^^tM  tiiereto,  instead  of  all  the  tithes  of 
2y**1i  and  wool  arising  upon  or  in  respect 
rr^  ^  titheahle lands  of  the  said  parish, 
y^^  of  4M/«  instead  of  all  the  residue  of 
^^  tkhet  in  the  said  parish. 

»Vl^  Tke  Qneea  «.  the  Hthe  Commissioners,  19 
^^•^  JL  Bspu  (MA)  aB.  177. 


Special  demurrer  and  joinder  in  demur- 
rer. 

Cowling,  for  the  prosecutors  (2). — First, 
the  writ  is  good.  The  ohjection  raised 
to  it  is,  that  it  shews  that  the  difference  in 
question  relates  to  the  title  to  the  tithes 
of  lamh  and  wool,  hut  that  is  not  so ;  the 
contest  there  stated  is,  whether  these  tithes 
are  wholly  discharged,  or,  so  far  as  relates 
to  the  old  inclosed  lands,  if  not  wholly  dis- 
charged, whether  those  lands  are  subject 
to  a  modus  of  \s.  per  acre.  That  dispute 
is  alleged  to  arise  solely  between  the  vicar 
and  the  landowners.  The  impropriator 
is  not  at  all  brought  into  question,  except 
that  as  a  modus  is  alleged  it  was  necessary 
to  state  to  whom  it  is  payable.  But  that 
averment  is  laid  under  a  videlicet,  and 
cannot  therefore  be  a  material  part  of  the 
writ. 

[Lord  Campbell,  C.J. — Surely  as  re- 
gards the  old  inclosed  lands  the  dispute  is 
as  to  whom  the  tithe  is  to  be  paid,  and  that 
is  a  question  of  title.  If  so,  it  would 
make  the  writ  bad  in  part,  and  the  whole 
must  therefore  fall.] 

In  University  College^  Oxford,  v.  Garion 
(3),  a  similar  question  arose  between  the 
landowners  and  the  vicar,  and  it  was  held 
that  a  feigned  issue  might  be  raised  to  try 
the  right  of  the  vicar  to  tithes,  as  that  did 
not  involve  any  question  of  the  right  of 
the  rector.  That  shews  that  in  such  a 
dispute  no  question  of  title  is  involved. 

[Lord  Campbell,  C.J. — ^There  the  sole 
question  was,  whether  the  land  was  liable 
to  pay  vicarial  tithes  or  not.  Here  it  is, 
to  whom  are  the  tithes  payable.] 

In  The  Queen  v.  the  Tithe  Commissioners 
(4),  three  parties  were  before  the  Commis- 
sioners, and  so  the  question  of  title  was 
raised.  That  is  not  so  here.  Then,  secondly, 
the  return  is  bad.  It  is  immaterial  that  a 
question  of  title  was  raised  on  a  former 
occasion  if  it  be  not  shewn  to  be  now 
raised.  The  decree  of  1817  only  shews 
that  the  landowners  failed  in  making  out 
the  exemptions  then  claimed,  but  the  ex- 

(2)  Jan.  24,  28,  before  Lord  Campbell,  C.J., 
Patteson,  J.  and  Erie,  J. ;  Wigbtman,  J.  was  present 
during  {>art  of  the  argument. 

(3)  10  aB.  Rep.  760;  8.c.  16  Law  J.  Rep.  (n.s.) 
aB.  SSL 

(4)  15  Ibid.  620 ;  s.  c.  19  Law  J.  Rep.  (n.b.)  aB. 
605. 
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yeadj,  to  wit,  lo  the  impiopnator  of  the 
said  parish  for  and  m  lieu  of  great  tithes 
and  tithes  of  lamh  and  wool ;  and  as  to  new 
inclosed  laads^  whether  they  were  wholly 
exempt  from  great  tithes  and  tithes  of 
wool  and  lamh.     The  writ  then  commands 
the  Commissioners  to  appoint  a  time  and 
jAaee  for  hearing  and  detennining  the  said 
differences  so  pending.     The  retirni  states 
a  meeting  before  the  assistant  Commis- 
sioner on  the  24th  of  April  1848,  pursuant 
to  notice,  at  which  the  yicar  claimed  the 
tithes  of  wool  and  lamb,  and  the  agent  of 
the  landowners  contended  that  by  a  decree 
of  the  Court  of  Chancery  in  1699  all  the 
tithes  of  the  parish  had  been  commuted ; 
that  the  meeting  was  adjourned  to  ascer- 
tain   whether    the    Tithe  Commissioners 
would  consent  that  all  the  evidence  relating 
to  the  disputes  and  differences  which  had 
so  arisen  should  be  heard  before  an  assis- 
tant Commissioner;  that  a  further  notice 
waa  given  by  the  Commissioners  for  the 
22nd  of  July  1844,  to  hear  and  determine 
^c^tain  differences,   whereby  the  making 
^^tcir  award  was  alleged  to  be  hindered ; 
^^t   such  meeting   was  held    before   an 
^a^stant  Commissioner,  when  the  parties 
•^toided  by  counsel.     The  vicar  proposed 
^^^t  a  feigned  issue  should  be  tried  as  to 
^e  right  to  the  tithes  of  lamb  and  wool, 
tlie    Commissioner  first  awarding  a  rent- 
^^^•igcinlieu  of  them  to  the  party  entitled ; 
^^t  the  landowners   insisted  that   those 
^>tbes  were  extinguished  by  an  agreement 
•nd  decree  of  the  Court  of  Chancery,  that 
^  difference  was  existing  between  the  land- 
^>^iien,  vicar  and  impropriator,  and  re- 
^irired  the  Commissioner  to  decide  it ;  that 
«t  was  arranged  that  time  should  be  given 
to  the  parties  to  consider  whether  they 
would  consent  to  try  a  feigned  issue  as  to 
the  title  to  the  tithes  of  lamb  and  wool,  and 
that  if  they  did  not,  the  landowners  should 
he  at  liberty  to  apply  to  this  Court  for  a 
Vfeandamus  to  compel  the  Commissioners  to 
^the  question  whether  the  said  tithes  of 
Mb  and  wool  belonged  to  the  vicar  or  to 
«e  landowners  as  impropriators  of  their 
i  tP*^^  ^^  ^"^  *  question  of  title. 

I  I^'J*'*^  ^^  '^^*  *  ^^  ^^  Chancery 

ft  Wed  by  the  vicar  (the  same  person  as  is 

■  ^"^  ''^  ^  1812,  against  certain  land- 
m         ownm  tot  subtmcUon  of  tithes,  in  which 

■  »  qwation  was  raised  whether  the  lands 


were  ever  liable  to  payment  of  tithes  of 
lamb  and  wool  to  the  vicar.  It  then  states 
a  decree  of  the  Court  of  Chancery  of  the 
14th  of  November  1817»  by  which  it  ap- 
pears that  the  defendants  set  up  an  agree- 
ment of  1697,  confirmed  by  a  decree  of  the 
Court,  and  a  subsequent  agreement  of  the 
16th  of  September  1707,  as  binding  on 
the  vicar,  which  he  denied  to  be  x  binding 
on  him,  and  by  which  decree  of  November 
1817  the  Court  ordered  the  Master  to  take 
an  account  of  the  tithes  of  lamb  and  wool 
as  due  to  the  vicar,  dismissing  his  bill  as  to 
tithes  of  hay.  The  return  then  states  a  bill 
in  Chancery  in  the  year  1819,  by  the  im- 
propriators against  die  vicar,  for  the  tithes 
of  wool  and  lamb,  which  bill  was  dismissed 
out  of  court,  with  costs.  The  return  then 
states  a  petition  preferred  in  1821  to  the 
Vice  Chancellor  Sir  J.  Leach,  by  one  of 
the  occupiers  in  the  parish,  for  leave  to  file 
a  supplemental  bill  in  the  original  suit  in 
which  the  decree  of  1817  was  made,  and 
to  prove  that  the  vicar  was  not  entitled  to 
tithes  of  lamb  and  wool,  which  petition 
was  dismissed  with  costs.  It  then  states 
an  appeal  to  the  Lord  Chancellor  which 
was  dismissed  with  costs.  The  return  then 
states  the  perception  of  tithes  of  lamb  and 
wool  by  the  vicar ;  and  further,  that  the  Tithe 
Commissioners,  considering  that  the  decrees 
had  established  the  right  of  the  vicar,  on 
the  5th  of  June  1845,  in  answer  to  a  requi- 
sition from  the  agent  of  the  landowners, 
declined  to  confirm  the  invalid  agreements 
of  1697  and  1707,  or  to  decide  the  ques- 
tion of  title.  It  then  states  the  application 
to  this  Court  in  1845  for  a  writ  of  man- 
damus to  compel  them  to  confirm  the 
agreements  and  to  decide  the  existing  dif- 
ferences, the  issuing  of  the  writ,  and  the 
return  to  it,  and  demurrer  and  judgment 
for  the  Commissioners  in  December  1849, 
which  is  reported  in  19  Law  J.  Rep.  (n.s.) 
Q.B.  p.  177.  It  then  states  that  the  assist- 
ant Commissioner  on  the  21st  of  February 
1850  made  his  final  award,  but  the  con- 
firmation of  it  was  delayed  until  the  28th 
of  February  in  the  same  year,  which  delay 
was  in  order  to  give  the  landowners  an 
opportunity  to  make  any  further  daim 
before  such  confirmation,  and  notice  was 
given  to  the  agent  of  the  landowners  of 
their  intention  to  confirm  the  award  about 
to  be  made  a  fortnight  before  the  28th  of 
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February.  The  return  then  sets  out  the 
award,  which  finds  all  the  titheable  lands 
in  the  parish  subject  to  tithes  in  kind,  states 
who  are  the  impropriators  of  the  great 
tithes,  that  the  yicar  is  in  possession  of  the 
tithes  of  lamb  and  wool  and  entitled  to 
the  residue  of  the  tithes.  It  then  fixes  a 
rent*charge  of  10/.  6a,  Ad.  to  Sir  (jeorge 
Farrant  and  Thomas  Farrant,  3/.  13«.  2d. 
to  Mr.  Godson,  1,162/.  to  the  several 
landowners,  360/.  to  the  vicar  for  the  time 
being  or  party  entitled,  in  lieu  of  tithes  of 
lamb  and  wool,  and  450/.  to  the  vicar  for 
other  tithes.  To  this  return  there  is  a 
special  demurrer. 

From  the  writ  of  mandamus  itself  we 
gather,  that  when  the  vicar  is  claiming 
tithes  of  lamb  and  wool,  the  landowners 
say  that  their  lands  are  exempt  firom  those 
tithes  by  reason  of  payment  of  If.  per  acre 
yearly  in  lieu  of  them  to  the  impropriator. 
Now  this  either  means  that  the  impropria- 
tor, and  not  the  vicar,  is  the  owner  of 
these  tithes,  but  is  bound  to  receive  \s. 
per  acre  per  annum  in  lieu  of  them,  and  if 
that  be  the*  meaning,  it  raises  at  once  a 
question  of  title  between  the  impropriator 
and  the  vicar,  which  is  a  difiference  that  the 
Commissioners  cannot  determine,  and  so 
the  writ  is  bad — The  Queen  v.  the  Tithe 
Commisaumera ;  or  it  means  that  the  vicar 
is  the  owner  of  these  tithes,  but  can- 
not receive  them  because  la,  per  acre  per 
annum  is  paid  to  the  impropriator  in  lieu  of 
them — ^a  startling  proposition,  which  one 
would  think  could  hardly  be  supported  by 
any  state  of  circumstances.  "V^en,  how- 
ever, we  come  to  look  at  the  statements 
in  the  return  we  find  that  this  la.  per  acre 
is  not  an  immemorial  payment  or  modus, 
but  has  its  origin  in  the  agreement  of  1697. 
That  agreement  may  be  binding  on  the 
impropriator,  but  it  is  invalid  as  regards 
the  vicar,  which  the  decrees  in  Chancery 
abundantly  shew;  and  so  plainly  is  this 
the  case,  diat  the  landowners  endeavoured 
to  persuade  the  Commissioners  to  confirm 
it  as  being  an  invalid  agreement  under  the 
7th  section  of  the  act  5  &  6  Vict.  c.  54, 
and,  failing  so  to  persuade  them,  obtained 
a  writ  of  mandamus  to  compel  them,  in 
which  also  they  failed,  and  do  not  now 
attempt  to  renew  such  compulsion ;  for  this 
Court  has  already  expressly  decided  that  the 
agreement  is  not  such  as  the  Commission- 


ers were  bound  to  confirm — 19  Law  /. 
(n.s.)  Q.B.  177.  lA  then,  the  agrei 
be  binding  on  the  impropriator  onl; 
not  on  the  vicar,  and  la.  in  lieu  of 
of  lamb  and  wool  be  payable  only  und* 
agreement,  it  is  plain  diat  it  can  onl^i 
payment  exempting  the  lands  from  r 
of  those  tithes  on  Uie  supposition  thf 
impropriator  is  the  owner  of  Jthem. 
vicar  if  he  be  owner  of  them  is  inam 
entitled  to  them  in  kind.  In  other  n 
the  question  is,  in  this  view  of  it,  c 
title.  Again,  it  appears  by  the  retun 
the  Commissioners  declined  to  go  intu 
ther  discussion,  because  they  fbunc 
vicar  in  possession  of  the  tithes  of 
and  wool,  and  considered  themselves  I 
by  the  principle  of  the  decrees  in  Cha 
according  to  the  44th  section  of  6  &  7 
4.  c.  71.  The  learned  counsel  foi 
landowners  argued  that  they  are  n 
bound,  and  cited  authorities  which 
that  when  a  feigned  issue  is  tried  \ 
the  45th  section  of  the  act,  the  J 
and  jury  are  not  so  bound.  That  if 
fectly  true;  but  it  shews  only  tha 
landowners  ought  to  have  adopted 
course  of  trying  a  feigned  issue,  wh 
appears  by  the  return  was  propose 
the  vicar  and  declined  by  them,  if,  in 
there  were  any  questions  which  cou 
tried  in  such  an  issue  between  those 
ties.  Looking  at  the  whole  of  the  p 
ings  in  this  case,  -namely,  t)ie  writ  an 
return,  it  is  manifest  that  no  diffe 
existed  between  the  vicar  and  lando^ 
by  which  the  making  the  award  was 
dered,  nor  any  which  the  Commissi 
had  power  to  hear  and  determine, 
question  is  purely  one  of  title  betwee 
impropriator  and  vicar,  which  may  st 
contested  under  the  provisions  of 
71st  section  of  the  act,  which  gives  al 
sons  who  have  claims  to  the  tithe 
same  right  of  claiming  the  rent-c 
allotted  in  lieu  of  tithes.  We  are  thej 
of  opinion  that  even  if  the  writ  be 
which  we  think  very  doubtful,  the  i 
is  a  sufficient  answer  to  it,  and  that 
ment  must  be  given  for  the  Commissif 

Judgment  for  the  defendm 
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TH£  QUEXH  V.  THB  CHURCH- 
WARDENS AND0VRRSEER8  OF 
ST.  MARY  CASTLEOATE. 

I^ooT'Law — Settlement  by  Estaie-^Room 
9n  MoipUal — OeeufatUm  hy  Recipient  of 
Charity. 

A  person  put  into  pastesnon  of  and  re- 
*^^^g  in  one  room  of  a  hospital  founded  hy 
c^ritMe  bequest^  and  under  the  manage^ 
^n^eni  of  trustees,  and  only  liable,  under  the 
^^des  established  by  the  trustees,  to  be  de- 
prived  of  the  benefits  of  the  hospital  for  mis^ 

conduct  or  absence,  does  not  thereby  acquire 

at  estate  conferring  a  settlement, 

[For  the  report  of  the  aboye  case,  see 
21  toiw  J.  Rep.  (n.s.)  M.C.  p.  106.] 


1 S52.         >      GRAY  ATT  V.  ATTWOOD. 

^«s^.  31.   3 

C^tists — Taxation — What  are  Costs  of  the 
Cf^m^^e — Costs  of  cross-examining  Plaintiff* s 
^ntsuss — Expense  of  preparing  Witness  to 
^9e  Evidence, 

-Assumpsit  by  an  engineer  for  making  the 

nftr^^s  and  fdans  for  a  proposed  railway. 

^teot,  general  issue  and  payment.     On  the 

ifi^l  tiie  cause  was  referred,  the  costs  to 

i^Mie  the  event.     To  support  his  case  the 

jlaimtif  relied  on  the  evidence  of  H,  (who 

ka<i  heen  examined  under  a  commission)  to 

promt  ihat  the  plans  and  surveys  were  cor- 

i^ecl.   The  defendant  sent  engineers  down  to 

*^fame  the  ground,  and  called  them  as  his 

Queues,  to  prove  that  the  work  was  badly 

^••«.  The  arbitrator  found  for  the  plaintiff 

^  ^  first,  and  for  the  defendant  on  the 

'f^^  issue.     On  the  taxation  of  costs  the 

faster  disallowed  the  defendant  the  costs  of 

^'y^^'Cxamining  H,  and  the  costs  of  the  jour- 

^^^nd  surveys  of  his  engineers,  though  he 

!]***«d  the  costs  of  their  attendance  before 


the 


f'^bitrator. 


y^ld,  that  the  Master  was  right  in  both 
VT^»  urith  regard  to  H,  as  his  evidence  re- 
r*®*  «i%  to  the  first  issue,  and  with  regard 

^«  cost  of  the  engineers  ihat  it  is  a  general 
^  of  taxation  that  expenses  of  preparing 
I^JJ^itet  to  give  evidence  are  not  costs  of 
^Wwii  chargeable  to  the  losing  party. 


This  was  an  application  to  review  HMe 
Master's  taxation.  An  action  of  assumpsit 
had  been  brought  by  the  plaintiff  for  his 
work  and  labour  as  an  engineer  in  making 
plans  and  surveys  for  a  proposed  line  of 
railway  between  Waterford  and  Wexford, 
against  the  defendant,  who  was  a  member 
of  the  provisional  committee  of  the  railway 
company.  The  defendant  pleaded  the  gen- 
eral issue  and  payment.  The  plaintiff's 
particulars  claimed  14,000/.  He  had  re- 
ceived from  the  defendant  4,258/.  in  all, 
which  the  defendant  contended  was  a  suffi- 
cient payment  for  the  work  done. 

At  the  trial,  at  Croydon,  in  the  Summer 
of  1849,  the  action  was  referred  to  arbitra- 
tion, the  costs  of  the  cause  to  abide  the 
event.  In  order  to  prove  his  case  the 
plaintiff  put  in  the  plans  and  surveys,  and 
relied  on  the  evidence  of  one  Hayes,  a  sub- 
engineer  on  the  line,  whose  evidence  had 
been  taken  on  a  commission  to  prove  that 
the  work  was  done,  and  that  the  plans  and 
surveys  were  correct.  During  the  reference 
the  defendant  sent  over  to  Ireland  certain 
engineers  of  skill  to  examine  how  the  work 
had  been  done.  They  proved  clearly  that 
a  large  portion  of  the  work  was  bad  and 
useless.  The  arbitrator  made  his  award  in 
favour  of  the  plaintiff  on  the  first,  and  of 
the  defendant  on  the  second  issue. 

On  the  taxation  of  costs  the  Master  dis- 
allowed to  the  defendant  the  whole  costs  of 
the  engineers  in  examining  the  plans  and 
surveys  on  the  line,  for  the  reason  that 
they  were  expenses  incurred  in  qualifying 
the  witnesses  to  give  evidence.  He  allowed 
them,  however,  their  ordinary  expenses  of 
attendance  before  the  arbitrator.  He  also 
disallowed  the  expenses  of  the  cross-exa- 
mination of  Hayes  by  the  defendant,  on 
the  ground  that  it  related  entirely  to  the 
first  issue. 

E.  James,  in  support  of  the  rule  (Jan.  27)* 
— It  was  essential  for  the  defendant  to  pro- 
cure the  evidence  respecting  the  mode  in 
which  the  surveys  were  made.  The  plain- 
tiff's particulars  of  demand  gave  him  no 
specific  information.  It  was  absolutely 
necessary  that  the  defendant  should  send 
persons  to  examine  the  ground  with  the 
plans  and  surveys.  The  Master  ought, 
therefore,  to  have  allowed  the  expenses  of 
the  engineers  in  going  to  and  examining 
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the  spot.  If  there  be  a  general  rule  against 
allowing  the  expenses  of  preparing  a  wit- 
ness to  give  testimony,  still  there  must  be 
exceptions  to  such  a  rule  where  the  ex- 
penses are  plainly  necessary.  The  expense 
of  cross-examining  Hayes  ought  to  have 
been  allowed,  as  that  cross-examination 
tended  to  reduce  the  plaintiff's  claim. 

Cur.  adv.  vuli. 

Erle,  J.  now  said,— In  this  case  the  de- 
claration was  in  assumpsit,  with  pleas  of  the 
general  issue  and  payment,  each  pleaded  to 
the  whole  declaration.  The  award  finds  the 
first  issue  for  the  plaintiff  and  the  second 
for  the  defendant,  so  that  the  defendant  is 
entitled  to  the  costs  of  the  cause,  and  the 
plaintiff  to  the  costs  of  the  first  issue.  Upon 
the  taxation,  the  Master  allowed  the  plain- 
tiff the  costs  of  the  witness  Hayes,  whose 
testimony  went  to  prove  the  first  issue,  and 
he  disallowed  the  defendant  the  costs  of 
cross-examining  the  witness  upon  his 
appearance  on  a  commission  to  be  ex- 
amined. This  taxation  has  been  objected 
to,  on  the  ground  that  the  claim  of  the 
plaintiff  was  for  a  much  larger  amount 
than  was  found  to  be  due  under  the  general 
issue,  and  that  the  cross-examination  of 
Hayes  was  material  for  reducing  that 
amount.  But  I  am  of  opinion  that  the 
Master  was  right  in  the  course  he  took. 
If  the  defendant  had  divided  his  pleading 
so  as  to  admit  the  part  of  the  demand  found 
due,  and  to  deny  the  residue,  the  issue 
would  have  been  found  for  him  in- 
stead of  against  him,  and  he  would  have 
had  all  the  costs,  and  these  amongst  the 
rest.  Or  if  the  award  had  treated  the 
general  issue  as  divisible,  and  found  part 
of  the  claim  for  the  plaintiff  and  the  residue 
for  the  defendant,  perhaps  the  Master  might 
have  been  able  to  treat  the  issue  as  double, 
and  applying  part  of  the  evidence  to  the 
one  part  and  part  of  the  evidence  to  the 
residue  have  considered  Hayes  as  a  mixed 
witness.  But  as  no  such  course  was  taken, 
and  as  the  general  issue  is  found  absolutely 
for  the  plaintiff,  it  seems  to  me  to  follow 
that  the  Master  was  bound  to  decide  as  he 
did. 

A  further  claim  was  made  by  the  defen- 
dant for  the  costs  of  joumies  and  surveys 
to  enable  witnesses  to  acquire  such  know- 


ledge as  would  qualify  them  *to  give  evi- 
dence. This  claim  fell  correctly  under  the 
head  of  instruction  to  prepare  a  witness. 
It  is  a  general  rule  of  taxation  that  such 
instruction  should' not  be  allowed  among 
the  costs  of  litigation  chargeable  to  the 
losing  party.  I  have  looked  in  vain  to  the 
order  of  reference  and  to  the  award  for  any 
ground  for  making  the  present  case  an  ex- 
ception to  the  general  rule.  There  will 
then  be  no  rule. 

Rule  refused. 


>      Ex  parte  brown. 


1852. 
Jan.  22 

Vagrant  Act — 5  Geo.  4.  c.  83.  b.  4. — 
Frequenting  Highway  with  Intent  to  commii 
Felony — Statute,  Construction  of- — Convic- 
tion. 

The  5  Geo.  4.  c.  83.  s.  4.  enacts  that 
"  every  suspected  person  or  reputed  thief 
frequenting  any  river,  canal  or  navigable 
stream,  dock  or  basin,  or  any  quay,  wharf  or 
warehouse  near  or  adjoining  thereto,  or  any 
street,  highway  or  avenue  leading  thereto,  or 
any  place  of  public  resort,  or  any  avenue 
leading  thereto,  or  any  street,  highway  or 
place  adjacent,  with  intent  to  commit  felony,^ 
shall  be  deemed  a  rogue  and  vagabond,  and 
may  be  convicted  accordingly : — Held,  (dis- 
sentiente  Patteson,  J.)  that  the  words 
" place  adjacent**  must  be  referred  to  **  street 
or  highway**  immediately  preceding  them,  and 
that  it  is  an  offence  within  the  meaning  of  ^ 
the  clause  to  be  in  any  street  or  highway  « 
with  intent  to  commit  felony. 

Per  Patteson,  J.  the  offence  can  only  bess 
committed  by  frequenting  a  street  or  highways 
leading  to  a  canal,  river,  dock,  ^c.  or  ad* 
jacent  to  a  place  of  public  resort. 

Held  (per  totam  Curiam),  that  a  eonvictiomm, 
under  this  clause  need  not  allege  thai  thmm 
person  convicted  was  in  the  highway,  ^e^3 
with  intent  to  commit  felony  there. 

[For  the  report  of  the  above  case,  at.  -■ 
21  Law  J.  Rep.  (n.8.)  M.C.  p.  113.] 
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1  8^2.         >  DOE  d.  AVEET  V.  LANOFOED. 

f^eb.  9.    3 

J^rcduetion  and  Irupeetion  of  Documents 
"-^Sljechneat  against  Assignee  of  Lessee-^ 
Assignmeni  of  Lease — Defendant's    Title 

The  defendant  had  a  freehold  interest  in 
eerUsin  premiseSf  and  tpos  also  assignee  of 
the  l€€ue  of  other  a^oiningpremises^  the  revere 
*ion.  of  which  was  in  the  lessor  of  the  plain- 
tiff.      The  defendant  for  some  time  previous 
<o,  and  until  the  end  of  the  term,  occupied 
the  freehold  and  leasehold  premises  together  ^ 
and^  as  the  lessor  of  the  plaintiff  stated,  had 
^^terated  the  boundaries  between  them.  On 
the  expiration  of  the  lease,  the  lessor  of  the 
P^intiff  brought  ejectment  to  recover  a  por- 
tu>n  of  the  land  which  he  claimed  as  parcel 
^the  leasehold,  and  alleged  that  the  defen- 
dant claimed  as  his  freehold;  and  he  prayed 
^  he  permitted  to  inspect  the  lease,  the  as- 
^^^rnent  of  the  lease  to  the  defendant,  and 
***  emceyanee  of  the  freehold  to  the  loiter, 
^^^^9ta^  ihat  he  believed  that  the  parcels  in 
^^  iease  and  in  the  conveyance  of  thefree^ 
^^^  would  help  to  make  out  his  case. 
.     -ffeld,  that  he  was  entitled  to  inspect  the 
^^*c  (if  he  had  no  counterpart)  and  also 
\^^  ^sssignment^  but  not  the  conveyance  of  the 
'^^^^Aoldf  as  that  deed  did  not  prove  any 
^^^*9^  of  the  plaintiff's  title  to  the  land  he 
**^^^ht  to  recover. 

ITiis  was  an  application  made,  under  the 
^^^t^te  14  &  15  Viet.  c.  99,  by  the  lessor 
^^'^  tiie  plaintiff  to  inspect  certain  deeds 
^^^^i^eying  leasehold  and  freehold  premises 
^^^    t-he  defendant. 

"Xlie  portion  of  land  sought  to  be  re- 
^J^'^cied  in  the  action  was,  as  alleged  by 

*^^  plaintiff,  part  of  the  premises  demised 
^^^  c^neKingdon  in  1787,  by  a  lease,  which 
^,*'5>ired  in  1851,  and  which  had  vested  in 

*^^  defendant  by  assignment.  The  defen- 
^r^*^t  had  also  had  conveyed  to  him  some 

T^^hold  premises  alleged  by  the  lessor  of 
^  ^^  plaintiff  to  be  conterminous  with  the 

^^"^-•chold.     The  defendant,  for  some  time 

***"'^Tiou8  to,   and  up  to  the  end   of  the 
^•■^n,  had   occupied   both  properties  to- 

^J^'tter.  The  lessor  of  the  plaintiff  in  whom 


*»*, 


'  retenion  had  vested  before  the  expira- 


^*^^n  of  the   lease,   complained  that  the 
Hiv8nin,iXL-Q.& 


boundaries  between  the  freehold  and  lease- 
hold properties  had  been  obliterated  by 
the  defendant,  and  that  the  defendant 
claimed  to  hold  part  of  the  leasehold  as  his 
freehold.  He  therefore  prayed  to  be 
allowed  to  inspect  the  lease,  the  assign- 
ment of  the  lease  to  the  defendant,  and 
the  parcels  in  the  conveyance  of  the  free- 
hold to  him. 

Maynard  shewed  cause  (Jan.  81).— In 
order  to  entitle  a  plaintiff  to  inspect,  he 
must  shew  that  the  documents  are  in  the 
defendant's  custody  or  controul,  that  they 
relate  to  the  plaintiff's  case,  and  that 
equity  would  have  compelled  a  discovery. 
First,  the  affidavits  do  not  state  that  the 
deeds  sought  to  be  inspected  are  in  the 
custody  of  the  defendant.  That  is  neces* 
sary — Pollock  on  Inspection  of  Documents, 
p.  49,  and  Wigram  on  Discovery,  p.  293. 

[Eele,  J. — It  is  sufficient  if  the  appli- 
cant raises  in  the  mind  of  the  Judge  a  rea- 
sonable presumption  that  the  document 
sought  to  be  inspected  is  in  the  possession 
of  the  opposite  party.  It  is  to  be  pre- 
sumed primd  facie  that  a  person's  title 
deeds  are  in  his  own  possession.] 

Secondly,  the  affidavits  do  not  state  in 
what  way  the  evidence  is  material  to  the 
plaintiff's  case. 

iColUer. — They  allege  that  the  defen- 
dant has  encroached,  and  that  the  deeds 
would  shew  it.] 

[Eele,  J. — If  there  is  no  counterpart  of 
the  lease,  the  lessor  of  the  plaintiff  is 
clearly  entitled  to  inspect  it.] 

Thirdly,  the  lessor  of  the  plaintiff  has 
no  right  to  see  the  assignment,  which  is 
part  of  the  defendant's  title,  and  no  part 
of  the  plaintiff's  case ;  still  less  can  he  claim 
a  right  to  inspect  the  conveyance  of  the 
freehold  to  the  defendant.  The  true  test 
as  laid  down  in  equity  is,  whether  the 
document  is  necessary  to  support  the  issue 
which  the  applicant  will  have  to  prove— 
Bolton  V.  the  Corporation  of  Liverpool  (1), 
and  Wigram  on  Discovery,  pi.  867.  If  the 
conveyance  of  the  freehold  includes  the 
portion  of  land  claimed  in  the  action,  it  is 
the  defendant's  title  to  it :  if  it  does  not 
include  it,  it  cannot  prove  that  the  plaintiff 
is  entitled  to  it.  The  deed  is  the  defen- 
dant's title  deed. 

(1)1  My].  &  K.  88 ;  s.  c.  1  Law  J.  Rep.  (n.s.) 
Chanc.  166. 

2P 
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[Erlb,  J. — ^The  privilege  of  not  pro- 
ducing a  title  deed  is  now  put  an  end  to 
whenever  the  deed  makes  out  the  oppo- 
nent's title.] 

This  power  of  the  Court  ought  to  he 
exercised  sparingly. 

Collier^  in  support  of  the  rule. — It  is 
conceded  that  if  the  lessor  of  the  plaintiff 
has  no  counterpart,  he  is  entitled  to  see 
the  lease.  But  the  lease  would  he  insuf- 
ficient without  the  assignment,  as  with- 
out proving  thatHhe  defendant  took  under 
the  lease,  the  latter  document  would  he 
no  evidence  against  him.  FurAer,  the 
lessor  of  the  plaintiff  is  entitled  to  see  the 
parcels  in  the  freehold.  The  evidence 
would  be  very  material.  It  is  believed 
that  it  would  appear  that  the  portion  of 
land  claimed  in  the  action  was  not  con- 
veyed to  the  defendant. 

[Erle,  J. — That  would  not  prove  that 
it  belonged  to  your  leasehold  land.] 

It  is  sworn  diat  the  leasehold  and  free- 
hold are  conterminous. 

[Erle,  J.  —  The  defendant  does  not 
admit  that.] 

Our  affidavit  is  not  denied. 

[Erle,  J. — It  cannot  be  assumed  that 
at  the  trial  it  would  be  a  conceded  fact  that 
the  land  if  not  part  of  the  freehold  was 
part  of  the  leasehold.] 

The  defendant's  case  is  that  it  is  part  of 
his  freehold,  and  under  colour  of  this  free- 
hold he  has  encroached.  Whether  the 
applicant  requires  the  document  for  the 
purposes  of  proving  his  own  case,  or  of 
defeating  his  adversary's,  he  is  entitled,  it 
is  submitted,  to  inspection — The  Attorney 
General  v.  Thompson  (2).  That  case  shews 
that  the  rule  is  too  narrowly  laid  down  in 
Bolton  V.  the  Liverpool  Corporation. 

[Erle,  J. — The  rule  must  clearly  go  as 
to  the  assignment.  That  is  a  necessary 
step  in  the  plaintiff's  case  to  prove  that 
the  defendant  came  in  under  the  terms  of 
the  lease.  With  regard  to  the  conveyance 
of  the  freehold,  if  it  were  admitted  by  the 
defendant  that  the  question  was,  whether 
the  land  was  parcel  of  the  freehold  or  of 
the  leasehold,  I  should  be  disposed  to 
order  inspection  of  the  conveyance  of  the 
freehold.  Mr.  Collier  contends  that  the 
rule  laid  down  in  Bolton  v.  the  Liverpool 

(2)  8  Hare,  106. 


Corporation  is  too  narrow.     I  id. 
into  the  cases.] 

Cur,  adv. 

Erle,  J. — The  lessor  of  the  plai 
entitled  to  inspection  of  the  origin; 
on  his  producing  an  affidavit  of  not 
a  counterpart,  and  to  so  much  of  tl 
conveying  the  same  to  the  defen( 
contains  the  assignment  of  the  tern 
is  not,  however,  entitled  to  insp 
conveyance  of  the  freehold  premise: 
defendant,  as  that  deed  does  not  pre 
part  of  the  plaintiff's  title  to  tb 
sought  to  be  recovered  in  the  actio? 
Rule  accordi 


} 
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Jan.  27. 

Metropolitan  Building  Act  (18^ 
c.  84.^ — Official  Referees^  Jurisdi 
— Metropolitan  Paving  Act  (57  ^ 
c.  xxix.J — Projections  over  public  i 

The  Metropolitan  Building  Act 
Vict,  c,  84.^  by  section  5.  provic 
**  notwithstanding  anything  to  the  i 
in  any  act  now  in  force,**  every  i 
within  specified  limits  shall  be  built  i 
ence  (inter  alia)  to  the  walls,  height 
the  pr ejections  and  other  parts  or  app 
of  such  building,  in  the  manner  am 
materials  and  in  every  other  respect 
formity  with  the  particulars  containe 
schedules  to  that  act,  and  subject  i 
case  of  doubt,  difference,  or  dissati 
in  respect  thereof,  either  between  thi 
concerned,  or  between  any  party  c€ 
and  the  surveyor  of  the  district,  to  th 
mination  of  the  official  referees  oj 
under  that  act.  There  are  also  pi 
requiring  buildings  to  be  erected  tm 
supervision  of  the  surveyor,  and  < 
him,  in  case  of  irregularities,  to  regx 
buildings  to  he  cut  into  for  the  pu\ 
inspection.  By  the  Metropolitan 
Act  (S7  Geo,  3.  c,  xxix.^  a  power 
to  Justices  of  the  Peace  to  hear  coi 
by  the  Paving  Commissioners  agains 
or  occupiers  of  houses  who  refuse  U. 
any  projections  from  their  buildings  i 
public  ways,  vested  in  the  Commissi 

Held,  that  the  provisions  of  the  i 
Act  vested  in  the  official  referees 
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J^^dietkn  of  determining  questions  con* 

^^ted  with  building  operations^  but  did  not 

^'^d  it  to  the  decision  of  other  matters  in 

^^ich  the  pubUc  is  interested^  and  that,  con- 

^^g^cnilg^  the  right  of  a  Justice   to  give 

^edrcsi  under  the  Metropolitan  Paving  Act 

••  ca^e  o/"  eneroaehment  on  a  public  wag 

'"^^  not  taken  away  by  the  Building  Act. 

LPor  the  report  of  the  above  case,  see 
1  Law  J,  Rep.  (n.s,)  M.C.  p,  125.] 


BEN8BAW  V.  BEAN. 


1B52.     1 
F^l>.  10.  / 

lights — Obstruction  of  Excess — Suspen^ 
^^'^  of  Right — Enlarging  ancient  Window 
^f^ieading — Traverse  of  Right. 

W^ere  a  party  who  has  a  right  to  the 
^^^9s  of  light  and  air  through  certain 
^cient  tnndowSy  makes  an  alteration  in  the 
B^e  of  his  windows^  so  as  to  exceed  the  limits 
f  his  ancient  right,  he  thereby  acquires 
^^^hing  in  addition  to  his  former  right;  and 

^he  excess  cannot  be  obstructed  by  his 
^HfMnmr  in  the  exercise  of  his  lawful  rights 
^  his  own  land,  without  at  the  same  time 
^^^9neiing  the  ancient  right,  such  party 
*^^9t  be  considered  as  having  by  his  own  act 
^'^f^ended  and  lost  for  the  time  his  former 

Qusere — whether  the  former  right  is  en- 
^eJy  destroyed  by  the  alteration, 

3*he  plaintiff,  being  the  owner  of  a  house 

^  9K}hich  there  were  ancient  windows,  rebuilt 

^  9»itbin  twenty  years,  and  in  so  doing  raised 

'  €m  story,  putting  windows  in  the  new  story, 

^^^  altered  the  position  of,  and  enlarged  the 

■oaper,  windows,  so  that  portions   of  them 

^ccmpied  spaces  where  there  had  before  been 

^o  aperture.     The  defendant,  who  occupied 

o  hcuse  separated  from  the  plaintiff's  by  a 

J^mmtage  belonging  to  the  plaintiffs  also  rebuilt 

^*Md  raised  his  premises  within  twenty  years 

^ffUr  ike  r^uildiftg  of  the  plaintiffs  house, 

esnd  thereby  obstructed  the  windows  in  the 

«l»JKr  $tory  of  the  plaintiffs  house,  as  well 

••  Ihte  in  the  lower  stories : — Held,  in  an 

•f'w*  against  the  defendant  for  this  obstruc- 

*jj^  that  the  defendant  was  justified  in  so 

^'^^^^ingthenew  lights j  and  that  the  plain- 

V  WiiW  not  complain  that  as  a  necessary 

^Jj^***^  ^«  privileged  windows  where 


Held,  also,  that  this  defence  was  well 
raised,  under  a  traverse  of  the  plaintiff's 
right  to  the  windows. 

Case,  by  reversioner,  for  darkening  and 
obstructing  windows.  The  declaration 
alleged  that  one  B.  Eddison  was  tenant  to 
the  plaintiff  of  a  dwelling  house,  and  that 
one  G.  Shelton  was  tenant  to  the  plaintiff 
of  a  warehouse,  &c.,  in  both  of  which 
respective  premises  there  were  certain 
windows  through  which  the  light  and  air 
of  right  ought  to  have  entered,  and  that 
the  defendant  raised,  rebuilt  and  added 
to  a  certain  messuage  of  the  defendant's 
near  to  the  premises  occupied  by  the 
plaintiff's  tenants,  and  thereby  darkened 
and  obstructed  the  windows  of  the  last- 
mentioned  premises,  and  injured  the  plain- 
tiff's reversionary  estate  therein. 

Pleas — First,  not  guilty ;  ^nd  secondly, 
a  denial  of  the  right  to  the  light  and  air 
through  the  windows  mentioned  in  the 
declaration,  upon  both  of  which  pleas  issue 
was  joined. 

The  cause  came  on  for  trial,  at  the  Not- 
tingham Spring  Assizes,  1851,  before 
Coleridge,  J.,  when  a  verdict  was  given  for 
the  plaintiff,  subject  to  the  following 

CASE. 

The  premises  in  the  occupation  of  the 
plaintiff's  tenants  mentioned  in  the  decla- 
ration adjoin  to  each  other,  and  the  win- 
dows in  question  open  into  a  court  or  pas- 
sage leading  out  of  the  high  pavement  in 
the  town  and  county  of  Nottingham.  The 
defendant  was  the  owner  of  premises  very 
near  and  in  parts  adjoining  the  plaintiff's 
premises,  and  situate  on  the  opposite  side 
of  the  said  court  or  passage  (1).  The  de- 
fendant rebuilt,  enlarged  and  raised  his 
premises  shortly  before  the  action  was 
brought,  and  thereby  darkened  and  ob- 
structed the  windows  on  the  ground  floor, 
first  floor  and  second  floor  of  the  premises 
in  the  occupation  of  the  plaintiff's  tenants ; 
and  the  only  question  in  dispute  is,  as  to 
the  right  to  the  windows  in  question.  The 
premises  in  occupation  of  the  plaintiff's 
tenants  had  been  rebuilt  about  eighteen  or 
nineteen  years  before   the  rebuilding  of 

(1)  It  was  agreed  bj  the  counsel  upon  the  argu- 
ment that  this  court  or  passage  was  in  the  exclu- 
sive occupation  and  the  property  of  the  plaintiff. 


290 


COURT  OF  aUEEN'S  BENCH ; 


[Nbw 


the  defendant's  premises,  and  none  of  the 
identical  windows  in  respect  of  which  the 
action  was  brought  had  existed  for  twenty 
years  before  the  obstruction  complained 
of.  In  the  premises  which  previously 
occupied  the  site  of  the  plaintiif's  present 
premises  there  were  windows  on  the 
ground  floor,  first  floor  and  second  floor, 
which  had  existed  for  a  period  consider- 
ably exceeding  twenty  years,  but  in  re- 
building the  plaintiff's  premises  some  of 
the  windows  were  enlarged  and  the  situa- 
tions of  others  were  changed,  and  none  of 
the  present  windows  were  in  all  respects 
identical  in  point  of  size  and  situation 
with  any  one  of  the  previously  existing 
old  windows.  The  defendant  contended 
that  by  these  alterations  the  ancient 
rights  had  been  lost,  and  that  no  new 
rights  had  been  acquired  in  conse- 
quence of  the  period  of  enjoyment  of  the 
present  windows  falling  short  of  twenty 
years,  and  that  therefore  he  was  entitled 
to  a  verdict  upon  the  second  plea  which 
denied  the  rights  alleged  in  the  declaration. 
And  this  is  tibe  point  for  the  consideration 
of  the  Court.  "S^en  the  premises  occupied 
by  B.  Eddison  were  rebuilt,  the  height  of 
the  rooms  of  all  the  floors  was  somewhat 
raised,  and  as  a  consequence  of  this  altera- 
tion the  windows  in  all  the  floors  were  also 
made  somewhat  higher  than  they  were  in 
the  old  premises,  and  other  changes  were 
made  as  in  the  case  particularly  mentioned. 

[The  case  then  referred  to  a  plan  of  the 
plaintiff'*s  premises,  shewing  the  position 
of  the  windows  in  question,  and  described 
the  nature  of  the  alteration  which  had  been 
made  in  each  of  them.  The  substance  of 
this  part  of  the  case  was,  that  some  of  the 
new  windows  occupied  spaces  in  which 
there  had  been  before  no  aperture,  and 
others  were  partially  coincident  with  an- 
cient windows,  but  were  in  most  instances 
about  a  foot  higher  than  those  which  pre- 
viously occupied  the  same  place.] 

The  rebuilding  of  the  plaintiff's  pre- 
mises was  completed  in  or  about  the  month 
of  October  1831,  and  the  several  lights 
had  been  enjoyed  in  their  altered  state 
without  interruption  from  that  time  until 
about  the  months  of  August  and  Septem- 
ber 1850,  when  the  defendant's  obstruc- 
tion took  place.  The  question  for  the 
consideration  of  the  Court  is,  whether  the 


plaintiff  is  entitled  to  recover  daaui 
the  present  action  in  respect  of  the  ol 
tion  of  all  or  any,  and  which,  of  thi 
dows  in  question,  and  the  verdict  ii 
entered  accordingly.  The  Court  tc 
the  power  of  determining  any  qnest 
fact  arising  from  the  case. 

Hayes  {Macaulay  with  him)  fc 
plaintiff  (2). — It  is  not  intended  to 
that  the  plaintiff  has  any  right  in  i 
of  the  windows  which  occupy  places 
there  were  formerly  no  openings 
therefore  it  will  not  be  necessary  f 
defendant  to  rely  on  the  author 
Blanchardv.  Bridges  {Z).  The  only 
tion  is,  whether  the  alteration  and 
tion  of  the  other  windows  destroi 
plaintiff's  right  to  the  easement  altO( 
Now  an  alteration  in  the  mode  of  t 
joyment  of  an  easement,  which  impo 
greater  burden  on  the  servient  teiK 
has  not  the  effect  of  destroying  the 
to  the  easement — LuttreVs  case  (4] 
therefore,  in  a  claim  to  light  whe 
old  aperture  still  remains,  as  in  thii 
although  altered  and  enlarged,  the 
and  privilege  exist  as  before.  The  c 
of  Wilmot,  C.J.  in  D(mgal  v.  WiUtm 
an  authority  for  this,  and  to  the  sanu 
is  the  case  of  Cotterell  v.  Griffiths  (6 
the  principle  contended  for  by  the 
dant  be  correct,  then  an  alteration 
extent  of  an  inch  merely  might  ha 
effect  of  destroying  altogether  the 
to  the  enjoyment  of  light.  Suppo 
house  to  be  burnt  or  pulled  down, 
owner  had  not  any  accurate  plan  to 
him  in  the  rebuilding,  and  he  m 
slight  deviation  in  the  size  of  the  win 
it  might  be  said  that  he  would  tl 
forfeit  his  right  to  any  light  at  all. 
there  is  not  a  single  substantial  alte 
in  any  of  these  windows.  Martin  y. 
(7)  and  Chandler  v.  Thompson  (i 
authorities  to  shew  that  the  usurpat 
additional  enjoyment  does  not  afe 

(2)  Jan.  27,  before  Lord  Campbell,  C.l^ 
SOD,  J.  and  Wightman,  J.  Colendge^  J,  bea 
only  of  the  argument 

(3)  4  Ad.  &  £.  176;  s.c  5  Law  J.  Rep 
K.B.  78. 

(4)  4  Rep.  86,  a. 

(5)  2  Wms.  Saund.  175. 

(6)  4  Esp.  69. 

(7)  1  Camp.  820. 

(8)  3  Ibid.  80. 
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previously  establialied  right.  The  case  of 
GarriU  ▼.  Sharp  (9)  is  peculiar  in  its  cir* 
camstances,  and  can  hardly  be  treated  as 
a  decision  on  this  point.  He  referred  also 
to  Thomas  Y.  Thomas {\0). 

MeUor  {Humfrey  with  him),  contra. — 
Privacy  is  as  much  recognized  by  the  law 
as  other  easements,  and  it  is  most  im- 
portant to  the  enjoyment  of  privacy 
whether  a  window  is  a  foot  higher  or  lower. 
[^LoRD  Campbell,  C.J. — But  the  plain- 
tiff only  claims  the  privilege  in  respect  of 
the  old  aperture.] 

The  servient  owner  cannot  obstruct  the 
new  space  without  at  the  same  time  block- 
^^  up  a  part  at  least  of  the  old  window, 
and  the  dominant  owner  must  take  the 
^^^'iiaequence  of  that  which  has  been  caused 
Dy  his  own  act.  There  is  a  much  larger 
*^ount  of  inconvenience  to  the  servient 
^f^ement,  but  for  the  purpose  of  this  qq^s- 
^on  it  is  enough  that  a  difference  exists. 

[Lord  Campbell,  C.J. — Then  an  inch 
'nerely  would  have  the  same  effect  as  an 
ell?]^ 

^Hie  difference  might  be  so  small  that 

^*^   law  would  not  regard  it,  and  it  was 

^^  this  ground,  perhaps,  that  Chandler  v. 

^^onipfofi    was    decided.      A   distinction 

^^t  exist    where  an  excess  is   clearly 

f^^blished.     In  Oale  on  Easements,  373, 

^   ia  said  that  the  right  to  make  altera- 

^^^«  in  the  mode  of  enjoyment  "is  in  all 

^^^es   subject   to  the  condition   that   no 

?*^^tional  restriction  or  burden  be  thereby 

^^^posed  on  the  servient  heritage,"  and  that 

^^liere  the  original  and  excessive  uses 

?^^   so  blended  together  that  it  would  be 

^^'^possible   or  even  difficult  to  separate 

?^«in,  and  to  impede  the  one  without  $iffect- 

**^  the  enjoyment  of  the  other,  the  right 

^^  enjoy  the  easement  at  all  appears  to  be 

^^^^^  80  long  as  the  dominant  tenement 

^^eiaains  in  its  altered  form."     This  seems 

^^  lie  supported  by  authority  and  founded 

^5:^   Tenon — Martin  v.  Qdble  and  Cotterell 

'^^  Oriffiths,     The  principle  referred  to  in 

^AgHnrs  ease  rests    upon    an    authority 

peculiar  in  its  circumstances.     The  obser- 

wations  at  the  end  of  the  judgment  in 

Ganitt  v.  SJuirp  are  rather  an  authority 

■g»Bi»t  the  continuance  of  the  right.    This 

(10)  2  Cr.  M.  &  R.  34;  s.  c.  4  Law  J.  Rep. 
^■*)  tick.  179. 


was  not  intended  to  be,  and  is  not,  the 
same  enjoyment  of  the  light  as  the  plaintiff 
had  before  the  alteration,  and  a  right  to 
light  may  be  lost  by  a  discontinuance 
of  the  enjoyment — Moore  v.  Rawson  (11). 
The  judgment  in  Blanchard  v.  Bridges  is 
clear  and  decisive,  and  the  reasoning 
applies  strongly  to  this  point,  although 
the  facts  are  different.  In  Thomas  v. 
Thomas f  the  remarks  of  Alderson,  B.  are 
evidently  founded  on  Chandler  v,  Thomp^ 
son.  Moreover  in  that  case  there  was  a 
possibility  of  separating  the  excess  of  the 
eaves-droppings  from  the  original  right, 
whereas  in  the  present  case  the  excess 
could  not  be  obstructed  without  trespass- 
ing on  the  plaintiff's  property  or  blocking 
up  also  the  part  of  the  window  which  is 
old.  In  this  respect  a  right  to  light  differs 
materially  from  a  right  of  way  or  a  water- 
course ;  in  those  cases,  if  there  is  any  excess 
of  user,  it  may  either  be  obstructed,  if  that 
can  be  done  without  affecting  the  old  right, 
or  an  action  may  be  brought ;  but  if  a 
window  is  enlarged,  and  the  servient  owner 
cannot  obstruct  the  new  part  alone,  he  has 
no  course  except  that  of  obstructing  the 
old  also.  He  cannot  bring  an  action  for 
the  opening  of  the  window,  and  unless  he 
does  some  positive  act  of  obstruction,  he 
will  suffer  a  right  to  be  acquired  against 
him.  The  doctrine  of  confusion  of  goods 
a^  it  exists  in  our  law,  is  analogous  to  this 
inseparable  addition  to  a  right.  If  goods 
of  two  persons  be  wilfully  so  intermixed 
that  they  cannot  be  distinguished,  the 
whole  property  belongs  to  him  whose 
dominion  is  invaded — 2  Black.  Com.  405, 
Warde  v.  Eyre  (12),  Lupion  v.  WhUe  (13), 
Perkins'  Profitable  Book,  sec.  671,  Bruer- 
ion's  case  {14) f  and  Talbot's  case  {15), 

Hayes,  in  reply. — No  authority  is  to  be 
found  for  the  proposition  that  by  the  en- 
largement of  an  ancient  right  the  right 
itself  is  gone.  However,  what  the  plaintiff 
here  claims  is  only  the  right  to  the  windows 
as  they  originally  existed. 

[Lord  Campbell,  C.J. — How  do  you 
support  the  allegation  that  the  defendant 
unlawfully  raised  the  wall  ?] 

(11)  3B.  &C.  332;  s.  cSLawJ.Rep.  K.B.32. 

(12)  2  Bulst  323. 

(13)  15Ve8.439. 

(14)  6  Rep.  1. 

(15)  8  Ibid.  104,6. 
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The  sole  issue  arises  on  the  traverse  of 
the  right  to  the  windows  as  alleged.  If 
the  plaintiff  is  entitled  to  that  right,  he 
must  succeed  independently  of  the  amount 
of  ohstruction.  The  argument  of  the 
defendant  is  that  the  obstruction  has  been 
committed  in  fact,  but  is  excused  by  reason 
of  the  plaintiff's  act.  Such  a  defence 
should  be  raised  by  a  special  plea  admit- 
ting the  ancient  right  and  justifying  by 
reason  of  the  excess. 

[WioHTMAN,  J. — ^Would  not  that  have 
amounted  to  saying  that  the  ancient  right 
was  lost  by  reason  of  the  enlargement  ?  J 

It  would  have  admitted  the  right  alleged 
by  the  plaintiff,  which  is  to  the  light  and 
air  through  the  windows ;  and  if  it  was  im- 
possible to  obstruct  the  new  opening  with- 
out also  obstructing  the  old  space,  it  would 
allege  that  by  way  of  justification.  It 
cannot  be  said  that  in  all  cases  where  a 
window  is  enlarged  there  is  an  impossi- 
bility of  obstructing  the  enlargement  only. 

[Lord  Campbell,  C.J. — The  rule  may 
be  that  you  may  do  as  much  as  is  necessary 
to  obstruct  Uie  encroachment,  but  no 
more.] 

If  so,  it  would  be  matter  of  excuse ;  but 
no  such  plea  being  found  in  the  books  is  a 
very  strong  argument  against  such  a  mode 
of  obstruction  as  that  contended  for  by  the 
defendant. 

[Coleridge,  J. — The  plaintiff  was  guilty 
of  a  wrongful  act  in  the  first  instance.] 

He  had  a  right  to  do  the  act,  as  it  was 
on  his  own  land;  and  although  the  en- 
croachment may  not  be  valid  against  the 
defendant,  the  original  right  still  remains 
good  as  against  him — Hall  v.  Swift  (16). 
Cur.  adv.  vuU. 

Judgment  was  now  delivered  by — 

Lord  Campbell,  C.J.  —  We  are  of 
opinion  that  this  action  is  not  maintain- 
able. But  we  do  not  proceed  upon  the 
ground  that  the  plaintiff,  by  the  alteration 
in  his  windows,  had  entirely  lost  the  right 
which  he  had  before  enjoyed,  of  having 
light  and  air  through  such  portions  of  the 
present  windows  as  formed  portions  of  the 
ancient  windows  before  the  alteration ;  and 
we  must  be  understood  as  not  meaning  to 


(16)  4Bing.N.C.381;  s.  c.  7  Liw  J.Rep.(N.8.) 
Ck  209. 


overturn  any  of  the  cases  on  whk 
plaintiff's  counsel  have  relied.  Bi 
plaintiff  has  acquired  nothing  mc 
addition  to  that  former  right ;  and  if  1 
alterations  which  he  has  made  fa 
exceeded  the  limits  of  that  right,  ai 
put  himself  into  such  a  position  th 
excess  cannot  be  obstructed  by  the  i 
dant  in  the  exercise  of  his  law^l  rig 
his  own  land,  without  at  the  sauM 
obstructing  the  former  right  of  the  pit 
he  has  only  himself  to  blame  for  the 
ence  of  such  a  state  of  things,  and  m 
considered  to  lose  the  former  right 
he  had,  at  all  events  until  he  sha 
himself  doing  away  with  the  excei 
restoring  his  windows  to  their  former 
throw  upon  the  defendant  the  neeeai 
so  arranging  his  buildings  as  not  to 
fere  with  the  admitted  right.  The  m 
facts  proved  appear  to  be  that  the  |d 
and  defendant  have  houses  on  op 
sides  of  the  same  court,  whfch  is  the  ] 
property  and  in  the  exclusive  occu 
of  the  plaintiff;  that  the  plaintifl^ 
eighteen  or  nineteen  years  ago,  rebv 
house,  the  outward  wall  being  on  tl 
foundation  ;  that  he  raised  it  a  story  1 
putting  windows  into  the  new  stor 
altering  the  dimensions  of  all  the  wi 
in  the  lower  stories,  although  the 
embraced  portions  of  the  space  o& 
by  the  old  windows;  that  the  defi 
in  the  year  1850  rebuilt  his  hous 
raised  it  a  story,  to  about  the  same 
tion  as  the  plaintiff's;  that  there! 
obstructed  the  new  windows  in  the 
story  of  the  plaintiff's  house;  thatvi 
building  a  wall  similar  to  that  of  th 
of  the  defendant's  new  house,  the  def< 
could  not  have  prevented  the  plainti 
enjoying  the  free  use  of  the  new  wi 
in  the  upper  story  of  the  plaintiff 
house,  and  that  this  wall  so  raised 
present  height  darkened  and  obstruc 
the  windows  in  the  lower  stories 
plaintiff's  house.  The  defendant! 
had  the  same  right  to  raise  his  ho 
1850  as  he  would  have  had  immei 
after  the  plaintiff's  house  was 
although  he  would  have  had  no  sucl 
after  the  plaintiff's  new  windows 
new  story  had  enjoyed  the  free  ac< 
light  and  air  for  twenty  years.  '' 
not  the  defendant  have  been  justified^ 
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the  rusing  of  the  plaintiff's    house,   in 
TBWng  a  wall  <m  his  own  foundations,  to 
ohstruct  these  new  windows  ?  Confessedly 
tbe  defendant  could  not  have  maintained 
anj  action  for  placing  the  windows  there, 
wherehy  his  house  was  overlooked  and  his 
privacy  was  encroached  upon ;  and  after 
an   uiiintermpted   enjoyment    of   twenty 
years,  the  plaintiff  would  have  had  the 
aaaie  easement  for  these  new  windows  as 
be  luid  for  the  old,  upon  the  supposition 
(it  is  said)  that  after  such  an  enjoyment, 
the  law  would  presume  a  grant  from  the 
defendant.      But  there  seems  to  he  no 
doubt  that  the  defendant,  if  he  did  not 
oonnnit  any  trespass,  was  at  liberty  so  to 
mternipt  the  enjoyment  as  to  rebut  such  a 
Resumption.     This  appears  to  have  been 
^  that  the  defendant  did  in  the  year  1850, 
*»d  this  is  the  alleged  grievance  for  which 
^  present  action  is  brought.      Conse- 
quently the  windows  in  the  lower  stories 
^f  the  plaintiff's  house  are  darkened,  but 
^primary  cause  of  this  misfortune  is  the 
plaintiff's  own  act  in  raising  his  house  and 
^^ning  new  windows  in  it,  which  had 
•Quired  no  privilege.     Can  he  thus  com- 
plain  of  the  natural  consequences  of  his 
'^^H  act  ?  We  by  no  means  say  that  where 
^*  owner  of  a  house  alters  the  dimensions 
^^  an  ancient  window  in  it,  he  may  in  no 
^'^•e  maintain  an  action  for  that  which  is  an 
Obstruction  to  the  window  in  its  new  state, 
?^^  would  have  been  an  obstruction  to  it 
^■^  its  former  state.  This  would  be  contrary 
*o^  a  long  series  of  decisions,  beginning 
^^th  LnUrePs    ease   reported    by    Lord 
?^^oke.     If  the  wall  in  which  the  window 
^  l»eon  the  extremity  of  the  owner's  land, 
^*»d  the  window  is  enlarged  at  the  lower 
P*«t  of  it,  the  owner  of  the  adjoining  land 
^'^nld  easily  obstruct  the  unprivileged  part 
?^  the  window,  and  would  not  be  justified 
^"^    building  a  wall  which  would  obstruct 
*^  whole.     But  there  was  no  mode  of 
'^^^wly  obstructing  the   new  and  unpri- 
^^«g«i  windows  and  the  unprivileged  por- 
^^i»s  of  the  windows  in  the  lower  stories 
^    tins  case,  and  the  obstruction  of  the 
P'^Tfleged  portions  of  these  windows  is  a 
^^^^ewary  consequence  of  the  obstruction 
^**   ^  unprivileged  portions  of  them  and 
,^  Hie  new  windows  in  the  additional  story. 
•  ^  It  has  been  suggested  that  this  defence 
^  Aot  <qpen  to  the  defendant,  either  under 


the  plea  of  not  guilty  or  on  the  plea 
traversing  the  alleged  right,  and  that,  sup- 
posing it  to  be  a  good  defence,  the  defen- 
dant ought  to  have  confessed  and  avoided, 
admitting  the  obstruction  and  excusing  or 
justifying  it  by  reason  of  the  new  windows 
opened  by  the  plaintiff.  The  case  of 
Frankum  v.  Lord  Falmouth  (17)  established 
this,  that  the  plea  of  not  guilty  under  the 
New  Rules  put  in  issue  only  the  fact  alleged 
to  have  been  wrongfully  done,  and  not  the 
wrongfulness  of  that  fact ;  and  though  the 
contention  there  was  that  the  plea  did  deny 
the  wrongfulness  of  the  fact  complained  of, 
and  so  incidentally  denied  the  right  asserted 
by  the  plaintiff,  which  is  not  the  precise 
contention  made  in  the  present  case,  yet 
we  are  of  opinion  that  the  New  Rules  and 
that  case,  in  effect,  shew  that  the  plea  of 
not  guilty  denies  only  the  fact  complained 
of  and  not  its  nature ;  and  as  in  this  case 
the  obstruction  was  clearly  proved  to  the 
existing  windows,  the  issue  of  not  guilty 
must  be  found  for  the  plaintiff.  As  to  the 
plea  traversing  the  plaintiff's  alleged  right, 
we  have  considered  much  whether  the  de- 
fendant ought  not  to  have  pleaded  specially, 
that  though  some  right  did  exist,  yet  that  the 
plaintiff  had  committed  a  great  excess  in 
the  exercise  of  that  right,  and  that  it  was  im- 
possible to  obstruct  the  excess  without  at 
the  same  time  obstructing  the  admitted  right. 
But  we  are  of  opinion  that  such  plea  would, 
after  all,  be  no  more  than  an  argumentative 
denial  of  the  alleged  right,  for  as  we  have 
already  observed  in  the  outset,  the  plain- 
tiff has  by  his  own  acts  of  excess  at  all 
events  suspended  and  lost  for  the  time  his 
former  right,  if  he  has  not  actually  and 
wholly  destroyed  it.  In  holding  that  the 
action  is  not  maintainable,  we  are  glad  to 
think  that  the  decision  is  not  likely  to  lead 
to  any  practical  injustice  or  hardship,  as  it 
only  gives  the  means  of  preventing  a  usur- 
pation ripening  into  a  right ;  and,  when  one 
of  two  neighbours,  occupying  houses  near 
each  other,  raises  his  house  a  story,  he 
empowers  the  other  to  do  the  same  at  any 
time  within  twenty  years.  We  direct  the 
verdict  to  stand  for  the  plaintiff  on  the 
plea  of  not  guilty,  and  to  be  entered  for  the 
defendant  on  the  plea  denying  the  right. 
Judgment  accordingly, 

(17)  2  Ad.  &  E.  452 ;  s.  c.  4  Law  J.  Rep.  (n.s.) 
K3.  90. 


COURT  OF  QUEEN'S  BENCH: 


9.  S 


HAIX  V.  DT80N. 


M4 

1852 
Jan.  19 

Insolveni — OppotUhn  of  Crediiar  — 
Agreement  to  Withdraw — lUegaUiy. 

AUhaugh  there  is  no  legal  obligaHim  ^ipom 
a  creditor  of  an  huokeni  to  oppose  his  dis* 
charge^  yet  where  he  has  given  natiee  qfan 
opposition  mid  led  other  eredUors  to  heUete 
that  he  wiU  go  o%  and  that  the  ease  wtil  he 
fMToperly  adjudicated  ont  the  subsequent  with- 
drawing  of  his  opposition  is  not  a  paUd  con- 
sideration to  eupport  on  agreommU  to  pay 
money  to  him^  and  such  an  agreement  is 
illegal  and  against  the  policy  qfthe  Ipsdvent 
Act. 

Astumpsit.  The  declaration  stated  that 
before  and  at  the  time,  &c.  one  D.  Bryan 
was  indebted  to  the  plaintiff  in  a  large  sum 
of  money  exceeding  60/.,  to  wit,  &c.,  and 
was  a  prisoner  for  debt  in  actual  custody, 
and  had  petitioned  the  Court  for  Relief  of 
Insolvent  Debtors  for  his  dischaige  from 
custody,  according  to  the  proYisions  of  the 
statutes  then  in  force  for  the  relief  of  insol- 
vent debtors  in  England,  whereupon  such 
proceedings  had  bean  duly  had  in  the  said 
court,  in  the  matter  of  &e  said  petition, 
that  the  said  petition  was  duly  referred  and 
transmitted  to  the  County  Court  of  York- 
shire for  the  hearing  thereof;  imd  the  said 
application  of  the  said  D.  Bryan  for  his 
discharge  from  custody  as  aforesaid  was 
pending  as  aforesaid,  ^and  undetermined 
before  and  at  the  time  of  the  making 
of  the  undertaking  and  promise  of  the 
defendant  thereinafter  mentioned.  That 
the  plaintiff  had  before  then  threatened 
to  oppose,  and  was  then  about  to  oppose, 
the  discharge  of  the  said  D.  Bryan  upon 
such  application  as  aforesaid,  and  there- 
upon afterwards,  to  wit,  &c.  in  consideration 
that  the  plaintiff  would  withdraw  his  oppo- 
sition to  the  discharge  of  the  said  D.  Bryan 
upon  such  application  as  aforesaid,  the 
defendant  undertook  and  then  promised 
the  plaintiff  that  he,  the  defendant,  would 
pay  the  sum  of  502.  to  the  plaintiff  through 
his  agent  A.  W.  on  the  Slst  of  May  1851. 
That  after  the  making  of  the  said  under- 
taking and  promise  of  tlic  defendant,  to 
wit,  on  &c.,  die  said  application  of  the  said 
D.  Bryan  for  his  discharge  from  custody  as 
aforesaid  was  duly  heard  and  determined 


by  the  Judge  of  the  afineMid  < 
That  the  plaintiff;  confiding 
undertaking  and  promise  of  tl 
did,  from  auod  after  the  time  ol 
of  ^e  said  undertaking  and  proi 
altogether  cease  and  withdraw 
tion  to  the  discharge  of  the  as 
upon  such  application  as  afoa 
that  he,  the  plaintiff,  did  not 
ner  at  any  time  after  the  mi 
said  undertaking  and  promise 
dant  oppose,  or  attempt  to  op; 
application  for  such  discharge 
And  that  the  time  for  oppos 
discharge  elapsed  long  heiot 
mencement  of  this  suit,  to  wi 
said  application  was  heard  anc 
as  aforesaid,  of  all  which  i 
defendant  afterwards,  to  wit, 
notice  and  well  knew.  Breac 
ment  by  the  defendant  of  the 
50/. 

The  defendant  pleaded,  lb 
before  and  at  the  time  of 
of  the  said  undertaking  and 
in    the    declaration    mention 
on  &c.,  the  said  D.  Bryan  n 
to    the    plaintiff   as    in   the 
mentioned,  and  also  to  divei 
sons,  to  wit,  &c.,  in  diven 
of  money,  amounting   in  t 
a  large  sum  of  money,  to  w 
1,000/.  And  that  the  said  ur 
promise  in  the  declaration  t 
his,  the  plaintiff's,  opposif 
drawn  as  in  the  dedarati 
without  the  leave  and  lice 
consent,  and  in  fraud  of  tt 
of  the  said  D.  Bryan,   a 
privity  or  consent  of  the  s 
said  county  court.     The 
versed  the    plea,   and   i 
thereon. 

At  the  trial,  before  Maul 
ampton  Summer  Assizes,  1 
that  Bryan,  being  a  prisoi 
Castle,  in  the  Spring  c 
tioned  for  his   dischar]^ 
solvent  Debtors  Act. 
appointed  for  hearing  I 
on  the   26th  of  May, 
who   was  a  creditor,  I 
his   intention   to   oppi 
discharge,  and  attend 
on   the   day  fixed  fo 
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^^^tiadon  then  took  place  with  respect  to 
^^  withdrawal  of  the  plaintiff's  opposition, 
wMcb  ended  in  the  defendant,  who  was  the 
•^torney  for  Bryan,  giving  to  the  plaintiff  the 
undertaking  mentioned  in  the  declaration, 
whicli  was  as  follows : — **  In  consideration 
of  liCr.  M.  Hall  withdrawing  his  opposition 
w  ^hc  case  of  D.  Bryan,  now  a  prisoner  in 
Yoi^  Castle,  I,  H.  W.  Dyson  herehy  under- 
take to  pay  the  sum  of  50/.  to  the  said  M. 
Hall,  through  his  agent  A.  W,  to  he  paid 
on   Saturday  next.  May  25,  1851.    H.  W. 
l^scn."     The  opposition  of  the  plaintiff 
^'^^    accordingly   formally    withdrawn  in 
open    court.     No    other    notice    of   op- 
position was  given,  hut,  according  to  the 
practice  of  the  courts  any  creditor  may 
^^a.i]  himself  of  a  notice  given  hy  another, 
^pon  this  evidence  the  jury  returned  a 
verdict  for  the  plaintiff,   leave  heing  re- 
•^*^ed    to    the    defendant    to    move    to 
^nter  a  nonsuit  if  the  Court  should  he  of 
^Piuion   that  the  verdict  ought  to  have 
^^«n  entered  for  the  defendant  upon  the 
'^urth  plea. 

^A  rule  nisi  having  heen  accordingly  oh- 
^iiied,  and  also  to  arrest  the  judgment, 

fiumfrty  and  Sir  E,  WHmot  now  shewed 
^^<i«e. — The  plaintiff  was   not  hound  to 
Appose  the  insolvent's  discharge,  and  there- 
JJcjre  there  is  no  illegality  in  his  withdrawing 
Hia    opposition,  even  though  without  the 
Consent  of  his  other  creditors.     Murray  v. 
^^eref(l)  is  distinguishahle.     There  the 
**^oney  was  to  be  paid  hy  the  insolvent 
"imielf  out  of  the  estate,  and  therefore 
^be  rest  of  the   creditors  were   necessa- 
rily injured  by  the  agreement.     WTiat  is 
^ere  said  about  other  creditors  being  thus 
^^prived  of  the  power  of  opposing  is  here 
^'^•wered  by  the  fact,  that,  according  to  the 
l^ll^^tice  of  the  Court,  they  may  still  avail 
^•^^nwelves  of  the  notice  given  by  the  plain- 
T.*ff-  There  is,  therefore,  no  evidence  of  any 
*«^a«id  upon  them. 

CLoao  Campbell,  C.J. — A  creditor  is 
?^t  bound  to  oppose  the  granting  of  a 
^^krnpt's  certificate,  but  it  is  illegal  to 
^ke  money  not  to  oppose  it.] 
^  That  turns  on  the  express  words  of  the 
^"^krupt  Act»  and  does  not  depend  on  the 

<1)  8  B.  ft  C.  421 ;  •.c6  Uw  J.  Rep.  K.B.  348. 
9nr8niM^XXI.-Q.B. 


general  policy  of  the  law —  Taylor  v.  Wilson 
(2). 

[Patteson,  J. — That  was  an  action  by 
an  innocent  indorsee.] 

That  would  be  immaterial  if  the  secuijty 
were  void. 

[Lord  Campbell,  C.J. — Still  it  may  be 
a  reason  why  the  general  objection  at  com- 
mon law  was  not  raised  there.] 

[CoLBRiDOE,  J. — Is  there  not  a  duty  of 
imperfect  obligation  on  a  creditor  to  go  on 
and  oppose  ?] 

Section  72.  of  the  1  &  2  Vict.  c.  1 10.  gives 
creditors  the  privilege  of  opposing,  but  in 
no  way  obliges  them  to  do  so— Zorc?  How- 
den  V.  Simpson  (3)  shews  that  the  taking 
money  for  an  act  which  a  party  is  per- 
mitted to  do  will  not  vitiate  it  at  common 
law. 

[Patteson,  J. — Gould  v.  Williams  (4) 
is  against  your  position.] 

That  case  was  decided  upon  Murray  v. 
Reeves,  and  does  not  touch  the  present 
case.  The  observations  of  Alderson,  B.  in 
Jones  V.  Waite  (5)  bear  closely  upon  this 
point.  Then,  as  to  the  arrest  of  judgment, 
the  pleadings  raise  precisely  the  same 
question  as  arises  on  the  evidence. 

[Lord  Campbell,  C.J. — The  declaration 
alleges  that  the  plaintiff  was  about  to  op- 
pose, not  that  he  had  taken  any  step  to 
oppose,  or  that  the  other  creditors  had  any 
notice  of  his  intention.] 

MiUer,  Serj.y  in  support  of  the  rule.— » 
This  contract  cannot  be  enforced,  as  being 
against  the  policy  of  the  law.  The  agree- 
ment was  made  without  the  privity  of  the 
Judge  or  the  other  creditors,  who  were 
therefore  defrauded  by  it — Nerot  v.  Wallace 
(6)  and  Murray  v.  Reeves.  No  doubt  a 
covenant  to  pay  in  full  the  debts  of  a  bank- 
rupt, in  consideration  of  the  creditors  taking 
no  further  steps  under  the  commission  is 
valid — Kaye  v.  Bolton  (7),  but  there  the 
whole  object  of  the  inquiry  is  answered,  and 
no  damage  can  accrue  to  creditors. 

(2)  5  Exch.  Rep.  251 ;  8.C.  19  Law  J.  Rep.(N.8.) 
Exch.  241. 

(5)  10  Ad.  &  E.  793;  s.c.  8  Liw  J.  Rep.  (k.s.) 
Q.B.  169:  8  Law  J.  Rep.(N.s.)  Exch.  281. 

(4)  4DowLP.C.  91. 

(5)  6  Bing.  N.C.  355;  s.c.  8  Law  J.  Rep.  (n.8.) 
Exch.  305. 

(6)  3Tenn  Rep.  17. 

(7)  6  Ibid.  134. 
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[Lord  Campbell,  C.  J. — ^When  notice 
of  opposition  has  once  been  given  any  cre- 
ditor may  take  advantage  of  it.  How  does 
the  withdrawing  the  plaintiff's  opposition 
affect  the  rest  of  the  creditors  ?] 

The  result  of  this  contract  is  to  withdraw 
a  portion  of  the  estate  from  the  general 
body  of  creditors.  It  is  no  doubt  optional 
with  any  creditor  to  oppose,  and  possibly  a 
voluntary  withdrawal  by  hiifi  might  not  be 
illegal ;  but  a  withdrawal  in  consideration 
of  money  being  paid  to  him  is  illegal,  and 
a  fraud  upon  the  rest  of  the  creditors. 

Lord  Campbell,  C.J. — We  are  all  of 
opinion  that  this  rule  must  be  made  abso- 
lute. If  the  plaintiff  might  have  withdrawn 
his  opposition  when  he  entered  into  this 
agreement,  I  should  have  thought  the 
argument  on  his  behalf  good,  because 
wherever  a  man  may  do  an  act  without  a 
breach  of  any  legal  or  moral  obligation,  that 
act  may  be  a  valid  consideration  for  a  pro- 
mise to  pay  money  to  him.  Lord  Howden 
V.  Simpson  has  decided  that  this  is  so,  where 
there  is  no  reasonable  expectation  dis- 
appointed, and  no  prejudice  done  to  another. 
But  that  is  not  the  case  here.  One  of  the 
creditors  of  an  insolvent  takes  steps  for 
opposing  his  discharge  and  is  then  bought 
off.  He  agrees  on  receiving  money  to 
withdraw  his  opposition.  There  may  be 
no  legal  obligation  on  him  to  persevere  in 
his  opposition,  but  there  is  a  moral  obliga- 
tion, because  he  has  led  others  to  believe 
that  he  will  go  on,  and  that  the  case  will 
be  properly  adjudicated  upon  by  the  Court. 
If  he  withdraws,  the  rest  of  the  creditors 
are  injured  and  justice  is  defeated.  For 
this  reason  it  seems  to  me  that  the  consi- 
deration for  this  promise  was  illegal.  I 
quite  concur  with  the  authority  of  Gould  v. 
fVilliamSfyfhich  is  strongly  applicable  to  the 
present  case.  Looking  also  to  Murray  v. 
Reeves  there  was  no  illegality  except  so 
far  as  the  withdrawal  of  the  opposition  was 
itself  illegal ;  and  the  Court,  adopting  the 
same  reasoning  as  is  to  be  found  in  Gould 
V,  Williams^  held  that  the  contract  was 
against  the  policy  of  the  statute,  and  might 
operate  to  the  prejudice  of  other  creditors. 
Taylor  v.  Wilson  is  relied  upon,  but  that 
case  is  no  authority  upon  the  present, 
because  it  turned  merely  on  the  question 


whether  the  agreement  waa  within  the 
words  of  the  Bankrupt  Act,  and  the  point 
as  to  its  being  against  the  common  law  was 
not  nor  could  have  been  Taiaed*.  Theie- 
fore  I  entirely  approve  of  the  principle  of 
the  other  cases. 

Patteson,  J.— This  is  an  action  between 
the  immediate  parties  to  the  agreement,  and 
therefore  not  like  Taylor  v.  fVilmm^  which 
was  an  action  by  an  innocent  indorsee.    If 
there  is  any  illegality  in  this  agreement, 
the  plaintiff,  who  was  a  party  to  it,  cannot 
sue  upon  it.     Now,  it  is  clear  that  this  is 
an  illegal  agreement.     I  quite  agree  with 
the  doctrine  laid  down  in  Gould  v.  WUUams 
that  this  is,  in  truth,  a  fraud  on  the  rest  of 
the  creditors.   The  point  reserved  for  us  is, 
whether  the  fourth  plea  is  proved,  and  the 
motion   is   also  made  in  arrest  of  judg- 
ment, on  the  same  point.     I  should  say 
not  only  is  there  illegality  shewn  on  the 
face  of  the  declaration,  but  a  fraud  on  the 
rest  of  the  creditors ;  because  the  plaintiff 
not  only  receives  money  for  withdrawing 
his  opposition,  but  thereby  prevents  a  full 
disclosure  being  made  on  the  examina- 
tion  of  the  insolvent.      The  declaration 
shews  that  the  agreement  was  entered  into 
on  the  withdrawing  of  the  opposition,  whicfar:]^. 
the  plaintiff  was  about  to  make.    But  I  d< 
not  confine  my  decision  to  the  fact  .of 
opposition  having  been  intended ;  if  the 
tract  had  been  not  to  oppose,  although  n 
opposition  had  been  intended  to  be  mad»^ 
I  think  the  agreement  would  have  ~ 
void.  No  doubt  a  creditor  is  not  compellal 
to  oppose  the  discharge  of  an  insolvent,  b 
if  he  agrees  to  take  money  not  to  do 
that  agreement  is  illegal.     Therefore 
rule  should  be  made  absolute. 

Coleridge,  J. — This  case  is,  in  tni_    "^tb, 
decided  by  the  reasoning  and  'principl^^s^       of 
Murray  v.  Reeves^  which  has  been  attemp-    "^t=.ed 
to  be  distinguished  on  the  fisu^ts.     Bc^ib.  ^Wkl 
think  my  Brother  Miller's  view  has  n^  ^cxt 
in  it  than  at  first  appeared.     It  is  q  ^    ■  ite 
clear,  looking  to  the  argument  and  rea^  ^ciso- 
ing  of  the  Court  there,  that  the  facts  i^*^  ^w 
assumed  to  be  such  as  to  bring  that  «::^  ^^^ 
directly  in  point  with  the  present.  I  tl'^:*-  ^ 
the  rule  of  law  there  laid  down  is  a  so*^^^*' 
one,  and   that   case  was  rightly  deci*^^* 
There,  as  here,  the  act  was  wrongful  5    '^ 
was  contrary  to  the  policy  of  the  Insol  ^'^  ^^''^ 
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-^^^t,   aod  against  the  interest  of  all  the 
®^«  creditors,  and  would  probahly  lead  to 
^ir  not  having  all  the  benefit  which  they 
^^'^ht  to  have.     It  may  be  true  that  in  all 
^**^^«  cases  there  is  only  a  duty  of  imperfect 
obiig^^JQn  imposed  on  the  creditor,  the  per- 
fornnance  of  which  he  may  omit  without 
'^g  guilty  of  any  wrong.     But  here  he 
*^fcs  to  make   his    breach   of  duty  the 
^"J^iind  of  a  contract,  and  to  have  the  pro- 
mise to  pay  this  money  enforced  by  law. 
pl^^ily  a  court  of  law  would  never  lend 
*^*«lf  to  enforce  performance  of  such  a  con- 

Rule  absolute. 


riN  THE  EXCHEQUER  CHAMBER.] 
1S52.  \ 
^«1>.  2./ 


CHALLI8  V,  DOB  d.  EVERS.* 


f¥iU — Limitation  over,  Construction  of — 
^^>9mUngent  Remainder — Executory  Devise 
■■"^  Remoteness. 

X)evise  to  E.  for  life,  contingent  remainder 

^   ^er  unborn  children,  as  tenants  in  common 

*^    Jee ;    devise   over   to  her   brother  and 

^*^t^rs  for  life,  in  equal  shares,  with  con^ 

^^^i^ent  remainders  in  fee  to  their  respective 

^^iidren  as  to  such  shares.     Then  followed 

^  limitation,  "  and  further,  in  case  of  the 

^i^€Mth  of  my  said  son  or  of  either  of  my  said 

<tcro  daughters  without  leaving  a  child,  if  a 

••om  that  shall  live  to  attain  the  age  of  twenty- 

^^^rtt  years,  or  if  a  daughter  who  shall  live 

*o    attain  the  age  of  twenty ^one  years,''  gift 

«>»er  tfi  favour  of  the  children  of  the  sur- 

^i^ng  brother  and  sisters,     E.  died  without 

children.    Afterwards  A,  one  of  her  sisters, 

^*^i  without  having  had  issue ;  and  on  the 

^^^h  of  the  latter,  the  lessor  of  the  plaintiff, 

«  ekitd  of  the  brother  of  E,  claimed  a  share 

^X  the  property  of  E,  which  had  come  to  A, 

**^  the  limitation  over. 

^eld,  that  the  lessor  of  the  plaintiff  was 
^  Entitled  to  recover,  as  the  event  on  which 
^  lintitation  over  was  to  depend  was  too 
r**'o<« ;  that,  although  the  event  of  A.'s  not 
*^^tfiy  a  child  who  should  live  to  attain 
jT^^^^y'three  included  in  it  the  event  which 
^^  happened,  of  A's  not  having  any  child 

>fc^_  Owmh  Alderton,  B.,  Maule,  J.,  Cresswell,  J., 
«^^  B^  WtUium,  J.,  TftUburd,  J.  and  Martin,  B. 


at  all,  the  Court  could  not  separate  the  com- 
pound event  into  two,  and  hold  the  limitation 
good  as  a  limitation  over  in  case  of  A,*s  not 
having  any  children. 

This  was  a  writ  of  error,  from  the  judg- 
ment of  the  Court  of  Queen's  Bench, 
given  in  favour  of  the  lessor  of  the  plaintift' 
in  this  action  of  ejectment  on  a  special 
verdict  The  will  on  the  construction  of 
which  the  question  turns  is  fully  set  out, 
in  all  material  points,  in  the  report  of  the 
case  in  the  Court  below  (1)» 

Rolt,  for  the  plaintiff  in  error,  the  defen- 
dant below  (Nov.  27,  I851).--It  is  ad- 
mitted on  both  sides  that  the  limitation 
over,  on  which  the  question  arises,  is  sub- 
stantially the  same  with  regard  to  the 
property  devised  to  Anne  and  the  property 
devised  to  Elizabeth.  It  will  be  suffi- 
,  cient,  therefore,  to  confine  the  argument  to 
the  devise  to  Elizabeth.  The  question  is, 
whether  the  limitation  over,  which  depends 
upon  the  event  included  in  the  following 
words,  be  valid  in  law,  "  in  case  of  the 
death  of  my  said  son  or  of  either  of  my 
said  two  daughters  without  leaving  a 
child,  if  a  son  that  shall  live  to  attain 
the  age  of  twenty-three  years,  or  if  a 
daughter  who  shall  live  to  attain  the 
age  of  twenty-one  years,"  &c.  It  will 
be  contended,  on  the  other  side,  that  this 
limitation  over  is  a  contingent  remainder, 
and  that  contingent  remainders  do  not 
owe  obedience  to  the  rule  against  perpe- 
tuities. In  answer,  it  is  submitted  that 
the  limitation  is  not  a  contingent  remainder, 
but  an  executory  devise ;  and  further,  that 
even  if  it  is  a  contingent  remainder,  it  is 
subject  to  the  rule  against  perpetuities,  and 
is  void,  as  being  beyond  the  prescribed  period 
of  a  life  in  being  and  twenty-one  years  after. 
Thirdly,  that  the  limitation  at  the  time  of 
its  creation  was  wholly  void.  As  to  the 
first  point,  it  has  been  decided  in  Doe  d. 
Dolley  V.  IVard  (2)  on  this  very  will,  that 
the  first  limitation  in  fee  to  the  children 
was  a  contingent  remainder  which  would 
have  vested  in  each  child  at  birth.  This 
is  not  denied  on  the  other  side.  The  fol- 
lowing limitation,  which  cuts  down  the 
fee  so  given,  is,  therefore,  an  executory 

(1)  20  Law  J.  R<p.  (n.8.)  Q.B.  113. 

(2)  9  Ad.  &  E.  582 ;  s.  c  8  Law  J.  Rep.  (n.8.) 
Q.B.  154. 
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devise.  In  GuUiver  v.  Wicket  (3),  where 
the  limitation  over  was  held  to  take  effect, 
it  was  held  to  do  so  as  an  executory  devise 
'^-see  Feame's  Contingent  Remainders,  396. 
Secondly,  it  would  be  dangerous  to  hold 
that  every  restraint  which  the  law  puts 
upon  remote  limitations  is  done  away  with 
in  the  case  of  contingent  remainders.  Cole 
v.  SeweU  (4)  will  be  referred  to  to  support 
the  proposition  that  the  rule  against  per- 
petuities does  not  apply  to  contingent 
remainders ;  but  in  that  case  the  previous 
limitations  conferred  estates  tail  only,  and 
the  case  only  shews  that  a  contingent 
remainder  following  estates  tail  is  not  too 
remote.  It  is  observed  in  2  Jarman  on 
Wills,  732,  with  regard  to  that  case,  that 
the  observations  of  the  Lord  Chancellor 
on  this  subject  were  not  necessary  to  the 
decision.  Thirdly,  the  limitation  over  is 
bad  in  its  creation,  as  too  remote.  Whether 
a  limitation  is  void  as  offending  against  the 
rule  against  perpetuities  cannot  be  judged 
of  by  the  event.  To  be  valid,  it  must  be 
good  in  every  possible  event  at  the  time 
of  its  creation — Newman  v.  Newman  (5). 
The  limitation  over  here  is  not  made  to 
depend  upon  the  two  events,  whether 
Elizabeth  die  without  leaving  children,  or 
without  children  that,  if  sons,  shall  attain 
the  age  of  twenty-three  or  daughters  twenty- 
one  ;  but  it  is  made  to  depend  upon  the 
one  event  only,  viz.,  whether  Elizabeth 
die  without  leaving  children  that  if  sons 
shall  attain  the  age  of  twenty-three  or 
daughters  twenty- one.  There  is,  in  terms, 
no  limitation  over  in  case  Elizabeth  die 
without  ever  having  had  children.  That 
point  will  wholly  distinguish  this  case  from 
Doe  d.  Herbert  v.  SelbyXd)  and  Luddington 
V.  Kime  (7),  which  are  not  disputed.  Had 
Elizabeth  had  any  children,  the  limitation 
over  would  have  had  to  take  effect  as  an 
executory  devise.  The  same  rule  applies 
when  the  vice  is  in  the  event  on  which  the 
parties  are  to  take,  as  when  it  is  in  the 
description  of  the  class  who  are  to  take ; 
for  instance,  as  in  this  case,  if  the  event 
be  on  failure  of  a  class  which  may  not  fail 


within  a  life  in  being  and  twenty-one 
years  after.  In  Leake  ▼.  RMmaon  (8) 
Sir  W.  Grant  said  that  he  would  not  split 
the  class  who  were  to  take  into  two.  So 
this  Court,  in  the  present  case,  will  not 
feel  at  liberty  to  split  the  event  mentioned 
in  the  will,  on  which  the  lessor  of  the 
plaintiff  was  to  take,  into  two  events. 
Whether  a  limitation  is  valid  is  a  very 
different  question  from  how  a  valid  limita- 
tion is  to  be  applied  to  the  facts  and  events. 
When  a  limitation  over  is  made  to  depend 
on  two  events,  one  of  which  is  bad  as  too 
remote,  and  the  other  good,  as  in  Longhead 
V.  Phelps  (9),  it  is  admitted  that  the  bad 
event  is  considered  as  struck  out,  and  the 
limitation  over  is  not  rendered  void.  But 
here  the  distinction  b  great — there  is  but 
one  event. 

[Alderson,  B. — Theie  seems  a  sort  of 
metaphysical  difficulty  in  striking  out  a 
clause  in  a  will  in  one  sense.] 

Proctor  V.  the  Bishop  of  Bath  and  WeUs 
(10)  and  Jee  v.  Audley  (11)  shew  that 
where  the  supposed  two  events  are  inex- 
tricably united  together  by  the  testator,    ^ 
the  Court  cannot  separate  them.     Crump  ^^ 
V.  Norwood  (12)  and  BuU  v.  Pn/cAnrdK 
(13)  were  referred  to. 

Malins,  for  the  defendant  in  error, 
plaintiff  below. — ^The  limitation  in  question 
is  a  contingent  remainder,  not  an  excutor^ 
devise.      It  is  an   established   rule 
whenever  a  limitation  can  by  posdbilib^ 
be  supported  as  a  contingent  remainder, 
is  not  to  be  construed  as  an   executo^r--* 
devise.     A  limitation  to  A.  for  life  wL^S 
remainder  to  his  great-grandchild  is  v^lS*"" 
for  it  may  take  effect  during  a  life  in  beicr^ 
It  will  take  effect  if  at  the  death  of 
there  is  a  great-grandchild  in  exiaten-      -^ 
If  not,  it  fails.     It  must  be  seen  on  a^^ 
face  of  the  instrument  that  the  limitat — ^ 
must  take  effect  or  fail  within  a  life 
being  or  twenty-one  years  after,  exu    mr* 
when   there   is   a    contingent    remaiiiK.  ^c5 
dependent  upon  estates  for  life  or  est^^^^ 
tail.     Here,  Anne  was  tenant  for  lif<^^ 
her  share  of  the  property  originally  dev 


(3)  1  WiU.  105. 

(4)  2  H.L.  Caa.  186. 

(5)  10  Sim.  51 ;  8.  c.  8  Law  J.  Rep.  (n.s.)  Chanc. 
354. 

(6)  2  B.  &  C.  926. 

(7)  1  Ld.  Raym.  203. 


(8)  2  Mer.  363. 

(9)  2  W.  Black.  704. 

(10)  2  H.  Black.  358. 

(11)  1  Cox.  C.C.  324. 

(12)  Ibid.  324. 

(13)  lRus&213|  s.c.7LawJ.R«p.Chaa4 
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to  EHisabeUi,  with  contingent  remainder 

to  her  children  in  fee ;  but  as  Anne  never 

^    any  cbildren,  the  further  limitation 

o^fV'9    the  limitation   in  question,  to   the 

children  of  the  brother  and  sisters,  did  not 

^6  effect  as  an  executory  devise  but  as  a 

<»ntingent  remainder.      Had  Anne  had 

children,  the  further  limitation  over  would 

^«ye    been  too  remote.      In  Gulliver  v. 

ticket  the  unborn  child   took  a  vested 

^tate  in  fee,  and  therefore  the  limitation 

£^r  was  held  to  be  an  executory  devise. 

J^e  testator  meant  the  estate  to  go  over 

ju«t  as  much  if  Anne  had  no  children  as  if 

^I^e  had  children  and  they  died  under  the 

pv'eacribed  ages. 

CMaule,  J. — If  so,  quodvoluU  nan  dixit,'] 

Tlxe  Court  will  construe  the  words  ac- 

^*^>^ng  to  the  clear  intention  of  the  testator 

'^ackinnon  v.  Sewell  (14),   fVillson  v. 

•*^oiM»/(  15),  Murray  v.  /(me»(  16),  Meadows 

^-  I^arry  (17),  Jones  v.  Westcamb  (18).    If 

^^    Court  sees  that  there  is  a  particular 

^•tatc   which  may  by  possibility  endure 

**^^til  the  happening  of  the  event  on  which 

^«   limitation  over  is  to  take  effect,  the 

^^^rt  will  construe  that  limitation  as  a 

^^>nttngent  remainder.     It  is  not  disputed 

^**at  a  gift  to  a  whole  class  some  of  which 

^*^    too  remote  is  bad.      Secondly,  it  was 

^^^pressly  decided  in   Cole  v.  Sewell  that 

^'"^eticver  a  limitation  is  decided  to  be  a 

^^^litingent  remainder,  the  doctrine  of  re- 

^^^oteness  did   not  and  could   not   arise. 

^^lurdly,  the  rule  laid  down  on  the  other 

•^^le,  that  the  limitation  must  be  valid  at 

^^le   time  it  comes  into  operation,  is  not 

^«nied;    but  whether  the  limitation  will 

^^te  effect  must  depend  upon  the  events. 

T*be  Court  will  examine  whether  the  limi- 

"^^^ion  may  take  effect  at  the  expiration 

o^  *  particular  estate  ;  and  if  it  will,  they 

*^*ill  hold  it  to  be  a  contingent  remainder, 

l>ut  if  not,  an  executory  devise ;   and  then 

^^^y  need  they  examine  whether  it  be  too 

*^^"^te.    This  limitation  is  not  too  remote. 

ft,  in  substance,  was  this,  that  the  estate 

*•  to  go  over  on  two  events, — if  Anne  die 

^^thout  children,  or  if  she  die  without  leav- 

r^j*)  «  Sim.  78 ;  i.  c.  2  Myl.  &  K.  202  ;  3  Law 
/TeV  ^P-  («•»•)  Chanc  161. 
nV  2  Bear.  897. 
;;;>  2Vet.&B.318. 

iil}  iibia.124. 

'••>   1  Sf.  Ca.  Abr.  246. 


ing  children  who  shall  attain  twenty-three. 
The  latter  event,  it  must  be  admitted,'  is 
too  remote;  It  may,  therefore,  be  con- 
sidered as  struck  out,  and  the  limitation 
may  be  read  as  a  limitation  over  if  Anne 
die  without  children.  It  is  laid  down  that 
a  devise  over  in  the  event  of  a  child  not 
attaining  twenty-one  includes  the  event  of 
no  child  being  bom — Feame*s  Contingent 
Remainders,  510,  Gulliver  v.  Wicket,  Fest^ 
ing  V.  Allen  (19),  and  Russell  v.  Buchanan 
(20). 

RoU,  in  reply. — ^The  cases  of  Jones  v. 
Westcomb,  Mackinnon  v.  Sewell  and  Mea- 
dows V.  Parry  do  not  apply ;  for  in  them 
the  question  was,  how  a  valid  limitation 
was  to  be  applied,  not  whether  the  parti- 
cular limitation  was  valid. 

Cur,  adv.  vuU. 

Judgment  was  now  given  by— 

Alderson,  B. — This  is  a  writ  of  error 
from  the  judgment  of  the  Court  of  Queen's 
Bench  upon  a  special  verdict.  This  was 
an  action  of  ejectment  brought  to  recover 
a  twelfth  part  of  certain  property  devised 
by  the  will  of  one  Thomas  Dolley  to  his 
daughter  Elizabeth.  The  lessors  of  the 
plaintiff  were  Mary  Anne  Evers  and  her 
husband,  she  being  one  of  the  two  children 
of  John  Dolley,  the  son  of  the  testator. 
The  testator  had  four  children,  John,  Sarah, 
Anne  and  Elizabeth,  and  by  his  will, 
dated  the  12th  of  June  1829,  he  gave  the 
property,  the  twelfth  part  of  which  is  now 
in  question,  to  trusteefS  during  the  life  of 
his  daughter  Elizabeth  in  trust  for  her 
separate  use,  and  after  her  decease  he  gave 
the  same  to  such  children  as  she  might 
have,  if  a  son  or  sons  who  should  live  to 
the  age  of  twenty-three,  and  if  a  daughter 
or  daughters  who  should  live  to  the  age  of 
twenty-one  years,  their  heirs  and  assigns, 
as  tenants  in  common.  He  then  provided 
for  the  disposition  of  his  property  in  the 
event  of  one  or  more  of  Uie  children  of 
Elizabeth  dying  leaving  others  surviving. 
He  then  provided  this — "In  case  all  the 
children  of  my  said  daughter  Elizabeth 
shall  die,  if  a  son  or  sons  under  the  age 
of  twenty-three  years,  or  if  a  daughter  or 

(19)  12Mee.&W.279;  8.c  13  Law  J.  Rep.  (n.s.) 
ExcIl  74. 

(20)  2  Cr.  &  M.  561  ;  s.  c  3  Law  J.  Rep.  (n.s.) 
Exch.  194. 
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daughters  under  the  age  of  twenty-one 
yeAra,  or  if  she  has  none,  I  give  all  the  last- 
mentioned  premises  unto  the  said  Thomas 
Challis  and  John  Brogden,  their  heirs,  &c. 
during  the  respective  lives  of  my  said  son 
John  Dolley,  and  daughters,  Sarah  Ward 
and  Anne  DoUey,  upon  trust  to  pay  or 
permit  my  said  son  and  two  last-mentioned 
daughters  to  receive  and  take  the  rents, 
profits  and  annual  income  thereof  for  and 
during  their  respective  natural  lives  in 
equal  shares,  the  share  of  my  said  two 
daughters  to  he  for  their  separate  uses  only 
and  independent  of  any  husband  or  hus- 
bands ;  and  upon  the  decease  of  my  said 
son  and  two  last-named  daughters,  I  give 
the  share  of  such  of  them  so  dying  unto 
his  or  her  children,  if  a  son  or  sons  living 
to  attain  the  age  of  twenty-three  years,  and 
if  a  daughter  or  daughters  living  to  attain 
the  age  of  twenty-one  years,  his  and  their 
heirs  and  assigns;  if  more  than  one,  in 
equal  shares  as  tenants  in  common,  and  if 
only  one  child,  to  such  only  child,  his  or 
her  heirs  and  assigns."  Then  follows  the 
part  of  the  devise  on  which  the  question 
depends.  '*  And  further,  m  ease  of  the  death 
of  my  said  son  or  of  either  of  my  said  two 
daughters  without  leaving  a  ehUd^  if  a  son  that 
shall  live  to  attain  the  age  of  twenty-three 
yearSf  or  if  a  daughter  who  shaU  live  to 
attain  the  age  of  tweniy^one  yearSf  I  give 
the  part  and  parts  such  children  or  child 
would  have  been  entitled  to  as  aforesaid, 
unto  the  child  and  children  of  my  said 
son  and  two  daughters  having  issue;  if 
a  son  or  sons  living  to  the  age  of  twenty- 
three  years,  and  if  a  daughter  or  daugh- 
ters living  to  attain  the  age  of  twenty- 
one  years,  if  two  of  my  said  last-men- 
tioned chOdren  have  such  children  or 
child,  to  them,  his  or  her  heirs  or  assigns, 
as  taking  in  equal  shares  from  his  or  her 
father  or  mother,  his,  her,  or  their  heirs 
and  assigns ;  and  if  only  one  of  them  my 
said  son  and  two  daughters  leaves  issue 
that  lives,  if  a  son  or  sons  to  the  age  of 
twenty-three  years,  or  if  a  daughter  or 
daughters  to  attain  the  age  of  twenty-one 
years,  then  I  give  the  whole  of  such  last- 
mentioned  estate  and  premises  unto  such 
issue,  if  more  than  one,  in  equal  shares, 
their  respective  heirs  and  assigns,  and  if 
only  one,  to  such  one,  his  or  her  heirs  and 
assigns,  at  the  ages  aforesaid."     Elizabeth 


died  in  August  1888»  havi 

but  never^  having  had  a  d 
death,  her  brother  and  t 
each  one-third  of  the  pro 
her  issue.     In   March  li 
having  been  married  but  a 
had  a  child.     And  thereu 
being  one  of  two  childre 
being  twenty-one  years  oi 
twelfth  part  of  the  prof 
Elizabeth,  insisting  that, 
that  had- happened,  the 
John  became  entitled  to  a 
of  the  property  devised  to 
had  come  to  Anne  on  the 
beth,  and  that  she  (Mrs.  1 
them,  was  entitled  to  a  l 
third,  or,  to  one  twelfth  o 
special  verdict  was  found, 
above  facts,  and  judgment 
Court  of  Queen's  &nch  i 
the  plaintiff,  and  upon  tli 
present  writ  of  error  is  bro 
came  under  the  considerat 
of  Queen's  Bench  in  the 
DoUey  v.  Ward,  and  both 
and,  as  we  think,  most  c 
propriety  of  that  decbion. 
it,  therefore,  as  clearly  es 
this  will  the  testator  gave 
to  his  daughter  Elizabet 
gent  remainder  in  fee  to 
ren,  which,  on  the  birth 
have  become  a  vested 
that  upon   such  child 
bom,  and  failing,  if  mal 
three,  and  if  females  tc 
then  he  .gave  Elizabet! 
executory  devise  to  his 
equally.     Now  it  is 
devise  over  would  be 
but  in  this  part  of  his 
provided,  by  a  distinc 
that  if  Elizabeth  shou 
property  devised  to 
like  manner  to  his  th 
In  the  event  which 
gent   remainder    tc 
never  vested,  and  i 
effect,  not  as  an  e 
a  good  contingent 
other  children  of  t* 
was  the  testator's 
event,  therefore  \ 
devise  was  one  U 
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contingent  remainder  to  her  unborn  issue 
Ti  fee,  contingent  remainder  one-third  to 
%.iine  fof  life,  with  a  contingent  remainder 
n  fee  to  Anne*s  unborn  issue,  to  become 
rested  on  the  birth  of  a  child,  and  with  a 
leirise  over,  on  which  the  present  question 
urns,  in  favour  of  the  children  of  her  sur- 
'iving  brother  John  and  sister  Sarah.  Now 
Vnne  died,  never  having  had  a  child,  and 
^nsequently  the  contingent  remainder  in 
E«  given  to  her  children  failed.  We  must, 
herefore,  look  at  the  terms  of  the  devise 
ver.  They  are  as  follows—"  In  case  of  the 
eath  of  my  son  or  either  of  my  said  two 
i^Qghters,  without  leaving  a  child,  if  a  son, 
>at  shall  live  to  attain  the  age  of  twenty- 
tree  years,  or  if  a  daughter  that  shall  live 
^  attain  the  age  of  twenty-one  years,  I 
^e  the  part  and  parts  such  children  would 
^▼e  been  entitled  to  as  aforesaid  unto  the 
Kild  or  children  of  my  said  son  and  two 
blighters  having  issue,  ^f  a  son  or  sons 
^ng  to  the  age  of  twenty-three  years,  and 
A  daughter  or  daughters  living  to  attain 
«  age  of  twenty-one  years."  Now,  here 
^re  are  not  the  two  events  which  are 
parately  and  distinctly  mentioned  in  the 
«^er  devise  over;  the  event,  if  she  should 
^▼eno  children,  is  not  mentioned  in  terms 

lUl.  The  question  between  the  parties 
•  whether  the  devise  over  be  void  or  not. 

Doay  be  well  admitted  that  the  testator 
tended  to  include  in  these  words  two 
'^ents,  first,  the  event  of  Anne  having  no 
uld  born  (and  certainly  if  she  never  had 

child  she  must  die  without  son  M'ho 
>uld  attain  twenty-three  or  a  daughter 
Ho  could  attain  twenty-one);  but  that, 
^condly,  he  also  intended  to  include  in 
^o«e  same  words,  the  compound  event  of 
c^  having  a  child  and  the  child  dying 
>uier  the  prescnbed  age.  This  second 
^^ent  is,  according  to  all  the  cases,  too  re- 
[>ote  an  event  to  take  effect  at  law :  the 
irst,  if  it  stood  alone,  is  legal.  The  thing 
•>  he  settled  is,  the  principle  on  which  the 
-^^urt  is  to  act.  In  the  first  place  it  seems 
^tablished  that  the  time  to  construe  the 
^*^li«at  the  testator's  death.  The  devise 
[*  that  time  must  be  legal  to  oust  the 
Jj^'Mt-law.  Now,  at  the  death  of  the  tes- 
Jj**  in  the  lifetime  of  Anne  how  would 
J* devise  have  been  construed?  For  it 
^  sufficient  that  on  the  happening  of 

^*^*    events  the  devise  may  take  effect. 


and  if  limited  to  those  events  originally, 
would  have  been  good ;  but  it  ought  to  be 
shewn  that  the  devise  of  the  testator  must 
be  valid  and  legal  in  all  the  events  con- 
templated by  him.  This,  we  think,  is  the 
principle  contained  in  the  passage  of  Sir 
"William  Grant's  judgment  in  Leake  v. 
Robinson,  in  which  he  says,  an  **  executory 
devise  is  itself  an  infringement  of  the  rules 
of  the  common  law,  and  is  only  to  be  allowed 
on  consideration  of  its  not  exceeding  cer- 
tain established  limits.*'  In  a  devise  to  a 
class,  therefore,  the  Courts  do  not  split 
the  devise  into  two  parts  and  give  effect 
to  the  legal  part,  for  this,  says  Sir  William 
Grant,  is  to  ''make  a  new  will  for  the 
testator."  Here,  the  true  meaning  of  the 
devise  is,  in  every  event  which  can  happen 
in  which  Anne  dies  leaving  no  children,  if 
male  who  attain  twenty-three,  or  if  female 
who  attain  twenty-one,  I  give  the  estate 
over ;  that  is  what  he  says,  and  that  is 
what  he  means.  He  includes  all  those 
events  in  one  clause.  Some  are  legal  and 
some  are  illegal.  How  is  the  Court  to 
sever  these  events  which  the  testator  has 
expressly  joined  together  without  making 
a  new  will?  The  principle  seems,  there- 
fore, to  be  against  splitting  such  a  devise 
when  we  are  considering  the  question 
whether  it  is  a  legal  one.  Now  this  ques- 
tion, it  is  conceded,  must  be  determined  as 
on  reading  the  will  at  the  instant  of  the 
testator's  death.  Do  the  cases  cited  affect 
this  principle?  On  looking  at  them  we 
find  in  all  of  them  that  the  devise  in  any 
event  was  legal,  and  that  it  was  competent 
to  the  testator  to  make  it.  In  Jones  v. 
fVestcomb,  a  case  on  which  the  Court  of 
Queen's  Bench  proceeded,  it  was  a  bequest 
to  the  wife  for  life,  and  after  her  death  to 
the  child  with  which  she  was  supposed  to 
be  enceinte,  and  if  such  child  should  die 
before  twenty-one,  then  as  to  one-third  to 
the  wife,  and  two-thirds  to  other  persons, 
and  it  was  held  that  the  wife  not  being 
enceinte  the  bequest  over  took  effect.  But 
if  the  testator  had  distinctly  expressed  all 
that  the  Court  held  to  be  included  in  the 
words  he  used,  the  whole  would  have  been 
legal.  This  is  not  an  authority,  therefore, 
for  splitting  a  devise  and  giving  effect  to 
the  legal  and  rejecting  altogether  the  illegal. 
Gulliver  v.  Wicket  is  the  same  case,  only 
applying  the  will  to  real  estate,  and  is  to 


.2ZL] 


HILARY  TERM,  1852. 


2S3 


y  be  discharged  on  a  peremptory  nnder- 

mg. 

^-ATTESON,  J.,  Coleridge,  J.  and  Wight- 

^9  J.  concurred. 

Rule  discharged  accordingly  (2). 


c  Court. "^ 

L  652.       >  In  re  clee  aiu^  gsborne* 

lh.  31.    3 

fmritdiction  of  Court^^Ordering  Justices 
%et  under  11  ^  12  Vict.  c.  44.  s.  5.— 
'^ering  Conviction, 

The  statute  11  ^  12  Fie/,  c.  44.  s.  5, 
ieik  prescribes  that  if  a  Justice  shall  re- 
^  to  do  any  act  relating  to  his  office,  he 
3f  he  directed  by  rule  of  court  to  do  it, 
St  not  authorize  the  Court  to  order  Justices 
draw  up  one  joint  conviction  instead  of 
9  separate  convictions  against  each  of  two 
rsons  against  whom  a  joint  information  has 
en  laid,  and  heard  and  determined  by  the 
mikes. 

[For  the  report  of  the  above  case,  see 
Law  J.  Rep.  (n.s.)  M.C.  p.  112.] 


1852 
'eb 


152.      f 
►.21.  ^ 


BLAKE,    administratrix,  S^c, 

V.    THE   MIDLAND  RAILWAY 
COMPANY. 

Action '^Compensation  for  Accidental 
|e«<^  S^  10  Vict.  c.  9S.— Damages— 
•enatary  Loss-^-Solatium. 

h  am  action  by  the  personal  representa* 
•e  of  a  deceased  person  to  recover  damages 
w  Mt  death  under  9  4-  10  Vict.  c.  93.  the 
*fy,  in  assessing  the  damages,  are  confined 
>  injuries  of  which  a  pecuniary  estimate 
f*  he  made,  and  cannot  take  into  their  con- 
jfa'Blwfi  the  mental  suffering  occasioned  to 
■*  nrvipors  by  his  death. 

TWt  was  an  action  upon  the  case  brought 
•*r  the  9  &  10  Vict.  c.  93.  by  the  plain- 
^  who  was  the  administratrix  of  her  de- 

vQla  A«p]in  9.  BlAckman  (June  7),  the  Com- 
^fliss  isdded  mm  in  the  abort  case ;  Talfourd, 
^^^'^fhsthe  had  since  come  to  the  conclusioD 
5^  «M»  of  Bd^r  r.  Halh'day  was  wrongly 


ceased  husband,  who  had  met  with  his 
death  in  consequence  of  an  accident  caused 
by  the  negligence  of  the  defendants. 

Plea — Not  guilty. 

At  the  trial,  before  Parke,  B.,  at  the 
Derbyshire  Summer  Assizes,  1851,  no 
question  was  made  as  to  the  liability  of 
die  defendants,  the  sole  dispute  being  as 
to  the  amount  of  damages.  In  the  course 
of  the  opening  statement  of  the  counsel 
for  the  plaintiff,  who  was  proceeding  to 
state  to  the  jury  the  circumstances  under 
which  the  death  occurred,  the  learned  Baron 
interposed,  and  said,  that  the  only  question 
was  how  much  the  plaintiff  was  entitled  to 
recover  from  the  defendants  as  pecuniary 
loss  for  her  husband's  death,-— adding,  that 
this  was  a  matter  upon  which  he  had  not 
then  thought  for  the  first  time,  and  that 
he  should  direct  the  jury  that  they  were  to 
confine  their  damages  to  the  pecuniary  loss 
sustained  by  the  wife. 

Evidence  was  then  given  on  behalf  of 
the  plaintiff  that  she  was  married  to  her 
husband  in  1848,  with  whom  she  had  lived 
on  affectionate  terms  up  to  his  death,  which 
occurred  on  the  20th  of  May  1851,  his 
age  being  at  that  time  thirty-four,  and  that 
of  his  widow  twenty-six.  He  was  in  the 
occupation  of  a  house  of  the  value  of  1 ,9001. 
or  2,000Z.,  with  household  furniture  worth 
between  500Z.  and  600/.,  and  was  also 
carrying  on  a  prosperous  trade,  his  average 
share  of  the  profits  derived  therefrom  dur- 
ing the  last  six  years  being  5541.  a-year. 
In  addition  to  tlus,  the  deceased  had  an 
income  of  75^.  per  year  from  certain  slack- 
works,  and  of  721.  per  annum  derived  from 
shares  in  a  bank,  making,  together  with  an 
assumed  rent  for  the  house  and  furniture, 
a  total  income  of  850/.  a-year.  The  value 
of  the  deceased's  personal  property  at  his 
decease  was  estimated  at  8,0002.,  to  three- 
fourths  of  which,  or  6,000/.,  she  was  entitled 
as  his  widow  by  virtue  of  the  custom  of  the 
province  of  York,  and  also  to  dower  out  of 
a  freehold  estate  of  the  value  of  1,000/., 
making  a  total  of  7,000/.,  which  she  gained 
in  point  of  money  by  her  husband's  death. 
The  deceased  left  no  children. 

The  learned  Judge  in  summing  up  to 
the  jury  told  them,  that  until  this  act  of 
parliament  compensation  could  not  be 
recovered  for  the  death  of  a  person,  the 
ancient  common  law  maxim  being  that  the 
2H 
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value  of  life  was  so  great  as  to  be  incapable 
of  being  estimated  by  money ;  that  there 
were  very  great  difficulties  as  to  the  act  of 
parliament  in  estimating  anything  beyond 
the  pecuniary  loss  which  the  plaintiff  had 
sustained  by  the  death  of  her  husband,  but 
that  if  they  could  see  their  way  to  it  they 
might  do  so  ;  that  as  to  pecuniary  damage 
there  was  great  difficulty  in  deciding  that, 
but  that  on  the  present  occasion  there  was 
some  data  to  go  by.  'Then,  after  recapitu- 
lating the  evidence  as  to  the  circumstances 
of  the  deceased,  the  learned  Baron  told  the 
jury  that  it  appeared  that  the  plaintiff  was 
a  gainer  of  7,000Z.  in  present  capital  from 
her  husband's  death,  and  was  the  loser 
of  the  chance  of  living  on  the  income  of 
850/.  a-year ;  that  if  diey  took  this  to  be 
the  pecuniary  loss,  and  estimated  the  value 
of  an  annuity  of  850Z.  for  the  probable  time 
which  she  would  have  enjoyed  it  during  the 
joint  lives  of  herself  and  her  husband,  which 
was  proved  to  be  fifteen  and  a  half  years 
(1),  it  amounted  to  13,188/.,  from  which 
deducting  7,000/.  a  balance  of  6,188/.  loss 
would  remain.  That  the  plaintiff  had  ex- 
perienced a  great  deal  of  anxiety,  and  it  was 
for  the  jury  to  consider  whether  they  would 
confine  themselves  to  the  pecuniary  loss. 
But  his  Lordship  added  that  the  plaintiff 
would  only  be  entitled  to  be  maintained 
out  of  her  husband's  income  in  her  situation 
in  life,  and  that  the  jury  should  therefore 
consider  to  what  portion  of  the  850/.  she 
was  entitled,  and  concluded  by  asking  them 
whether  they  could  see  their  way  clearly 
in  coming  to  any  other  view  on  the  pecu- 
niary damage.  The  jury  returned  a  verdict 
for  the  plaintiff,  with  4,000/.  damages. 

A  rule  nisi  having  been  afterwards  ob- 
tained for  a  new  trial,  on  the  ground  that 
the  learned  Judge  had  misdirected  the  jury 
as  to  the  principle  upon  which  the  damages 
were  to  be  assessed,  and  also  on  the  ground 
that  the  damages  were  excessive, — 

Sir  F.  Thesiger,  MeUor,  MiUer,  Serj., 
and  Flood  shewed  cause  (2). — The  sug- 
gested misdirection  depends  upon  the 
proper  construction  of  Uie  9  &  10  Vict, 
c.  93.  If  the  jury  in  giving  damages 
under  that  act  ought  to  be  confined  to 
the  mere  question  of  pecuniary  loss,  it  is 

(1)  According  to  the  govennnent annuity  tables. 

(2)  Feb.  10,  before  Lord  Campbell,  C. J.,  Patte- 
Bon,  J.,  Coleridge,  J.  and  Wightman,  J. 


admitted  by  the  plaintiff  that  there 
be  a  new  trial  as  the  damages  wei 
large.  But  it  is  submitted  that  thi 
may  upon  such  an  inquiry  properly 
into  their  consideration  loss  res 
from  the  death,  which  is  of  other 
a  pecuniary  character.  Before  the 
10  Vict.  c.  93.  a  right  of  action 
ed  for  injuries  falling  short  of  < 
but  if  death  ensued  no  civil  procc 
could  be  adopted.  The  object  ol 
statute  was  in  certain  cases  to  rendi 
loss  of  life  a  subject  of  compensadi 
civil  action,  instead  of  the  old  mc 
mulcting  by  deodands  which  were  abo 
by  the  9  &  10  Vict.  c.  62.  passed  i 
same  session  of  parliament.  The  pri 
adopted  by  this  statute  appears  to 
been  borrowed  firom  the  civil  law, 
allows  a  compensation  to  be  ma 
damages  for  the  loss  of  human  life ; 
is,  therefore,  important  to  see  upon 
principle  such  compensation  is  as 
under  the  civil  law.  Instances  o 
occur  in  Scotland,  where  the  law  of  asi 
ment  prevails,  and  as  the  statute  in  qu 
excludes  Scotland  from  its  operat 
leads  to  a  strong  inference  that  its 
was  to  assimilate  in  this  respect  the 
the  two  countries.  Ill  Erskine's  Im 
(by  Ivory),  592,  n.  13,  it  is  said,  "  S 
where  damages  are  sought  for  the  loi 
father,  husband,  &c.  through  the  imj 
negligence  or  misconduct  of  a  party 
are  not  to  be  estimated  merely  by  the 
niary  advantages  which  the  family  d 
from  his  exertions  in  business,  but  t 
Hum  will  be  given  even  where  the  de 
the  sufferer,  instead  of  being  a  loss 
family,  might  be  regarded  as  a  bene: 
account  of  his  bankruptcy  and  diss 
habits."  So  in  BeWs  Principles  ofih 
of  Scotland,  749, 4th  edit,  under  theh 
*  Assy  thement  for  Homicide,'  it  is  said 
law  takes  cognizance  of  the  loss  and  i 
ing  of  the  family  of  a  person  killed 
gives  assythement,  both  as  indemnifii 
and  as  solatium** :  and  among  the  rulec 
stated  as  applicable  to  it  is,  '*  6.  Th 
sythement  is  a  solatium  as  well  as  ind 
fication  for  damage  ;  and  the  right  of  i 
is  with  the  wife  and  family  of  the  dea 
the  division  being  like  that  of  the  go 
communion."  In  The  Dictionary  o 
cisions,  p.  13,903,  vol.  31.  and  3J2,' 
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^  head  '  Reparation/  is  a  caae  decided  in 
l^^^a  of  CMidren  of  Forrest  v.  Laird  of 
^^^^Jtm^cm*  "  The  Loids  decreed  assythe- 
iciftt  for  the  slaughter  of  David  Forrest  of 
^^ddington,  committed  by  the  Laird  of 
lerlnogton,  as  well  to  the  said  David's 
>^t«rds,  as  lawful  bairns,  but  not  equally, 
^  Hk  lawful  daughter  get  1,125  merks  ; 
&  bastard  daughter  but  £40,  the  eldest 
^i^  son  and  heir  to  the  said  David  got 
too  merks;  the  second  son  £100,  the 
staid  son  41  merks.  The  hail  assythe- 
^fTkt  was  2,900  merks,  because  David 
^xvest  was  a  right  honest  substantious 
ui ;  and  also  the  said  Laird  was  a  rich 

[Lord  Campbell,  C.J.  —  According  to 
Kt  principle-  it  would  be  necessary  to 
certain  what  dividend  the  railway  pays.] 
Oues  may  be  supposed  where  an  action 
Isrought  under  this  act  by  a  husband  for 
e  deadi  of  his  wife,  and  where  he  may 
iffer  no  pecuniary  loss  at  all ;  but  it  can- 
»t,  therefore,  be  said  that  he  would  have 
>  light  to  recover  for  the  loss  of  her 
»Giety  just  as  he  could  in  an  action 
^  beating  her  or  for  criminal  conversation 
-Oiqf  v.  Livesey  (3),  Hyde  v.  Scyssor  (4) 
ad  WinsfHore  v.  Greenbank  {5i).  Sect.  1. 
r  tbii  act  defines  the  circumstances  under 
'liich  the  right  of  action  is  to  exist.  There 
lust  be  a  wrongful  act,  such  as  would  have 
'^en  ground  for  an  action  at  common  law 
i&pposing  death  had  not  ensued. 

XPatteson,  J. — It  does  not  say  an  action 
>y  whom.] 

It  must  mean  an  action  by  the  party 
^liose  death  has  been  caused,  because  it 
?<>«•  on  to  say  *'  notwithstanding  the  death 
*f  the  person  injured."  Then  section  2. 
defines  for  whose  benefit  the  action  is  to  be 
'''OQght,  and  gives  the  measure  of  damages, 
■^iiich  are  to  be  "proportioned  to  the  in- 
?*y  lesnlting  from  such  death  to  the  par- 
■^  respectively  for  whom  and  for  whose 
J^^  such  action  shall  be  brought." 
**•  aigument  of  the  defendants  goes  to 
'•^  the  word  "pecuniary"  into  this 
^'^,  but  such  an  addition  is  contrary  to 
^•pirit  of  the  act,  and  would  do  away 
^  much  of  its  effect.  By  section  5. 
^•fe^nt"  and  "  child"  are  defined  to  in- 

^  (»)  Cro.Jac.501. 

(4)  Ibid.  538. 
tf)  Waiea,  577. 


dude  a  grandfather  atid  a  stepfather,  and 
a  grandson  and  a  stepson,  in  whose  cases 
there  would  scarcely  ever  be  a  pecuniary 
loss,  but  there  might  be  a  great  mental 
suffering.  The  word  "injury"  is  not  in 
its  legal  sense  here  confined  to  pecuniary 
loss.  The  instances  of  injuries  to  a  person 
considered  as  a  husband  given  in  3  Black. 
Com.  189.  are  none  of  them  of  a  pecuniary 
nature. 

[Lord  Campbell,  C.J. — In  the  legal 
sense  ifijuria  is  opposed  to  damnum,'] 

[WiGHTMAN,  J. — Could  you,  in  a  case 
under  this  act,  give  evidence  in  mitigation 
of  damages,  that  the  deceased  was  an  habi- 
tual drunkard  or  a  bad  character,  as  you 
may  in  crim,  con,  or  seduction  ?] 

On  principle,  there  is  no  reason  why 
such  evidence  should  not  be  given,  as  the 
jury  are  to  assess  the  proper  damages  upon 
a  consideration  of  all  the  circumstances  of 
the  case.  In  the  present  case,  evidence 
to  shew  the  state  of  affection  between  the 
plaintiff  and  her  deceased  husband  was  in 
fact  given.  This  is  a  remedial  statute,  and 
should  be  expounded  liberally  in  the  same 
manner  as  the  4  £dw.  3.  c.  7. — Will,  on 
Executors,  669.  Some  stress  will  be  laid 
by  the  defendants  on  the  necessity  for  the 
action  being  brought  in  the  name  of  the 
executor  or  administrator  of  the  deceased, 
but  it  is  clear  that  the  reason  of  this  pro- 
vision is,  not  that  the  loss  contemplated  is 
a  loss  to  the  personal  estate,  as  brothers 
or  uncles  who  may  be  next-of-kin  accord- 
ing to  the  Statute  of  Distribution  are  not 
classed  with  the  persons  to  be  benefited. 
But  the  object  of  that  provision  is  to  secure 
that  there  should  be  one  action  only  by  a 
representative  of  all  the  parties  between 
whom  the  compensation  is  to  be  divided, 
and  the  executor  or  administrator  is 
selected  as  the  fittest  representative,  and 
is  made  a  mere  nominal  plaintiff  for  this 
purpose. 

[Coleridge,  J. — Suppose  A.  is  killed, 
and  leaves  a  wife  and  ten  children,  and  B. 
is  killed  leaving  a  widow  only,  are  more 
damages  to  be  given  in  one  case  than  in 
the  other  ?] 

Certainly.  The  jury  are  to  consider  the 
claims  of  each  of  the  claimants  separately, 
just  as  if  they  brought  several  actions. 
Section  4,  which  requires  a  particular  to 
be  delivered  "  of  the  nature  of  the  claim 
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in  respect  of  which  damages  shall  be 
sought  to  be  recovered,"  shews  clearly 
that  claims  other  than  for  pecuniary  losses 
were  contemplated.  The  case  of  GiUard 
V.  the  Lancashire  and  Yorkshire  Railway 
Company  (6),  was  referred  to  at  the  trial, 
where  Pollock,  C.B.  ruled  that  the  right 
of  action  under  this  statute  depended  on 
the  existence  of  spme  pecuniary  damage, 
and  that  no  other  element  could  enter 
into  the  finding  of  the  jury.  But  that 
learned  Judge  always  lays  it  down  that 
even  in  ordinary  actions  for  negligence,  no 
damages  can  be  given  for  pain  or  suffering, 
which  he  considers  as  the  common  lot  of 
humanity.  That  case  must  therefore  be 
looked  at  with  reference  to  his  peculiar 
views. 

[Coleridge,  J.«— In  a  case  before  me  at 
chambers,  I  struck  out  a  plea  in  an  action 
under  this  statute,  that  no  damage  had 
occurred,  considering  that  it  went  to  the 
damages  only,  and  not  to  the  right  of 
action.] 

The  jury  are,  in  cases  under  this  act,  to 
give  not  merely  the  value  of  the  deceased's 
life  according  to  the  annuity  tables,  but  a 
£ur  compensation  for  the  loss  sustained—*- 
Armsworth  v.  the  South-Eastern  Railway 
Company  (7).  This  is  what  has,  in  effect, 
been  done  here.  Duncan  v.  Findlater  (8) 
was  also  referred  to. 

Humfrey^  Macaulay  and  Boden^  in  sup- 
port of  the  rule. — If  the  pecuniary  loss 
alone  is  to  be  looked  to  in  estimating  the 
damages,  it  is  admitted  by  the  plaintiff 
that  there  must  be  a  new  txial ;  and  even 
if  a  larger  principle  of  compensation  is 
adopted,  the  defendants  must  still  have  the 
case  tried  again,  as,  in  deference  to  the 
strong  opinion  at  first  expressed  by  the 
Judge,  the  defendants'  counsel  forbore  to 
cross*-examine  except  as  to  the  pecuniary 
injury.  There  was  a  clear  misdirection 
in  not  giving  the  jury  such  a  guide  as 
would  enable  them  to  arrive  at  a  proper 
estimate  of  the  compensation.  The  same 
rule  was  acted  upon  by  the  Court  of 
Exchequer  in  reference  to  the  word 
•*  town"  in  the  Railways  Clauses  Consoli- 
dation Act,  in  Elliott  v.  the  South  Devon 


(6)  12LawTimeR,  356. 

(7)  11  Jurist,  758. 

(8)  6  CI.  &  F.  894. 


Railway  Company  (9).  The  act  i 
tion  introduces  a  perfectiy  new  } 
into  our  law.  Before  it,  no  value  i 
put  upon  human  life  by  way  of  < 
in  an  action,  and  imder  section  2.  1 
injury  for  which  the  plaintiff  can 
is  the  injury  resulting  from  the  de; 

[Lord  Campbell,  C.J. — ^But  w« 
that  include  an  injury  by  ang 
mind  ?] 

The  word  **  injury"  there  has 
sense  of  injuria,  but  rather  of  i 
The  argumentum  ah  inconvenienH 
applicable  to  fix  a  meaning  on  this 
and  would  shew  that  such  consk 
could  not  possibly  be  carried  out 
much  is  to  be  given  to  each  of  thi 
entitied  to  share?  Suppose  a  cl 
bom,  or  even  a  posthumous  child, 
possible  to  say  what  mental  sufiei 
to  be  there  compensated.  Where, 
damages  be  confined  to  pecunii 
the  apportionment  may  be  easily  ma 
classes  of  relatives  to  be  benefited 
all  those  who  are  ordinarily  pec 
dependent  on  the  deceased  pen 
they  do  not  exhaust  those  whose 
might  be  deeply  involved  in  the  h 
brothers  and  sisters. 

[Coleridge,  J. — ^According  to 
there  is  no  pecuniary  loss  there  ?i 
only  nominal  damages.] 

That  is  so.  If  anything  beyoi 
pecuniary  loss  can  be  considered, ; 
be  competent  to  the  defendant  to  si 
the  deceased  was  a  most  proflig 
abandoned  person,  whose  death  wi 
in  point  of  comfort  to  the  survive 
yet  the  executor,  suing  for  the  b 
children,  might  be  unable  to  m 
evidence.  The  fact  of  the  execut 
made  the  plaintiff  points  to  a .  pi 
loss  only,  and  it  must  be  remembc 
any  other  mode  of  estimating  the  i 
would  swell  them  most  ruinously  t 
action  is  against  an  individual  g 
negligence,  as  it  might  well  be,  ii 
against  a  rich  corporation.  The 
difficulty  in  importing  the  word 
niary"  into  this  act,  as  was  done 
ford  V.  Kymer  (10). 

Cur.  ado 

(9)  2  Exch.  Rep.  725 ;  8.c.  17  Law  J.  ] 
Exch.  262. 

(10)  10B.&C.724iS.c.8LawJ.Rcp 
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J'^dgment  was  now  delivered  by — 

CZ^oLERiDGE,  J. — ^This  case  turns  entirely 

po:ii  the  construction  of  the  recent  statute, 

t^  $  &  10  Vict.  c.  93 ;  and  the  important 

i^^^tion  is,  whether  the  jury,  in  giving 

^xxmages  apportioned  to  the  injury  result- 

^K  ^m  the  death  of  the  deceased,  to  the 

Bfcxr^es  for  whose  benefit  this   action  is 

rovght,  are  confined  to  injuries  of  which 

'pecuniary  estimate  may  be  made,  or  may 

Ad  a  solatium  to  those  parties  in  respect 

F  tihe  mental  suffering  occasioned  by  such 

««Kth  ?  The  plaintiff's  counsel,  in  support 

'T  the  latter  alternative,  have  mainly  re- 

ied  upon  certain  decisions  of  the  Court  of 

Se«rion  in  Scotland,  which  they  have  very 

properly  brought  under  our  notice.     If 

liese  decisions  had  been  pronounced  upon 

%  law  common  to  both  parts  of  the  United 

Kingdom,  we  should  have  been  equally 

ready,  to  be  bound  by  them  as  if  they  had 

been  pronounced  by  the  Courts  in  West- 

miiister  Hall ;  but  it  is  expressly  enacted, 

tliat  the  9  &  10  Vict.  c.  93.  shall  not  apply 

to  Scotland,  and  the  Scottish  law  of  assy- 

thement  is  wholly  alien  to  the  common  law 

of  England.   In  this,  as  in  other  instances, 

•»  improvement  in  our  law  may  have  been 

wiggeited  by  the  existing  code  in  Scot- 

^•nd,  but  may   have  been   adopted  with 

niodification.     It  is  quite  clear  that  the 

^w  of  assythement  has  not  been  intro- 

*^»«ed  into  England  in  its  fiill  latitude,  or 

^^"nipensation  for  the  loss  of  a  parent  by  a 

J^JW  act,  neglect  or  default,  would  be 

*^«  to  illegitimate  as  well  as  legitimate 

^'^'Jdren ;  and  the  amount  of  compensation 

^onM  depend  upon  the  extent  of  the  cul- 

^"flity  proved  against  the  parties  from 

j^Hi  the   compensation   is  claimed.     It 

^^  be,  though  we  need  not  affirm  it, 

2^*^  decisions  are  in  strict  conformity  to 

?7*JUw  of  Scotland,  and  would  all  have 

?^^  affirmed,  on  appeal  to  the  House  of 

1^^^ ;  but  they  can  be  of  very  little  as- 

^^^noe  to  us  in  construing  this  act  of  par- 

r^^^nt.      When  we  are  performing  this 

2^  our  only  safe  course  is  to  look  at  the 

?^iiage  which   the  legislature  has  em- 

^^'ed.    The  title  of  this  act  may  be  some 

2^^^  to  its  meaning,  and  it  is  *An  act  for 

?**^pensating  families   of  persons   killed 

S^  Occident,'  not  for  solacing  their  wound- 

^  &>!»«.   Aeliance  was  placed  upon  the 


first  section,  which  states  in  what  cases  the 
newly  given  action  may  be  maintained 
although  death  has  ensued  ;  the  argument 
being  that  the  party  injured,  if  he  had  re- 
covered, would  have  been  entitled  to  a 
solatium;  and,  therefore,  so  shall  his  re- 
presentatives on  his  death.  But  it  will  be 
evident  that  this  act  does  not  transfer  this 
right  of  action  to  his  representative,  but 
gives  to  his  representative  a  totally  new 
right  of  action  on  different  principles. 
Section  2.  enacts,  ''That  in  every  such 
action  the  jury  may  give  such  damages  as 
they  may  think  proportionate  to  the  injury 
resulting  from  such  death  to  the  parties 
respectively,  for  whom  and  for  whose 
benefit  such  action  shall  be  brought."  The 
measure  of  damage  is  not  the  loss  or  suf- 
fering of  the  deceased,  but  the  injury  re- 
sulting from  his  death  to  his  family.  This 
language  seems  more  appropriate  to  a 
loss  of  which  some  estimate  may  be  made 
than  an  indefinite  sum,  independent  of  all 
pecuniary  estimate,  to  soothe  the  feelings, 
and  the  division  of  the  amount  strongly 
leads  to  the  same  conclusion.  "And  the 
amount  so  recovered  shall  be  divided 
amongst  the  before-mentioned. parties  in 
such  shares  as  the  jury  by  their  verdict 
shall  find  or  direct."  By  what  rules  ought 
the  jury  to  be  guided  in  this  apportionment  ? 
Are  they  to  inquire  into  the  degree  of 
mental  anguish  which  each  member  of  the 
family  has  suffered  from  the  bereavement? 
Then,  not  only  the  child  without  filial 
piety,  but  a  lunatic  child,  and  a  child  of 
very  tender  years,  and  a  posthumous  child, 
on  the  death  of  the  father,  may  have  some- 
thing for  pecuniary  loss,  but  cannot  come 
in  pari  passu  with  the  other  children, 
and  must  be  cut  off  from  the  solatium.  It 
seems  to  us  that  if  the  legislature  had  in- 
tended to  go  the  extreme  length,  not  only 
of  giving  compensation  for  pecuniary  loss, 
but  a  solatium  to  all  the  relations  enumer- 
ated in  section  5 — a  father  and  a  mother, 
a  grandfather  and  grandmother,  a  step- 
father and  stepmother,  a  son  and  daughter, 
a  grandson  and  grand-daughter,  a  stepson 
and  stepdaughter,  language  more  clear  and 
appropriate  for  this  purpose  would  have 
been  employed.  An  argument  has  been 
drawn  from  section  4,  which  requires  the 
plaintiff  to  deliver  the  particulars  of  the 
nature  of  the  claim  in  respect  of  which 
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damage  shall  be  sought  to  be  lecoveied, 
as  if  it  were  so  much  for  pecuniary  damage 
and  so  much  for  solatium.  But  these  woids 
will  be  abundantly  satisfied  by  a  statement 
of  the  manner  in  which  the  pecuniary  loss 
to  the  different  persons  for  whom  the  action 
is  brought  is  alleged  to  have  arisen*  We 
conceive  that  the  legislature  would  not 
have  thrown  upon  the  jury  such  great  dif- 
ficulty in  calculating  and  apportioning  the 
solatium  to  the  different  members  of  the 
family  without  some  rules  for  their  guid- 
ance. When  an  action  is  brought  by  an 
individual  for  a  personal  wrong,  the  jury 
in  assessing  the  damages  can  with  Httle 
difiiculty  award  him  a  solatium  for  his 
mental  sufferings,  along  with  an  indemnity 
for  his  pecuniary  loss.  There  may  be  a 
calculation  of  the  pecuniary  loss  sustained 
by  the  different  members  of  the  family 
from  the  death  of  one  of  them  ;  but  if  the 
jury  were  to  proceed  to  estimate  the  rela- 
tive degree  of  mental  anguish  of  a  widow 
and  twelve  children,  from  the  death  of  the 
father  of  the  fSamily,  a  serious  danger 
might  arise  of  damages  being  given  to  the 
ruin  of  the  defendants.  We  must  recollect 
that  the  act  we  are  construing  applies  not 
only  to  great  railway  companies,  but  to 
little  tradesmen,  who  send  out  a  cart  and 
horse  in  the  care  of  an  apprentice.  For 
these  reasons  we  are  of  opinion,  that  the 
learned  Judge,  at  the  trial,  ought  more 
explicitly  to  have  told  the  jury,  that  in 
assessing  the  damages  they  could  not  take 
into  their  consideration  the  mental  suffer- 
ings of  the  plaintiff  for  the  loss  of  her 
husband,  and  that  as  the  damages  certainly 
exceeded  any  loss  sustained  by  her  admit- 
ting of  a  pecuniary  estimate,  they  must  be 
considered  excessive.  The  rule  for  a  new 
trial  must,  therefore,  be  made  absolute 
on  the  ground  of  misdirection. 

Rule  absolute  accordingly. 


2.    > 
17.i 


Ex  parte  ramshay. 


1852 
Feb 

County  Court  Judge  —  Removal  of — 
9  <J*  10  Fict,  c.  96.  s.  18. — Conclusiveness 
of  Dismissal — Quo  Warranto — Jurisdiction 
of  Chancellor. 

By  the  9^  10  Fict.  c.  95.  s.  18.  it  shall 


be  lawful  for  the  Lord  Chancellor ^  or^ 
the  whole  district  is  within  the  dm 
Lancaster^  for  the  Chancellor  of  iJk 
duchy,  if  he  shall  think  fit,  to  remo 
inabUiiy  or  misbehaviour  any  Judge  a* 
appointed  or  hereafter  to  be  appokUed 
an  instrument  under  the  hand  and  i 
the  Chancellor  of  the  duchy,  W.  R.  m 
moved  from  his  office  of  county  court 
on  the  ground  of  inabHUy  or  misbehaoi 

Held,  that  this  instrument  was  not 
lutely  conclusive,  but  that  U  was  open 
party  removed  to  shew  that  he  had  no 
of  the  charges  against  him,  or  no  oppot 
of  being  heard  in  his  defence,  or  ti 
evidence  was  adduced  to  support  the  d! 
or  that  the  complaints  against  him  wi 
of  such  a  nature  as  amounted  to  mahi 
misbehaviour  vnthin  the  meaning  of  U 
but  where  he  had  a  fair  opportunity  ig 
heard,  and  where  the  charges,  tf 
amounted  to  inability  or  mi^ehavknsr 
office,  and  evidence  had  been  given  in  a 
of  them,  the  Chancellor  was  held  to 
sole  Judge  of  the  weight  of  the  evident 
this  Court  would  not  question  the  a% 
ment  of  a  successor  by  quo  warranto. 

An  instrument  removing  a  county 
Judge  from  office  need  not  set  out  i 
proceedings  instituted  in  order  to  the  r< 
with  the  specific  charges  shewing  inab 
misbehaviour,  or  the  evidence  adduced 
port  those  charges. 

If  it  be  drawn  up  m  the  words  of  \ 
of  parliament  it  will  be  presumed,  w 
contrary  is  proved,  that  the  Chancel 
duly  exercised  his  jurisdiction. 

Sir  F.  Kelly,  upon  a  former  day 
term  (1),  moved  for  a  rule  calling 
Joseph  Pollock,  Esq.  to  shew  cans 
an  information  in  the  nature  of  a  ^ 
ranto  should  not  be  filed  against 
calling  upon  him  to  shew  by 
authority  he  exercised  the  office  of 
of  the  County  Court  of  Lancashire,  I 
at  Liverpool.  The  material  facts 
case,  as  well  as  the  grounds  upon  whi 
motion  was  made,  are  stated  in  the 
ment  of  the  Court,  and  it  is  therefo 
necessary  to  set  them  out  here.  T 
lowing  authorities  were  cited  on  be 

(1)  Jan.  31,  before  Lord  Campbell,  C.J. 
son,  i,f  Coleridge,  J.  and  Wightman,  J. 


^OLXXI.] 


JJ«  applicant— T*«  King  v.  Warren  (2), 
J^  Queen  v.   Owen  (S),  and  £«  parle 

Judgment  was  now  delivered  by — 

Ik)rd  Campbell,  C.J.  -r-  This  was  a 
^^tion  for  a  Tule  to  shew  cause  why  an  in- 
foir^xiaticm  im  the  nature  of  a  quo  warranto 
'^otild  not  be  filed  against  Joseph  Pollock, 
^^^.,  calling  upon  him  to  shew  by  what 
^^^iioiity  he  exercises  the  office  of  Judge 
^^  t;he  County  Court  for  Lancashire,  hM 
^  lireipool.  The  ground  of  the  f^plica- 
tiozi  is,  that  when  he  was  appointed  to  the 
!>^KGe  it  was  not  vacant,  William  Ram- 
Klusy,  Esq.,  who  before  filled  it,  not  having 
f^rcn  lawfully  removed  firom  it.  The  question 
iw-liJck  we  have  to  consider,  therefore,  is, 
wrliether,  upon  the  affidavits  laid  before  us, 
iiftr.  Ramirfiay  is  entitled  to  question  the 
Le^raHty  of  his  removal  in  a  quo  warranto 
against  his  successor. 

This  depends  upon  the  true  construction 

or  the  9  &  10  Vict.  c.  95.  s.  1 8,  whereby  it' 

im  enacted— <'  That  it  shall  be  lawful  for  the 

XL^ood  Chancellor,  or,  when  the  whole  of 

tike  dtttrict  is  within  the  Duchy  of  Lan- 

eauBter,  for  the  Chancellor  of  the  said  Duchy, 

i£  liediall  think  fit,  to  remove  for  inability 

oiT   misbehaviour  any  such  Judge  already 

scppointed  or  hereafter  to  be  appointed.'' 

Hy  a  formal  instrument  imder  the  hand 

Mild  seal  of  Peorge  Frederick,  Earl  of  Car- 

^We,  Chancellor  of  the  Duchy  of  Lancas- 

*«r»  widun  which  the  whole  of  the  district 

<^  tfaii  county  court  lies,  Mr.  Ramshay, 

«fore  the  appointment  of  Mr.   Pollock, 

^^  removed  for  inability  and  misbeha- 

^*>nr.  We  are  of  opinion  that  this  instni- 

^^>^  is  not  absolutely  conclusive ;  that  the 

^^^eellor  in  the  exercise  of  the  authority 

^  ^itnuM  from  the  office,  is,  in  the  language 

JJ'  the  Judges  in    The  King  v.    fVarren, 

■''bject  to  the  controul  of  tins  Court,"  and 

^J^  (u  is  there  said)  we  may  inquire  into 

^  eanse  and  manner  of  amotion."    We 

?'^ot  insist  that  the  instrument  of  removal 

^•U  set  out  all  the  proceedings  instituted 

g«J^^  to  tl|e  removal,  with  the  specific 

^^^■gtt  shewing  inability  or  misbehaviour, 

55>  Cowp.870. 
Qk^^  n  aB.  Rep.  476 ;  s.  c  19  Law  J.  Rep.  (n.s.) 

"  SJ^  4C«n.  B.  Rm.  507;  1.  c  16  Law  J.  Rep. 
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or  the  evidence  adduced  to  support  these 
charges*  The  instrument  being  drawn  up 
in  the  words  of  the  act  of  parliament,  we 
may  presume  that  the  Chancellor  has  duly 
exercised  his  jurisdiction  till  the  contrary 
is  proved.  But  we  think  that  it  would 
have  been  open  to  Mr.  Ramshay  to  shew 
that  he  was  removed  without  notice  of  any 
charges  against  him,  or  without  an  oppor- 
tunity of  being  heard  in  his  defence,  or  that 
no  evidence  was  adduced  to  support  the 
charges,  or  that  the  complaints  against  him 
were  not  for  inability  or  misbehaviour  in 
his  office,  and  were  of  such  a  nature  that 
if  proved  or  admitted  they  could  not  dis- 
qualify him  for  his  office  or  amount  to 
inahiiitg  or  misbehaviour  within  the  meaning 
of  the  act  of  parliament.  Upon  such  affi* 
davits,  we  think  that  we  should  have  been 
bound  to  grant  a  rule  to  shew  cause  for  a 
quo  warranto^  with  a  view  to  his  being 
afterwards  restored  to  his  office,  firom 
which  he  had  been  illegally  removed.  We 
are  to  see  that  Judges  and  functionaries 
vested  with  judicial  authority  do  not  ex- 
ceed their  jurisdiction.  The  Chancellor 
has  authority  to  remove  a  Judge  of  a 
county  court  only  on  the  implied  condition 
prescribed  by  the  principles  of  eternal  jus- 
tice, that  he  hears  the  party  accused ;  he 
cannot  legally  act  upon  such  an  occasion 
without  some  evidence  being  adduced  to 
support  the  charges,  and  he  has  no  autho- 
rity to  remove  for  matters  unconnected 
with  inability  or  misbehaviour  in  the  office 
of  county  court  Judges.  Where  the  party  | 
complained  against  has  had  a  fair  oppor- 
tunity of  being  heard  ;  where  the  charges,  1 
if  true,  amount  to  inability  or  misbehaviour,  \ 
and  where  evidence  has  been  given  in  ^ 
support  of  them,  we  think  we  cannot  in- 
quire into  the  amount  of  evidence,  or  the 
balance  of  evidence,  the  Chancellor,  acting 
within  his  jurisdiction,  being  the  consti- 
tuted judge  upon  this  subject. 

Looking  to  the  affidavits  on  which  this 
motion  was  made,  they  appear  to  us  to  be 
insufficient  to  rebut  the  presumption  that 
the  removal  was  regular  and  rightAil. 
The  affidavits  very  strongly  assert  Mr. 
Ramshay *s  imiform  good  conduct  as  a 
Judge,  as  well  as  his  ability,  and  they 
particularly  seek  to  justify  his  conduct  on 
some  occasions  when  he  was  supposed  to 
have  acted  imprQperly,  as  in  fining  the 
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editor  of  a  newspaper  for  a  contempt  of 
Court  But  Mr.  Eamshay  does  not  say 
that  grave  charges  of  misbebavionr  as  a 
Judge  were  not  brought  against  him,  or 
that  he  had  no  notice  of  these  charges,  or 
that  he  had  not  a  fair  opportunity  of  being 
heard  upon  them,  or  that  evidence  was  not 
adduced  to  support  them.  Consistently 
with  these  affidavits,  the  proceedings  may 
have  been  regularly  conducted,  and  there 
may  have  been  evidence  before  Lord 
Carlisle  sufficient  to  support  the  charges 
and  to  warrant  the  judgment.  Sir  FiUsroy 
Kelly  contended  that  upon  the  just  con- 
struction of  the  statute  this  Court  is  bound 
to  grant  a  quo  warranto,  so  that  the  merits 
of  the  case  may  be  ultimately  determined 
by  a  jury.  But  we  are  of  opinion  that 
when  the  Chancellor  has  duly  acted  within 
his  jurisdiction  in  the  exercise  of  .  his 
authority,  giving  notice  to  the  party  ac- 
cused of  the  charges  against  him,  those 
charges  if  true  amounting  to  inability  or 
misbehaviour  in  his  office,  inquiring  by 
evidence  into  the  truth  of  the  charges,  and 
hearing  the  party  accused,  the  legislature 
intended  that  the  Chancellor's  sentence  of 
removal  should  be  final  and  conclusive. 
Much  stress  has  been  laid  upon  the  hard- 
ship which,  from  this  construction  of  the 
statute,  would  arise  to  county  court  Judges, 
who  certainly  fill  an  office  of  great  dignity 
and  importance  in  the  administration  of 
justice.  But '^  such  a  topic  can  only  be 
legitimately  used  to  assist  us  in  getting  at 
the  real  meaning  of  the  legislature ;  when 
that  is  ascertained,  we  are  not  at  liberty  to 
be  governed  by  any  opinion  which  we  may 
entertain  as  to  the  policy  or  even  the 
justice  of  the  enactment.  But  it  may  not 
be  very  improbable  that  the  legblature, 
amidst  a  choice  of  difficulties,  intended  to 
confer  this  power  of  removal,  without  an 
appeal  to  a  jury,  upon  the  Lord  Chancellor 
or  the  Chancellor  of  the  Duchy  of  Lancas- 
ter. These  are  high  functionaries  under 
the  Crown,  and  directly  responsible  to  par^ 
liament  for  the  due  exercise  of  the  autho- 
rity committed  to  them.  There  must  be 
a  power  lodged  somewhere  of  removing 
county  court  Judges  both  for  inability 
and  misbehaviour.  Practically,  this  power 
could  hardly  be  exercised  by  the  Crown  on 
the  address  of  the  two  houses  of  parliament, 
according  to  the  course  prescribed  for  the 


removal  of  the  Judges  of  "the  ^a 
courts  in  Westminster  Hall.  la  tiM 
to  a  jury,  which  it  is  supposed  il 
legislature  must  have  contemplatec 
gether  bee  from  inconvenience  7  "9 
due  deference  for  juries  in  the  ezei 
their  proper  functions,  die  legislata 
have  thought  that  the  Lord  High 
cellor  of  Great  Britain^  or  the  Chi 
of  the  Duchy  of  Lancaster,  is  lil 
form  quite  as  impartial  and  enli| 
an  opinion  after  hearing  evidenoe 
subject  as  to  the  ability  and  behairic 
Judge  in  his  office.  Nor  can  we  O' 
the  obstruction  which  would  arise 
administration  of  justice  in  the  4 
from  the  doctrine  contended  for.  ] 
a  removal  after  an  inquiry  duly  con 
the  appointment  of  a  auooessoor  i 
questioned  in  a  quo  warrafUo^  then  i 
case  in  which  affidavits  can  be  o 
denying  the  charges  and  fabifyi 
evidenoe  by  which  they  wen  anpp 
quo  warranto  may  go :  unseemly  m\ 
may  arise  between  the  two  daamaat 
office  in  the  discharge  of  its  data 
questions  may  be  made  whether 
proceedings  in  the  court  for  many 
exe  not  coram  wm  judiee.  But,  a; 
we  must  look  to  the  language  wi 
legislature  has  employed,  and  put 
its  natural  and  grammatical  n 
nothing  appearing  to  shew  that  it 
in  any  extraordinary  sense-*''  It  i 
lawful  for  the  Lord  Chancellor,  if  ] 
think  fit,  to  remove  for  inability 
behaviour  any  such  Judge."  Is  : 
natural  and  grammatical  meaning 
language,  that  if  the  Chancellor  p 
duly,  he  may,  without  appeal,  rem 
inability  or  misbehaviour,  and  that 
heard  evidence  Ae  is  to  determine  i 
the  inability  or  misbehaviour  is  nuu 
He  is  clearly  constituted  Judge  of 
ability  or  misbehaviour  in  the  first  ii 
and  if  no  appeal  is  given  expressly 
pliediy  his  judgment  must  be  fim 
appeal  is  expressly  given,  and  to  ii 
appeal  we  think  would  be  to.  legiali 
to  construe  the  language  of  the  legi 
Sir  Fitzroy  Kelly  relied  much  i 
Queen  v.  Owen,  but  when  this  case 
mined  it  will  be  found  to  be  no  ai 
in  his  favour.  Although  it  prooc 
section  24.  of  the  act,  respecting 
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mofil  of  a  derit  b j  s  Judge,  it  would  have 
been  itrongly  in  point  if  the  quo  warranto 
^  been  ihtre  granted  after  the  Judge 
bad  objected  to  the  derk  charges  which,  if 
tnie,  piored  inability  or  misconduct,  and 
after  doe  inquiry  and  giving  the  clerk  an 
o|^K)rtumty  of  being  h^rd,  had  dismissed 
^  eleik   upon    &ib    ground    that    the 
chaiges   were    substantiated.      But,    on 
inqmring  what  took  place  when  the  quo 
^f^rranio  was  granted,   we  find    that  it 
was  made  out  to  the  sadsfaction  of  the 
Court,  tbit,  instead  of  misbehaviour  being 
^puted  to  the  derk,  it  was  admitted  that 
^  bad  always  performed  the  duties  of 
^  office  unejcceptionably,  and  the  only 
^hUity  imputed  was  an  inability  to  pay 
^  bis  debts,  without  any  suggestion  that 
^bishsd  affected  his  mind  or  in  any  degree 
disaMed  him  from  doing  the  duties  of  derk. 
Therefore,  there  was  no  imputation  of  in- 
ability or  misbehaviour  in  his  office,  and 
^dinitdng  the  tmth  of  all  that  was  imputed. 
Bo  inability  or  misbehaviour  in  his  dffice 
Speared.    When  the  spedal  verdict  was 
■igoed  no  question  arose  as  to  the  right  to 
^  fso  warratUoj  and  the  observations  of 
^  kamed  Judges  then  made  must  be 
^*^  with  refisrence  to  the  £acts  and  points 
^^  belbre  the  Court.     Sir  Fitzroy  KeUy 
f^^mae  relied  on  a  dass  of  cases  respect- 
^  tbe  removal  of  a  parish  clerk  by  the 
jyoabent.   But,  supposing  the  Chancellor 
^^'^  baa  only  the  aame  power  of  removing 
fr  eoimty  court  Judge  which  the  incum- 
j^t  has  of  removing  the  derk  at  common 
y^f  no  ease  has  been  dted  where,  the 
''^^mbait    having    proceeded    regularly 
^^Wntt  the  parish  derk,  bringing  charges 
^P««ist  him  of  misbehaviour  in  his  office, 
y^^  him  notice  of  these  charges,  and,  after 
]^7^^  evidence  to  substantiate  them  and 
r^^'iig  the  defence,  dismissed  the  clerk  on 
^^  giomiid  that  the  charges  were  proved, 
^^  Court  interfered  to  restore  him   by 
^^^^^4amiis  an  affidavits  that  he  was  inno- 
^^^^  and  that  the  evidence  against  him  was 
^^5?^^    The  case  of  The  King  v.  Warren^ 
^^^^^was  mainly  relied  upon,  is  not  by 
Z]^j^  mems  to  this  effect.     The  report  is 
^^^^  and  unsatisfactory,  but  the  rule  to 
mj[?*'^w  eanse  seems  to  have  been  granted  on 
gioiind  that  the  clerk  was  in  prison 
1 1w  was  xemo  ved,  so  that  he  could  not 
^  been  keaidin  his  defence ;  that  he  had 
&w  flnms,  XXL--Q.a 


appointed  a  deputy,  and  that  no  miscon« 
duct  in  his  office  had  been  imputed  to  him. 
When  cause  was  shewn  the  Court  said, 
*'  There  is  no  suffident  reason  assigned  in 
the  affidavits  that  have  been  read  upon 
which  the  Court  can  exercise  thdr  judg- 
ment; nor  is  there  any  instance  produced 
of  any  misbehaviour  of  consequence." 
Therefore,  supposing  that  the  clerk  had 
been  heard  in  this  case  as  in  The  Queen  v. 
Owen,  no  inability  or  misbehaviour  in  the 
office  was  imputed,  and  the  incumbent  had 
no  authority  to  remove.  Lord  Mansfield 
there  uses  die  expression  which  we  adopt : 
"  He  can  never  be  the  sole  Judge  and  remove 
him  ad  libitum  without  bdng  subject  to  the 
controul  of  this  Court;  the  Court  may 
inquire  into  the  cause  and  manner  of 
amotion."  But  from  the  language  of  the 
Judges  and  the  course  of  the  proceeding, 
there  can  be  little  doubt  that  if  the  affida* 
vits  had  shewn  that  acts  of  misconduct  in 
his  office  were  imputed  to  the  clerk,  that  he 
had  been  heard  upon  them,  and  that  the 
incumbent  proceeded  on  the  belief  of  evi- 
dence in  support  of  the  charges,  the  rule 
never  would  have  been  granted,  however 
numerous  or  strong  might  have  been  the 
affidavits  to  shew  that  the  clerk  was  inno- 
cent. 

We  are,  therefore,  of  opinion  that  the 
construction  of  the  act  of  parliament  con- 
tended for  neither  rests  on  prindple  nor  on 
authority ;  and  that  unless  some  defect  is 
pointed  out  in  the  manner  in  which  the  pro- 
ceedings were  conducted  in  this  case,  we 
are  not  entitled  to  interfere.  Sir  Fitzroy 
Kelly  complained  that  the  charges  having 
originated  in  a  memorial  of  a  society  at 
Liverpool,  called  the  Guardian  Society,  for 
misconduct  in  fining  a  person  of  the  name 
of  Whitty  for  a  supposed  insult  to  the  Judge, 
other  charges  not  contained  in  the  memo- 
rial were  afterwards  brought  forward.  But 
such  an  inquiry  is  to  be  conducted  accord- 
ing to  the  substantial  rules  of  justice,  not 
according  to  the  technical  rules  of  special 
pleading.  It  is  conducted  as  an  inquiry 
before  the  Benchers  of  an  inn  of  court  into 
charges  upon  which  a  barrister  may  be 
disbarred,  and  can  be  conducted  in  no  other 
way,  the  legislature  not  having  prescribed 
any  formalities,  and  not  having  conferred 
the  power  of  administering  an  oath.  It  is 
not  alleged  by  Mr.  Ramshay  that  he  was 
21 
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not  fully  beiBcd  an  all  ibe  ohargei  brotight 
agaiOBt  liiau  Complaint  k  next  made  of 
the  iime  wkkh  ebpeed  between  the  dose 
c^  the  inquiry  and  the  sentence  of  removal, 
and  that  no  further  notice  was  given  to 
Mr.  Aamsbay  to  shew  cause  why  he  should 
not  be  removed.  But  the  £air  inference  from 
the  affidavits  is,  that  the  inquiry  was  known 
to  all  parties  to  be  Qnally  closed,  and  that 
the  Chancellor  of  the  duchy  only  took 
(imo  deliberately  to  consider  the  evidence 
and  to  consider  his  judgment. 

Last  of  all,  it  is  said  that  this  solemn 
judgment  under  his  hand  and  seal  is  vitiated 
by  a  private  letter  of  the  same  date,  written 
by  Lord  Carlisle  to  Mr.  Ramshay;  but 
although  a  general  liberty  is  given  to  Mr. 
Ramshay  to  make  what  use  of  it  he  pleased, 
one  can  hardly  think  that  dus  extended  to 
the  use  of  it  in  a  court  of  justice  for  the 
purpose  of  nullifying  the  dismissal.  It  was 
evidently  written  with  a  view  of  softening 
as  much  as  possible  the  pain  to  be  inflicted 
in  the  discharge  of  a  public  duty,  and  the 
sentiments  there  expressed  are  perfectly 
consistent  with  the  tenour  of  the  sentence 
of  removal ;  for  it  is  possible  that  a  man 
may  have  valuable  qualities  and  may  be 
amiable  in  private  Ufe,  and  yet  may  be 
justly  removed  for  inability  and  misbe- 
haviour as  a  Judge.  For  these  reasons  we 
are  of  opinion  that  a  rule  nisi  in  this  case 
ought  not  to  be  granted. 

Rule  refused. 
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Devise-^Construeiion'^Estate  in  Fee — 
Executory  Devise — Estate  for  Hfe  by  tmpli- 
cdtkm — Vying  in  Lifetime  of  Testator, 

A  testator  willed  and  bequeathed  freehold 
and  leasehold  property  to  be  divided  equally 
among  his  children  in  manner  following, 
that  is  to  say,  "  /  unll  and  bequeaih  to  my 
eldest  son  A,  O,  one-seventh  share  of  my 
property,  to  his  heirs,  executors  and  adminis- 
trators," Then  followed  gifts  in  similar 
words  of  one-seventh  to  each  of  his  other  six 
children,  *'  And  in  case  any  of  my  sons  or 
daughters  die  without  issue,  that  their  share 


returns  to  my  sons  ami  dnyhUn  e 
among  them;  and  in  ^ase  any' of  m 
and  daughters  die  and  lemving  iasue^tk 
take  their  debased  pmtenH^s  slkatmi  *km 
share  aUkeJ*  All  the  seven  chiUrmfk 
testator  survived  him,  and  one  vfihem 
wards  died  leaving  an  eldest  nm  and^-A 
other  children:  —  Held^  thai  CUr 
clause  did  not  operate  eUMer  by  waj^i 
eutory  devise,  or  to  out  dvwn  theim 
the  parents  to  mn  estate  for  lifb^  bui 
referred  to  a  dying  of  the  sons  mi  dm 
of  the  testator  in  to  ItfetsutOf  wmd  iimi 
quently  the  eldest  son  qf  the  dlsorosa 
took  the  whole  of  hie  parents  shmre 
freeholds  as  his  heir-at^km  amd  in  ths 
holds  as  his  adndnistnUor. 

The  following  case  was,  fay  or 
Knight  Bmee,  Y.C,  stated  fbr  the'C 
of  this  Court. 

William  Gee  was  at  the  date  of  hi 
and  thence  up  to  and  at -the  timo 
death,  seised  in  fee  simple  of  divers  h 
estates,  and  possessed  for  long  te! 
years,  still  unexpired,  of  divers  ici 
estates ;  and  being  so  seised  and  pos 
the  said  William  Gee  duly  made-a» 
lished  his  last  will  and  testament  mn 
which  was  executed  and  attested 
law  was  then  required  to  render 
devises  of  real  estates;  the  material 
which  was  as  follows  :— 

**  Furthermore,  I  will  and  bequei 
whole  of  my  freehold,  leasehold  mi 
sonal  property  to  be  divided  e 
amongst  my  dear  and  afieetionato  d 
in  manner  and  form  following,  tha 
say,  I  will  and  bequeath  to  my  elde 
Adam  Gee,  one  seventh  share  of  n 
perty,  to  his  heirs,  executors  and  ad 
trators;  and  anoUier  seventh  share 
to  my  daughter,  So{^a  Gee,  to  hei 
executors  and  administrators ;  and  a 
seventh  share  I  give  to  my  daughter^ 
Gtee,  to  her  heirs,  executors,  andadmi 
tors ;  and  another  seventh  share  '. 
and  bequeath  to  ray  son,  Joseph  ( 
his  heirs,  executors  and  administratoi 
another  seventh  share  I  give  and  bequ 
my  daughter,  Ann  Gee,  to  her  heitS|4 
tors,  and  administrators;  and  another  si 
share  I  give  and  bequeath  to  my  dav 
Martha  Gee,  to  her  heirs,  execuUn 
administrators  ;  and  another  seventh 


^mm  iTIIJ 
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f    ^jtn  ond'^lie^nMilh    to   ny  daaf^terv 

^UsdMtbGfoeytoliarhciniexeeQtoiB^  jmd 

^^isKinartaiton ;  md  in  case  «fty  of  iny 

nf«^  III  or  >dangirtciii  &  withimt>is8aey  tliat 

^^SrshsitoMtimvto  my  sons  and  daaghten 

«9^midly  UttODgBt  them  r  and  in  ease  any 

oP-  saay  SOBS  awl  daugktexa  die  and  leaving 

i'^^ju»  dMt  they  take  llleir  deceased  parent's 

^■■^Tei  ahne  mid  slianf  mlike.'^ 

TVhe  saidtestator  departed  this  life  on  the 
l^t^:^  ^7  of  Jidy-.ims,  without  having  in 
iK»y  wny  inevoked  or  altered'  his  said  wiH» 
l^M^^inghiansBf¥ifiitghis  saidseven  ohiidren 
tl^«»Tein  naotodf  and  his  exeentrix*  and 
duly  proved  his  said  will  after 
deatii  in  tlMi  pnfper  ecclesiastical  court, 
asn^  assented  to  the  bequests  made  hy  his 
i^LidL  wfll  of  his  leasehold  property. 

One  of  tiie  ^M  eeven  diildren  of  the 

aansdtestaliorfaaa:  since  died  intestate,  and 

Id^vmg  him  surviving  an  eldest  son,  his 

~  and'Sewnd  -  otiier  children, 

adminislration'  nf  the    estate    and 

of  «aeh  deceased-  e&ild  has  been 

lta>lMi  saidddiest'son  by  the  proper 

1  nautt  •   ^  ■  '-. 

Ibe^^tuesftions-fiir  te^'Ofnnion  of  this 

Oourt  were;  fisst/whetho]^  the  dd^t  son  and 

Incnua^law;  ov  jdl  the  children  of  the  said 

ilt^rBMtd  diMd  of  the  said  testator,  is  or 

■VQ  entitled  to  such  deceased  child's  share 

^    tht  ikcehold  estates  of  which  the  said 

^^tator  died  seised  in  lee;  and,  secondly, 

^'^tfidier  the  eldest  son  and  administrator, 

^  aQife  ehildrett  of  such  deceased  child, 

^  ^sse  antidad  to  snch  deceased  child's 

*^;k«  in  tiieleaaehold  estates,  of  which  the 

^^^  testator  died  possessed  for  ienoM  of 

<^ftmd&r,  4oT  the  plaintiff  (I).— The 

2^^itieB  is^  whether,   one  of  the  seven 

rr^dfen-  halving  daied  leaving  an  eldest  son 

^^'^^dier  ahildren,  sneh  eldest  son  takes 

^J^'%ho]aof  his  parentis  diare,  or  whether 

^  ^^ditiaJMn  amongst'  all  the  ehildren.     It 

:that  he  takes  the  whole  of 

'  Tdaltf^  la  heir  and  the  whole  of  the 

r  «s  administrator  of  his  parent. 

is*  n'-'cinr  fee  given,  in  the  first 

^  to  eadi  of  the  children  in  a  seventh 

,  /^.apwipsity^  but  it  is  said  that  the  clause 

fj5'Wov:  ll,  mi,  lictorc  Lord  Campbell,  C  J., 


at  the  end  eats  down  the  gift;-  !« tease 
any  of  the  testator's  sons  and  dangfateva  die 
without  issue  their  shares  are  to  rotmit 
equally  among  his  other  sons  and  daugbteilu 
This  cannot  be  construed  as  an  executory 
devise,'  because  it  would  be  too  remoCi^^ 
as  so  far  as  the  realty  is  concerned  it  ex^^ 
tends  to  an  indefinite  fiulure  of  issue.  But 
there  is  a  second  contingency,  **in  case 
any  of  my  sons  and  daughters  die  aM 
leavimg  issue ;"  in  that  event  the  issue  are 
to  take  the  deceased  parent's  share,  share 
and  share  alike.  This  clearly  cannot  be 
held  to  be  an  executory  devise. 

[Lord  Campbell,  C.J.«-«>The  first  part 
of  the  clause  would  if  it  stood  alone.] 

The  rest  of  the  will  shews  that  an  inde* 
finite  failure  of  issue  is  contemplated,  and 
so  the  fee  would  be  out  down  to  an 
estate  tail.  Then,  is  a  life  estate  given 
by  implication  ?  As  words  of  inheritance 
are  here  used,  it  would  be  repugnant  to 
the  plain  meaning  of  those  words,  and  an 
alteration  of  the  gift,  to  hold  that  a  life 
estate  only  passed.  There  is  no  authority 
for  such  a  construction--*>Z)oe  d.  Lijf&rd  v. 
Sparrow  (2),  ClmfUtn  v.  Lowe  (3),  Da 
Costa  V.  Keir  (4).  The  whole  will  may  be 
reconciled  by  referring  the  death  of  the 
children  to  a  death  in  the  testator's  life^ 
time — Slade  v.  MUner  (5),  Doe  d.  Cado^n 
T.  E wart  (6),  Barlow  v.  Salter  (7). 

BarstoWy  contra. — The  argument  of  the 
plaintiff  requires  the  insertion  of  the  words 
"  in  my  lifetime"  in  the  latter  clause  of  the 
will.  This  the  Vice  Chancellor  refused  to  do 
(8).  Clayton  v.  Lowe,  which  is  relied  upon, 
is  considered  to  be  a  doubtful  decision  in 
2  Jarman  on  JViUs,  p.  691.  It  is  said 
that  the  words  of  inheritance  are  conclusive 
against  an  intention  to  give  a  life  estate; 
but,  even  if  these  are  words  of  art,  where  it 
is  plain  that  technical  words  are  not  used 
in  a  technical  sense,  they  will  be  disre* 
garded.     But  it  is  clear  from  the  whole 


(2)  18  East,  359. 

(3)  5  B.  &  Aid.  636. 

(4)  3Ras8.d60;  s.  c.  5  Law  J.  Rep.  Chanc.  161. 

(5)  4Madd.l44. 

(6)  7  Ad.  &  £.  736|  a.  c.  7  Law  J.  Rep.  (k^ 
aB.U7. 


(7)  17Ve«,479. 

(8)  See 


See  Gee  v.  the  Town  Council  of  MancheaUf, 
19  Law  J.  Rep.  (ii.s.)  Ghana  151. 
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devise  that-^'  heira'*  ia  not  «s«d  in  its  strict 
fente.  Tha  word  *^  issue''  kore  clearly 
means'* children;"  andtbeexprtssMmtbat 
i^  shares  are  io  return  is  rery  strong  to 
shew  that  an  erent  occurring  after  the 
testator's  death  was  contemplated* 

[Lord  Campssll,  C.J.—- What  estate 
did  the  sons  and  daughters  then  take?] 

Estates  for  life,  with  remainders  to  their 
ohildren  in  common  as  purchasers.  In  the 
second  event,  that  of  leaving  issue,  the 
children  are  to  take  their  deceased  parent's 
shares,  share  and  share  alike.  That  is  not 
what  would  have  been  said  if  a  death  in 
the  testator's  l^time  were  referred  to. 

WilieMj  who  appeared  for  parties  in  the 
same  interest  as  the  plaintiff,  referred,  as 
tumieu9  CuruPf  to  Feame*9  QmiitijimU  Re* 
mainders^  372,  shewing  that  the  grand* 
children  might  take  as  purchasers  by  exe* 
cutory  devise. 

Crowder  replied. 

Cur,  adv.  vuU. 

Judgment  was  now  delivered  by — 

Lord  Campbell,  C.  J.-— The  will  of  the 
testator  in  this  case  contains  the  following 
words :—"  Furthermore,  I  will  and  be- 
queath the  whole  of  my  freehold,  leasehold 
and  personal  property  to  be  divided  equally 
amongst  my  dear  and  affectionate  children 
in  manner  and  form  following,  that  is  to 
say,  I  will  and  bequeath  to  my  eldest  son, 
Adam  Gee,  one-seventh  share  of  my  pro- 
perty, to  his  heirs,  executors  and  adminis- 
trators." Then  foUow  devises  and  be- 
quests in  the  very  same  words,  of  one- 
seventh  to  each  of  his  other  six  children. 
No  doubt  these  words,  without  more  added, 
will  pass  the  fee  simple  in  one-seventh  of 
the  freeholds,  and  the  absolute  interest  in 
one-seventh  of  the  leaseholds  to  each  of 
the  children.  And  such  must  have  been 
the  testator's  meaning;  because,  though 
the  word  "  heirs"  is  capable  of  two  senses, 
and  may,  from  other  parts  of  the  will,  have 
the  sense  of  **  heirs  of  the  body"  attached 
to  it,  the  words  **  executors  and  adminis- 
trators" are  not  capable  of  two  senses,  and 
must  be  intended  (though  not  necessary 
for  that  purpose)  to  pass  the  whole  interest. 
Then  follow  these  words,  **  And  in  case  any 
of  my  sons  or  daughters  die  without  issue, 
that  their  share  returns  to  my  sons  and 


daogfatefs  equally  anfoi^t  tkem^  i 
case  any  of  my  sons  and  danghto 
and  leaving  issue^  that  tbe^  'Mue 
deceased  parent's  share,  Am  and 
alike. "  Now  tlie  former  part  of  thiftc 
if  it  stood  aknue,  would^  aoeoiding  i 
case  of  Doe  d.  Cadogtm  v.  fifOf^M 
various  authorities  there  cited  and 
mented  on,  give  to  eaeh  of  the  eUldi 
estate  tail  in  the  freehold.  Buti 
case  it  cannot  have  been  intended  1 
testator,  nor  can  that  part  of  tlw  claii 
constmed  to  give  an  estate  tail  ia  tin 
holds  by  affixing  to  the  word  '*hei 
the  original  devise  the  sense  of  ^'k 
the  body,"  for  the  lattcor  part  of  tke 
expressly  provides  that  if  there  be 
they  (that  is,  o^  the  issue)  shall  taku 
parent's  share,  share  and  shsjre  alike 
that  by  the  latter  part  of  Ike  claiiae»  i 
children  of  each  devisee  would  tak< 
parent's  shate  as  purehaaera;  iHbe 
the  former  part  of  ^e  dauae  be  ma 
to  give  an  estate  tail,  the  eldest  aoi 
would  take  his  parent's  share  as  iai 
tail  by  descent.  Thus  there  would 
manifest  inconsistency,  and,  indeed*  o 
diction  between  the  two  paarts  of  th»( 
If,  therefore,  the  eldest  son  of  the  de 
parent  takes  all,  he  must  do  so  a 
general  in  respect  of  the  freehold  i 
administrator  in  respect  of  the  leas 
On  the  other  hand,  if  all  the  child 
the  deceased  parent  are  to  take,  thei 
do  so  in  one  of  two  ways^— eitfa 
way  of  executory  devise  and  beqn 
by  holding  that  the  last  clause  cuts 
their  parent's  interest  to  an  estate  £ 
rejecting  the  words  **  heirs,  execute 
administrators"  in  the  original  devi 
bequest. 

First,  with  respect  to  exeoutoty  i 
An  executory  devise  is  only  good  wh 
whole  estate  is  devised  in  the  first  ini 
but  on  the  happening  of  some  eoBtkr 
such  estate  is  defeated,  and  another.: 
is  to  take ;  so  that  but  for  the  hap] 
of  the  contingency  the  first  devisee 
keep  the  whole  estate.  Now  aa  r 
the  leaseholds,  the  parent  under  th 
would  take  the  whole  interest,  and 
former  part  of  the  last  clause  taken 
without  the  latter  part,  there  might 
good  executory  bequest  ta  the  sur 


<^0B.2Xi^ 


HILARY  TBRM,  1852. 


t45 


kotlMn  and  dstei*  On  stich  parent  dying 

^  »itSMmt  lemring  tBSue  Uwnff  at  the  tm€  ofhU 

iemtJk."  For  so  Um  words  ><  if  he  die  with- 

ost  issue"  would  be  oonstroed  in  regard  to 

^     leaseholds!  according  to  the  case  of 

f^trtJk  y.  Chapman  (10),  though  in  regard  to 

^    £eeholds  the   same  words  would   be 

fonstmed  to  mean  an  indefinite  faHure  of 

i>na««iid  gite  an  estate  tail;  but  then  the 

iw^ait  if  he  did  leave  issue  living  at  the 

time  of  his  death  would  keep  the  whde 

^i>te««st,  sinee  the  oontiagency  which  was 

^  defeat  it  WQfuldnot  have  happened.  But 

«h«]|  the  latter  part  of  the  last  clause  is 

f*lc«n  with  th»  fnmev  part,  as  it  must  be, 

^  m  ]dain  that  the  parent  never  eould 

fctgp  Um  whole  estate.     There  is  no  con* 

fitt^eney  at  alK  One  of  tihe  events  specified 

m  tli»  last  danse  mnst  of  necessity  happen, 

^nd  the  estate  of  the  parent  must  be  de« 

&»t€d  at  his  death.     He  must  die  at  some 

e,  and  he  mutt  die  with  or  without 

in  whatever  sense  those  words  are 

Len,  and  on  his  death  either  his  brothers 

«nd  sisteis  or  his  diildren  must  take  :'by 

>io    ponibility  can  he  himself  have  and 

l^eep  the  wboie  estate  expressly  given  him 

l>y    the    original    devise    and    bequest; 

^lacreas  such  possibility  is  an  essential 

uifpredient  to  make  an  ulterior  limitation 

^ypeiate  by  way  of  executory  devise.    This 

wrill,  therefore,  cannot  so  operate.     It  is, 

ndeed,  argued    in    Mr.   Jarman's  book, 

▼oL  ii.  p.  691,   commenting  on   Clayton 

▼•    Lowe   (which    is   on    all   fours    with 

^e  present  ease)   that   a    testator  may 

^  his  will  give  to  A.  an  estate  of  in- 

M«itattoe    during    his    life,    though    by 

^^  nme  will  he  makes  his  estate  to  deter- 

^Bne  at  his  death.  At  first  sight  this  looks 

yery  like  a  contradiction  in  terms,  but  it 

^  ponibk  to  eonoeive  that  there  may  be  a 

^^^  to  A.  and  his  heirs,  and  further,  that 

^  be  has  not  disposed  of  the  estate  in  his 

J^te  and  dies  possessed  of  it,  it  shall  on 

«>a^esth  go  over.   But  that  is  not  the  pre- 

^^i^case^  and,  in  tmth,  if  all  the  children 

*^  to  take,   it  must  be  by  the   second 

y^  suggested,  viz.,  by  cutting  down  the 

Jt****  ^  theb  parent  to  an  estate  for  life. 

f^^f  die  rule  laid  down  by  Lord  Ellen- 

in  giving  the  judgment  of  the 


Court  in  Doe  d.  Lifford  V.  Sparrow  ap« 
pears  to  us  to  be  the  true  ond.  '*  It  is 
material  to  consider  whether  the  devise  to 
the  testator's  son  and  daughter  can  operate 
so  as  to  give  effeot  to  all  the  words  he  has 
used  without  rejecting  anything  contained 
in  the  devise,  or  introducing  anythhig 
which  it  doea  not  contain ;  for  tiiere  ean 
be  no  rejection  or  introduction  if  all  the 
words  as  they  stand  can  operate ;  but  if  all 
the  words  as  they  stand  cannot  operate,  the 
Court  must  introdnoe  or  reject  as  may 
best  answer  what  may  appear  to  them 
to  have  been  the  testator's  intention.^ 
Applying  this  rule  to  the  present  case,  we 
must  see  whether  we  are  compelled  to  re» 
ject,  and  so  justified  in  xejeoting  altogether, 
the  words  **  heirs,  executors  and  adminis- 
trators" in  this  will,  or  whether  we  can 
give  effect  to  thoae  words,  and  also  to  the 
words  in  the  last  clause.  Now,  the  only 
mode  of  giving  efiect  to  them  all  is  by 
treating  the  words  in  the  last  clause  as 
words  of  substitution  only  in  case  of  a 
lapse,  and  referring  the  time  of  the  death 
of  the  parent  there  contemplated  to  the 
lifetime  of  the  testator.  This  was  the 
construction  adopted  in  the  case  of  Doe  d. 
Lifford  V.  Sparrow^  in  which  case,  how- 
ever,  there  were  other  words  pointing  to 
such  a  construction  in  a  subsequent  limit- 
ation, in  which  the  words  "  both  dead  at 
the  time  of  my  decease"  were  used.  The 
same  construction  was  also  adopted  in 
Clayton  v.  Lowe,  which  (as  we  have  ob- 
served) is  precisely  the  same  as  the  present 
case.  A  similar  construction  was  adopted 
in  Barker  v.  Cocks  (11),  except  that  in  that 
case,  there  being  an  antecedent  devise  to  a 
tenant  for  life,  remainder  to  the  devisee  in 
question,  general  words  speaking  of  the 
death  of  such  devisee  were  held  to  refer  to 
his  death  in  the  lifetime  of  the  tenant  for 
Kfe. 

It  appears  to  be  an  established  rule  that 
where  a  bequest  is  simply  to  A,  and  **  in 
case  of  his  death"  or  "  if  he  die"  to  B,  A. 
surviving  the  testator  takes  absolutely — 
see  Powell  on  Devises,  vol.  2,  p.  758,  and 
Williams  on  Executors,  p.  1000,  and  the 
cases  there  cited.  The  time  of  dying  is 
referred  of  necessity  to  the  lifetime  of  the 


<10)  1  P.WiiM.663. 


(11)  6Beay.82. 
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testator ;  otherwise,  as  A.  must  die  at  some 
time,  the  bequest  would  be  cut  down  to  an 
interest  for  life.  The  present  case  seems 
to  us  to  be  within  the  same  rule,  for  the 
dying  of  A.  with  or  mthoui  issue  is  as  cer- 
tain and  inevitable  an  event  as  the  dying 
of  A.  rfi|ip|y/  ^  i^^p^i  w^ias^ 
of  opinion  that  we  must  construe  the  last 
clause  in  this  will  as  referring  to  the  death 
of  the  devisees  in  the  lifetime  of  the  testator, 
in  order  to  give  efect  to  all  the  words  of 
his  will  and  to  VbjMi  ililing.  ^*  Jk  W 
doing  we  are  not  adding  to  his  will  or  in- 
troducing new  words  into  it,  but  only  con«» 
struing  the  words  which  tiie  testator  has 
used  birtMfi  Thdse  ^6tdB  m  totj  stand 
are  capable  of  being  referred  to  death  in  his 
lifetime  or  to  death  generally  at  any  time. 
We  think  that  the  case  of  Clayton  v.  Lowe 
was  well  decided,  and  shall  ccarti^  that  in 
our  opinion  the  eldest  sota  ktld  heir-at-law 
and  administrator,  excluding  the  other 
children  of  the  deceased,  is  entitled  aa 


well  to  the  freehold  as  to  Ae 
estates. 

A  certificate  was  sent  in  t 
with  this  judgment. 


1852. 
Jan.  24. 
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Bastardy — Order,  Form  of—S 
€AO.—$li^eft^^ffie^ebyl 

Hie  words  "  having  also  hem 
ewidence  tendered  by  the  said" 
in  the  forms  of  orders  of  bastard 
8  &  9  f^ict:  c.ldr^needoniibeiii^ 
any  evidence  has  been  given  on  he 
drfendant.  If  none  has  been  in 
dered  by  him,  these  words  are 
struck  out^ 

[For  the  report  of  the  above 
21  Lnw  J.  Rep.  (n.8.)  M.C.  p.  1 
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>•        8TAPLET0N  r.  CROFT. 

-14  ^  15  Vict.  c.  99.— Inad' 
f  Wife  of  Party  to  the  Suit. 

f  15  Vict.  c.  99.  has  not  either 
*  impliedly  rendered  the  wife  of 
a  civil  suit  a  competent  witness 
si  her  husband : — So  held,  dis- 
rle,  J. 

it  for  goods  sold  and  delivered, 

n  account  stated. 

on  assumpsit. 

trial,   before  Erie,   J.,   at  the 

Westminster,  in  Hilary  term 
swer  to  the  case  proved  by  the 
e  defendant  was  called  and  ex- 
a  witness  on  his  own  behalf^ 
ixing  that  his  wife  had  attended 
actions  in  question,  it  was  pro- 
11  her  as  a  witness  for  her  hus- 

was  objected  to  by  the  counsel 
btiff  on  the  ground  that  the 
r  wives  of  parties  to  the  suit 
BCkned  competent  witnesses  by 
16  Vict.  c.  99.     The  learned 

kowever,  of  opinion  that  the 
v'idaiiiMible  as  a  witness,  and 
I  hu  evidence,  and  the 


defendant  had  a  verdict.  In  the  same  term 
a  rule  nisi  for  a  new  trial  having  been 
obtained,  on  the  ground  that  this  evidence 
was  improperly  admitted, 

Montagu  Chambers  and  WelAy  now 
shewed  cause. — ^There  is  no  statute  or 
principle  which  now  operates  to  prevent 
the  wife  of  a  party  to  the  suit  from  giving 
evidence  at  a  civil  triaL  The  rule  for 
excluding  husbands  and  wives  of  parties 
appears  to  have  been  founded  on  two  dif- 
ferent reasons,  according  as  their  evidence 
was  offered  on  one  side  or  the  other.  They 
could  not  be  witnesses  for  each  other, 
because  their  interests  were  identical.  They 
could  not  give  evidence  against  each  other, 
on  the  ground  of  what  is  sometimes  called 
public  policy,  or,  as  it  is  stated  at  other 
times,  to  prevent  .implacable  quarrels  and 
dissensions  between  them  — ^tiil.  N.P. 
286,  Co.  Liu.  6,  h,  2  Hale,  P.C.  59, 
2  Hawk.  P.C.  600,  2  Stark.  onEvid.  149, 
and  O*  Connor  v.  Majaribanks  (1).  In  1 
Black.  Com.  443,  it  is  said  that  husband 
and  wife  ''  are  not  allowed  to  be  evidence 
for  or  against  each  other,  partly  because  it 
is  impossible  their  testimony  should  be  in- 

(1)  4  Man.  &0.  4M;  t.c.  11  Law  J.  Rep.  (ha) 
C.P.  267. 
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different,  but  principally  because  of  the 
union  of  person,  and  therefore,  if  they  were 
admitted  to  be  witnesses  for  each  other, 
they  would  contradict  one  maxim  of  law — 
nemo  in  proprid  causd  testis  esse  debet; 
and  if  against  each  other,  they  would  con- 
tradict another  maxim,  nemo  tenetw  seipsum 
accusare.**  In  Taylor  on  Evidence,  p.  898, 
it  is  laid  down  thus : — "  They  cannot  be 
witnesses  for  each  other,  because  their 
interests  are  identical;  neither  can  they 
testify  against  each  other,  bectosa  the 
admission  of  such  testimony  would  lead  to 
dissension  and  unhappiness,  and  possibly 
to  perjury.  .  .  .  Such  are  the  reasons 
usually  given  by  the  Judges  and  adopted 
by  the  text- writers  for  excluding  the  tes- 
timony of  married  persons  for  or  against 
each  other;  and  probably  these  reasons 
sufficiently  explain  the  rule  for  most  prac- 
tical purposes,  though  it  would  appear,  on 
close  examination,  that  they  are  not  strictly 
accurate,  and  do  not  embrace  all  the  cases 
that  are  governed  by  the  rule." 

[Lord  Campbell,  C.J. — You  cannot 
make  any  distinction  in  respect  of  admissi- 
bility whether  a  wife  is  called  for  or  against 
her  husband.] 

So  far  as  the  first  ground  of  exclusion — 
that  arising  from  identity  of  interest— -is 
concerned,  it  is  now  entirely  removed  by 
the  14  &  15  Vict.  c.  99;  because  the 
husband's  incompetency  from  interest  being 
removed,  the  wife's  is  removed  also.  The 
enactment  of  section  1.  is  very  large  and 
unqualified,  and  being  an  enabling  statute 
it  should  be  construed  so  as  to  advance 
the  object  which  it  professes.  It  will  be 
said  that  the  proviso  in  the  6  &  7  Vict, 
c.  85.  s.  1,  so  far  as  it  relates  to  the  hus- 
bands and  wives  of  parties,  is  still  unre- 
pealed ;  but  a  restraining  proviso  in  a  former 
act  will  not  be  held  to  cut  down  a  broad 
enactment  found  in  a  later  statute.  But, 
in  truth,  that  proviso  may  be  entirely  re- 
jected. Then,  as  to  the  other  supposed 
ground,  that  of  public  policy. 

[WiGHTMAN,  J. — ^A  wife  might  always 
be  called  to  contradict  her  husband  in  an 
action  between  strangers — AnnesUy  v.  the 
Earl  of  Anglesea[2).'\ 

That  shews  that  the  principle  is  not 
a  sound  one,  as  if  it  existed  it  would  apply 

(2)  17  How.  St.  TrL  1276.     . 


in  a  stronger  degree  to  a  wife  bong 
to  discredit  her  husband.  In  The  J 
CUviger  (3)  it  was  held  that  a  wife  c 
give  evidence  tending  to  criminal 
husband ;  but  that  depends  on  the  di 
tion  between  civil  and  criminal  triab, 
the  latter  of  which  a  wife  is  atill  im 
sible  by  section  3.  of  the  Evidenei 
But  in  those  cases  the  unity  of  pei 
the  real  ground  of  exclusion,  and  i 
accused  cannot  himself  be  heard  tc 
evidence,  bis  wife  is  equally  exclndei 
doing  so.  Davis  v.  Dinwoody  (4) 
the  exclusion  on  the  ground  of  bia 
if  a  party  himself  is  not  now  exdnd 
that  ground,  there  can  be  no  sound  i 
for  excluding  his  wife.  The  Srd  s 
affords  a  strong  argument  against  an 
plied  exclusion  of  husbands  and  wii 
section  1.  Barbat  v.  Allen  {5\  re 
decided  in  the  Exchequer,  was  a 
solely  on  the  effect  of  the  statute,  no 
reference  to  the  previous  grounds  of  i 
sion. — (They  referred  also  to  Perei\ 
Caney  (6),  before  Lord  Truro.) 

Huddiestone  and  HoU,  in  suppoit 
rule. — ^The  rule  by  which  the  hni 
and  wives  of  parties  were  excludec 
giving  evidence  was  established  £ 
protection  of  domestic  happinesflf  i 
applied  without  distinction  wbetkei 
were  called  for  or  against  each  other, 
rule,  therefore,  does  not  rest  npo 
identity  of  interest,  although  that  n 
some  of  the  cases  be  found  assign 
a  reason  for  the  exclusion—  Tayl 
Evid.  898.  In  The  King  ▼.  Sefjea 
Abbott,  C.J.  toys  there  is  no  difil 
in  principle  between  admitting  a  wi 
or  against  her  husband.  In  Bmrl 
Dixie  (8)  Lord  Hardwicke  stated 
'*  the  reason  why  the  law  will  not 
a  wife  to  be  a  witness  for  or  i^ 
her  husband  is  to  jneserve  die  p« 
families,"  and  he  would  not  allow  I 
be  examined  even  by  consent.  ' 
with  regard  to  the  statute.  The  pi 
in  the  6  &  7  Vict.  c.  85.  must  be  1< 
to,  because  it  is  specifically  refened 

(8)  2  Tenn  Rep.  203. 

(4)  4  Ibid.  678. 

(5)  Post,  Exch.  155. 

(6)  18  Law  Times,  249. 

(7)  Ry.  &  M.  S52. 

(8)  Ca.  t.  Hard.  264. 
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[  k  15  Vict.  c.  99,  wbich  repeals  it 
f,  with  the  exception  of  the  clause 
lOibands  and  wires?  they,  therefore, 
just  as  they  did  formerly.  The  new 
i  no  daase  which  does  away  with 
mnon  law  in  this  respect  as  declared 
d  Deiunan's  Act.  Section  2.  applies 
i  eases,  and  cannot  render  competent 
nd  or  wife  of  a  party  to  the  suit, 
they  are  themselves  sJso  parties  to 
it,  or  parties  on  whose  behalf  the 
sffonght  or  defended  (9).  Section  3. 
excfasively  to  criminal  proceed- 
id  is  perhaps  introduced  ex  abundanti 
in  affirmance  of  the  common  law  in 
pect. 

>  Campbell,  C.J. — I  am  sorry  to 
t  I  think  this  rule  must  be  made 
&,  on  the  ground  that  the  wife  was 
nrlj  admitted  as  a  witness  at  the 
My  opinion  is,  that  it  would  be  an 
nnent  in  the  mode  of  administering 
to  admit  husbands  and  wives  of 
under  certain  restrictions.  They 
hot  to  be  admissible  in  criminal 
ind  no  communication  which  has 
between  them  confidentially  ought 
isclosed  by  them.  But  with  these 
3na,  I  think  the  administration  of 
would  be  furthered  by  admitting 
ridenoe  for  or  against  each  other. 
nr,  I  can  only  look  to  the  law  as  it 
and  to  what  the  recent  statute 
We  cannot  look  to  the  history 
statute,  or  to  the  private  in- 
of  the  firamer  of  it,  or  to  any  mis- 
Dch  ia  suggested  to  have  occurred 
Mssage  of  the  bill  through  parlia- 
We  must  look  to  its  words,  upon 
done  it  must  be  made  out  that  the 
a  party  is  rendered  a  competent 
.  It  is  quite  clear  that  before  Lord 
b's  Act  she  was  not  competent  cither 
•gainst  her  husband  in  a  suit  to 
le  was  a  party.  In  actions  between 
rs,  husbands  and  wives  might  and 
ay  be  called  to  contradict  each 
■a  in  the  ease  referred  to  by  my 
r  Wightman.      One   reason    given 

I  MtkekUi  and  Wffe  ▼.  Pettingell  (aB. 
tvhtre  husband  and  wife  sued  for  an  in- 
W  wU^lt  was  held  bv  all  the  Court  that 
WIS  •  competent  witness  to  prove   the 

Saans,  XXI.-Q.B. 


for  the  exclusion  of  the  wife  of  a  party 
is,  to  preserve  the  peace  of  families,  and 
it  is  not  rested  merely  on  the  ground 
of  interest.  Lord  Coke,  Lord  Haidwicke 
and  other  most  eminent  Judges  and  text 
writers  have  so  laid  it  down ;  and  it  has 
been  said  that  if  this  practice  were  per- 
mitted implacable  enmity  might  be  pro- 
duced between  husband  and  wife.  Such, 
then,  being  the  law,  and  such  one  at  least 
of  the  reasons  for  it,  Lord  Denman's  Act, 
instead  of  permitting  husbands  and  wives 
to  be  witnesses,  expressly  provides  for 
their  exclusion ;  and  thereby  declares 
what  the  law  was.  Then,  the  14  &  15  Vict. 
c.  99,  Lord  Brougham's  Act,  as  it  ought 
to  be  caUed,  for  the  public  are  much  in- 
debted to  him  for  it,  neither  expressly  nor 
impliedly  renders  the  husbands  or  wives  of 
parties  competent  witnesses.  That  does 
not  seem  to  come  within  the  scope  of  the 
act,  which  appears  to  apply  to  exclusion 
by  reason  of  interest,  and  to  allow  parties 
to  the  siut  to  become  witnesses.  Now,  the 
wife  is  not  a  party  to  the  suit  in  which  her 
husband  is  plaintiff  or  defendant,  although 
they  are  in  contemplation  of  law  one  person. 
It  might  as  well  be  said  that  under  a  judgment 
in  an  action  against  a  husband  separately  the 
wife  could  be  taken  in  execution,  because 
husband  and  wife  are  one  person  in  law. 
It  seems  to  me,  therefore,  that  under  section 
2.  the  wife  remains  incompetent  as  before. 
Stress  is  then  laid  on  section  3.  If  it  were 
a  doubtful  question  under  section  2,  sec- 
tion 3.  might  afford  a  fair  argument,  on  the 
ground  that  expressio  unius  est  exclusio 
alterius,  but  I  must  say  that,  after  de- 
liberately considering  the  matter,  I  think 
it  was  the  express  intention  of  the  legis- 
lature to  exclude  wives  in  civil  cases. 
If  that  be  so,  section  3.  will  not  assist, 
and  the  wife  still  remains  incompetent  as 
at  common  law.  Such  is  the  opinion 
expressed  by  Lord  Truro  and  the  Court  of 
Exchequer  in  the  cases  referred  to.  In 
that  opinion  I  entirely  concur,  and  there- 
fore this  verdict  must  be  set  aside. 

Wightman,  J. — It  is  contended  that  the 
objection  to  the  admissibility  of  a  wife  as  a 
witness  in  a  cause  in  which  her  husband  is 
a  party  is  removed  by  the  recent  statute, 
14  &  15  Vict.  c.  99.  In  terms,  that  act 
only  enables  parties  to  the  suit  to  give 
evidence,  and  the  wife  is  not  a  party  to 
2K 
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the  suit.  But  independently  of  that,  the 
statute  only  intended  to  remove  objections 
to  the  competency  of  witnesses  on  the 
ground  of  interest;  and  the  reason  for 
excluding  the  evidence  in  question  depends 
upon  a  much  larger  view  of  the  relation  ex- 
isting between  husband  and  wife.  There- 
fore, on  this  ground  also,  I  think  the  testis 
mony  was  wrongly  admitted. 

Crompton,  J. — I  agree  with  my  Lord 
Campbell  and  my  Brother  Wightman  in 
thinking  this  evidence  not  admissible.  I 
should  have  entertained  no  doubt  at  all  upon 
the  point  were  it  not  for  that  felt  by  my 
Brother  Erie.  I  look  at  this  as  a  question 
entirely  of  construction  of  the  statute,  and  I 
disclaim  giving  any  opinion  upon  what  I 
think  might  be  more  politic,  or  upon  what 
the  legislature  might  have  done  if  this 
question  had  been  presented  to  its  notice. 
Whether  the  former  ground  of  exclusion 
were  public  policy  or  the  preservation  of 
the  peace  of  families,  such  evidence  was 
before  inadmissible,  and  I  look  only  to  the 
construction  of  the  recent  statute  to  see 
whether  it  is  now  made  admissible.  The 
first  observation  on  this  is,  that  section  1. 
in  repealing  the  provision  in  the  former 
act,  stops  short  of  the  clause  relating  to 
husbands  and  wives  of  parties,  and  that 
repeal  is  made  the  groundwork  of  the  fol* 
lowing  section.  It  carefully  repeals  all  it 
means  to  enact  about,  and  omits  all  the 
rest  of  the  proviso  which  relates  to  this 
very  matter.  Perhaps,  after  what  is  here 
enacted,  it  is  strange  to  find  the  words 
adverted  to  in  section  3,  but  those  words 
cannot  have  the  effect  contended  for,  as 
there  are  no  words  in  the  previous  section 
which  can  render  a  wife  competent 
unless  she  is  a  party  to  the  suit;  and 
it  is  clear  from  a  comparison  of  the 
1st  and  2nd  sections  that  the  legis- 
lature intended  to  exclude  husbands  and 
wives  of  parties.  Probably  section  3. 
was  introduced  out  of  greater  caution,  to 
prevent  all  possibility  of  such  evidence 
being  admitted  in  criminal  cases.  Then, 
it  is  said  that  the  ground  of  exclusion 
was  partly  at  least  founded  on  the  unity  of 
person  and  identity  of  interest  in  husband 
and  wife,  but  it  does  not  therefore  follow 
that  because  one  is  admitted  as  a  witness 
the  other  is  to  be  admitted  also.  The  in- 
competency of  the  party  to  the  suit,  as  such. 


is  removed  by  a  positive  statute,  n 
not  provide  for  the  case  of  the  wi 
possible  that  the  wife  may  be  moi 
by  her  husband's  interest  than  1 
self,  and  so  the  same  reason  fo^ 
her  evidence  may  not  exist.  It 
very  dangerous  to  suppose  iha 
ascertain  the  precise  origin  of  th 
exclusion,  and  it  is  admitted  tha 
reasons  for  it  may  be  given  whetlu 
ealled  for  or  against  her  husband 
never  could  be  the  meaning  of  tl 
to  make  a  wife  admissible  in  one 
not  in  another.  The  authorit 
Court  of  Exchequer  and  of  the 
Chancellor  are  to  the  same  effect 
opinion  of  the  majority  of  this  C 
there  are  no  words  in  the  stati 
remove  the  existing  disability  of 
band  or  wife  of  a  party  to  the  cai 
Erle,  J. — I  am  of  opinion  tl 
&  14  Vict.  c.  99.  8.  2,  rendering 
a  suit  competent  witnesses,  has 
the  wives  of  parties  also  compete 
law  relating  to  the  exclusion  of  ei 
account  of  interest  gave  effect  to 
ciple  of  uniting  the  interest  of 
and  wife.  If  the  husband  was 
on  account  of  interest,  so  was 
wife  on  account  of  her  united 
and  if  the  capacity  of  the  busbar 
stored,  the  wife  became  thereby  i 
ble.  Although  the  wife  had  no 
terest  during  coverture  in  personal 
she  was  taken  to  have  an  indire< 
derivative  from  that  of  her  husba 
party  to  a  suit  was  both  excl 
exempted  on  account  of  his  int^i 
the  same  reason,  and  from  the  sa 
of  interest,  the  wife  of  a  party 
exempted  and  excluded.  If  cap 
restored  to  the  parties  by  judgmc 
fault,  by  nolle  prosequi^  or  othei 
capacity  of  the  wife  was  also 
thereby.  It  seems  to  me  to  ft 
when  the  incapacity  of  parties 
away  by  statute,  the  incapacit 
wives  of  parties  should  also  ceas 
the  union  of  capacity  or  incapacii 
maintained.  This  brings  me  to 
tion  whether  there  was  any  other  pr 
excluding  the  wife  of  a  party  be 
union  of  interest  and  privilege 
husband  and  wife.  Upon  the  a 
side  authorities  are  cited  for  the 
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%lie  wife  with  a  view  to  preserving  the 
i  of  famUies.  They  are  collected  in 
flor  on  Evidence^  899,  where  it  is  said 
the  admission  of  such  testimony  would 
to  dissension  and  unhappiness,  and 
olsi^bly  to  perjury,  and  that  the  confi- 
Kmce  subsisting  between  husband  and 
fi^  should  be  sacredly  cherished.  There 
'MM.e  doubt  that  the  law  most  carefully 
€>^ect8  the  interests  connected  with 
axTiage,  and  that  it  established  the  union 

interest  above  mentioned  for  the  pur- 
^se  of  domestic  union,  and  excluded 
i«  testimony  of  the  wife  where  the  bus- 
and  was  excluded  on  account  of  this 
nion ;  and  the  expressions  above  cited,  if 
on^ned  to  the  exclusion  of  the  wife  when 
be  husband  is  excluded,  have  a  definite 
Eieening  capable  of  a  practical  application ; 
vQt  if  Uiey  are  carried  beyond  this  limit, 
md  are  supposed  to  introduce  the  tendency 
o domestic  discord  as  a  ground  of  exclusion, 
^nej  wiU  be  found  to  be  contrary  to  the 
imown  principles  of  evidence,  and  to  be 
taeapable  of  being  consistently  applied. 
Por  if^his  ground  of  exclusion  existed,  it 
'''otild  apply  to  other  witnesses  as  well 
M  to  parties,  their  domestic  peace  being 
•«|^ly  important.  But  it- is  clear  with 
^*«pect  to  witnesses  not  parties,  that  they 
^^*««iot  refuse  to  be  examined  on  any 
Sniuod  derived  from  marriage,  and  that 
"^bands  and  wives  may  mutually  con- 
^'^ct  and  discredit  each  other  upon  mat- 
•*«^  fiill  of  family  dissension  as  freely  as  if 
*he  mirriage  vas  null.  Even  if  it  could  be 
••Ppoicd  that  the  law  regarded  only  the 
^oraestic  peace  of  parties  and  protected 
^^^  confidence,  still  the  supposed  ground 
y  exclusion  is  not  consistently  applied ; 
^tfa  husband  is  assaulted  or  libelled  he 
^y  seek  redress  either  by  action  or  in- 
*^eiit.  In  either  form  he  is  in  substance 
^  IMirty.  If  he  proceeds  by  action,  he 
Jj^kii  wife  were  incompetent.  If  by  in- 
^''^ent,  both  are  admissible,  either  to 
2J^borate  or  contradict  or  discredit  each 
2^*^.  Now,  if  the  principle  of  excluding 
2* 'Hvcs  of  parties  was  the  protection  of 
jf'^stic  peace  and  confidence,  the  wife 
J^At  to  be  excluded  equally  in  both 
2^ ;  but  she  was  excluded  only  in  the 
Sr^f  where,  as  the  husband  was  also 
^Jjlqpeteiity  it  seems  better  reasoning  to 
her  exclusion   to   the    uniform 


principle  of  union  than  to  suppose  a  regard 
for  domestic  peace  in  the  civil  court  to  be 
neglected  in  .  the  criminal  court.  With 
respect  to  the  protection  of  confidential 
communications  between  husband  and 
wife,  there  seems  good  reason  for  such 
protection  at  all  times,  but  no  such  prin- 
ciple has  been  brought  into  practice.  The 
decisions  excluding  the  wives  of  parties 
have  been  accompanied  with  general  de- 
clarations in  favour  of  such  protection.  But 
as  the  exclusion  extended  to  all  the  testi- 
mony of  the  wives  of  parties,  whether  it  was 
confidential  or  not,  and  as  no  protection 
was  given  to  conjugal  confidence  in  respect 
of  the  wives  of  witnesses  not  parties,  who 
are  as  much  within  the  reason  of  the  rule, 
if  it  existed,  as  the  first-mentioned  class, 
I  think  the  rule  has  not  yet  been  esta- 
blished* 

As  to  the  authorities,  most  of  the  deci- 
sions in  favour  of  the  exclusion  of  the  wives 
of  parties  were  given  in  cases  where  the 
husband  was  excluded,  and  so  are  consis- 
tent with  the  principle  of  union  of  admissi- 
bility. In  Bentley  v.  CooA;  (10)  the  wife  was 
plaintiff,  and  so  the  husband  was  excluded; 
in  Davis  v.  Dintvoody  the  wife's  trustees  were 
plaintiffs  on  her  behalf,  and  the  husband 
was  excluded  ;  and  thus  in  Hawkesworth 
V.  Showier  (11)  the  wife  of  Boyce  was  ex- 
cluded from  giving  evidence  for  Showier 
because  she  was  the  wife  of  a  party  to  the 
issue  under  trial,  who  was  incapacitated 
either  for  or  against  himself,  and  the  same 
incapacity  extended  to  the  wife.  The  de- 
cisions excluding  the  wife  where  the  hus- 
band was  not  excluded,  upon  some  general 
purpose  of  promoting  conjugal  peace,  ap- 
pear untenable.  In  Broughton  v.  Harpur 
(12)  the  question  in  ejectment  was,  whether 
the  plaintiff*  was  son  and  heir  of  Hannah 
Jacques,  and  the  first  wife  of  Jerome 
Jacques  was  called  by  the  defendant  to 
prove  that  his  supposed  marriage  with 
Hannah  was  null,  because  she  had  been 
previously  married,  and  was  still  alive. 
She  was  rejected,  on  the  ground,  as  men- 
tioned in  the  report,  that  she  swore  to  her 
advantage  to  get  a  husband,  but  on  the 
ground  as  mentioned  in  some  later  cases, 

(10)  3Dougl.  422. 

(11)  12  Mce.  &  W.  45;  8.  c    13  Law  J.   Rep. 
(n.s.)  Exch.  86. 

(12)  2Ld.  Rayni.  752. 
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that  she  would  criminate  her  husband  of 
bigamy,  and  in  others  that  she  would  occa- 
sion dissension  with  her  husband.  But 
her  evidence  would  operate  nothing  in 
regaining  her  husband,  nor  would  it  crimi- 
nate him  more  than  the  public  offer  of  it,  and 
dissension  was  not  probable,  and  according 
to  the  law,  as  now  settled,  the  witness 
would  be  admitted.  In  The  King  v.  C^ 
viger,  upon  a  question  of  the  settlement  of 
a  woman  as  a  wife,  the  former  wife  of  the 
alleged  husband  was  held  inadmissible  to 
prove  the  former  marriage  and  contradict 
the  husband,  because  it  might  tend  to 
criminate  him  of  bigamy  and  perjury. 
Here,  also,  the  public  offer  of  the  evidence 
had  all  the  tendency  that  the  evidence 
would  have  had;  and  here,  also,  evi- 
dence essential  for  ascertaining  the  truth 
was  excluded,  lest  a  tendency  should  be 
created  which  already  existed.  The  prin- 
ciple of  exclusion  laid  down  in  this  decision 
was  received  with  dissent  by  the  Court  in 
The  King  v.  AU  Saints,  Worcester  (13) 
and  in  The  King  v.  Baihwick  (14),  and  in 
these  cases  the  exclusion  of  the  wife  was 
said  to  be  confined  to  cases  where  the  hus- 
band was  a  party.  They,  therefore,  in 
effect  deny  any  direct  ground  of  exclusion 
on  account  of  domestic  peace  as  applicable 
to  all  witnesses.  In  O*  Connor  v.  Majori" 
banks  the  widow  was  held  incompetent  to 
prove  the  authority  of  her  deceased  hus- 
band to  pledge  some  property  for  a  loan, 
on  the  ground  that  confidential  communi- 
cations between  husband  and  wife  should 
be  protected,  and  although  the  communi- 
cation in  question  was  not  confidential, 
but  intended  to  be  divulged,  the  Court 
thought  it  necessary  to  exclude  evidence 
of  all  communications,  to  secure  the  exclu- 
sion of  those  which  were  confidential.  I 
may  be  allowed  to  doubt  this  necessity, 
and  to  inquire  whether  it  is  satisfactory  to 
sacrifice  the  interest  of  truth  by  excluding 
essential  evidence  for  the  sake  of  protect- 
ing a  confidence  which  never  existed. 
These  cases  lead  me  to  the  conclusion  that 
from  the  imion  of  interest  between  husband 
and  wife,  there  was  a  union  of  incapacity, 
and  upon  a  restoration  of  capacity  to  the 
one  the  other  is  also  rendered  admissible. 

(13)  6M.  &S.  194. 

(14)  2  B.  &  Ad.  6S9 ;  s.c.  9  Law  J.  Rep.  M.C. 
103. 


The  legislative  authority  for  the  mi 
of  wives  is  strong.  In  tho  oount] 
they  are  made  competent ;  there  fa 
ample  experience  of  their  evidenee, 
objection  has  been  made.  In  ban] 
the  necessity  for  examining  the  n 
bankrupts  has  been  long  recognis 
under  the  statute  now  to  be  construe 
who  are  parties  to  the  record  are  adi 
for  or  against  their  husbands ;  and 
sistency  is  attributed  to  parliament 
supposed  to  have  intended  that  th 
of  parties  generally  should  be  excluc 
that  the  wives  of  parties  having  a 
vidual  as  well  as  a  conjugal  interest 
be  admissible. 

If  the  question  may  be  consider 
reference  to  the  interest  of  truth,  it 
the  exclusion  of  essential  informati 
means  for  finding  truth  is  absurd.  1 
doubted  that  wives  often  possess  e 
information  as  to  matters  within  th 
province  of  a  wife,  and  as  to  the 
ducted  by  her  as  agent  for  her  hi 
and  as  to  those  which  she  has  haf^ 
witness.  If  essential  witnesses  i 
eluded,  there  is  the  certain  evil  of  d 
without  knowledge,  and  there  is  tl 
bable  evil  of  shaking  confidence 
law ;  these  evils  are  certain,  and 
notion  of  a  compensating  good  in  t 
motion  of  domestic  happiness  by  rei 
the  wife  powerless  as  a  witness  be  an 
I  believe  it  will  be  found  illusory 
idea  that  husbands  generally  would 
their  wives  to  perjury  and  persecu< 
if  they  spoke  truth,  is  to  my  mil 
worthy  of  the  time ;  there  is  no  rea 
supposing  that  wives,  if  admitted, 
be  worse  treated  in  respect  of  thei 
mony  than  in  respect  of  any  other 
their  conduct,  or  be  more  prone  to  i 
than  any  other  class  of  witnesses, 
by  reason  of  the  exclusion  of  the  w 
husband  has  to  suffer  an  adverse  ju( 
contrary  to  truth,  and  the  consequei 
he  would  dissent  with  much  reaso 
the  zealous  declarations  that  such  a 
for  protecting  the  peace  of  his  fam 
the  sanctity  of  his  marriage  was 
than  administering  the  law  accord 
truth.  These  observations  apply 
present  case,  for  the  husband  was  e 
ed,  and  did  not  understand  the  ma 
question,  which  had  been  managed 
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^nS^.  If  she  had  been  excluded,  the  ver- 
<^ct  would  have  been  for  the  plaintiff,  and 
^^  defendant  would  have  been  made  liable 
^  a  demand  contrary  to  truth.  As  these 
^•tsiderations  were  in  my  mind  before  the 
tft^^ment  of  the  Exchequer  in  Barhat  v. 
^^£e%^  and  aa  they  refer  entirely  to  the 
^^t  of  the  2nd  section,  which  was  not 
^O.di  discussed  in  that  case,  I  trust  I  am 
^>^  wanting  in  deference  if  I  say  that  my 
l^inion  is  not  changed. 

Rvle  absolute. 


1852.   )  THE  QUEEN  V,    GREENE  AND 

Feb.  10.  y  others. 

Poor  Law  Commissionert — Validity  and 
^Jeet  of  Orders — Collector  and  Assistant 
"^erseer  —  Appointment  by  Guardians — 
^€M»erof  Vestry  under  the  59  Geo.  3.  c.  12. 
— Construction  of  the  7  ^  S  Vict.  c.  101. 
t.  €2. 

By  am  order  of  the  Poor  Law  Commis- 
tiaun^ofthe  Ut  of  August  1837,  under  the 
^  ^S  WUl.  4.  c.  76,  the  guardians  of  the 
poer  law  union  of  G.  were  authorized  to 
9^fmi  collectors  of  poor-rates  for  the 
P^fitkes  within  the  tifiton,  and  to  appoint 
**«  utme  person  to  perform  the  duties  of  an 
•••tttonl  overseer.  Under  this  order,  the 
P^'^dians  appointed  H.  a  collector  of  rates 
f^(ke  parish  of  G,  and  he  entered  upon  and 
^^^fimed  the  duties  of  the  office.  By  an 
^^^^  of  the  Sth  of  June  1838,  the  Comrnis- 
""••^r*  authorized  the  guardians,  within  one 
^?*<A,  to  appoint  a  collector  for  the  parish 
f  G^  and  in  case  of  death,  resignation,  or 
^^ora/,  to  make  a  new  appointment,  and 
*^  a  like  authority  as  to  the  duties  of  an 
'^•^•tflfrf  overseer.  The  guardians  did  not 
^^e  an  appointment  under  this  order,  and 
^*  continued  to  act  as  collector  of  the  parish 
^  ^.  By  orders  of  the  27th  of  November 
^  ike  27th  of  December  1838,  the  Commis- 
^•••ers  authorized,  within  a  given  date,  the 
^PohUment  by  the  guardians  of  an  assistant 
[^^^■fer  for  the  parishes  within  the  union, 
^^  a  like  power  of  appointment  in  case  of 
^•t*,  ^c.  TTie  guardians  did  not  appoint 
^^fcfii  tke  time  allowed  by  these  orders ; 
^  ^mike^Ut  of  May  1842  they  appointed 
^  "meUtetor  and  assistant  overseer  of  the 
""  of  Of  who  entered  upon  and  dis- 


charged the  duties  of  the  offiee  down  to  De* 
cember  1849.  On  the  20th  of  November 
1849,  the  guardians  appointed  H.  assistant 
overseer  and  collector  for  the  said  parish,  a 
minute  of  such  appointment  being  entered 
in  their  minute  book.  This  appointment, 
unlike  tke  previous  ones,  was  reported  to  the 
Commissioners,  who,  on  the  I5th  of  Decem- 
ber, approved  of  it,  at  the  yearly  salary  of 
120/.,  and  H.  entered  upon  and  discharged 
the  duties  of  the  office.  On  the  26th  of 
November  1849,  the  inhabitants  of  the  parish 
of  G,  in  vestry,  duly  elected  R.  to  be  assis- 
tant overseer  of  the  said  parish,  under  the 
59  Geo.  3.  c.  2.  s.  7,  at  the  yearly  salary 
of  1 20/.,  and  he  entered  upon  and  discharged 
the  duties  of  the  office.  Svhsequently  the 
overseers  of  the  said  parish  paid  to  R,  and 
the  guardians  paid  to  H,  a  quarterns  salary 
each.  At  a  subsequent  audit  of  the  accounts 
of  the  guardians  and  the  overseers,  the 
auditor  disallowed  the  item  of  expenditure 
on  account  of  H*s  salary,  and  allowed  that 
on  account  of  R  *s  salary.  On  the  2Sth  of 
October  1850,  the  Commissioners,  at  the 
instance  of  the  guardians,  decided  that  the 
auditor  was  wrong,  and  under  their  order 
the  auditor,  at  a  subsequent  audit,  allowed 
the  sum  before  disallowed  to  the  guardians, 
and  disallowed  the  sum  before  allowed  to  tke 
overseers. 

Held,  on  a  rule  obtained  under  the7  ^  S 
Vict.  c.  101.  5.  35,  to  quash  such  allowance 
and  disallowance,  first,  that  the  Commis- 
sioners had  jurisdiction  under  tke7  ^S  Vict, 
c.  101.  s.  36.  to  make  the  order  of  the  2Sth 
of  October,  and  that  until  set  aside,  on  re- 
moval by  certiorari,  tJutt  order  was  to  be 
obeyed  under  the  4  ^  5  Will.  4.  c.  76. 
s.  105,  and  the  auditor  therefore  bound  to 
make  the  allowance  directed  by  it. 

Secondly,  that  by  the  operation  of  the 
7^8  Vict.  c.  101.  s.  61,  the  appointment 
by  the  guardians,  of  H,  either  as  collector  or 
assistant  overseer,  or  both,  under  an  existing 
unrescinded  prospective  order  of  the  Poor 
Law  Board,  took  away  the  power  of  the 
inhabitants  in  vestry  to  appoint  R.  assistant 
overseer  under  the  59  Geo.  3.  c.  12,  and 
therefore  that  the  quarter's  salary  to  R.  was 
properly  disallowed. 


[For  the  report  of  the  above  case, 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  137.] 
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r  wiges  for  bringing  home  a  vessel 
paniso.  The  vessel  had  sailed  on 
bom  England  to  California,  and 
lie  voyage  her  master  had  died, 

her  arrival  in  California,  she 
by  the  authorities  there  to  Val- 

The  defendant  then  sent  out  to 
10  an  agent  for  the  purpose  of 
her.  ^me ;  but  he  was  taken  ill 
id  he»  together  with  the  British 
ippointed  the  plaintiff  to  take  the 
U  which  he  accordingly  did,  and 
1  England  with  a  cargo.  On  the 
hing  Liverpool,  in  July  1851,  the 
t  was  applied  to  by  the  plaintiff 
»enaation,  but  he  repudiated  the 
is  agent,  and  the  present  action 
equently  brought  The  writ  was 
n  the  29th  of  September  1851 ; 
•nsequence  of  delay,  caused  by  the 
t  obtaining  time  to  plead,  issue 
joined  until  the  3rd  of  January 
d  the  cause  was  tried  on  the  26th 
y,  when  the  plaintiff  was  called  as 
I  in  support  of  his  own  case,  and 
1  a  verdict.  The  Master,  in  taxing 
tiff's  costs,  had  allowed,  among 
QS,  40/.  for  subsistence-money  of 
tiff  from  the  date  of  the  writ  until 
It  appeared  by  affidavit  that 
tiff  had  remained  in  England 
account  of  this  cause,  and  that 
necessary  and  material  witness, 
f  be  had  not  remained  in  Eng- 
immission  must  have  issued  to 

m,  for  a  review  of  the  Master's 
aving  been  obtained, 

wed  cause  (1).— This  rule  in- 
ettioD  oi  considerable  import- 
the  recent  alteration  of  the 
mce ;  and  it  is  submitted  that 
ho  i«  called  as  a  witness  in  his 
ought,  if  he  succeeds,  to  be 
expenses  in  the  same  manner 
wkneaa.  What  is  here  objected 
)wance  for  subsistence  since 
A  •  and  it  is  such  an  item  as 
„dJnaiywiththeM^terto 
JSs  who  is  detained  for  the 


C.J-,  E'l«' 


purpose  of  the  cause  •—  M*Alpine  v. 
Powles  (2).  The  Master  has  decided  that 
the  plaintiff  was  a  material  and  necessary 
witness.  It  is  plain,  from  the  facts  of  the 
case,  that  if  he  had  gone  away  before  the 
trial,  strong  observations  on  his  absence 
would  have  been  made  to  the  jury,  by 
which  the  verdict  might  have  been  im- 
perilled ;  at  all  events,  the  expense  of  a 
commission  must  have  been  incurred  if 
the  plaintiff  had  not  been  present  to  give 
evidence  at  the  trial. 

[Lord  Campbell,  C.J. — He  might  be  a 
material  but  not  an  indispensable  witness. 
If  these  costs  are  proper,  there  will  now 
always  be  an  item  for  the  attendance  of 
the  plaintiff  as  a  witness.] 

The  attendance  of  the  plaintiff  will  fre- 
quently dispense  with  the  attendance  of 
several  other  witnesses,  and  so  there  will 
be  in  the  end  a  decrease  of  expense  ; 
and  the  Master  will  always  exercise  a 
discretion  as  to  the  necessity  pf  calling 
the  plaintiff  as  a  witness.  There  is  no 
charge  here  allowed  for  the  plaintiff's 
loss  of  time,  but  solely  for  the  expense  of 
his  subsistence ;  this,  like  all  other  reason- 
able costs  out  of  pocket,  ought  to  be 
repaid  to  the  successful  party.  In  the 
county  courts  the  parties,  if  examined,  are 
allowed  their  expenses,  just  like  any  other 
witnesses. 

Unthankt  in  support  of  the  rule.— It  is 
always  a  matter  of  discretion  whether 
costo  ought  to  be  allowed  to  parties;  it 
has  always  been  considered  reasonable 
that  a  witness  attending  to  give  evidence 
in  the  cause  of  another  should  be  paid^  for 
his  attendance ;  but  a  plaintiff  stands  in  a 
totally  diffeient  position,  as  he  is  at  the 
trial  for  the  purpose  of  attending  to  his 
own  business,  and  the  expense  to  which 
he  is  put  must  be  borne  by  himself  and 
not  by  the  opposite  party.  If  a  pluntiff 
conducU  his  cause  in  person  instead  of 
by  attorney,  he  is  allowed  none  of  the 
costs  for  attending  in  court  which  would 
be  allowed  to  an  attorney  acting  for  him. 
It  frequently  occurs  in  patent  and  other 
difficult  causes  that  a  plaintiff  is  obliged 
to  attend  and  instruct  his  attorney,  but 


(2)  1  Or.  &  M,  795  J  a.  c  2  Law  J.  Rep.  (H.s.) 
£xch.  272. 
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any  allowance  for  such  attendance  has 
never  been  heard  of.  His  presence  is  re- 
quisite to  enable  him  better  to  put  forward 
his  case,  and  he  takes  the  cost  and  trouble 
as  part  of  his  own  outlay.  A  distinction 
is  attempted  to  be  made  on  the  ground 
that  these  costs  are  for  the  plaintiff's  sub- 
sistence ;  but  where  such  an  item  is  allowed 
to  a  successful  plaintiff  it  is  merely  reim- 
bursing him  what  he  has  paid  out  of  his 
pocket  to  his  witness.  Where  the  plain- 
tiff is  his  own  witness  such  a  claim  is 
simply  of  so  much  money  to  be  paid  to 
him  by  the  defendant,  as  he  must,  in  any 
event,  have  incurred  expense  in  his  own 
maintenance.  The  principle,  therefore,  is 
widely  different  when  applied  to  an  ordinary 
witness  and  to  a  party  examined  in  his 
own  cause,  and  these  costs  ought  not  to 
be  allowed. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Lord  Campbell,  C.J. — ^We  are  of  opin- 
ion that  the  Master's  taxation  of  costs  in 
this  case  was  proper.  No  doubt  the  prac- 
tice of  allowing  costs  to  the  successful  party 
in  respect  of  his  having  been  a  witness  for 
himself  may  lead  to  inconvenient  conse- 
quences, but  we  do  not  think  we  can  lay 
down  a  rule  that  such  costs  can  never  be 
allowed.  The  party  is  now  by  law  admitted 
as  a  witness;  he  may  be  a  material  and 
necessary  witness,  and  his  attendance  may 
not  only  obtain  justice  for  himself,  but  may 
lessen  the  expense  which  would  otherwise 
fall  upon  the  opposite  party,  by  obviating 
the  necessity  for  requiring  the  attendance 
of  other  witnesses,  or  for  issuing  a  commis- 
sion to  examine  witnesses  abroad.  The 
reasonable  expenses  to  which  the  plaintiff 
is  put  by  being  obliged  to  attend  and  be 
examined  as  a  witness  to  enforce  payment 
of  a  just  demand,  or  to  seek  redress  for  an 
injury,  should  be  thrown  on  the  wrong-doer. 
Again,  if  an  unfounded  action  is  brought, 
and  the  evidence  of  the  party  improperly 
sued  is  necessary  for  his  defence,  he  is  not 
indemnified  if  his  own  expenses  as  a  wit- 
ness are  not  allowed  to  him. 

Here,  the  plaintiff,  the  captain  of  a 
ship,  had    a  demand    against   the   owner 


for  wages,  and  this  he  could  onl 
out  by  his  own  evidence,  or  by 
out  a  commission  to  a  distant  c 
Remaining  in  England  for  the  pu 
being  examined  at  the  trial,  the 
has  made  him  the  like  allows 
maintenance  from  the  service  of  ( 
till  the  day  of  trial,  which  woii 
been  made  to  a  third  person  as  a 
under  similar  circumstances.  R 
Pratt  (3),  and  other  decisions,  shev 
a  third  person  so  remaining  in  this 
as  a  witness  such  an  allowance  w 
proper,  and  the  legislature  havii 
pleased  to  permit  die  parties  to 
mined  in  their  own  behalf,  we  om 
that  the  expense  of  the  successli 
who  has  been  so  necessarily  ei 
should  not  fall  upon  the  party  who 
ing  a  legal  demand  or  making  an 
ful  one,  has  caused  this  necessity, 
somewhat  analogous  case  of  an  iai 
removed  by  certiorari,  where  the  di 
is  liable  to  costs  if  the  prosecat 
material  witness  and  has  been  ex 
it  has  been  usual  to  allow  his  as 
though  not  to  make  him  any  compt 
for  loss  of  time. 

We  must  trust  to  the  intellig« 
the  vigilance  of  the  taxing  officers  t 
and  to  firustrate  attempts  that  may ' 
to  swell  costs  unnecessarily,  un 
pretext  that  the  parties  were  mate 
necessary  witnesses.  The  simple 
their  being  examined  as  witnessc 
by  no  means  be  considered  suffic 
establish  a  claim  for  their  expc 
witnesses,  and  if  it  appear  that  their 
ance  was  unnecessary,  or  that  they  f 
to  superintend  the  conduct  of  th< 
the  claim  ought  to  be  rejected. 

In  the  present  case  the  plaintil 
to  have  acted  with  perfect  good  fii 
to  have  been  necessarily  detained  : 
land  that  he  might  be  a  witness.  Tli 
this  rule  that  the  Master  should  re^ 
taxation  must  be  discharged. 

Rule  discJui 


(3)  1   B.  &  C.  276 ;  8.  c. 
116. 


Law  J.  B 
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^852         TWALKBR    AND   OTHERS   V.  THE 
%.vril20     1       BRITISH  aUABANTEEASBOCI  A- 
-■^  '   (^     TION. 

J^licy  o/^  GtMrantie  —  Action  against 
m^wetki — benefit  Building  Society — Lia- 
'Mmttf  of  Treasurer — Bailee — Loss  by  Rob- 
gj^f— 10  Geo,  4.  c.  56.  ss.  20,  22. 

The  Friendly  SoeUHes  Act,  10  Geo.  4. 
.  56.  u.  20,  22,  has  not  the  effect  of  in* 
T'^msy  the  responsiinlity  of  a  treasurer  of 
mck  «  society  beyond  that  of  a  bailee,  in 
wmfed  of  the  loss  of  money  immediatety 
ifiUtr  its  receipt, 

J  declaration  on  a  policy  of  guarantie, 
mkereby  the  defendants  covenanted  to  in- 
demis^  the  plaintiffs  against  any  loss  that 
"tt^Al  he  occasioned  by  the  acts  or  default  of 
"^^  J*  in  the  office  of  treasurer  of  a  certain 
^^■^  building  society,  alleged  that  J, «/.  as 
9^^  treasurer  received  170/.,  the  monies  of 
^mtiety,  and  that  he  had  not  paidover  the 
**««  monies  to  the  bankers  of  the  society,  to 
^  sredit  of  the  plaintiffs,  within  a  short 
^'^  ^ter  he  received  the  same,  viz.,  during 
^  Uxt  day 9  or  at  any  other  time,  as  it  was 
^/leiy  to  do  according  to  the  rules  of  the 
^^*^  and  the  directions  of  the  trustees. 
^**^  thai  after  J.  /.  had  so  received  the 
^^^ieSf  and  before  the  time  when  he  ought  to 
^  ^otdd  have  paid  to  the  said  bankers,  he 
^'^^out  any  act  or  default,  or  any  negli- 
^"•^i  or  want  of  due  or  proper  care  on  his 
2^  was  robbed  by  violence  of  the  whole  of 
^  *nid  monies,  by  the  same  being  feloniousty 
^  violently  stolen,  and  carried  away  from 
**  f^erioii,  whereby  he  was  unavmdahty,  with- 
^  A^y  act  or  default  of  his,  prevented  from 
!9nk^  the  said  monies  to  the  said  bankers. 
P^  this  plea  a  verdict  was  found  for  the 
^^^ndants. 

-tteld,  on  motion  for  judgment  non  ob- 
^^>te  Teredicto,  that  the  facts  pleaded  were 
Sood  defence  to  the  action. 

Coieamot.  The  declaration  alleged  that 
■^  pluntiffs  were  the  trustees  of  the  Lan- 
•■liit  and  Yorkshire  Benefit  Building 
"^CMty,  duly  authorized  and  appointed  to 
"^A  for  and  on  behalf  of  the  said  society. 
Slut  the  said  society  before  and  at  the  time 
•C  tJw  making  of  the  policy  thereinafter 
»yitioned,  was  established  under  and  by 

"•"•■•of  and  according  to  the  6  &  7  Will.  4. 

•»  .^  intitiikd  •  An  Act  for  the  regula- 
,  XXL— Q.B. 


tion  of  Benefit  Building  Societies.*  That 
all  the  rules,  orders  and  regulations  under 
which  the  said  society  was  governed  were 
duly  certified  and  enrolled.  That  there- 
upon, by  a  certain  deed  and  policy  of 
guarantie,  made  the  27th  of  December 
1849,  between  James  Jones  of  the  first 
part,  the  defendants  of  the  second  part, 
and  the  said  plaintiffs  of  the  third  part, 
(which  said  indenture  the  plaintiffs  then 
brought  into  court,)  after  reciting  that 
the  said  J.  Jones  had  been  appointed  trea- 
surer to  the  said  building  society,  and 
having  been  required  to  find  security  for 
the  due  and  faithful  discharge  of  his  duties 
whilst  he  should  be  employed  as  such  trea- 
surer to  the  said  society,  the  defendants, 
at  the  request  of  the  said  J.  Jones,  and  in 
consideration  of  the  annual  sum  or  premium 
of  12/.  105.  to  be  therefore  paid  by  the 
said  J.  Jones  to  the  defendants,  had  cove- 
nanted to  give  such  security  upon  the 
terms,  and  subject  to  the  provisoes  and 
conditions  thereinafter  mentioned,  and  that 
the  said  J.  Jones  had  agreed  to  enter  into 
the  covenant  thereinafter  contained;  it 
was  witnessed  that  the  defendants  did 
thereby  covenant  with  the  said  then  trus- 
tees in  the  said  policy  mentioned,  that  the 
said  J.  Jones  should  and  would,  from  time 
to  time,  and  at  all  times  thereafter  whilst 
he  continued  in  the  said  office  and  employ- 
ment, duly  and  faithfully  ^discharge  all  and 
every  the  duties  of  his  said  office  or  em- 
ployment, and  in  all  things  and  at  all  times 
faithfully  and  duly  obey  the  directions  and 
instructions  of  the  said  then  trustees,  and  of 
the  trustees  for  the  time  being  of  the  said 
building  society  in  all  particulars  in  relation 
to  the  duties  of  his  situation,  and  in  par- 
ticular should  and  would  faithfully,  honestly 
and  punctually  account  to  the  said  then 
trustees,  and  the  trustees  for  the  time  being 
of  the  said  society,  for  all  and  every  sum 
and  sums  of  money,  bank  notes,  drafts, 
bills  of  exchange,  promissory  notes,  or  se.- 
curities  for  money,  goods  and  chattels, 
which  he,  the  said  J.  Jones,  whilst  acting 
in  his  said  office  or  emplo3rment  should  from 
time  to  time  receive  on  account  of  the  said 
then  trustees,  or  the  trustees  for  the  time 
being  of  the  said  society.  And  also  that 
the  said  J.  Jones,  his  executors  or  admi- 
nistrators, should  from  time  to  time,  upon 
request  or  demand,  give  in  or  deliver  up 
2L 
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true  and  perfect  accounts  in  writing  of  all 
monies  received  by  him,  and  of  all  pay- 
ments made  by  him  as  such  treasurer  as 
aforesaid,  or  in  such  oflSce  or  employment 
as  aforesaid,  to  the  said  then  trustees,  or  the 
trustees  for  the  time  being  of  the  said 
society,  or  to  such  person  or  persons  as 
should  be  by  them  appointed  to  receive 
the  same ;  and  that  the  said  J.  Jones,  his 
executors  0t  administrators,  or  the  defen- 
dants should  from  time  to  time  and  at  all 
times  indemnify  and  save  harmless  the 
said  then  trustees,  and  the  trustees  for  the 
time  being  of  the  said  society,  from  and 
against  all  loss  or  damage,  costs  and  ex- 
penses which  the  said  then  trustees,  or  the 
trustees  for  the  time  being  of  the  said  so- 
ciety should  or  might  sustain  or  incur,  or 
which  might  be  occasioned  by  or  through 
the  acts  or  defaults  of  the  said  J.  Jones 
whilst  in  his  said  office  or  employment,  or 
for  or  by  reason  of  the  breach  by  the  said 
J.  Jones,  his  executors  or  administrators, 
or  the  defendants  of  any  of  the  covenants 
therein  contained ;  and  generally  for  or  by 
reason  of  any  and  every  failure  of  whatever 
nature  on  die  part  of  the  said  J.  Jones 
rightly  to  discharge  the  duties  of  his  said 
office  or  employment.  That  the  said  Oua- 
rantee  Association,  its  members'  funds  and 
property  should  only  be  liable  for  any  such 
loss  or  damage  as  aforesaid  in  the  event  of 
the  said  then  trustees,  or  the  trustees  for  the 
time  being  of  the  said  society,  giving  to 
the  defendants  from  time  to  time,  within  • 
fourteen  days  after  any  such  loss  or  damage 
should  have  come  to  the  knowledge  of  the 
said  then  trustees,  or  the  trustees  for 
the  time  being  of  the  said  society,  and  so 
from  time  to  time  within  the  like  space  of 
fourteen  days  after  any  further  loss  or 
damage  should  come  to  their  knowledge, 
a  certificate  or  statement  in  writing  de- 
claring that  they  had  been  damnified,  and 
stating  the  full  and  true  particulars  and 
amoimt  of  any  such  loss  or  damage,  costs 
or  expenses  purporting  to  have  been  sus- 
tained or  incurred,  or  occasioned  as  afore- 
said, by  or  to  the  said  then  trustees,  or  the 
trustees  for  the  time  being,  as  far  as  the  same 
should  at  the  time  of  making  such  certifi- 
cate or  statement  have  been  ascertained  by 
the  said  then  trustees,  or  the  trustees  for  the 
time  being,  through  the  acts  or  defaults  of 
the  said  J.  Jones,  whilst  in  his  said  office 


or  employment,  &c.  (The  oth< 
lations  in  the  deed  were  not  n 
The  declaration  then  averred  that 
J.  Jones  from  the  time  of  the 
of  the  said  policy  until  the  coi 
ment  of  this  suit  continued  to 
surer  of  the  said  society,  and 
time  of  the  making  of  the  said  p 
wit,  on  the  27th  of  December  1( 
also  on  the  30th  of  November  18 
paid  the  sums  of  12/.  10«.  respec 
the  said  policy  mentioned;  and 
said  policy  at  and  after  the  inci 
the  loss,  and  of  the  giving  the  stat 
writing  of  the  particulars  of  such  Ic 
inafter  mentioned,  was  in  full  fore 
after  the  making  of  the  said  po 
before  the  30th  of  November  185] 
on  the  30th  of  April  1851,  the 
Jones  actually  received,  as  such 
as  aforesaid,  and  in  the  discharg 
duty  as  such  treasurer,  certain  n 
the  said  building  society,  amoo: 
wit,  to  the  sum  of  1701.  on  accom 
for  the  use  of  the  said  society,  and 
the  said  J.  Jones,  according  to  ' 
of  the  said  society,  and  the  dizet 
the  plaintiffii,  as  such  trustees  as  i 
and  in  the  due  and  faithful  dischaa 
duty  as  such  treasurer,  as  he, 
J.  Jones,  then  well  knew,  could  ai 
and  ought  to  have  paid  over  t 
monies  to  the  bankers  of  the  said 
to  wit,  to  the  National  Provincial 
England,  at  their  branch  bank, 
Chester,  to  the  credit  of  the  plai 
such  trustees  as  aforesaid,  within 
time  after  he  had  received  the  sam 
during  the  then  next  day  ;  yet 
J.  Jones  did  not  within  such  last-m 
time,  or  at  any  other  time,  pay 
monies  or  any  part  thereof  to 
bankers  of  the  said  society,  but 
omitted  and  neglected  so  to  do,  co 
his  duty  as  such  treasurer  of 
society  as  aforesaid.  And  alth( 
said  J.  Jones,  after  he  had  so  oi 
pay  the  said  monies  to  the  said  hi 
the  said  society  as  aforesaid,  and  b 
giving  the  statement  of  the  parti 
loss  thereinafter  mentioned,  and  b 
30th  of  November  1851,  to  wit» 
requested  by  the  plaintiffs  to  pay 
monies  which  had  been  so  recei 
which  the  said  J.  Jones'  was  then  ] 
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the  dne  and  faithAil  discharge  of  his  duty 
as  sndi  treasurer  to  hare  paid  to  them  the 
plamtiflb,  as  such  trustees  as  aforesaid,  and 
although  a  reasonable  time  for  payment 
bad  elapsed  before  the  giving  by  the  plain- 
tiffs of  the  notice  of  loss  thereinafter  men- 
tioned, yet  the  said  J.  Jones  did  not  then, 
or  at  any  other  time,  pay  the  said  monies  or 
«ny  part  thereof  to  the  said  society,  or  to 
the  plaintiffs,  but  then  wholly  neglected 
^nd  refdsed  so   to  do,  whereby  the  said 
XQoiiei  then  became  and  were  wholly  lost 
to  the  said  society,  and  to  the  plaintiffs  as 
such  trostees  as  aforesaid.    There  was  then 
•a  aTennent  that  the  plaintiffs  had  given  to 
the  defendants  the  fourteen  days*  notice  re- 
quired by  the  policy,  and  of  the  plaintiffs' 
peiforaumce  of  and  readiness  and  willing- 
ness to  perform  theur  part  of  the  policy, 
*ndof  a  breach  by  the  defendants  by  reason 
of  noD-pajrment  of  the  amount  of  the  said 
^oai,  or  any  part  thereof,  and  not  having 
ixidemnified  the  said  society,  or  the  plain- 
tifii  u  the  trustees,  against  the  said  loss 
*Ad  de&ult,  to  the  damage  of  the  plaintiffs. 
Plea,  amongst  others,  that  after  the  said 
J-  Jones,  as  such  treasurer  as  aforesaid,  had 
'^Bceiyed  the  said  monies  as  in  the  said 
declaration  in  that  behalf  mentioned,  and 
^^^re  the  said  time  at  which  he  ought 
te  have  paid,  or  could  have  paid,  the  same 
^  the  said  bankers  of  the  said  society  as  in 
thesaid  declaration  in  that  behalf  mentioned, 
^  wit,  on  the  30th  of  April  1851,  the  said 
^-  Jones,  without  any  act  or  default  of  him 
^  said  J.  Jones,  or  any  negligence  or 
^ant  of  due  or  proper  care  by  or  on  the 
P*rt  of  him  the  said  J.  Jones,  was  robbed 
"y  ▼iolence  of  the  whole  of  the  said  monies, 
^  wit,  by  the  same  being  then  feloniously 
^^  violently  stolen,   taken   and   carried 
*^y  from  the  person,  and  against  the  will 
^f  the  said  J.  Jones  ;  and  thereby  the  said 
^-  Jones  was  unavoidably,  without  any  act 
^  de&ult  of  him  the  said  J.  Jones,  pre- 
^ted  from  paying  and  could  not  pay  the 
^  nonies  to  the  said  bankers  of  the  said 
•^•ty.    Verification. 
^^  ^e  trial,  before  Cress  well,  J.,  at  the 
2*^  lirerpool  Assizes,  a  verdict  was  found 
**  ^  defendants  on  the  above  plea. 

'aowfcf  {Mellish  with  him),  now  (April 
Ju^iaovcd  for  a  rule   calling  upon   the 
to  shew  cause  why  the   plain- 
not  have  judgment   non  o5- 


statUe  veredicto.  The  question  is,  what 
was  the  extent  of  the  duty  and  liability  of 
Jones,  as  treasurer.  The  20th  and  21st 
sections  of  the  Friendly  Societies  Act, 
10  Geo.  4.  c.  56,  extended  by  the  6  &  7 
Will.  4.  c.  32.  s.  4,  have  the  effect  of 
making  him  personally  responsible,  and 
liable  for  all  monies  actually  received  on 
account  of  the  society,  from  which  respon- 
sibility the  intention  was  that  nothing  but 
payment  should  be  a  discharge.  Upon 
receipt  of  the  society's  money  he  became 
a  debtor  to  the  society,  and  bound  not 
simply  to  account  for  what  he  may  have 
received,  but  actually  to  pay  the  amount 
to  the  society.  The  plea,  therefore,  is  no 
defence  to  the  action. 

Cur,  adv.  vuk. 

The  judgment  of  the  Court  (1)  was  de- 
livered by — 

Lord  Campbell,  C.J. — ^We  are  of  opin- 
ion that  in  this  case  there  ought  not  to  be 
a  rule  for  judgment  for  the  plaintiffs  non 
obstante  veredicto,  as  we  consider  the  plea 
found  for  the  defendants  to  be  clearly  a 
sufficient  answer  to  the  action.  The  con- 
dition of  the  bond  is,  that  **  James  Jones 
should  duly  and  faithfully  discharge  the 
duties  of  his  office  of  treasurer  to  the  build- 
ing society,  and  obey  the  directions  of  the 
trustees,  and  duly  account  to  the  trustees 
for  money,  goods  and  chattels  which  he 
might  receive  on  account  of  the  trustees." 
The  declaration  alleges  that  **  J.  Jones,  as 
such  treasurer,  received  170/.  the  monies 
of  the  society,  and  that  according  to  the 
rules  of  the  society  and  the  directions  of 
the  trustees,  he  ought  to  have  paid  over 
the  same  monies  to  the  bankers  of  the 
society,  to  the  credit  of  the  plaintiff's,  within 
a  short  time  after  he  received  the  same, 
viz.,  during  the  then  next  day  ;  yet  that 
he  had  not  done  so,  nor  had  he  ever  paid 
the  same,  whereby  the  said  monies  became 
and  were  lost  to  the  society."  It  is  here 
charged  that  he  was  a  bailee  of  specific 
monies  :  which  identical  monies  it  was  his 
duty  to  carry  and  deliver  to  the  bankers 
of  the  society.  The  plea  avers  that  "  after 
he  had  received  the  monies,  and  before  the 
time  when  he  ought  to  have  paid,  or  could 


(1)  Lord   Campbell,   C.J.,   Wightman,  J.  and 
Erie,  J. 
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liave  ptdd  the  same  to  the  bankers,  he, 
without  any  default  or  negligence,  or  want 
of  due  care  on  his  part,  was  robbed  by  vio- 
lence of  the  whole  of  the  said  monies,  by  the 
same  being  feloniously  and  violently  stolen 
and  carried  away  from  his  person,  and 
thereby  he  was  unavoidably  and  without 
any  act  or  default  of  his  prevented  from 
paying  the  said  monies  to  the  bankers  of 
the  society.  This  plea  (found  to  be  true) 
alleges  a  loss  of  the  monies  by  irresistible 
violence;  and  the  general  doctrine  is  not 
denied,  that  if  the  subject-matter  bailed  be 
lost  by  vis  major,  which  we  translate  irre^ 
sistible  violence,  the  bailee  is  discharged. 
If  J.  Jones  the  principal  was  guilty  of  no 
default,  the  defendants,  as  Ms  sureties, 
cannot  be  liable.  Reliance,  however,  is 
placed  on  the  6  &  7  WiU.  4.  c.  32.  s.  4. 
and  the  10  Geo.  4.  c.  56.  s.  20,  by  which 
it  is  said  that  as  soon  as  the  treasurer  of 
such  a  society  receives  any  money  on 
account  of  the  society,  he,  eo  instanti,  be- 
comes a  debtor  to  the  society  :  so  that  pay- 
ment alone  can  discharge  him  from  his 
liability.  But  we  think  this  must  be  con- 
fined to  such  monies  received  by  him  as 
he  might  use  as  his  own,  he  being  at  liberty 
to  pay  the  debt  with  other  monies.  He 
cannot,  in  respect  of  one  receipt  by  him  as 
treasurer,  be  considered  at  the  same  time 
as  bailee  of  specific,  ear-marked  monies, 
and  a  debtor  to  the  same  amount,  with  the 
power  of  discharging  his  engagement  by 
payment  of  an  equivalent  sum  from  any 
source,  or  in  any  denomination  of  coin,  or 
in  any  paper  securities  which  pass  as  cash. 
According  to  the  averment  in  this  declara- 
tion, J.  Jones  was  undoubtedly  bailee  of 
the  1701.,  and,  therefore,  he  was  not  a 
debtor  to  that  amount.  As  bailee,  the  true 
relation  in  which  he  stood  to  the  society, 
he  was  discharged  by  the  robbery.  If  this 
were  not  so,  his  liability  would  be  greater 
than  that  of  a  common  carrier  ;  for  he 
would  not  even  be  discharged  by  the  act  of 
God  or  of  the  Queen's  enemies ;  and,  in- 
deed, Mr.  Knowles  was  driven  to  contend 
that  if  while  carrying  to  the  banker^  a  bag 
of  gold  representing  the  170/.,  within  a  few 
minutes  after  receiving  it  an  earthquake 
had  swallowed  it  up,  he  still  would  have 
been  debtor  to  the  society  for  the  amount. 
But  we  are  of  opinion  that  the  statutes  re- 
lied upon  were  not  intended  to  cast  such 


an  extraordinary  liability  upon  w 
of  such  a  society,  or  upon  his 
Entertaining  no  doubt  upon  theti 
we  think  that  Mr.  Knowles  shoi 
nothing  by  his  motion. 

Ruler^ 


THE  QUEEN  V.  WILU. 
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April  24.  J 

Order  of  Justices — Adjudication 
ters  of  Complaint — Insufficient  Stai 

An  order  for  payment  of  eontrUm 
proportion  of  rent^ckarge  under  5  4 
e.  54.  s,  16,  after  stating  that  eompl 
made  on  oath  before  the  two  Justice 
the  order,  of  the  several  matters  ret 
give  jurisdiction,  proceeded — **  am 
this  dag  the  said  E.  H.  and  E.  W^ 
ties  aforesaid,  appear  before  us  tJk* 
signed  Justices,  and  we  having  i 
into  the  merits  of  the  said  complaii 
pursuance  of  the  statute  in  that  ec 
and  provided,  determine,**  ^e. 

Held,  that  there  appeared  no 
determination  of  the  facts  of  compk 
therefore  that  the  order  was  bad  on 
of  it. 

[For  the  report  of  the  above  ( 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  12 


Bail  Coubt."^ 

1852.         >       WILDE  9.  SHBRIDAJ 

May  7.    } 

County  Court ;  Jurisdiction —  Wht 
of  Action  arose — Bill  drawn  within, 
without,  hut  delivered  accepted  with 
diction. 

The  plaintiff,  who  resided  at  , 
there  a  bill  of  exchange  on  the  di 
who  resided  at  L.  The  latter  aeet 
bill  at  L,  and  sent  it  to  the  pUiint 
who  there  indorsed  it  over.  The 
dishonoured  at  maturity,  and  the 
paid  the  amount  to  the  indorsee,  < 
by  leave  of  the  Judge  sued  the  deft 
a  in  the  county  court  of  N. 

Held,  that  as  the  defendant  aeci 
bUl  in  L,  the  whole  cause  of  actiot 
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m  N;  and  therefore  that  the  Judge  of 
e  eouniff  court  of  N.  had  no  jurisdiction 
try  the  catue. 

This  was  a  rule  obtained  by  the  defen- 
Dt  calling  upon  the  plaintiff  to  shew 
:«^iise  why  a  writ  of  prohibition  should  not 
ssne  prohibiting  the  Judge  of  the  county 
^ourt  held  at  Norwich  from  further  pro- 
i^eedbg  in  this  action. 

The  action  was  brought  on  a  bill  of 
e:xch4nge  for  25L  which  the  plaintiff  had 
drawn  at  Norwich,  payable  to  him  or  his 
order  three  months   after  date,  upon  the 
defendant,  and  addressed  to  the  latter  at 
96,  Gresham  Street,  London.     The  defen- 
dant in  London  wrote  upon  the  bill  **  Ac- 
cepted, H.  B.  Sheridan,  payable  at  Robarts 
^  Co.,  bankers,  London,"  and  then  sent 
it  to  the  plaintiff  at  Norwich.     The  plain- 
tiff indorsed  the  bill  over  to  a  third  party 
at  Norwich,  but  as  it  was  dishonoured  at 
maturity  it  was  returned  to  the  plaintiff 
and  he  was  compelled,  to  pay  the  amount 
^  it  to  the  indorsee.     The  plaintiff,  there- 
upon, having  obtained  leave  of  the  Judge, 
*^^  the  defendant  in  the  county  court  of 
Norwich  upon  the  bill. 
.    ^kijMm  shewed  cause. — The  Judge  had 
J^rfadiction  over  the  action.     The  cause  of 
•<^on    arose   at   Norwich.      The   statute 
p  *  10  Vict.  c.  95.  8.  60.  provides  that  by 
■**^e  of  the  county  court  Judge  the  sum- 
"^^^na  may  issue  in  the  district  in  which  the 
^*Use  of  action  arose.     Whether  the  con- 
**^*ct  or  the  breach  of  it  be  deemed  the 
^•^ae  of  action,  the  Judge  had  authority 
^^  Hear  the  case,  for  in   either  view  the 
Jjjolc  cause  of  action  arose  at  Norwich. 
-***«  hill  was  drawn  at  Norwich  and  ac- 
5^*ed  by  the  defendant  generally.     There 
^  ^lo  restrictive  acceptance.     It  was,  it  is 
*^Htmtted,  in  point  of  law  accepted  at  Nor- 
^^A,  for  though  the  defendant  wrote  on 
*^  bill  the  word  "  accepted"  in  London, 
*^  acceptance  was  not  complete  until  deli- 
"^*«^jr  0$  the  accepted  bill  to  the  plaintiff, 
*JJ^  this  delivery  took  place  at  Norwich. 
^ae  case  of  an  indorsement  is  analogous. 
'*^  jtttbeen  decided  that  to  constitute  an 
^■^■einent  there  must  be  a  delivery  as 
^^  M  a  writing  of  the  name  on  the  bill, 
^•^  that  the  indorsement  is  not  at  the 
Ij^  ia  which  be  wrote  his  name  on  the 
^  Vat  in  that  in  which  he  delivers  it 


with  his  name  on  it — Buckley  y,  Hann  (1). 
In  Roffy.  MiUer  (2),  which  may  be  cited 
on  the  other  ^de,  where  it  was  said  that 
there  is  jurisdiction  in  the  Judge  of  the 
district  where  the  acceptance  is  written  on 
the  bill,  and  not  where  it  is  delivered,  it  was 
assumed  that  the  writing  the  word  **  ac- 
cepted" constituted  the  acceptance  without 
any  delivery.  It  was  a  case  hastily  decided, 
and  it  is  apprehended  it  is  against  prin- 
ciple. Secondly,  the  cause  of  action  is  the 
breach  of  promise,  not  the  making  of  the 
contract.  The  breach  took  place  when 
the  bill  was  not  paid  when  due  to  the 
holder  at  Norwich.  In  point  of  strict  law 
a  debtor  is  bound  to  follow  his  creditor 
and  find  him,  and  pay  him  wherever  he 
may  be.  The  breach,  therefore,  was  when 
the  acceptor  ought  to  have  paid  the  bill, 
but  failed. 

[Coleridge,  J. — Both  the  cases  cited 
seem  to  assume  that  the  contract  is  the 
cause  of  action.] 

In  questions  under  the  Statute  of  Limi- 
tations whether  the  cause  of  action  accrued 
within  six  years,  the  time  begins  to  run, 
not  from  the  making,  but  from  the  breach 
of  the  contract.  Huth  v.  Long  (3)  shews 
that  the  breach  of  contract  is  the  cause 
of  action.  Damages  accrued  to  the  plain- 
tiff at  Norwich,  for  at  Norwich  he  was 
forced  to  pay  the  indorsee  the  amount  of 
the  bill  in  consequence  of  the  default  of 
the  defendant. 

Jogce^  in  support  of  the  motion. — It  is 
incumbent  on  the  plaintiff  to  shew,  not 
only  that  a  material  part  of  the  cause  of 
action,  but  that  the  whole  cause  of  action 
arose  at  Norwich.  The  cause  of  action  is 
the  contract  and  breach  together.  Roff  v. 
Miller  is  directly  in  point,  and  there  the 
distinction  was  taken  between  an  indorse- 
ment and  acceptance,  that  the  former  is  not 
complete  without  delivery,  while  the  latter 
is.  The  plaintiff  could  not  prove  that  every- 
thing necessary  to  the  validity  of  the  con- 
tract on  which  he  sued  was  done  within 
the  Norwich  jurisdiction,  for  the  accept- 
ance was  made  in  London.  Secondly, 
the  breach  did  not  take  place  at  Norwich. 

(1)  5  Exch.  Rep.  43 ;  s.  c.  19  Law  J.  Rep.  (n.s.) 
Ezch.  151. 

(2)  19  Law  J.  Rep.  (».».)  C*P.  278. 
(8)  Ibid.  as.  826. 
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The  defendant,  it  is  clear,  never  was  at 
Norwich.  The  contract  is  not  a  contract 
to  pay  at  Norwich.  The  hreach  was  in  the 
district  in  which  the  defendant  was  when 
the  hill  hecame  due  and  was  dishonoured. 
Cur.  adv.  vuU, 

CoLBRiDGB,  J.  now  Said — ^This  was  a  rule 
for  a  writ  of  prohibition  to  the  Judge  of 
the  County  Court  of  Norfolk.  The  action 
was  by  the  drawer  against  the  acceptor  of 
a  bill  of  exchange,  dtawn  at  Norwich,  on 
the  defendant  in  London,  accepted  in 
London,  payable  at  Messrs.  Robarts  &  Co. 
in  London,  and  sent  by  the  defendant,  so 
accepted,  to  the  plaintiff  in  Norwich;  in 
which  jurisdiction  the  plain ti£f  sues  by 
leave  of  the  Judge.  The  question,  upon 
the  9  &  10  Vict.  c.  95.  s.  60,  is,  whether 
the  cause  of  action,  that  is,  the  whole  cause 
of  action,  arose  within  the  jurisdiction  of 
that  county  court ;  and  I  am  of  opinion 
that  it  did  not.  Assuming  that  the  cause 
of  action  was  made  up  of  the  contract  and 
the  breach  of  it,  it  was  argued  against  the 
rule,  that  this,  being  a  general  acceptance, 
bound  the  defendant  to  pay  everywhere, 
and  therefore  at  Norwich,  where  the  plain* 
tiff  was  when  the  bill  became  due;  that  the 
breach,  therefore,  was  at  Norwich,  by  the 
non-payment  there  at  maturity,  (which 
obviously  may  be  true  without  deciding 
this  rule) ;  and  farther,  that  the  acceptance 
itself  was  not  perfect  until  the  biU  had 
been  delivered  to  the  plaintiff  at  Norwich, 
so  that  the  contract  also  must  be  considered 
as  having  been  made  there.  Buckley  v. 
Hann  was  cited  in  support  of  this  latter 
position,  in  which  an  indorsement  on  a  bill 
of  exchange  written  by  the  defendant  in 
London  and  sent  by  a  messenger  to  the 
plaintiff  at  his  residence  in  Middlesex,  was 
held  by  the  Court  of  Exchequer  to  be  an 
indorsement  made  in  Middlesex,  the  mere 
writing  without  the  delivery  being  insuffi- 
cient to  constitute  an  indorsement.  But 
it  was  admitted  that  when  an  acceptance 
had  been  written  in  Piccadilly  in  one 
jurisdiction  and  given  to  the  drawer  at 
Billingsgate  in  another,  the  cause  of  action 
was  held  complete  in  the  former  jurisdiction 
by  the  Court  of  Common  Pleas^ — Roff  v. 
Miller,  This  case  was  decided  soon  after 
the  former,  which  appears  to  have  been 
cited  in  the  argument.     But,  in  truth,  the 


cases  do  not  govern  each  other, 
appear  to  me  well  decided.  On 
of  an  indorsement  is  to  pass  the 
in  the  bill,  and  that  purpose  is  m 
until  actual  or  constructive  deliv< 
the  acceptor  has  no  property  ii 
either  before  or  after  acceptance 
be  supposed  to  receive  the  drawe 
and  on  it  to  write  his  promise  i 
any  way  altering  the  property  h 
He  may,  indeed,  before  any  comn 
to  the  drawer  of  the  act  done,  i 
according  to  Cox  v.  Trotf  (4)  an 
authorities ;  but  his  promise, 
revoked,  is  complete,  and  takes  e 
the  time  when  it  was  made, 
this,  I  am  aware  of  a  sentence  in 
ment  of  Bayley,  J.  in  that  case ;  b 
his  language  is  to  be  construed  ^ 
ence  to  the  question  then  before  t 
which  was  merely  the  revocabO 
acceptance  before  communicatiot 
the  holder.  In  Smith  v.  M'Clure  { 
a  declaration  by  the  plaintiff*,  th 
stated  a  delivery  to  the  defendai 
acceptance  by  him,  it  was  dem 
because  it  did  not  go  on  to  state  i 
back  by  the  defendant  to  th< 
Lord  Ellenborough  said  the  a 
admitted  by  the  demurrer  must 
to  be  perfect,  and  if  after  such  a 
ance  the  acceptor  improperly  de 
bill  in  his  hands,  the  drawer  mi^ 
theless  sue  him  on  it.  It  ma^i 
indeed,  that  this  decision  only  pi 
a  perfect  acceptance,  whatever  tha 
gives  a  right  of  action,  because 
whatever  is  necessary  to  make  il 
but  Lord  Ellenborough's  languaf 
at  least  that  an  acceptance  mig 
opinion,  be  perfect  without  delii 
he  considers  it  may  be  perfect  tl 
bill  be  detained  in  the  accepto 
In  the  present  case,  however,  tl 
ance  has  been  delivered,  and  th< 
is,  where  the  contract,  which  that  a 
raises,  is  to  be  considered  as  made 
this  point  Story,  J.  is  very  expli 
Conflict  of  LawSy  s.  317 :  "  Accc 
bills  are  deemed  contracts  of  aco 
the  place  where  they  are  made  i 
they  are  to  be  performed.     So  ] 

(4)  5  B.  &  Aid.  474. 

(5)  5  East,  476. 
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iMym  down  the  doctrine :  Quid  si  de  lUeria 
Cm>  ammini  ineidat  qu€Miio ;  quis  locu8  erit  spec- 
iem^mt  ?    Is  speeiendus  est  locus,  ad  quern 
snm^  iestinatce,  et  ihidem  aceeptaUe.     But 
tappose  a  negotiable  acceptance  or  a  nego- 
tiable note  made  payable  generally,  without 
lay   specification  of  place,  what  law  is  to 
go^vern  in  case  of  a  negotiation  of  it  by 
(nke  liolder  to  another  in  a  foreign  country, 
in  regard  to  the  acceptor  or  maker  ?     Is  it 
ft  contiact  by  them  to  pay  in  any  place 
wl^ere  it  is  negotiated,  so  as  to  be  deemed 
s  contract  of  that  particular  place  and 
governed  by  its  laws?       The   Supreme 
Court  of  Massachusetts  have  held  that  it 
creates  a  debt  payable  anywhere,  by  the 
▼ery  nature  of  the  contract ;    and  it  is  a 
promise  to  whomsoever  shall  be  the  holder 
of  the  bill  or  note.     Assuming  this  to  be 
true,  still  it  does  not  follow  that  the  law 
<^  the  place  of  negotiation  is  to  govern  ; 
for  the  transfer  is  not,  as  to  the  acceptor 
oer  maker,  a  new  contract,  but  it  is  under 
^Ad  part  of   the  original  contract,  and 
springs  up  from  the  law  of  the  place  where 
that  contract  was  made.      A  contract  to 
P^y  generally  is  governed  by  the  law  of 
tke  place  where  it  is  made,  for  the  debt  is 
Payable  there  as  well  as  in  every  other 
PliMx.      To  bring  a  contract  within   the 
9eiaenl  rule  of  the  lex  loci,  it  is  not  neces« 
■•*ji  that  it  should  be  payable  [i.e.  to  be 
Performed]  exclusively  in  the  place  of  its 
^>*igb.     If  payable  [i.e.  to  be  performed] 
^▼erywhere,  then  it  is  governed  by  the  law 
^  the  place  where  it  is  made,  for  the  plain 
^^^ssoD,  that  it  cannot  be  said  to  have  the 
^w  of  any  other  place  in  contemplation 
to  govern  its   validity,  its  obligation,  or 
^interpretation.     All  debts  between  the 
^''iginsl  parties  are  payable   everywhere, 
^'aIcm  some  special  provision  to  the  con- 
tcaiy  is  nmde;   and,  therefore,  the  rule  is, 
*^  debts  have  no  sUus,  but  accompany 
^  creditor    everywhere.      The  holder, 
^'^  takes  the  contract  of  the  acceptor  or 
''^^W  as  it  was  origmally  made,  and  as  it 
^^  in  the  place  where  it  was  made.     It  is 
**ere  fj^  ^^  promise  is  made  to  him  to 
J*y  tverywhere."     There  can  be  no  doubt 
^I^  this,  that  where  a  bill  is  sent  from 
r*^  country  by  the  drawer  to  the  drawee 
^  Mother,  who  there  accepts  it  and  returns 
^*^  Uie  drawer,  both  Voetius  and  Story 
^^'^Uld  hold  that  the  contract  raised  by  the 


acceptance  was  made  in  the  country  of  the 
drawee,  that  being  the  place  ad  quern 
destinaiur  et  ibidem  aeceptatur,"  The  con- 
tract, accordingly,  in  this  case,  was  made 
in  London,  and  therefore  the  whole  cause 
of  action  did  not  accrue  in  Norfolk.  It 
follows,  then,  that  the  Judge  of  the  Norfolk 
County  Court  had  not  jurisdiction,  and  the 
rule  for  a  prohibition  must  be  absolute. 
Rule  absolute. 


1852.     \ 
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SHEPHERD  O.  HODSMAN. 
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Turnpike  —  Agreement  to  let  Tolls  — 
3  Geo.  4.  c.  126.  ss.  55,  57. — Deed^ 
8  4"  9  Vict.  c.  106. 

T?ie  General  Turnpike  Act,  3  Geo.  4. 
e.  126,  by  section  55.  enables  turnpike 
trustees  to  let  the  toUs  by  auction,  and  pre- 
scribes  certain  requisites  to  be  pursued  on 
such  lettings,  and  by  section  57.  "  aU  con-- 
tracts  and  agreements  to  be  made  or  entered 
iniofor  the  farming  or  letting  the  tolls  of  any 
turnpike  roads,  signed  by  the  trustees  letting 
such  toUs,  or  by  their  clerk  and  treasurer, 
shall  be  good  and  valid  notwithstanding  the 
same  may  not  be  by  deed  or  under  seal.** 

Held,  that  an  agreement,  signed  by  the 
clerk  to  trustees  which  recited  that  A.  B.  was 
the  highest  bidder  for,  and  had  become  the 
renter  of,  certain  tolls,  and  stated  that  the 
clerk  on  behalf  of  the  trustees  did  thereby 
agree  to  let,  and  A.  B.  did  thereby  agree  to 
take,  the  toUs  and  toll-house,  was  a  sufficient 
compliance  with  the  statute. 

Held,  also,  that  the  S  ^  9  Vict.  c.  106. 
s.  3,  which  provides  that  a  lease  required 
by  law  to  be  in  writing  of  any  tenements  or 
hereditaments  shall  be  void  unless  made  by 
deed,  does  not  apply  to  agreements  for  letting 
toUs  under  the  3  Geo.  4.  c.  126. 

Assumpsit  by  the  plaintiff,  as  clerk  to  the 
trustees  of  the  tumpULe  road  frt>m  Beverley 
to  Kexby  Bridge,  in  the  county  of  York, 
upon  an  agreement,  whereby  the  defen- 
dant became  surety  for  one  R.  Norris,  to 
whom  the  tolls  were  let,  at  a  certain  yearly 
rent  payable  monthly.  Breach  —  Non- 
payment by  Norris  of  six  monthly  pay- 
ments. 

Plea — Non  assumpsit* 
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At  the  trial,  before  Ciesswell,  J.,  at  the 
York  Spring  Assizes,  1852,  the  agreement 
(which  was  not  under  seal)  was  put  in  evi* 
dence  by  the  plaintiff,  which,  after  reciting 
that  at  a  public  meeting  of  the  said  trustees 
holden  at  Beverley,  pursuant  to  public 
notice,  for  the  letting  by  auction  the  tolls 
and  duties  arising  at  the  Kexby  turnpike 
gate,  upon  the  said  road,  for  the  term  and 
in  manner  thereinafter  mentioned,  the  said 
R.  Norris  was  the  highest  bidder  for  and 
became  the  farmer  or  renter  of  the  said 
tolls,  proceeded  to  state  that  **  the  plaintiff, 
on  behalf  of  the  trustees  of  the  said  turn- 
pike road,  did  thereby  agree  to  let,  and  the 
said  R.  Norris  did  thereby  agree  to  take 
to  farm  the  tolls  and  duties  arising  and 
payable  at  the  said  Kexby  turnpike  gate, 
with  the  toll-house,  &c.,  and  that  Norris, 
the  defendant,  and  £.  Oraybum  (the  other 
surety)  did  and  each  of  them  did  agree  with 
the  plaintiff  as  such  clerk  to  the  said  trus- 
tees, that  they  or  some  or  one  of  them  would 
pay  the  rent  during  the  said  term.  This 
instrument  was  signed  by  the  plaintiff  as 
clerk  to  the  trustees,  and  by  the  said  R. 
Norris  and  his  sureties. 

It  was  objected,  on  behalf  of  the  defen-» 
dant,  that  this  contract  was  not  valid  under 
the  General  Turnpike  Act,  3  Geo.  4^.  c.  126. 
s.  55,  and  also  that  it  ought  to  be  under 
seal,  by  virtue  of  the  8  &  9  Vict.  c.  106. 
s.  3.  The  learned  Judge  oveiruled  these 
objections,  and  the  plaintiff  had  a  verdict, 
leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Watson  now  moved  accordingly. — The 
3  Geo.  4.  c.  126.  s.  55.  enables  turnpike 
trustees  to  let  the  toUs,  and  prescribes 
certain  requisites  to  be  pursued  on  such 
lettings.  Section  57.  provides  ''that  all 
contracts  and  agreements  to  be  made  or 
entered  into  for  the  fanning  or  letting  the 
toUs  of  any  turnpike  roads,  signed  by  the 
trustees  or  commissioners  letting  such  tolls, 
or  any  two  or  more  of  them,  or  by  their 
clerk  or  treasurer,"  shall  be  good  and  valid. 
That  only  authorizes  the  clerk  to  sign,  but 
the  agreement  for  the  letting  must  be  by 
the  trustees. 

[Lord  Campbell,  C.J. — Does  it  not  give 
the  clerk  a  statutory  authority  to  act  for 
the  trustees  in  the  letting  of  the  tolls  ?] 

Not  beyond  the  power  of  signing  an 
agreement  made  in  their  names.     Bell  v. 


Nixon  (1)  shews  how  very  atiii 
powers  of  the  statute  must  be  ] 
Pitman  v.  Woodbury  (2)  shew*  di« 
the  lessor  executes  no  obligation  t 
cast  on  the  lessee.  Here,  the  deik  < 
sign  a  lease  made  by  the  tnisteea, 
no  interest  has  passed  to  the  lessi 
condly,  this  agreement  should  have 
deed.  It  is  plain  that  the  3  Geo.  4 
requires  an  agreement  in  writing, 
8  &  9  Vict.  c.  106.  8.  3.  provides 
lease  required  by  law  to  be  in  wi 
any  tenements  or  hereditaments"  i 
void  unless  made  by  deed. 

[Lord  Campbell,  C. J.— That 
applies  only  to  leases  which  were  : 
to  be  in  writing  by  the  Statute  of  1 

This  is  a  lease  of  the  tolls  and  i 
house,  and  is  therefore  within  that 

Lord  Campbell,  C.J. — I  am  of 
that  there  should  be  no  rule.  Tb 
a  lease  of  tolls  there  is  a  statntab 
pointed  out  in  which  the  demise 
made,  and  that  has  been  pursued,  a 
a  demise  is  declared  to  be  valid  "  i 
standing  the  same  may  not  be  by 
under  seal."  The  trustees  are  to 
tolls  at  a  public  meeting,  of  which  i 
to  be  given,  and  the  agreement 
signed  by  them  or  by  their  clerk.  H 
signed  by  the  clerk,  and  it  recites  \ 
of  the  tolls  by  the  lessee,  and  that  th 
dant  is  his  surety.  That  is,  I  think, 
cient  compliance  with  the  57th  se 
the  3  Geo.  4.  c.  126.  The  objectio 
the  8  &  9  Vict.  c.  106.  cannot  be  su] 
It  would  be  strange  if  that  statute 
for  the  amendment  of  the  law  of  n 
perty,  were  to  be  held  to  repeal  the  3 
c.  126,  and  I  cannot  think  that  Uie 
words  referred  to  have  any  such  effe< 
agreement  for  letting  the  tolls  is  n 
required  to  be  in  writing,  but  it  is 
quired  that  the  lease  of  the  tolls  shi 
writing.  I  think  that  the  operatio 
8  &  9  Vict.  c.  106.  is  confined 
leases  as  under  the  Statute  of  Fran 
required  to  be  in  writing,  but  that 
not  apply  to  a  letting  of  tolls  like  I 

WiGHTMAN,  J. — The  3  Geo.  4. 
s.  57.  has  been  complied  with,  as  tl 

(1)  9  Bing.  S§3 ;  s.  c.  2  Law  J.  Rep.  (a 
44. 

(2)  .3  Exch.  Rep.  4. 


VouXXL] 


EASTER  TERM,  1852. 


265 


c<mtnicC  signed  by  the  clerk  to  the  trustees 
vbo  acts  for  them  in  the  letting.  The 
*t^tiite  nowhere  requires  that  the  contract 
•hall  he  in  terms  made  by  the  trustees,  but 
It  nmy  }^  made  by  the  clerk  on  their  behalf. 
■^  to  the  other  objection  I  quite  agree  with 
^hmi  has  been  said  by  Lord  Campbell. 

^£rlb,  J.— The  statute  has  been  com- 
plied with  as  to  the  letting  of  the  tolls. 
^^faic  trastees  have  agreed  to  let,  and  that 
•iKreemcnt  is  recorded  in  the  manner  re- 
^H-ired  by  section  57.  I  also  think  that 
^He  8  &  9  Vict  c.  106.  has  no  application 
to  agreements  for  letting  tolls,  which  when 
reduced  into  writing  are  to  have  the  effect 
of  leases. 

CftOMPTON,  J. — By  the  3  Geo.  4.  c.  126, 

wrlaere  the  contract  for  letting  the  tolls  is 

maide  by  parol,  i|»  is  to  be  reduced  into 

wrriting,  and  may  be  signed  by  the  clerk, 

aumd  is  to  have  the  effect  of  a  deed.  In  Bell 

▼•   Nixon  it  was  mooted  whether  one  of 

^iro  joint  clerks  could  sign  the  agreement, 

Imt  it  was  not  disputed  that  both  could 

properly  act.   As  to  the  other  objection,  it 

neirer  could  be  intended  that  the  8  &  9 

^ct  c.  106.  should  alter  the  operation  of 

'J^SGeo.  4.  c.  126.  in  the  respect  con- 

^""^ded  for,  when  the  policy  of  that  statute 

''•^  iiot  to  require  a  deed. 

Rule  refused. 


1^2.     1 
AntH  23    I        B^OUGHTON  r.  jackson. 

^^e  Imprisonment — Suspicion  of  Felony 
^^^^leadin^ — Excess — New  Assignment, 

trespass  for  imprisoning  the  plaintiff  and 
^^^^ng  him  in  irons.  Plea,  that  the  defen^ 
•^  IMS  the  commander  of  a  ship  of  war 
^**^  high  seaSf  and  that  the  plaintiff  was 
T^JNini  of  the  said  ship  and  servant  of  the 
l^^fcsrfan/,  and  had  access  to  the  defendant's 
r^^»  amd  charge  of  the  goods  there ;  that 
Jl^ycy  of  the  defendant  had  been  feloniously 
I^J^fen  omt  of  a  certain  desk  in  the  said  cabin 
^  ^ipo  several  occasions,  just  before  the  said 
5^*  when^  ^c.  ;  and  that  upon  each  occa- 
the  said  desk  had  been  clandestinely 
T  hg  means  of  a  key;  that  the  plaintiff 
^_^  access  to  and  could  have  obtained  the 
J^^  o/  the  said  desk,  and  could  have  opened 
T**«w  and  carried  away  the  said  money, 
^^^  Hal  ike  defendant  then  believed  that  no 
,  XXL— Q.B. 


other  person  had  or  could  have  obtained 
access  to  the  key  of  the  said  desk  without 
the  knowledge  of  the  plaintiff;  wherefore 
the  defendant^  suspecting  the  plaintiff  for 
the  causes  aforesaid  to  be  guilty  of  or  con- 
cerned in  the  stealing  of  the  said  money,  did, 
as  such  commander  as  aforesaid,  put  and 
detain  him  in  irons  (the  same  being  a  rea- 
sonable mode  of  detainer)  until  he  could 
examine  into  and  investigate  the  circumstances 
of  suspicion  against  the  plaintiff  according 
to  law;  that  the  defendant  did  afterwards 
examine  into  and  investigate  the  said  circum- 
stances, and  did  discharge  and  release  the 
plaintiff. 

Held  (after  verdict),  that  the  plea  shewed 
a  sufficient  justification  for  the  imprisonment. 

Held,  also,  that  the  putting  in  irons  must 
be  taken  to  be  a  reasonable  nwde  of  detainer, 
and  that  if  there  were  any  excess,  the  plain- 
tiff should  have  new  assigned. 

Trespass  for  assaulting  the  plaintiff  and 
putting  him  in  irons,  and  imprisoning 
and  keeping  and  detaining  him  in  prison. 

Pleas — First,  not  guilty.  Secondly,  as 
to  the  assaulting,  beating  and  ill  treating 
the  plaintiff,  and  putting  him  in  irons,  and 
imprisoning  and  keeping  and  detaining  him 
in  the  declaration  mentioned,  that  the 
defendant  was  a  lieutenant  in  the  royal 
navy,  and  commander  duly  appointed  of 
Her  Majesty's  steam- vessel  and  ship  of 
war,  Lucifer,  then  belonging  to  the  royal 
fleet,  and  lying  and  being  on  the  high  seas, 
to  wit,  at  &c. ;  that  before  and  at  the 
said  times  when,  &c.,  to  wit,  on  &c.  the 
plaintiff  was  the  steward  of  and  on  board 
the  said  vessel,  and  belonging  to  the  fleet, 
and  as  such  steward  was  the  servant  of  the 
defendant,  and  had  access  to  the  cabin  of 
the  defendant  in  the  said  ship,  and  the 
charge  of  the  goods  and  chattels  of  the  de- 
fendant then  being  in  such  cabin  ;  and, 
the  plaintiff  so  being  such  servant  as  afore- 
said, divers  monies  of  the  defendant,  to 
wit,  2/.  and  10/.  respectively,  the  property 
of  the  defendant,  had  been  and  were  felo- 
niously stolen,  taken  and  carried  away 
from  and  out  of  the  possession  of  the 
defendant,  and  out  of  a  certain  desk  then 
being  in  the  said  cabin,  upon  two  several 
occasions  just  before  the  said  times  when, 
&c.,  to  wit,  on  &c.,  and  that  upon  each 
occasion  on  which  the  said  sums  of  money 
2M 
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were  respectively  stolen  the  said  desk  had 
been  clandestinely  opened  and  unlocked 
for  that  purpose  by  means  of  a  key  ;  and 
that  the  plaintiff  had  access  to  and  could 
have  obtained  the  key  of  the  said  desk,  and 
could  have  unlocked  and  opened  the  same, 
and  taken  and  carried  away  the  said  monies 
upon  the  said  several  occasions  aforesaid ; 
and  that  the  defendant  then  believed  that 
no  other  person  had  or  could  have  obtained 
access  to  the  key  of  the  said  desk  without 
the  knowledge  of  the  said  plaintiff.  Where- 
fore the  defendant  having  good  and  pro- 
bable cause  of  suspicion,  and  vehemently 
suspecting  the  plaintiff  for,  among  other 
things,  the  causes  aforesaid  to  have  been 
guilty  of  or  concerned  in  the  stealing  and 
carrying  away  of  the  said  monies  of  the 
defendant,  did  at  the  said  times  when,  &c. 
as  such  commander  as  aforesaid,  and  as 
he  lawfully  might  for  the  cause  aforesaid, 
gently  lay  hands  upon  the  plaintiff  and 
did  put  him  in  irons,  and  so  did  keep 
and  detain  him  (the  same  being  a  reason- 
able mode  of  detainer)  as  in  the  declaration 
mentioned,  for  a  reasonable  time,  to  wit, 
until  he^  the  defendant,  as  commander  of 
the  said  ship  in  which  the  said  felony  was 
committed,  could  examine  into  and  investi- 
gate the  circumstances  of  suspicion  against 
the  plaintiff  according  to  law,  and  for  the 
purpose  of  making  a  due  report  of  all 
the  said  circumstances  to  and  for  the  in- 
formation of  the  liords  of  the  Admiralty, 
or  of  bringing  the  plaintiff  to  trial  upon 
the  said  felony  (if  upon  investigation  it 
appeared  to  him,  the  defendant,  right  and 
proper  so  to  do).  And  the  defendant 
avers  that  he  did  as  such  commander,  and 
within  a  reasonable  time  in  that  behalf,  to 
wit,  on  the  day  and  year  last  aforesaid 
examine  into  and  investigate  the  said  cir- 
cumstances of  suspicion  against  the  plain- 
tiff touching  the  said  felony,  and  did  after* 
wards  and  within  a  reasonable  time  in  that 
behalf,  to  wit,  on  the  day  and  year  afore- 
said, discharge  and  release  the  plaintiff  from 
further  custody  and  detainer.  And  that 
by  means  of  the  aforesaid  premises  the 
plaintiff  was  assaulted  and  imprisoned, 
and  kept  and  detained  as  in  the  declaration 
mentioned,  the  same  being  a  reasonable 
time  for  that  purpose,  and  lawful  and  just 
for  the  cause  aforesaid,  which  are  the 
alleged  trespasses,  &c. 


Replication  de  injurid,  and  issue  tl 

At  the  trial,  before  LordCampbel 
at  the  Sittings  in  Middlesex  after  M 
mas  term,  1851,  the  jury  returned  a 
for  the  plaintiff  on  the  plea  of  not' 
and  for  the  defendant  on  the  justii 
set  up  by  the  second  plea. 

In  the  ensuing  term  a  rale  ni 
obtained  by  the  plaintiff  for  judging 
obstante  veredicto  on  the  second  plea, 
was  now  argued  by — 

Keating,  for  the  defendant  (1). 
majority  of  cases  where  the  quest 
reasonable  and  probable  cause  ha 
raised  are  actions  for  malicious  pi 
tion.  In  these  it  is  settled  that  a  ] 
individual  must  make  out  a  reas 
ground  of  suspicion,  and  must  alsc 
that  a  felony  has  been  in  fact  com 
where  the  justification  is  on  that  grc 
Becktcith  v.  Philhy{2\  Musgrove  v. . 
(.3),  Davies  v.  Russell  {4).  Ther 
distinction  in  this  respect  in  favou 
constable,  and  the  defendant  here 
the  captain  of  a  ship  of  war  stood  h 
sense  in  the  position  of  a  constable. 
V.  Baxendale  (5)  shews  that  the  fact 
which  the  suspicion  is  founded  m 
alleged  and  proved,  and  that  it  is  tl 
the  Judge  to  say  whether  on  thos 
reasonable  and  probable  cause  exist 

[Lord  Campbell,  C.J. — It  is  imp 
to  say  as  an  abstract  proposition  i 
reasonable  and  probable  cause,  and 
fore  1  regret  that  it  has  been  tret 
much  as  a  question  of  law.] 

Here,  the  plea  alleges  distinctly 
felony  had  been  committed,  and  it 
facts  which  afford  a  -reasonable  grc 
suspicion  that  the  plaintiff  was  th< 
and  this  motion  bemg  after  verdict 
facts  must  be  taken  as  found  by  th 
Mure  V.  Kaye  (6),  which  was  cited 
motion,  is  very  different.  There  no  c 
stances  were  stated  which  led  to  tl 
elusion  that  the  plaintiff  became  poj 
of  the  note  in  a  dishonest  manner,  a 

(1)  The  case  was  set  down  in  the  specii 
and  argued  as  upon  a  concilium. 

(2)  6  B.  &  C.  635. 

(3)  1  Mee.  &  W.  582;  s.  c.  5  Law  J.  Re 
Exch.  227. 

(4)  5  Bing.  354;  s.c.  7  Law  J.  Rep.  M.( 

(5)  9  Com.  B.  Rep.  141;  s.c.  19  Law 
(n.s.)  C.P.  149. 

(6)  4  Taunt.  34. 
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«llegBticmt  Uiat  he  became  possessed  of  it 
'*wupicioiisly,**  and  disposed  of  it  "in  a 
sQspicioiis  manner/*  were  held  not  to  be 
^uivalent  to  a  statement  of  facts  leading 
to  suspicion.  There,  moreover,  the  objec- 
tion arose  on  demurrer.  Here,  at  least 
^r  verdict,  there  were  such  circumstances 
'^•ted  IS  would  justify  a  reasonable  man  in 
'^pecting  that  the  plaintiff  was  a  party  to 
^e  fdony, 

^rideauXf  contra. — ^The  plea  cannot  be 
sustained  unless  such  a  ground  of  suspi- 
cion is  made  out  on  the  fisice  of  it  as  would 
justify  the  arrest,  the  detainer,   and   the 
^Hngmg  of  the  plaintiff  to  trial.    A  captain 
of  a  ship  of  war  has  no  power  to  act  magis- 
terially in  such  a  case  as  this.     If  what  is 
^ere  stated  is  sufficient  to  justify  an  arrest, 
there  is  no  servant  who  happens  to  be  in  a 
house  in  which  a  felony  has  been  com- 
mit!^ who  might  not  be  taken  up  for  it. 
In  all  the  cases  on  this  subject  there  has 
al^nrays  been  some  •  suspicious  fact  alleged 
and  proved,  pointing  to   the  plaintiff  as 
the  person  guilty  of  the  particular  felony. 
ITiis  was  so  in  West  v.  BaxendaUf  where  a 
variety  of  facts  are  alleged,  all  of  which 
tend  to  indicate  the  plaintiff  as  the  thief. 
Here,  no  single  fact  is  stated  which  might 
not  apply  to  any  other  servant  equally  with 
the  plaintiff.    But,  secondly,  supposing  the 
^^''^t  to  be  lawful,  the  putting  in  irons  is 
not  coTered  by  the  justification. 

CWiGHTMAN,  J. — It  is  alleged  to  be  a 
''easonable  mode  of  detainer.] 

The  Court  must  see  that  it  is  reasonable ; 
"*e  ayerment  at  the  end  of  the  plea  that 
Reacts  justified  were  lawful  and  just  for  the 
^Uie  aforesaid  is  a  mere  inference  of  law, 
•^d  being  incapable  of  being  traversed  can- 
*^oi  sid  after  verdict,  IVright  v.  Court  (7) 
"^^  that  it  should  have  been  averred 
*hat  facts  existed  which  rendered  putting 
? Jrons  necessary — Seymour  v.  Maddox 

^  jj'ffl^ia^,  in  reply. — If  putting  the  plain- 

J^  in  irons  be  relied  on  as  an  excess  it 

^Ul<ihave  been  new  assigned.  The  plain- 

^U  the  present  issue  complains  of  coer- 

^  and  a  right  to  coerce  is  shewn  by  the 

^dant.     The  quality  of  the  coercion  is 

in  issue.      Wright  v.   Court  does  not 

)  4  B.  &  C.  5D6 ;  8.  c.  4  Law  J.  lUp.  K.B.  17. 
9  20  Law  J.  Rep.  (m.b.)  aB.  327. 


apply,  because  it  is  here  alleged  that  the 
putting  in  irons  was  a  reasonable  mode  of 
detainer,  and  it  must  be  taken,  therefore, 
that  the  jury  have  found  it  to  be  so. 

Lord  Campbell,  C.J. — This  plea  is,  in 
my  opinion,  sufficient,  even  on  demurrer. 
It  is  laid  down  that  to  justify  depriving  a 
person  of  his  liberty  the  party  so  doing 
must  allege  such  a  ground  of  suspicion  as 
the  Court  can  see  to  be  reasonable.  Look- 
ing to  the  facts  here  stated,  I  think  enough 
is  shewn  for  this  purpose.  It  has  never 
been  laid  down  that  all  the  evidence  must 
be  set  out  in  the  plea.  It  is  enough  to 
shew  facts  sufficient  to  ground  a  suspicion 
in  the  mind  of  a  reasonable  man.  Here, 
the  defendant  was  the  commander  of  a  ship 
of  war,  and  the  plaintiff  was  his  servant. 
There  was  a  desk  of  the  defendant's  under 
the  care  of  the  plaintiff,  which  had  been 
confessedly  opened  by  a  key,  to  which  the 
plaintiff  had  access,  and  on  two  occasions 
money  had  been  taken  out  of  the  desk 
feloniously.  Then,  a  felony  having  been 
committed,  is  there  not  enough  shewn  to 
justify  a  belief  in  the  mind  of  the  defendant 
that  the  plaintiff  was  the  person  guilty  of 
the  felony?  It  has  been  argued  that 
some  positive  act  must  be  alleged,  but  it 
could  not  have  been  averred  positively  that 
the  plaintiff  was  the  guilty  party,  neither 
could  it  have  been  alleged  that  nobody  had 
access  to  the  cabin  besides  the  plaintiff. 
But  it  is  stated  that  the  plaintiff  had  access 
to  the  key,  and  could  have  unlocked  the 
desk  on  these  occasions,  and  that  would 
afford  a  reasonable  ground  for  suspecting 
the  plaintiff,  and  for  believing  that  nobody 
else  could  have  had  access  to  the  desk 
without  the  plaintiff's  knowledge.  But 
irrespective  of  the  belief  of  the  defendant, 
I  think  that  there  are  facts  stated  here  from 
which  it  might  reasonably  be  inferred  that 
the  plaintiff  was  the  thief.  Therefore,  the 
first  objection  fails.  With  regard  to  the 
putting  the  plaintiff  in  irons,  that  is  justified, 
as  being  a  reasonable  mode  of  detention, 
and  this  allegation  must  be  taken  to  be 
found  by  the  jury.  It  is  merely  a  mode  of 
detention  adopted  for  the  purpose  of  pre- 
venting the  party  charged  being  shut  up 
in  the  cabin  until  an  investigation  takes 
place.  If  there  had  been  any  excess,  that 
should  have  been  new  assigned.     On  this 


268 


COURT  OF  QUEEN'S  BENCH : 


[NawSsuit 


issue,  which  is  found  for  the  defendant,  there 
ought  to  be  judgment  for  him. 

WiGHTMAN,  J. — This  application  is  after 
verdict,  and  we  need  not,  therefore,  consider 
what  might  be  the  effect  of  the  same  objec- 
tions if  raised  on  special  demurrer  to  the 
plea.  The  question  whether  the  defendant 
had  reasonable  and  probable  cause  is  to  be 
determined  by  the  Court  upon  the  facts 
found  by  the  jury.  Now,  it  is  no  doubt 
essential  in  all  these  cases  to  sec  whether 
the  defendant  believed  he  had  reasonable 
cause  for  acting  as  he  did.  The  jury  have 
here  found  that  no  one  else  could  have  got 
to  the  key  of  the  desk  without  the  know- 
ledge of  the  plaintiff,  and  adding  that  to 
the  other  facts  alleged  in  tlie  plea  we  are  to 
say  whether  there  was  or  was  not  reason- 
able ground  of  suspicion.  Money  was 
twice  lost  by  the  defendant  from  the  desk, 
under  circumstances  which  shewed  that  a 
felony  had  been  committed,  and  the  plaintiff 
being  his  servant,  and  having  charge  of  the 
cabin,  and  access  to  the  key,  the  desk  was 
opened  by  means  of  a  key.  It  is  said  that 
it  is  not  shewn  to  have  been  opened  by  the 
key  afterwards  referred  to,  but  we  must 
take  it  after  verdict  that  this  is  what  is 
alleged  and  proved.  If  so,  surely  there 
was  a  reasonable  ground  for  the  defendant 
believing  that  the  plaintiff  was  the  thief. 
With  respect  to  the  putting  in  irons,  this 
being  after  verdict,  and  there  being  a  direct 
allegation  that  putting  in  irons  is  a  reason- 
able mode  of  detainer,  the  jury  must  be 
taken  to  have  found  it  to  be  so,  and  there- 
fore there  must  be  judgment  for  the  defen- 
dant. 

£rle,  J. — It  is  clear  upon  this  plea  that 
a  felony  had  been  committed  by  means  of 
an  instrument  to  which  the  plaintiff  hsid 
access  under  the  circumstances  there  stated. 
It  was  material  to  shew  that  the  defendant 
believed  that  no  one  else  had  access  to  it. 
1  do  not  mean  to  doubt  that  reasonable 
cause  must  be  shewn  to  exist,  but  sup- 
posing a  party  were  robbed  by  some  person, 
and  he  believed  the  plaintiff  to  be  the  man 
who  did  it,  and  were  ready  to  swear  to  him 
as  the  thief,  I  am  at  a  loss  to  see  why  he 
would  not  be  justified  in  detaining  him 
upon  suspicion.  As  to  the  other  point,  I 
quite  agree  with  what  has  been  already 
said. 

Crompton,  J. — I  have  not  been  without 


some  doubt  during  the  aigamenty  Imt  I 
agree  with  the  opinion  expxened  by  the 
rest  of  the  Court.  I  do  not  found  my 
judgment  on  the  ground  of  belief  or  ftoM 
fides  merely,  but  I  think  the  defimdant 
must  shew  a  reasonable  ground  for  his 
belief.  The  strongest  £eu!t  to  my  mind  is, 
that  the  plaintifif  had  charge  <^  the  desk  and 
had  access  to  the  key  of  it.  It  is,  no  doubt, 
not  said  to  be  the  very  key  which  unlocked 
it  on  the  occasions  when  it  was  feloniously 
opened,  but  the  key.  I  think,  perhaps,  this 
is  not  so  strong  as  some  cases  whidi  have 
gone  before,  but,  on  the  whole,  I  am  of 
opinion  that  a  reasonable  ground  of  suspi- 
cion is  made  out.  On  die  other  point, 
the  plea  clearly  makes  out  a  right  to  put 
the  plaintiff  in  irons,  because  it  says  that 
this  was  a  reasonable  mode  of  detaining 
him.  If  we  can  imagine  any  circumstanoes 
under  which  it  could  be  right  to  put  the 
plaintiff  in  irons,  it  must  be  taken, 
verdict,  that  such  a  state  of  oircumslance^fe^ 
was  found  to  exist  here. 


Rule  dUelmrged. 


1852 
April 
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THE  QUEEN  «.  THE  DOCK  COS 
PANY    AT     K1NG8TON-UP0 
HULL. 


Poor 'Rate — Apportumment  of  . 
Value— Docks— Toll  paid  for  Use  of 
lying  in  different  Parishes, 

The  Hull  Dock  Company  are  the 
and  occupiers  of  several  docks  and  bat^  ^  wii; 
communicating    with    each    other^  farm^wm^ 
under   various  statutes  at  different  tknr^^es, 
and  which  are  situate  in  several  ^ 
They  are  entitled   to  tonnage   diuies 
every   ship   coming   into   or  going  em^       ^ 
the  harbour,  docks  or  basins,  or  unlom^^^^f 
or   lading  any  of  their  cargo  within       ^^ 
port,  such  duties  being  payable  as  jocrss     t 
the  vessels  enter  any  of  the  docks  or    ^^ 
harbour.     By  one  of  their  acts  no  v€^^ 
passing  up  or  down  the  rivers  Hull  or  F/vi^=^^ 
ber,  without  entering  any  of  the  docks       ^ 
basins,  is  to  be  subject  to  toll,  unless  it  jyb^*" 
load  or  discharge  part  of  its  cargo  m  the  C^* 
Harbour,  or  within  that  part  of  the  Hvm^^^ 
which   is  in  the  port  of  Hull,   in  whP^  . 
event  ionnage-raics  are  to  be  paid  onkf         ** 
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•/  go§d§  so  kuUUd  or  ducharged. 

ffitr&^r  prooMleii,  thai  ifamf  vetsel 

the  docks  should  remain .  there  for 

iass.^  Itae  thaa  tern  mofdhSf  there  should 

h^  jpaid  in  respect  of  such  vessel  a  further 

ra£^  of  ^dm  per  ton  per  week^  and  ihat  the 

M^v^rnl  dmUos  authoirized  to  be  taken  should 

be  charged  eqnaUg^  and  after  the  same  rate 

s'm    respect  of  the  same  description  of  vessel 

amti  aame  description  of  goods  upon  the  same 

foyoE^  ;  provided  always  that  a  vessel  pro- 

eeedUngfrom  the  port  of  Hull  to  any  other 

fHswt  or  place,  and  returning  thence  to  Hull^ 

^nr  vice  vertlLy  should  he  considered  as  per- 

ytMrrming  the  same  voyage.     A  dock  and 

h€S9en  master  was  to  he  appointed,  who 

MMamid  have  power  to  regulaie  the  position, 

WiiWi  jug,  placmg,  or  removing  wUhin  the 

eie>ciu,  or  any  of  them^  of  any  vessels  enter' 

ism^f  into,  Mng  m  or  going  out  of  the  same 

reapeeUvely  ;  and  whenever  the  despatch  of 

bmsaimess  should  he  obstructed  by  reason  of 

^K«^  vessel  lying  in  the  docks,  whether  her 

e€ST^  should  or  should  not  have  been  dis' 

ch^Mrged,  the  dock  master  might  remove  any 

»nsch  vessel  from  one  of  the  said  docks  into 

^^y   other  of  the  said  docks;    and  vessels 

^E/^er  being  discharged  were  to  be  removed 

sfvio  meh  part  of  the  docks  as  should  be  set 

^p^sTtfor  light  vessels.  No  separate  accounts 

*■*"«  kept  for  the  several  docks,  and  there  is 

**'»fy  one  set  of  officers  for  the  whole  establish- 

•■^*»<.     No  distinct  or  separate  rates  or 

^^ies  are  payable  for  the  use  of  any  par- 

^*cuiar  dock  or  docks,  nor  any  accumulative 

*"**«4  for  the  use  of  all  or  any  number  of 

^^^m,  but  the  same  rates  are  payable  into 

^^tstever  dock  vessels  go,  and  whether  they 

J*^  only  one  or  more  of  the  docks,  such  rates 

^•••^  payable  as  soon  as  they  enter  any  of 

^*  docks.     Fessels  on  the  same  voyage  f re- 

^••wtfjf  use  two  or  more  of  the  docks,  paying 

^^^fSf  one  single  toll,  and  no  additional  charge 

*•*  be  made  for  a  vessel  lading  her  cargo 

^^ssards  in  one  dock  and  discharging  her 

^*^  inwards  in  another  of  the  docks.    The 

^^^^her  tonnage  dues  payable  for  vessels  re- 

^^f*isg  above  ten  months  have  always  been 

^^sd  generally,  and  without  regard  to  their 

^^sising  in  one  particular  dock.     The  net 

jl^f^^  9alue  of  the  whole  of  the  docks 

T^^a^  been  ascertained  by  making  the  proper 

^•*fc^iiiif  from  the  gross  receipts  from  the 

^^nage  dues  received  by  the  company  in 

'^^peet  of  all  the  docks,— Held,  that  this 


entire  rateable  value  ought  to  be  apportioned 
among  the  several  parishes  within  which  the 
docks,  ^c.  were  situate,  in  proportion  to  the 
areas  of  the  docks,  ^c.  respectively  within 
such  parishes. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.b.)  M.C.  p.  163.] 


} 


TALLIS  V.  TALLIS. 


1852. 
April  29. 

Practice  —  Immaterial  Traverse  -—  De^ 
murrer,  setting  aside  as  Frivolous — Striking 
out  Immaterial  Allegation — Tricky  Pleads 
ing. 

In  an  action  of  covenant  for  carrying  on 
trade  by  the  defendant,  the  declaration  al- 
leged  that  the  plaintiff  was  engaged  in  the 
trade  in  Liverpool,  whereof  the  defendant 
had  notice,  and  assigned  as  a  breach  that 
the  defendant  carried  on  the  same  trade  in 
Liverpool  contrary  to  his  covenant.  The 
defendant  pleaded  that  he  had  no  such 
notice,  and  the  plaintiff  demurred  to  the  plea 
on  the  ground  that  the  traverse  was  imma- 
terial. The  defendant  applied  to  a  Judge 
at  chambers  to  set  aside  the  demurrer  as 
frivolous,  or  to  strike  out  the  allegation  of 
notice  in  the  declaration.  The  summons 
being  dismissed,  a  similar  application  was 
made  to  the  Court  by  the  defendant,  but  no 
bad  faith  or  trick  being  sheum  to  exist  on  the 
part  of  the  plaintiff,  the  Court  refused  to 
grant  either  alternative. 

Cuttsv.  Surridge,  9  Q.B.  Rep.  1015; 
8.  c.  16  Law  J.  Rep.  (n.s.)  Q.B.  193,  ex- 
plained and  qualified. 

This  was  an  action  of  covenant  brought 
upon  an  indenture,  by  which  the  defendant 
covenanted  that  he  would  not  at  any  time 
or  times  thereafter  use,  exercise,  or  carry 
on  that  part  of  the  trade  or  business  of  a 
publisher  usually  known  as  the  canvassing 
trade,  within  the  city  of  London,  &c.,  or 
in  any  city,  town,  or  place  in  Great  Britain 
or  Ireland  in  which  the  plaintiff,  either  by 
himself  or  his  agent  or  agents,  might  at 
such  time  or  times  use,  carry  on,  or  be 
engaged  in  the  said  trade  or  business  of  a 
publisher,  or  any  department,  branch,  or 
portion  thereof.     The  declaration  averred, 
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that  the  plaintiff,  before  and  at  and  during 
all  the  times  thereinafter  mentioned,  was 
by  his  agent  in  that  behalf  engaged  in  the 
canvassing  trade  in  the  town  of  Liverpool, 
**  whereof  the  defendant  during  all  those 
times  had  notice,"  and  alleged  breaches  by 
the  defendant  carrying  on  the  business  of 
the  canvassing  trade  within  the  said  town 
of  Liverpool,  contrary  to  the  form  and 
effect  of  the  said  indenture,  &c* 

Fifteenth  plea — That  the  defendant  had 
not  any  such  notice  as  the  plaintiff  had  in 
that  behalf  alleged,  concluding  to  the 
country.  The  plaintiff  demurred  specially 
to  this  plea,  on  the  ground  that  the  traverse 
taken  was  immaterial. 

On  the  following  day,  a  summons  was 
taken  out  by  the  defendant,  calling  upon 
the  plaintiff  to  shew  cause  why  ^e  de- 
murrer should  not  be  set  aside  as  frivolous, 
or  why  the  allegation  of  notice  contained 
in  the  declaration,  to  which  the  said 
fifteenth  plea  was  pleaded,  and  the  said 
fifteenth  plea  and  the  demurrer  thereto 
should  not  be  struck  out,  the  said  allega- 
tion being  immaterial  and  surplusage.  This 
summons  was  at  the  hearing  dismissed  by 
Pollock,  C.B.,  who  ordered  the  costs  to 
abide  the  event  of  the  demurrer.  On  the 
7th  of  April,  a  joinder  in  demurrer  was 
delivered  by  the  defendant  to  the  plaintiff, 
for  the  purpose  merely  of  preventing  judg- 
ment, notice  being  given  at  the  same  time 
that  a  rule  would  be  moved  for,  to  shew 
cause  why  the  demurrer  should  not  be  set 
aside  as  frivolous,  or  why  the  allegation  of 
notice  contained  in  the  declaration  and  the 
said  fifteenth  plea  and  the  demurrer  thereto 
should  not  be  struck  out,  the  said  allega- 
tion being  immaterial  and  surplusage. 

A  rule  nisi  having  been  accordingly  ob- 
tained, on  the  authority  of  Cutis  v.  Sur- 
ridge  (\\— 

Dowdeswell  now  shewed  cause.— This  is 
a  perfectly  novel  application.  The  ques- 
tion whether  the  allegation  of  notice  is  or 
is  not  material  is  one  which  is  fit  to  be 
raised  on  demurrer,  and  therefore  the  defen- 
dant has  no  right  to  have  it  struck  out. 

[Lord  Campbell,  C.J. — He  says  it  may 
influence  the  damages,  and  ought  not,  there^ 
fore,  to  be  allowed  to  remain.] 

If  the  jury  thought  that  the  breach  was 

(1)  9  aB.  Rep.  1015;  s.c.  16Law  J.  Rcp.(N.s.) 
Q.B.  193. 


committed  in  ignorance,  they  m\{ 
bably  give  nominal  damages,  and  \ 
the  allegation  may  properly  be  int 
although  it  is  not  traversable  so  as 
of  an  issue  being  taken  upon  : 
plaintiff  was  not  bound  to  give  i 
the  defendant — Com.. Dig,  *  Condil 
75).  Vgse  v.  Wakefield  (2)  is  i 
ferent. 

[WiGHTMAN  J. — When  parties 
me  at  chambers  to  strike  out  tra^ 
immaterial,  I  always  put  it  to  the 
whether  he  will  consent  to  striki 
allegation,  and  if  he  refuses  I  n 
order.] 

The  defendant  should  not  have  i 
this  allegation  if  he  considered  j 
terial ;  but  having  done  so,  and  the 
a  demurrer  to  his  traverse,  he  cai 
apply  to  strike  out  the  demurre 
plaintiff's  expense.  It  is  not  be< 
averment  is  one  upon  which  is8U< 
be  taken  that  the  defendant  can 
strike  it  out.  There  are  many  si 
gations  in  the  forms  of  counts  pi 
by  the  Reg.  Gen.  Trin.  t.  1  Will, 
pose  it  were  struck  out,  the  defenda 
still  bring  a  writ  of  error  for  this  vc 
sion,  which  would  be  a  great  bar 
the  plaintiff. 

[WiGHTMAN,  J. — Ought  you  not 
applied  to  set  aside  the  traverse  V 

If  there  is  a  point  of  doubt  the 
may  demur,  and  here  the  Judge 
that  the  question  is  one  which  is 
decided  by  the  Court  when  he  rel 
application.  According  to  the  de; 
argument,  there  never  should  hav 
decision  upon  a  demurrer  to  an  in 
traverse. 

[Lord  Campbell,  C.J. — 'CutU 
ridge  was  referred  to  on  the  motion 
lishing  the  rule  contended  for.] 

That  was  a  very  peculiar  case, 
ciple  of  which  ought  not  to  be  e: 
and  besides,  the  Court  there  merel 
to  reverse  the  Judge's  order.  Th« 
is  a  substantive  application,  mad 
Judge  has  refused  to  interfere. 

IV,  R.  Cole,  in  support  of  th< 
Cults  V.  Surridge  is  not  distinj 
from  this  case. 

[Lord    Campbell,    C.J. — T 

(2)  6Mee.&  W.442;  8.c9LawJ.  1 
Excb.  274. 
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dge  thought  that  the  plaintiff  had  laid  a 


%,jp  finr  the  defendant.] 


Sat  the  principle  is  laid  down  as  gene- 
IXy  applicahle, 

f^WiOHTMAN,  J. — ^Why  did  you  traverse 
&  notice?] 

JBepiuse  it  was  thought  that  it  might  be  a 
aJkeiial  allegation.  The  defendant  shapes 
B  rule  in  the  alternative  so  as  to  meet 
:heT  view  which  the  Court  may  take.  If 
^  allegation  is  material,  the  demurrer  is 
L^volous  and  should  be  set  aside  ;  if  it  is 
iiaiaterial,  the  defendant  has  a  right  to 
i.^re  it  struck  out  of  the  declaration. 

I^LoRD  Campbell,  C.J.  —  Both  sides 
fcsm  to  agree  that  it  is  a  debateable  point; 
li-y,  then,  should  it  not  be  raised  on  de- 
iijurrer?] 

The  defendant  wishes  to  have  it  decided 
t  less  expense  on  this  rule. 

IjORD  Campbell,  C.J. — I  am  of  opinion 
li&t  this  rule  ought  to  be  discharged.     It 
saainot  be  made  absolute  unless  we  con- 
sider that  it  was  obligatory  on  the  Lord 
Chief  Baron  at  that  stage  of  the  cause  to 
order  either  the  demurrer  to  be  set  aside 
as  friTolous  or  the  allegation  of  notice  to 
^  stnick  out  of  the  declaration.    1  cannot 
think  that  there  is  any  such  universal  rule 
of  pnwtice.    In  Cutis  v.  Surridge  there  was 
'^aaon  for  believing  that  a  trap  had  been 
Wd  for  the  defendant,  and  that  it  was  not 
"^  and  bond  fide  pleading,  and  that  was 
pven  as  one  of  the  grounds  for  that  deci- 
won.  Here  there  is  no  reason  for  supposing 
™*t  there  has  been  any  bad  faith  or  any 
■yWety  of  pleading  on  the  part  of  the 
P^tiff.   I  incHne  to  think  that  the  allega- 
^*^  of  notice  is  immaterial ;  but  I  cannot 
**y  that  it  was  introduced  for  any  bad 
^J^^Pose.    1  should  not,  therefore,  set  aside 
^*, demurrer.     Then  as  to  the  other  alter- 
^^^e,  I  do  not  think  that  in  this  stage  of 
rj^  proceedings  we  should  be  justified  in 
^^^Hng  the  allegation  to  be  struck  out  of 
?|^  declaration.    If  the  defendant  had  made 
^k  an  application  before  he  traversed  it, 
"^  flight  have  had  this  done,  but  after 
?^^Uig  traversed  it,  and  his  traverse  being 
j^wuned   to,  and  the   defendant  having 
P^ed  in  demurrer,  we  ought  not  to  inter- 
^J  «i  prayed.   Therefore,  we  cannot  grant 
^**  rak  in  either  alternative.    I  lay  down 
?^  teoend  rule  of  practice.    Each  case  must 
.'^hll  to  the  discretion  of  the  Judge  by 


whom  the  application  is  heard.  If  the 
Lord  Chief  Baron  had  thought  right  to 
make  this  order  because  he  considered  the 
allegation  introduced  for  a  fraudulent  pur- 
pose, I  do  not  say  that  I  should  have  set 
aside  his  order.  But,  he  thought  that  he 
ought  to  grant  neither  alternative,  and  I 
cannot  say  he  came  to  a  wrong  decision. 

WiGHTMAN,  J. — This  is  an  application 
to  the  summary  jurisdiction  of  the  Court 
to  prevent  the  plaintiff  from  taking  a  step 
which,  under  the  ordinary  rules  of  law,  he 
would  be  justified  in  taking,  on  the  ground 
that  it  leads  to  expense,  and  is  caused  by 
idle  matter  introduced  in  the  declaration. 
There  is  no  doubt  that  the  Court  in  many 
cases,  where  it  is  perfectly  clear  that  some 
kind  of  trick  is  intended,  will  so  interfere, 
as  in  Cutis  v.  Surridge;  but  these  cases 
depend  each  on  its  peculiar  circumstances. 
Here,  it  would  be  difficult  to  make  the  rule 
absolute  according  to  the  argument  of  Mr. 
Cole,  who  says  that  he  thinks  the  traverse 
is  material,  or  at  all  events  that  it  is  not 
quite  clear  it  is  not  so.  We  should  have 
to  determine  whether  it  is  material  or  im- 
material before  we  could  grant  either  branch 
of  this  rule.  My  own  opinion  is,  that  it  is 
quite  immaterial.  But,  unless  we  are  per- 
fectly satisfied  that  the  Lord  Chief  Baron 
was  wrong,  we  cannot  interfere.  In  Cutts 
V.  Surridge  the  Court  supported  the  deci- 
sion of  the  Judge  at  chambers. 

Crompton,  J. — I  am  of  the  sameopinion. 
If  Cutts  V.  Surridge  is  to  be  taken  to  have 
established  that,  in  all  cases  where  there  is 
a  demurrer  to  a  plea  containing  an  imma- 
terial traverse,  the  defendant  may  put  the 
plaintiff  to  the  alternative  of  having  the 
demurrer  set  aside  as  frivolous,  or  the  im- 
material allegation  struck  out  of  the  decla- 
ration, I  should  hesitate  before  I  assented 
to  it.  There  is  great  reason  to  doubt  the 
sufficiency  of  the  grounds  of  that  decision, 
but  it  may  possibly  be  supported  for  the 
reason  mentioned  by  Lord  Campbell.  In 
the  present  case,  I  do  not  think  that  the 
demurrer  is  clearly  frivolous,  though  I  in- 
cline to  think  that  the  traverse  is  a  good 
one.  We  cannot  strike  out  an  allegation 
as  immaterial  because  afterwards  there  is 
a  demurrer  to  a  plea  traversing  it.  The 
books  are  fiill  of  traverses  of  allegations 
in  declarations,  but  I  am  not  aware  that 
allegations  have  ever  been  struck  out  of 
the  declaration  except  where  scandalous 
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or  prolix  matter  is  introduced ;  and  if  we 
should  not  do  it  directly,  we  can  hardly  be 
called  upon  to  do  it  at  this  stage  of  the 
proceedings.  It  might  turn  out  that  this 
was  the  very  allegation  for  the  want  of 
which  a  court  of  error  might  hold  the 
declaration  bad.  For  these  reasons,  I  con- 
fess Cutts  v.  Surridge  does  not  appear  to 
me  to  be  satisfactory.  The  Judge  at  Nisi 
Prius  must  be  taken  to  know  the  law,  and 
he  would  not  admit  evidence  in  support  of 
an  immaterial  allegation,  as  is  there  sug- 
gested. There  are  a  great  many  allegations 
in  declarations  which  are  immaterial  so  far 
as  to  prevent  their  being  traversed,  and 
which  may  yet  well  be  proved  at  the  trial. 
Rule  discharged  (3). 


Bail  Court. '^ 

1852.         >/fl  re  FARRANT  AND  GOODRICH. 

Mays.    3 

Practice — Rule  making  Judge's  Order  a 
Rule  of  Court — Directing  Payment  of  Costs 
of  making  it  a  Rule — Rescinding  Rule, 

F,  obtained  a  Judge's  order  directing  G, 
to  deliver  up  the  draft  or  drafts  of  a  wiU, 
and  as  G.  did  not  deliver  all  the  drafts 
which  F,  thought  G,  had^  F.  made  the 
Judge's  order  a  rule  of  court,  on  an  affi- 
davit  that  the  order  had  been  served  on  Gy 
and  disobeyed;  the  rule,  therefore,  was 
drawn  up  directing  G.  to  pay  the  costs  of 
making  the  order  a  rule. 

Held,  that  G,  on  his  satisfying  the  Court 
that  he  had  delivered  aU  the  drafts  of  the 
will  in  his  possession  or  power,  was  entitled, 
though  no  demand  had  been  made  for  the 
costs,  to  have  rescinded  so  much  of  the  rule 
of  court  as  ordered  him  to  pay  the  costs  of 
making  the  order  a  rule  of  court. 

This  was  a  rule  nisi  to  rescind  so  much 
of  a  rule  of  court  making  an  order  of 
Erie,  J.  a  rule  of  court  as  ordered  the 
applicant  to  pay  the  costs  of  making  it  a 
rule. 

It  appeared  that  Erie,  J.  had  made  an 
order  on  an  attorney  named  Goodrich  to 

(S)  The  demurrer  was  afterwards  argued  in 
Trinity  tema,  when  the  Court  inclined  to  hold  the 
traverse  immaterial ;  but  no  judgment  was  given,  as 
the  plaintifT  elected  to  amend  his  declaration,  so  as 
to  raise  the  question  whether  the  covenant  declared 
upon  was  in  restraint  of  trade. 


deliver  up  to  one  Farrant  the  diafi 
of  a  will.  He  delivered  up  a  ca 
of  the  will,  but  it  was  alleged  t 
were  two  sheets  of  the  draft  wlw 
not  delivered.  These  he  said  h< 
got,  and  tliat  they  had  been  k 
party  obtaining  the  order  thereu] 
it  a  rule  of  court,  on  an  affidavil 
order  had  been  served  upon  Goo 
had  been  disobeyed.  Conseqm 
rule  of  court  was  drawn  up,  pa 
the  resolution  of  the  Court  of 
Bench  of  the  27th  of  May  1840, 
Goodrich  to  pay  the  costs  of  n 
a  rule.  This  latter  part  of  the  n 
rich  now  applied  to  have  set  ) 
an  affidavit  that  he  had  not  got 
sheets,  and  that  they  had  been  k 

Pashley  shewed  cause. — ^The  n 
ment  by  Goodrich  that  he  had  m 
document  ordered  to  be  delivere 
not  sufficient  to  prevent  the  p 
obtained  the  order  from  being  ei 
make  it  a  rule  of  court. 

[WiGHTMAN,  J. — By  a  simpli 
without  affidavit,  you  may  make 
order  a  rule  of  court,  but  if  yoc 
fix  the  other  side  with  costs  3 
swear  that  the  order  has  been  sc 
disobeyed.  It  is  clear  that  Groo 
fully  obeyed  the  order,  why  is  li 
costs  ?  Your  client  thought  thi 
not  obeyed  it,  but  he  ought  to  hi 
care  to  be  right.] 

The  application  is  unnecessar 
rate.  It  is  too  early.  Goodric 
been  called  upon  to  pay  the  cos 
a  motion  quia  timet.  At  any  rate 
should  be  made  absolute  without 

Phynn,  for  the  applicant,  was  i 
upon. 

WioHTMAN,  J. — Goodrich  is  i 
having  the  costs  taxed,  and  of  be 
in  execution.  It  seems  to  me 
application  is  not  unreasonable, 
his  only  mode  of  relieving  himse 
liability  to  pay  costs  which  oug] 
have  been  imposed  on  him.  1 
party  should  have  been  content 
allowed  this  rule  to  have  been  m 
lute  without  costs,  and  given 
notice  to  that  effect.  But  as  hi 
peared  to  resist  the  motion,  this 
be  made  absolute  with  costs. 

Rule  A 
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1852. 
April  15. 

PracHee — Reviewing  Judge^B  Decision — 
I>elay — 13  4"  14  Vict.  c.  61.  8.  IS— Jppli- 
caUonfor  Costs, 

jipplieations  to  review  the  decision  of  a 
Jmdge  at  chambers  should  be  made  in  the 
eourte  ofthenext  term  after  the  decision  has 
been  made. 

In  April  IS51  the  plaintiff  recovered  in  a 
estperioT  court  less  than  201,  In  June  1851 
•  summons  for  costs ^  under  13  4*  14  Vict. 
e,  61. «.  13,  was  taken  out  before  a  Judge  at 
ehantberSf  who  indorsed  it  "  No  order.**  In 
January  1851  an  application  to  the  same 
effect  was  made  to  the  Court : — Held^  that 
this  could  only  be  by  way  of  appeal  from  the 
eieeieion  of  the  Judge  at  chambers^  and  was 
therefore  too  late, 

XhiB  rule,  whic^i  was  obtained  on  the  28th 
<^f  January  1852,  called  upon  the  defen- 
dant to  shew  cause  why  the  plaintiff  should 
&ot  he  allowed  his  costs  under  the  13  & 
1^  Vict.  c.  61.  s.  13.     It  appeared  by  the 
^ffidsTits  that  the  cause  was  tried  before 
^e  under-sheriff  of  Glamorganshire,  on  the 
^»th  of  April    1851,   when  the  plaintiff 
*^coTered  less    than   201.      The    under- 
^exiff,  on  being  asked  to  certify  that  this 
'^'•s  a  case  in  which  there  was  concurrrent 
j^iriadiction  with  the  superior  courts,  re- 
ftised,  on  the  ground  that  he  had  no  power 
^  do  so,  but  he  stayed  the  writ  in  order  to 
*«uiblc  the  plaintiff  to  apply  to  a  Judge  at 
chambers.  An  application  was,  on  the  11th 
^  June  1851,  made  to  Coleridge,  J.  at 
^bainbers,  who  indorsed  the  summons  "  No 

T.  Jones  now  shewed  cause. —  Orchard 

▼•  MweyiX)  ^^  decided  that  this  applica- 

^on  is  too  late,  as  the  plaintiff,  if  he  wished 

U>  appeal  from  the  June's  decision,  should 

have  come  promptly.     This  Court  has  no 

pnt^ction  to  entertain  the  motion  as  an 

«npnal  application.     The  13  &  14  Vict. 

_        c.6i.  I,  IS,  enables  the  plaintiff  to  apply 

J^  to  a  Judge  at  chambers  or  to  the 

y^^  ^t  he  cannot  go  to  both,  except 

2^y  of  appeal  to  the  latter  from  the 

wner. 

'V^  in  topport  of  the  rule. — In  Or- 

(1)  IW,  Exch.  1%  note. 
XXI.-Q.R 


chard  v.  Moxey  the  damages  had  been 
paid  by  the  plaintiff,  and  so  the  case  re- 
quired the  greater  promptitude.  It  is 
difficult  to  say  what  is  a  reasonable  time 
within  which  such  an  application  should 
be  made.  There  have  been  conflicting  de- 
cisions by  the  different  Courts  upon  thi^ 
section  of  the  act,  and  the  plaintiff  ought 
to  have  a  right  to  apply  to  have  these 
costs  allowed  him  in  accordance  with  the 
rule  now  settled. 

[Lord  Campbell,  C.J. — It  might  be 
laid  down  that  a  party  objecting  to  a 
Judge's  order  should  come  during  the  next 
term.  Here  there  has  been  a  lapse  of  two 
terms.] 

The  plaintiff  does  not  seek  to  set  aside  a 
Judge's  order,  because  none  has  been 
here  made,  and  there  does  not  seem  to  be 
any  statutory  objection  to  a  party  coming 
to  ask  for  a  decision  of  the  Court  upon  a 
point  which  a  Judge  has  refused  to  decide. 
It  is  like  applications  for  habeas  corpus^ 
which  may  be  made  successively  in  all  the 
courts. 

[Lord  Campbell,  C.J.  —  Those  are 
cases  sui generis.'] 

In  Asplin  v.  Blachman  (2)  a  whole  term 
had  been  suffered  to  elapse,  and  no  objec- 
tion was  made  on  that  ground. 

[Erle,  J. — There  was  there  no  review 
of  the  Judge's  opinion.] 

Lord  Campbell,  C.J. — This  application 
is  too  late.  We  can  only  hear  this  as  an 
appeal  against  the  decision  of  a  Judge  at 
chambers,  which  is  brought  before  us  on  a 
suggestion  that  it  is  erroneous.  In  the 
present  case,  my  Brother  Coleridge  made 
"  no  order"  in  Trinity  term.  Michaelmas 
term  elapses,  and  this  rule  is  not  moved  for 
until  the  end  of  Hilary  term.  It  is  a  very 
wholesome  rule  that  all  applications  to 
review  the  decision  of  a  Judge  at  chambers 
should  be  made  in  the  ensuing  term.  We 
cannot  consider  the  variety  of  decisions 
of  the  Courts  upon  this  clause  of  the  statute 
as  at  all  affecting  the  question  of  time, 
otherwise,  if  after  seven  years  there  were  to 
be  a  different  decision  come  to  by  the 
House  of  Lords,  it  would  be  made  the 
ground  of  coming  here  and  setting  aside  an 
order  founded  on  a  different  view  of  the 
law. 

(2)  Poit,  Exch.  78. 
2N 
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WioHTMAN,  J. — There  must  be  some 
limit  within  which  applications  to  review 
the  decision  of  a  Judge  at  chambers  can 
be  made.  This  must  be  treated  as  such 
an  application,  and  I  quite  agree  with 
the  principles  acted  upon  in  Orchard  v. 
Moxetf. 

Erle,  J. — The  Judge  refused  this  ap. 
plication,  and  indorsed  the  summons  ^*  No 
order."  Sometimes  this  means  that  the 
Judge  does  not  interfere  in  the  matter; 
but  wherever  an  alternative  jurisdiction  is 
given  to  a  Judge  or  to  the  Court,  and  he 
indorses  **  No  order,*'  I  take  it  that  he 
thereby  refuses  the  order  and  exercises  his 
jurisdiction.  That  being  so,  it  is  an  estab- 
lished rule  that  a  party  seeking  to  review 
a  Judge's  decision  must  come  in  the  fol- 
lowing term. 

Crompton,  J. — ^When  parties  apply 
under  section  13.  they  have  an  option  of 
going  to  a  Judge  or  to  the  Court,  and  they 
cannot  go  to  both  as  upon  an  original 
application.  If  they  apply  to  a  Judge  at 
chambers  and  are  dissatisfied  with  his 
decision,  they  must  come  to  the  Court  by 
way  of  appeal  within  the  next  term. 

Rule  discharged. 


Bail  Court.^  crawshaw  and  another  r. 

1852.    >  THE  YORK  AND  NORTH  MID- 

May  5.    j    land  railway  company. 

Arbitrator — Costs  of  Reference  abiding 
Event — Awarding  one  Sum  in  respect  of 
several  Claims, 

The  plaintiffs  entered  into  four  separate 
written  contracts  with  the  defendants  for  the 
completion  of  four  separate  portions  of  the 
defendants*  railway,  and  subsequently  into 
three  verbal  contracts  for  the  making  of  three 
extensions  of  the  line.  In  the  plaintiffs*  bill 
of  charges,  the  several  portions  were  kept 
distinct  and  charged  for  separately.  The 
defendants  not  paying  the  full  amount 
claimed,  the  plaintiffs  brought  an  action  of 
debt  against  them,  which  before  plea  wds 
referred  to  arbitration  with  all  matters  in 
difference  relating  to  the  railway  works. 
The  costs  of  the  cause,  reference,  and  award 
were  to  abide  the  event  of  the  award.  Before 
the  arbitrator^  the  case  was  opened  separately 
and  proved  separately  in  respect  of  the  claim 


under  each  contract.  The  plami^ 
further  claims  for  damage  done  to  am 
by  the  defendants^  and  for  their  noi  < 
ing  certain  waggons.  The  ari 
awarded  that  the  plaintiffs  had  goa 
of  action,  and  that  in  respect  of  such  t 
action,  and  the  other  matters  in  d^ 
the  defendants  should  pay  to  the  phn 
specified  sum.  It  was  objected  <J 
award  was  bad  and  uncertain,  as  U 
find  separately  in  respect  of  the  claim 
the  separate  contracts,  the  costs  as  ; 
contract  being,  as  was  contended,  i 
the  event  of  the  award  on  each .— /Te 
t?te  award  was  sufficient,  and  that  U  i 
necessary  for  the  arbitrator  to  ovoi 
cifically  as  to  each  contract. 

This  was  a  motion,   on  behalf 
defendants,  to  £et  aside  an  award. 

The  York  and  North  Midland  B 
Company,  the  defendants,  having  ol 
an  act  of  parliament  authorizing  t 
construct  a  railway  from  York  tc 
borough,  with  a  certain  branch,  < 
the  distance  into  several  portion 
received  tenders  from  contractors 
making  of  such  portions.  The  ph 
who  were  contractors,  made  tend 
several  portions,  which  were  ace 
and  four  contracts  were,  on  the  1 
September  1844,  entered  into  la  ^ 
between  the  plaintiffs  and  the  cot 
respecting  the  making  by  the  pi 
of  as  many  portions  of  the  line, 
also  made  three  other  portions, 
sions  of  the  line,  under  verbal  eoi 
In  September  1847,  the  plain ti£b  se 
bill  of  charges,  to  the  amount  of  dS* 
12s.  Sd.  for  the  whole  work  doi 
viding  it  into  seven  portions,  and 
ing  separately  in  respect  of  each 
four  contracts  and  three  extensions, 
defendants  had  made  large  pajrmc 
account  from  time  to  time,  amo 
as  was  admitted,  to  224,889/.  6«. 
they  refused  to  pay  the  full  amount  c! 
the  plaintiffs  brought  an  action  o: 
which  was  referred,  before  plea,  by  a . 
order,  which  provided  •'  that  the  cai 
all  other  matters  in  difference  betw* 
parties  thereto  respecting  the  const 
or  maintenance  of  the  works  of  the 
dants'  railway,  and  all  claims  of  the 
tiffs  in  respect  thereof,  and  all  a 
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cl^ftlnn  of  the  defendants,  be  referred  to  the 
a^v^ardof*  the  arbitrator,  and  that  the  costs 
oC     tlie  action  and  of  the  reference  and 
a'^pv^ard  were  to  abide  the  erent  of  the  award, 
'w^^lout  the  necessity  of  any  specific  find- 
in^  of  the  event  of  the  action  appearing  on 
tHe  award.  On  the  hearing  before  the  arbi- 
trattor,  the  plaintiflb'  counsel  opened  the  case, 
maling  a  separate  claim  in  respect  of  each 
contntct,  and  alleging  specific  breaches  of 
each.    Separate  and  distinct  evidence  was 
^ven  under  each  contract.     There  was  a 
•epante  claim  for  250/.  in  respect  of  an 
injury  done  by  the  defendants  to  an  engine 
of  the  plaintiffs,  and  for  ISO/,  for  the  pur- 
chase of  some  waggons  from  the  defendiuits, 
wHich  the  plaintifib  alleged  had  not  been 
delivered.    All  these  claims  were  disputed 
by  the  defendants. 

The  arbitrator,  on  the  12th  of  April 
1 8JS2,  made  his  award  as  follows : — "  As  to 
the  laid  cause,  and  all  other  the  matters 
in  difference,  and  all  claims,  demands  and 
counter-claims  between  the  said  parties 
hereto,  and  to  this  reference,  and  all 
other  the  premises  whatsoever  referred  to 
ine,  I  award,  &c.  that  the  plaintiffs  had 
*  good  cause  of  action  against  the  defen* 
d«nt«  in  the  said  cause ;  and  in  respect  of  the 
••id  cause  of  action  and  matters  in  differ- 
«»ce  hetween  the  said  parties  and  other 
'be  premises  as  aforesaid,  that  the  defen- 
^*nti  do  pay  to  the  plaintiffs  34,176/. 
*»-W.,"&c.  ••Andlfurtheraward.&c.that 
'be  defendants  had  not  any  claim,  counter- 
^**im  or  other  demand  against  the  plain- 
**^  or  either  of  them,  in  respect  of  the 
|*jd  cause  or  matters  or  other  the  premises 
^^'Jed  to  me  or  any  of  them."  The  costs 
JJ^e  reference  amounted  to  a  very  large 

fjuf^^^t  in  support  of  the  application, 

*^^*y  4)  (1). — The  award  is  bad  for  uncer- 

^j^^.     It  was  part  of  the  conditions  of 

^^'ence  that  the  costs  of  the  reference 

^^d  abide  the  event.     The  arbitrator 

^bt  to  have  decided  separately  on  each 

^^rate  head  of  claim,  in  order  to  a  proper 

*Mbntion  of  the  costs.     Each  contract 

^  •  separate  cause  of  action,  and  to  each 

*^was  a  separate  defence. 

iWioHTMAN,  J. — If  a  builder's  bill  for 

^nd  houses  b  referred,  and  the  dcfen- 

(1)  Before  Wightman,  J. 


dant  sets  up  a  different  defence  as  to  each 
house,  is  the  arbitrator  bound  to  find  sepa* 
rately  in  respect  of  each  house  ?  Where  is  ^ 
the  line  to  be  drawn?  Would  you  contend 
that  he  was  under  an  obligation  to  award 
as  to  each  specific  item?] 

The  matters  relating  to  each  contract 
were  treated  separately.  They  were  opened 
separately,  and  proved  separately. 

[WioHTMAN,  J. — Had  the  cause  been 
tried,  the  same  matters  would  have  been 
raised  in  a  similar  way,  but  there  would 
have  been  a  general  verdict  for  the  plain- 
tiffs.] 

The  defendants  would  have  been  entitled 
to  have  asked  the  jury  to  find  specifically 
on  the  separate  matters. 

[WiOHTMAN,  J. — ^You  must  go  the  length 
of  saying,  that  when  there  are  several  items 
which  the  defendant  contests  that  there  must 
be  a  separate  finding  on  each,  and  a  sepa- 
rate taxation  of  costs.  Have  you  any 
authority  for  such  a  proposition  ?] 

Yes.  In  many  cases  the  finding  is  dis- 
tributed, and  the  plaintiff  was  held  entitled 
to  the  costs  only  of  the  part  on  which  he 
succeeds.  In  ejectment,  the  defendant  is 
entitled  to  costs  as  to  that  portion  of  the 
land  on  which  the  plaintiff  fails — Doe  d. 
Errington  v.  Enrington  (2).  So  also  in  libel 
—  Prudhomme  v.  Eraser  (3).  See  also 
Danhury  v.  Rickman  (4)  and  Gravait  v. 
Aitwood  {5). 

[WiGHTMAN,  J.  referred  to  Anderson  v. 
Chapman  (6).] 

In  that  case  there  was  only  one  issue,  the 
question  of  negligence  or  no  negligence. 
Here  there  are  several.  The  claim  in  respect 
of  the  waggons  and  engines  was  quite  of  a 
different  sort.  Suppose  the  arbitrator  had 
found  that  the  defendants  were  bound  to 
pay  some  small  sum  respecting  the  en- 
gines, but  was  of  opinion  that  they  had 
amply  paid  the  plaintiff  in  respect  of  the 
railway,  it  would  be  very  hard  that  the 
defendants  should  have  to  pay  the  whole 


•(2)  4  Dowl.  P.C.  602. 

(3)  2  Ad.  &  £.  645;  b.c.  4  Law  J.  Rep.  (n.8.) 
KB.  87. 

(4)  4  Dowl.  P.C.  129. 

(5)  1  L.  M.  &  P.  392 ;  I.  c  19  Law  J.  Rep.  (n.8.) 
an.  174. 

(6)  5  Mec.  &  W.  483 ;  &  c.  9  Law  J.  Rep.  (n.8.) 
Exch.  9. 
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heavy  expenses  of  this  protracted  inquiry 
because  the  claim  in  respect  of  this  trifling 
matter  was  decided  against  them. 

[WiGHTMAN,  J. — The  question  is  whether 
where  there  are  several  totally  distinct 
debts  to  which  separate  evidence  is  appli- 
cable, and  the  jury  have  found  generally 
for  the  plaintiff,  the  defendant  would  be 
entitled  to  call  upon  the  jury  to  find  sepa- 
rately as  to  each.  If  he  would,  you  will 
be  entitled  to  your  rule.] 

Cur.  adv.  vulL 

Coleridge,  J.  now  delivered  judgment. 
-—This  was  a  motion  to  set  aside  an  award, 
moved  yesterday  by  Mr.  Temple  before 
my  Brother  Wightman.  He  wishes  me  to 
say  that  he  thinks  that  there  ought  to  be 
no  rule  for  the  reasons  mentioned  in  the 
course  of  the  argument. «  It  appears  to  him 
that  the  case  falls  within  the  decision  in 
Anderson  v.  Chapman,  and  that  it  is  dis- 
tinguishable from  the  cases  which  were 
cited  as  bearing  upon  it.  He  adds,  that  it 
is  altogether  a  novel  application,  and  un- 
supported by  any  authority. 

Rule  refused. 


1852. 
May  5. 


} 


DOE  d,  KING  V.  GRAFTON. 


Ejectment  —  Landlord  and  Tenant  — 
Half-yearly  Tenancy — Notice  to  quit  — 
Construction  of  Agreement. 

An  agreement f  dated  the  19th  of  April 
1841,  by  which  part  of  a  dweUing-house  was 
let,  stipulated  for  "  the  yearly  rent  of  421. 
payable  quarterly,  the  first  payment  of  71. 
ISs.  6d.  to  be  made  on  the  24th  of  June  next, 
being  the  proportion  of  rent  from  the  19th  of 
April  1841  to  that  date.*'  And,  further, 
that  the  tenant  should  hold  and  enjoy  the 
possession  **  until  one  of  the  parties  should 
give  to  the  other  six  calendar  months*  notice 
in  writing  to  quit  at  the  expiration  of  any 
such  notice** : — Held,  that  a  yearly  tenancy 
was  not  created,  and  that  a  six  months* 
notice  to  quit,  expiring  on  the  5th  of  Decem- 
ber, was  a  sufficient  notice  to  put  an  end  to 
the  tenancy. 

Ejectment.  On  the  trial,  before  Lord 
Campbell,  C.  J.,at  th^sittings  in  Middlesex, 


after  last  term,  it  appeared  ti 
dant  had  been  let  into  posf 
premises  in  question  under 
dated  the  I9th  of  April  1841 
part  of  which   stated  that  ' 
King  agrees  to  let,  and  th 
Grafton    agrees    to    take, 
ground  floor  and  front  room 
floor,  of  the  dwelling-house  of 
Mary  King,  situate  in  Chanc< 
numbered  80,  at  the  yearly 
payable  quarterly,  the  first  p 
135.  %d.  to  be  made  on  the 
next,  being  the  proportion  of 
19th  of  April  1841  to  that  ds 
hereby  further  agreed  that  tl 
Grrafton  shall  and  may  hold 
said  ground  floor  and  roon 
rent,  free  from  all  rates  ani 
one  of  the  said  parties  shall 
other  six  calendar  months'  nc 
to  quit  at  the  expiration  of  an; 
and  the  said  Henry  Ghrafton 
leave  the  said  premises,  wit] 
therein,  in  as  good  state  an 
the  same  now  are." 

Upon  the  24th  of  June  li 
dant  was  served  with  a  noti 
the  25  th  of  December.  It  i? 
that  this  notice  was  bad,  ai 
was  a  yearly  one,  and  the  i 
expire  at  the  end  of  the  cunt 
tenancy.  But  the  learned  J 
contrary  opinion,  and  under 
the  plaintiff  recovered  the  ve 

A  rule  nisi  was  subseque 
for  a  new  trial  on  the  groimd 
tion,  against  which — 

Hayes  now  shewed  cause 
tion  is,  whether  under  this  i 
defendant  has  a  right  to  insis 
year's  notice,  expiring  at  i 
the  year  at  which  the  tenanc 
The  parties  meant  by  the  aj 
it  should  be  a  half-yearly 
liberty  to  either  party  to 
months*  notice  ending  at 
day.  There  is  the  special  ] 
the  sum  of  7^.  135.  6^.  shou 
the  broken  part  of  the  quar 
that  time  the  rent  is  to  be 
regular  quarter-days.  Ther* 
for  saying  that  the  tenancy  c 
Lady-day,  The  word  **  yea: 
and  the  omission  shews  that 
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t^t,  contemplate  a  yearly  tenancy.     The 

^fendant  may  continue  to  hold  until  he 

^^^Tcs  a  six  months'  notice  to  quit.   The 

Qsmancy  is  for  six  months  certain,  and  lasts 

t:s&tQ  six  months'  notice  is   given ;   this 

^p-pears  from  the  words  ''any  such  no- 

i^B«;"  which  means  a  six  months'  notice 

^^ea  at  any  time  by  either  of  the  parties 

bo    the  other.     The  parties  cannot  have 

intended  any  particular  notice.    The  word 

••  yearly"  merely  refers  to  the  amount  of 

the  rent  to  be  paid  for  a  year,  of  which  an 

aliqiiot  part  is  to  be  paid  for  the  part  of 

the  fint  quarter.     Then,  this  is  a  demise 

of  apartments,  not  of  a  whole  tenement, 

and  the  general  law  which  requires  that  the 

SIX  months'  notice  should  end  at  the  time 

of  the  conmiencement  of  the  tenancy  has 

not  been  extended  to  the  letting  of  apart- 

inent»— fFOmm  v.  JbboU  (1),  where  the 

holdmg  was  half-yearly.    Kemp  v.  Derrett 

(2)  is  not  distinguishable  from  the  present 

^^^.    There,  the  holding  was  upon  an 

^Si^ment  that  "  the  defendant  was  always 

to  be  subject  to  quit  at  three   months' 

notice;"    and   Lord   EUenborough    says, 

'  "Hiis  does  appear  to  me  to  be  a  holding  from 

^'^'^  months  to  three  months :  therefore,  a 

'^^tioe  to  quit  expiring  at  the  end  of  any 

JHUrter  from  the  time  of  his  entry  would 

***^e    been    sufficient    to    determine    the 

**«MUicy."    Doe  d.  Pitcher  v.  Donovan  (3), 

•^hich  was  cited  in  moving  for  the  rule,  is 

^^te  distinguishable,  for  in  that  case  there 

JJ^  a  holding  from  year  to  year.     Here 

•^^re  is  no  demise  for  a  year.     The  agree- 

**«Ht  is  quite  specific,  and  the  general  rule 

*^  law  is  taken  away  by  the  express  agree- 

"^^t  of  the  parties. 

^arren^  in  support  of  the  rule.— The 
^e  ought  to  be  made  absolute.  Oo  the 
5*©  of  the  agreement  a  yearly  tenancy  is 
***rly  provided  for,  and  the  six  months' 
^^^ce  must  therefore  terminate  at  the 
^^e  time  as  the  tenancy  commenced, 
J^^^h  is  in  this  case  either  on  the  25th  of 
^^«ch  or  the  day  on  which  the  defendant 
^^tered. 

Cl^&i>  Campbell,  C.J. — You  must  make 
"^^  that  it  is  a  yearly  tenancy.] 

^Iiis  is  shewn  by  the  words  "at  the 


,  Cl)  SB^ft  C.  88;  8.C  2  Law  J.  Rep.  K.B.  215. 
^)t  Camp.  509. 
tqiT^»t.555. 


yearly  rent  of  42/."  Doe  d.  Pitcher  v. 
Donovan  is  in  point.  The  notice  is  not  a 
quarter's,  but  a  six  months'  notice,  which 
shews  that  the  parties  contemplated  a  yearly 
tenancy.  Then,  there  is  the  agreement 
that  the  defendant  shall  hold  until  the  ex- 
piration of  any  such  notice.  This  means 
notice  given  from  the  landlord  to  the 
tenant,  or  from  the  tenant  to  the  landlord, 
and  not  that  the  notice  may  expire  at  any 
quarter-day.  The  tenancy  must  be  taken 
to  commence  either  upon,  the  day  he  entered, 
or  upon  the  preceding  quarter-day.  The 
other  side  must  get  rid  of  the  word 
•*  yearly"  before  their  construction  can  be 
supported.  He  also  referred  to  Adams  on 
Ejectment,  107,  Shirley  v.  Newman  (4), 
Doe  d.  Holcombe  v.  Johnson  (5),  and  Kemp 
V.  Derrett, 

Lord  Campbell,  C.J. — I  am  of  opinion 
that  the  notice  given  to  the  defendant  was 
quite  sufficient.  Looking  at  the  terms  of 
die  agreement,  we  see  what  the  intention  of 
the  parties  was.  It  never  can  have  been 
contemplated  that  the  tenancy  might  not 
be  concluded  by  a  notice  given  on  the 
24th  of  June.  If  any  case  had  been  cited 
to  shew  that  a  different  construction  ought 
to  be  put  upon  this  agreement,  I  should 
have  considered  myself  bound  by  it,  but 
none  of  them  appear  to  me  conclusive  that 
a  notice  given  on  the  24th  of  June  would 
not  do.  If  the  defendant  had  made  out  a 
yearly  tenancy  he  would  have  been  right, 
but  there  is  nothing  to  shew  a  yearly 
tenancy.  When  the  word  "yearly"  is  used 
it  seems  merely  to  form  a  basis  for  the  cal- 
culation of  the  amount  of  rent  to  be  paid  for 
the  part  of  the  quarter.  Then  the  first  pay- 
ment to  be  made  on  the  24th  of  June,  being 
the  proportion  of  the  yearly  pajrment,  docs 
not  shew  a  yearly  tenancy.  Then  we  are 
to  look  at  the  habendum  :  **  And  it  is  hereby 
further  agreed  that  the  said  Henry  Grafton 
shall  and  may  hold  and  enjoy  the  said 
ground  floor  and  room."  For  how  long? 
not  for  a  year,  but  until  one  of  the  said  par- 
ties shall  give  unto  the  other  six  months' 
notice ;  that  indicates  a  term  of  not  more 
than  six  months  or  less  than  six  months. 
There  is  nothing  to  relieve  Mr.  Warren 


(4)  1  Esp.  266. 

(5)  6  Ibid.  10. 
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from  the  onus,  which  he  has  not  been  able 
to  bear,  of  proving  a  yearly  tenancy.  Then« 
may  the  aiz  months'  notice  be  given  on 
the  24th  of  June  ?  There  is  an  express 
stipulation  that  the  rent  for  the  half-quarter 
should  be  paid  on  the  24th  of  June,  and 
that  the  rent  afterwards  should  be  paid 
quarterly.  Therefore,  the  tenancy  com- 
mences on  the  24th  of  June,  and  as  a  notice 
to  quit  was  given  on  that  day,  I  think  the 
defendant  was  a  trespasser  after  the  six 
months  was  expired,  and  that  he  has  been 
properly  ejected. 

WiGUTMAN,  J. — The  question  turns  upon 
the  terms  of  the  agreement,  and  whether 
this  is  a  yearly  holding  or  not.  Now,  the 
agreement  is  to  hold  at  a  yearly  rent  "  pay- 
able quarterly;"  if  this  had  stood  alone,  I 
should  have  agreed  with  Mr.  Warren,  that 
it  might  be  construed  to  mean  a  yearly 
tenancy ;  but  we  find  it  is  connected  with 
a  stipidation  providing  for  the  rent  of  part 
of  a  quarter.  The  agreement  provides  for 
that  particular  portion,  and  then  it  is  agreed 
that  he  shall  hold  and  enjoy,  &c.  until  one 
of  the  said  parties  shall  give  unto  the  other 
six  calendar  months'  notice :  these  are  the 
words  which  prove  the  terms  of  the  hold- 
ing. They  are  quite  inconsistent  with  the 
notion  that  there  was  a  yearly  holding. 

Erle,  J. — It  appears  from  the  authorities 
that  when  there  is  a  demise  for  a  year  the 
six  months'  notice  must  expire  at  the  time 
of  the  commencement  of  the  tenancy.  But 
this  is  only  in  the  case  of  tenancies  for  a 
year  or  more  than  a  year.  Here  I  think 
the  demise  is  until  six  months'  notice  is 
given,  and,  therefore,  that  by  the  agree- 
ment the  rule  of  law  is  rebutted.  The 
notice  ought  to  expire  at  one  of  the  regular 
quarter-days,  which  is  done  here  ;  and, 
therefore,  the  notice  here  given  is  sufficient. 

Crompton,  J. — No  doubt  in  this  case 
the  tenancy  was  to  commence  on  the  24th 
of  June.  Prima  facie  this  would  be  a  yearly 
tenancy,  but  it  is  cut  down  for  some  pur- 
pose by  the  parties,  and,  therefore,  accord- 
ing to  the  terms  of  the  agreement  the  notice 
as  given  is  sufficient. 

Rule  discharged. 


1852. 
Jan.  24, 
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THE  QUEBH  «.  THB  MATOK,  ftc. 
OP  MAMCHnTBR. 


Rate-^Waier  Cfmpwn^^PMie  Pmr-  _ 

paes. 

By  virtue  qf  a  local  act  the  eorporaUon  ^^^ 
of  Manchester^  m  coiuideration  of  amMwd  ^,^ 
paymenU^  jmrohated  aUthe  estate,  ^c,  stock-  . — .  .^ 
in-trade  and  property  of  an  iwrnijinrirfrffK  ^ 
water  company.  By  that  act  the  eorporalionm^^ .^ 
were  required  to  supply  water  for  dmnestio^:^  ^ 
purposes  to  the  inhabitants  qf  the  borouyh^mS^  "Z 
for  which  they  were  to  receiue  no  water  re 
or  other  payments,  but  were  to  be  deemed  i 
be  fully  pM  by  the  rates  authoriued  to( 
levied.  They  were  emMed  to  levy  a  **  dm^z 
mestic**  water-rate  on  the  occupiers  of  ( 
dwelUnys,  and  a  **  pubUe"  water-rate  ^^ 
the  owners  of  aU  houses,  ^c.  within  i^s^^^ 
borough.  The  council  had  also,  in  n  iit  ^^  ^ 
of  other  powers  in  the  act,  entered  t^^^^ 
agreements  with  persons  occupying  | 
in  the  borough  for  supplying  Aem  with  \ 
for  other  than  domestic  purposes,  and 
which  they  were  paid  by  water  rents,  T 
also,  in  consideration  of  a  fixed  anr* 
payment,  agreed  to  suj^idy  the  borough  ^ 
Satford  with  water.  The  whole  of  ^J^ 
proceeds  of  the  works  and  water  suppi^^ 
and  sold  had  been  absorbed  by  the  paywnmj  st 
of  the  annual  sums  to  the  water  compamm.j. 
The  corporation  were  rated  to  the  relief  ^f 
the  poor  of  the  township  of  Mamehest^ffr, 
which  is  comprised  in,  but  not  co-extensm^e 
with,  the  borough: — Held,  that  they 
liable  to  be  rated  there. 

[For  the  report  of  the  above  case,  i 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  IGO.] 


.} 


HYNE  V.  DEWDNEY. 


1852 

April  19. 

Stamp^^Promissory  Note,  or  jigreemen^ 

A  document  in  tJie  following  /omi  — 
"  Borrowed,  this  day,  off.  H.  IQOLforoiS 
or  two  months ;  cheque,  lOOl.  on  the  Natl 
Bank.     (Signed)  J.  /),"  held  to  be  a  me 
acknowledgment,  and  not  to  require  a  stai 
either  as    an   agreement   or   a  pfomissf 
note. 
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i  for  money  lent     Plea — Never  in- 

e  trial,  before  Erie,  J.,  at  the  Exeter 
Atsizes  1852,  the  following  docu- 
dgned  by  the  defendant,  and  un- 
1,  was  put  in  evidence  on  behalf  of 
Dtiff: — 

*<  Modbory,  February  12, 1849. 

Towed,  this  day,  of  Mr.  John  Hyne, 
>a8e,  Uie  sum  of  100^.  for  one  or 
Dths ;  cheque,  100/.,  on  the  Naval 

**  James  Dewdney." 
s  objected  that  it  required  a  stamp, 
IS  an  agreement  or  as  a  promissory 
It  the  learned  Judge  received  it  in 
e,  and  a  verdict  was  returned  for 
intiff,  leave  being  reserved  to  the 
nt  to  move  to  enter  a  nonsuit  if  the 
rere  of  opinion  that  it  required  a 

s  now  moved  accordingly.— This 
r  a  promissory  note  or  an  agreement 
100/.  in  one  or  two  months.  In 
?.  North  (1),  the  Court  held  that 
oment  was  not  a  promissory  note, 
i  no  time  for  payment  was  men- 
hut  they  said  it  was  in  substance 
cement.  Shrivell  v.  Payne  (2)  is 
ce  this  case.  There  the  document 
the  following  form : — **  Memoran- 
LQgust25, 1837.  I,  Benjamin  Payne, 
5^.  for  one  month,  of  my  mother 
Ihrivel,  from  this  date,  to  be  paid  to 
me,'*  and  it  was  held  to  he  a  pro- 
mote. 

>MPTON,  J. — What  is  the  contract 
Might  not  the  money  be  sued  for 
time?] 

»uld  not  be  sued  for  at  all  events 
%a  the  expiration  of  one  month. 

D  Campbell,  C.J. — There  is  no 
Tation  for  the  plaintiff's  forbearing 
nonth.  It  is  quite  clear  that  this 
ent  does  not  require  a  stamp  as  a 
•cry  note ;  and  as  to  its  being  an 
lent,  I  think  there  is  no  binding 
A.  It  is  nothing  more  than  a  simple 
vledgment  of  the  money  having  been 


WlOHTMAN,    J.,    ERLEi    ^*    ^^   CrOMP- 

TON,  J.  concurred. 

Rule  refused. 


».} 


CHATFIELD  V.  COX. 


(lBeli.Rep.68D;  s.c.  18LawJ.Rep.(N.s.) 
i]b*LP.a441. 


1852 
April  20 

Stamp — Agreement — Sale  of  Goods,  ^c. 
'^Discharge  of  Pre-existing  Debt, 

C,  ^  W,  being  indebted  to  the  defendant 
in  48/.  185.,  the  following  document  was 
drawn  up  and  delivered  to  the  plaintiff: — 
**  To  Messrs,  C,  ^  W,  I  request  you  wiU 
supply  A,  B,  (the  plaintiff)  with  such  par^ 
eels  of  cement  as  he  shall  require,  to  the 
value  of  4Sl.  ISs,,  and  charge  the  same  to 
the  amount  standing  with  you  to  my  credit 
(signed  by  defendant).''  "  To  Mr.  A,  B, 
(the  plaintiff).  On  the  consideration  above-i 
named,  we  agree  to  supply  to  your  order, 
when  you  shall  require  it,  cement  at  Is.  per 
bushel  to  the  amount  of  4Sl.  ISs.  (signed) 
C.  ^  fV.** — Held,  that  this  was  an  agree^ 
ment  relating  to  the  sale  of  goods,  8^c,  and 
did  not  require  a  stamp. 

Assumpsit  on  a  bill  of  exchange,  drawn 
by  J.  Liddiate  upon  and  accepted  by  the 
defendant,  for  47/.,  payable  two  months 
after  date,  and  indorsed  by  Liddiate  to  the 
plaintiff. 

Plea,  that  certain  persons  styled  Cleaver 
&  Watson  were  indebted  to  the  defendant 
in  48/.  135.  10c/.,  and  that  it  was  there- 
upon agreed  between  the  plaintiff  and  the 
defendant  and  the  said  Cleaver  and  Watson 
that  the  defendant  should  relinquish,  and 
abandon  all  claim  to,  and  ^exonerate  and 
discharge  the  said  Cleaver  &  Watson  from 
payment  to  them  of  the  said  debt  of  48/. 
135.  10(/.,  and  that  the  plaintiff  should 
relinquish,  &c.  all  claim  to,  and  exonerate, 
&c.  the  defendant  from  payment  to  him  of 
the  monies  due  and  owing  on  the  said  bill, 
and  from  all  causes  of  action  in  respect 
thereof,  and  that  the  said  Cleaver  &  Watson 
should,  on  being  required  by  the  plaintiff  so 
to  do,  deliver  to  him  such  parcels  of  cement 
as  he  should  require,  to  the  value  of 
48/.  135.  \0d.,  and  should  so  deliver  the 
same  in  lieu  and  stead  of  paying  the  defen- 
dant the  said  debt  so  due  from  Cleaver  & 
Watson  to  defendant  to  the  said  amount 
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of  48/.  18«.  lOd.t  and  that  the  said  debt 
should  be  deemed  and  taken  as  satisfied, 
and  to  be  by  the  said  agreement  satisfied, 
and  that  the  said  debt  and  causes  of 
action  as  to  the  said  bill  should  be  deemed 
and  taken  as  satisfied,  and  to  be  thereby 
satisfied.  Averment,  that  the  said  agree- 
ment was  made  by  the  defendant  and  the 
said  Cleaver  &  Watson  in  satisfaction  and 
discharge  of  the  bill  and  causes  of  action, 
&c.,  and  that  the  plaintiff  accepted  the 
same  in  satisfaction. 

The  replication  traversed  that  the  agree- 
ment was  made  and  accepted  in  satisfaction 
of  the  bill,  &c.  modo  et  formd.  Issue 
thereon. 

At  the  trial,  before  Lord  Campbell,  C.  J., 
at  the  sittings  in  Middlesex  after  Hilary 
term  1852,  the  following  document  was 
offered  in  evidence  in  support  of  the  defen- 
dant's plea.  It  was  not  stamped.— 
"  8,  Wellington  Square,  CheUea,  Dec.  18i8. 

"  To  Messrs.  Cleaver  &  Watson. 

**  Gentlemen, — I  have  to  request  you 
will  supply  Mr.  R.  Chatfield  with  such 
parcels  of  Roman  cement  as  he  shall  re- 
quire, to  the  value  of  48^.  13«.,  and  charge 
the  same  to  the  amount  standing  with  you 
to  my  credit.  Yours,  Robert  Cox." 
**  Elizabeth  Bridge  Wharf,  Pimlieo,  Dec.  1848. 

**  To  Mr.  R.  Chatfield.— On  the  consi- 
deration above  named,  we  agree  to  supply 
to  your  order,  when  you  shall  require  it, 
Roman  cement  of  the  best  quality,  deli- 
vered within  three  miles,  at  Is.  per  bushel, 
to  the  amount  of  48/.  ISs.  lOd. 

"  Cleaver  &  WaUon." 

Itwas  thereupon  objected  for  the  plaintiff 
that  this  document  required  a  stamp,  as  it 
did  not  fall  within  the  exemption  in  the 
Stamp  Act,  schedule,  tit.  Agreement.— 
"  Memorandum,  letter,  or  agreement  made 
for  or  relating  to  the  sale  of  any  goods, 
wares,  or  merchandise. ' '  The  learned  Judge, 
however,  received  it  in  evidence,  and  a 
verdict  was  returned  for  the  defendant, 
leave  being  reserved  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him,  if  the 
Court  should  be  of  opinion  that  a  stamp 
was  necessary. 

Hawkins  now  moved  accordingly. — This 
is  not  an  agreement  relating  to  the  sale  of 
goods,  as  there  does  not  appear  to  have 
been  any  contract  for  the  sale  of  cement. 

[Lord  Campbell,   C.J.  —  Surely   the 


property  in  it  was  to  pass  fironi 
other.] 

The  defendant  could  not  hi 
on  this  as  goods  sold,  nor  co] 
pleaded  it  as  such  in  a  set-ofl 
fendant  was  not  bound  to  do  i 
the  delivery  of  the  cement  to  h 
to  be  delivered  in  satisfactioi 
existing  debt. 

[Lord  Campbrll,  C.J. — ^A  g 
the  payment  of  goods  sold  to  a 
not  require  a  stamp.  Here  tl 
transferred,  and  it  is  difilcult 
there  is  no  contract  of  sale.] 

The  primary  object  of  this  a 
not  the  sale  of  goods,  but  the 
of  the  existing  debt,  and  therei 
is  required — Smith  v.  Caior  (1 

Lord  Campbell,  C.J. — Thif 
is  within  the  exemption  in  the 
Although  no  money  was  to  be 
cement,  there  had  been  an  existi 
from  Cleaver  &  Watson  to  thi 
in  satisfaction  of  which  the  cen 
be  supplied.  This  is  in  effec 
the  property  was  to  be  trans 
one  to  the  other  on  a  pecuniar] 
tion.  Here  the  debt  already  • 
consideration,  and  the  trans 
therefore  fairly  be  viewed  as  i 
this  agreement  is  one  relating  t 
goods  just  as  much  as  a  gi 
goods  to  be  supplied  and  p 
money. 

WiGHTMAN,  J. — The  questio 
stamp  is  necessary  must  be  di 
the  terms  of  the  instrument  it 
in  terms,  this  document  certa 
to  the  sale  of  goods.  If  an  act 
be  brought  for  the  price  of  th 
would  be  good  evidence  of  liabi 
a  stamp,  and  therefore  I  think  i 
admissible  to  support  this  plea 

Erlb,  J. — ^Wherever  a  debtc 
to  sell,  and  the  creditorsays,  "  E 
goods  in  satisfaction  of  your  deb 
transaction  is,  that  the  goods  a 
the  amount  of  the  debt  is  tak 
ment  for  them. 

Crompton,  J.  concurred. 

RuU 


(1)  2B.&  Ald.778. 
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THE    QUEEN    V.     SIR   THOMAS 
MAYOR  WILSON,  BART.  AND 

ANOTHER,  Justices  of  Kent. 


W^dUlway  Company  —  Interference  with 
^m^iway-^-Liability  to   Penalties— Person 
MSled  to  proeeedr^%   ^   9   Vict,  c.    20. 
S6, 57. 

To  entitle  a  person  to  proceed  against  a 
iMmffay  company  for  penalties  for  interfere 
f  with  an  existing  public  road,  under  the 
^  9  Viet,  c,  20.  s.  57 9  as  ^*  a  person  having  the 
^wuigement  of  the  road"  he  must  be  clothed 
£M  some  duty  in  respect  of  the  public, 
usdem  generis  with  that  of  *Urustees, 
mmmdssioners  or  surveyor" 

¥¥here,  therefore,  an  owner  in  fee  of  the 
ii^  having  constructed  a  road  and  made  a 
«r«r  under  it  m  the  usual  manner,  with 
hick  no  communication  could  he  made  with' 
U  his  permission  first  obtained,  dedicated 
«  road  to  the  use  of  the  public,  and  after^ 
ards  repaired  it  at  his  own  expense, — 
Tdd,  that  he  was  not  entitled,  under  the 
^o«e  section,  to  proceed  against  a  railway 
Wfwiijf  who  had  cut  through  the  road,  for 
sssilties  for  not  restoring  it,  as  required  by 
ie  56(&  section  of  the  above  act. 

Mandamus  to  Sir  Thomas  Mayor  Wil- 

Odk^  Bart,  and  John  Sutton,  Esq.,   two 

ustioes  in  and  for  the  county  of  Kent  (1). 

^e  writ  recited   that    information    and 

complaint  was,  on  the  12th  of  May  1851, 

^•id  before    the  said   Justices,    that   the 

South-Eastern  Railway  Company,  in  the 

exercise  of  the  powers  granted  them  by  an 

*ct  of  parliament  made  and  passed  in  the 

lOtb  year  of  our  reign,  incorporating  there- 

^A  the  Railways  Clauses  Consolidation 

^ct  1845,  did,  on  the  23rd  of  December 

^  W8,  cut  through  a  certain  public  carriage 

^^^  situate,  &c.,  known  as  "  the  Plum- 

•*f»d  Villas  Road,"  so  as  to  render  the 

"^  road  impassable  for  passengers  and 

'"^^l^ges,  by  means  of  a  certain  branch  or 

**'*"^gi  twenty  feet  deep  and  sixty-five 


l/^)  A  rale  nUi  had 
ii*  12 Vict  c  4,  to  . 


been  obtained  nnder  the 
compel  the  defendants  to 
in  the  matter;    bat  upon  the  parties 
!£-««  to  shew  cause  before  Wightman,  J.,  in 
*^1  Court,  it  was  arranged  by  consent  that  the 
siMmld  be  raised  by  mandamus  in  the  above 
tfylaadiag. 

XXI.-Q.B. 


feet  wide,  made  by  the  said  South-Eastem 
Rculway  Company  ;  and  also  that  the  said 
road  so  crossed,  cut  through  and  interfered 
with  by  the  said  South-Eastem  Railway 
Company  as  aforesaid,  could  and  might 
have  been  and  then  could  and  might  be 
restored  compatibly  with  the  formation 
and  use  of  the  said  railway ;  and  that  more 
than  twelve  months  had  then  elapsed  since 
the  first  operation  on  the  said  road  so 
commenced  as  aforesaid;  and  also  that 
Lewis  Davies,  of,  &c.,  alone,  from  the  first 
formation  of  the  said  road  to  the  time  of 
the  laying  of  the  said  information  and 
complaint,  had  always  had  and  then  had 
the  management  thereof;  and  that  he  had 
not,  by  writing  under  his  hand,  consented 
to  an  extension  of  the  period  allowed  by 
law  to  the  said  South-Eastem  Railway 
Company  for  restoring  the  said  road ;  and 
also  that  the  said  road  was  not  restored  by 
the  said  South-Eastem  Railway  Company 
or  any  other  persons  or  person  before  the 
expiration  of  the  said  period  of  twelve 
months  since  the  first  operation  on  the  said 
road  as  aforesaid,  but  the  said  road  remained 
and  was  wholly  unrestored  in  any  manner 
whatsoever,  contrary  to  the  form  of  the 
said  statute  in  such  case  made  and  pro- 
vided ;  whereby  and  by  force  of  such  last- 
mentioned  statute  the  said  South-Eastem 
Railway  Company  had  forfeited  to  the 
said  L.  Davies  the  sum  of  51.  for  the  said 
last-mentioned  day  during  which  the  said 
road  was  not  restored  as  aforesaid ;  and 
thereupon  the  said  L.  Davies  prayed  that 
the  said  South-Eastem  Railway  Company 
might  be  summoned  to  answer  the  pre- 
mises. That  the  said  J.  Sutton,  as  such 
Justice  as  aforesaid,  on  the  12th  of  May 
1851,  at,  &c.,  in  pursuance  of  the  said 
prayer  of  the  said  L.  Davies,  did,  under 
his  hand  and  seal,  issue  a  summons,  com- 
manding the  said  South-Eastem  Railway 
Company  to  be  and  appear  on  the  24th  of 
May  1851,  at,  &c.,  to  answer  to  the  said 
information  and  complaint,  and  be  further 
dealt  with  according  to  law.  That  at  the 
said  time  and  place  in  the  said  summons 
mentioned  the  said  South-Eastem  Railway 
Company  and  the  said  L.  Davies  respec- 
tively appeared,  and  the  said  matter  then 
and  there  came  on  to  be  heard  before  the 
said  Justices  then  and  there  being,  all  which 
said  several  facts  were  then  and  there 
2  0 
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proved  before  the  said  Justices,  and  it  was 
then  and  there  also  proved  before  the  said 
Justices  that  the  said  L.  Davies,  before 
and  in  the  month  of  August  1846,  was 
and  then  continued  seised  in  his  demesne 
as  of  fee  of  and  in  the  said  piece  of  land 
over  which  the  said  road  was  made,  and 
that  the  said  L.  Davies  made  and  con- 
structed the  said  road,  and  dedicated  the 
same  to  the  public  before  or  in  the  said 
month  of  August  1846,  and  that  the  said 
L.  Davies  from  the  time  of  his  so  making 
and  constructing  the  said  road,  had  up  to 
the  time  of  the  laying  the  said  information, 
and  thence  to  the  time  of  the  said  hearing 
thereof,  alone,  at  his  own  expense,  repaired 
the  said  road,  and  that  the  said  L.  Davies 
had  made  and  built,  at  his  own  expense,  a 
sewer  under  the  said  road,  and  brick  drains 
communicating  therewith,  and  man-holes 
and  frames  for  the  gratings  in  the  said 
road,  and  that  whenever  any  person  had 
required  to  make  any  communication  with 
the  said  seWer,  to  interfere  with  the  said 
road,  such  person  had  first  applied  for  and 
obtained  the  leave  of  the  said  L.  Davies, 
and  that  no  person  had  ever  interfered  with 
the  said  road  or  the  management  thereof, 
or  made  any  communication  with  the  said 
sewer,  without  first  applying  for  and  ob- 
taining the  leave  of  the  said  L.  Davies, 
and  that  no  person  had  at  any  time  the 
management  of  the  said  road  except  the 
said  L.  Davies,  if  the  said  facts  so  proved 
constituted  him,  the  said  L.  Davies,  the 
person  having  the  management  of  the  said 
road  within  the  meaning  of  the  said  last- 
mentioned  act  of  parliament.  And  that 
the  said  road  was,  during  all  the  time 
aforesaid,  a  public  highway ;  and  that  the 
said  parish  of  Plumstead,  in  which  the  said 
road  was  and  is  situate,  had  never  adopted 
the  said  road,  and  had  never  become  liable 
to  keep  the  said  road  in  repair.  The  writ 
then  ^rther  recited  that  the  said  Justices, 
notwithstanding  the  premises,  and  that  the 
same  were  fully  proved,  then  and  there 
refused  to  determine  that  the  said  L.  Davies 
was,  at  the  time  of  the  said  ofience,  or  of 
the  laying  or  hearing  of  the  said  inform- 
ation, the  person  having  the  management 
of  the  said  road  within  the  meaning  of  the 
Railways  Clauses  Consolidation  Act,  1845. 
The  writ  then  commanded  the  said  Justices 
to  proceed  to  determine  that  the  said  L. 


Davies  was,  at  the  several  times 
said,  the  person  having  the  nu 
of  the  said  road  within  the  mean 
said  last-mentioned  act  of  parliai 

Return,  that  at  the  time  and  pi 
within  writ  mentioned,  it  was  a] 
before  the  said  Justices  that  tl 
Davies  did  not,  at  the  time  of  t 
or  hearing  of  the  said  informat 
the  time  of  the  said  supposed 
the  said  information  mentioned, 
ofiice  of  surveyor  of  the  higbwi 
said  parish,  wherefore  they  the  sai 
deemed  it  to  be,  and  then  and  thei 
that  it  was,  doubtful,  under  all  tl 
stances  aforesaid,  and  upon  the  fa 
before  them,  and  which  are  stat 
said  writ,  whether  the  said  L.  D 
in  point  of  law,  the  person  b 
management  of  the  said  road  ^ 
meaning  of  the  57th  section  of  th< 
Clauses  Consolidation  Act,  184^ 
this  reason  the  said  Justices  f 
determine  that  the  said  L.  Davi 
the  several  times  last  aforesaid, 
them,  the  person  having  the  nif 
of  the  said  road  within  the  mesn 
said  last-mentioned  act  of  parii 
in  the  within  writ  mentioned. 

General  demurrer  and  joinder 

Needham  {Raymond  with  hi 
question  is,  whether,  under  the 
tion  of  8  &  9  Vict.  c.  20,  L.  D 
the  *'  person  having  the  mana^ 
the  road  interfered  with  by  the  c 
Every  person  who  dedicates  a  t 
public,  and  de  facto  or  de  jun 
and  exercises  exclusive  controt 
must  be  considered  as  "  having 
agement.**  A  surveyor,  under 
ral  Highway  Act,  5  &  6  Will, 
would  have  precisely  the  same 
those  stated  in  the  mandamus  f 
formed  by  Davies,  and  a  surveyo 
within  the  section.  The  liabilit; 
must  be  upon  Davies.  The  pa 
liable,  unless  they  adopt  the  r 
the  provisions  of  the  28rd  sect 
5  &  6  Will.  4.  c.  50. 

[Lord  Campbell,  C.J. — The 
a  person  to  repair  a  road  by  res 
dication,  is  quite  new.] 

If  a  person  creates  a  way,  1« 
for  the  public  benefit,  he  does  n 
throw  the  burden  of  repair  on  \ 
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a  The  King  v.  Kerrison(2)9  where  proprie- 
:»rs  of  the  navigation  of  a  river  cut  through 

h%hway,  and  built  a  bridge  over  the 
ut,  which  the  public  uaed,  and  which  had 
•een  repaired  by  such  proprietors,  it  was 
teld  that  the  proprietors  were  liable  to 
epair.  The  Grand  Surrey  Canal  Com- 
Huty  V.  Hall{Z)  is  an  authority  to  shew 
liat  by  the  act  of  dedication  a  liability  to 
repair  may  be  incurred,  and  the  note  of 
Manniag,  Seij.,  at  page  401,  so  treats  it. 
iUberU  V.  Hunt(4t)  decides  that  a  party 
it  liable  fc^  obstructing  a  road  used  by 
Uie  public,  though  the  parish  is  not  liable 
to  lepair,  and  Lord  Campbell,  C.J.,  in 
AUfwer  to  the  argument  of  inconvenience 
te  the  party  dedicating,  says,  '*he  must 
calculate  the  consequences  before  he  de- 
dicates." Davies  is  clearly  bound  to  keep 
the  sewers  and  man-holes  in  proper  order, 
*ttd  he  has  done  so. 

[Lord  Campsbll,  C.L— If  he  merely 
'sptixs  yoluntarily,  that  cannot  make  him 
BMuiager.] 

It  will  be  presumed  that  the  repairs 
f)aie  done  with  some  intent,  and  if  done 
^  twdve  months,  under  the  5  &  6  Will.  4. 
;•  50,  it  would  have  the  effect  of  disbur- 
^iiiiig  him  of  the  liability,  and  may  be 
^^eii  to  have  been  repaired  with  that  in- 
^t.  Sections  53.  and  56.  of  the  8  &0  Vict. 
'  20.  shew  that  the  act  includes  private  as 
^U  as  public  roads.  He  referred  also  to 
'«c.  Jhr.  *  Highway,'  F. 

^4S<JOfi,  contr^,  was  not  called  upon. 

lfOEJ>  Campbell,  C.J. — This  case  turns 
^^iiely  upon  the  question  of  whether  or 
^  DaTies  was  the  person  having  the 
fcanageroent  of  the  road  within  the  meaning 
t  tlie  57th  section  of  the  8  &  9  Vict.  c.  20, 
^  if  so,  the  penalty  has  been  incurred, 
Hd  he  has  a  right  to  resort  to  the  specific 
^medy  given  by  that  section  ;  but  if  he 
^^n  net  ^e  management,  then  that  remedy 
^**e«  not  apply.  It  seems  to  me  that  the 
*^ction  must  mean  some  person  corre- 
■P^widing  with  those  previously  enumer- 
•^•d,  nimely,  "  trustees,  commissioners,  or 
^••'^cyor."      In  what  respect  has  Davies 

w  miiiagement?     It  is  said  that  he  has 

J>  I  M.  &  S.  526. 
f  1  Utn.  &  G.  392;  s.  c.  9  Law  J.  Rep.  (n.s.) 

^  uaa  Rep.  17. 


the  management  because  he  is  owner  ol' 
the  soil,  and  has  dedicated  the  road  to  the 
public,  and  which  the  parish  has  not 
adopted  as  a  public  highway,  and  because 
he  has  done  some  repairs  since  the  dedica- 
tion. If  it  could  have  been  shewn  that 
a  person  dedicating  a  road  to  the  public 
thereby  became  bound  to  keep  it  in  repair, 
Davies  would  have  the  management  of  the 
road  for  that  purpose.  A  person  bound 
to  repair  a  road  ratione  tenures  would 
have  the  management  of  the  road  for  the 
purpose  of  the  repair.  But  it  is  not  made 
out  that  the  dedicator  of  a  public  highway 
is  bound  to  repair  it.  That  he  would  not 
have  been  so  liable  before  the  5  &  6  Will.  4. 
c.  50.  passed,  is  quite  clear,  for  before 
that  the  obligation  to  repair  was  upon  the 
parish.  Then,  can  it  be  said  that  the  act 
throws  the  burden  of  repair  upon  the  per- 
son dedicating?  I  think  no  such  operation 
can  be  given  to  that  act.  It  throws  no 
burden  on  any  other  person  to  make  the 
ordinary  repairs,  although  it  exempts  the 
parish  from  liability,  except  in  the  man- 
ner therein  provided.  If  in  this  case  the 
company  do  not  remove  the  obstruction, 
they  may  be  liable  to  an  indictment,  but 
they  axe  not  liable  in  the  present  proceed- 
ing. The  case  of  The  Qrand  Surrey 
Canal  is  different  from  a  liability  to  repair 
ratione  tenures  or  ratione  clausurce.  We 
are  not  to  suppose  that  the  dedication  was 
for  the  party's  own  benefit.  It  might  be 
for  the  public  advantage,  without  any 
benefit  whatever  to  the  party,  and  the  acts 
of  repair  being  merely  voluntary  cannot 
constitute  him  manager.  For  these  reasons 
I  am  of  opinion,  that  Davies  cannot  be 
considered  as  the  ''person  having  the  ma- 
nagement;" and,  therefore,  not  the  party 
who  can  compel  the  Justices  to  enforce 
the  penalty. 

WiGHTMAN,  J.  —  The  question  is  not 
whether  the  company  is  liable  to  an  in- 
dictment for  having  interfered  prejudicially 
with  the  road,  admitted  for  the  present 
purpose  to  be  a  highway,  but  whether  they 
are  liable  to  pay  a  penalty  to  Davies  as 
manager.  Now,  the  section  in  terms  treats 
the  manager  as  a  person  on  whom  some  duty 
is  cast  by  law,  as  is  evident  by  the  mode 
in  which  the  words  in  question  are  con- 
nected with  the  description  of  persons  pre- 
viously given.     Then,  is  there  any  such 
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duty  cast  upon  Davies  ?  It  is  said  that  by 
reason  of  the  dedication  of  the  road  to  the 
public,  he  is  bound  to  repair.  Now,  un- 
doubtedly,, as  said  by  the  Lord  Chief  Jus- 
tice, before  the  late  Highway  Act  the 
parish  would  have  been  liable  to  repair 
the  road,  and  not  the  dedicator ;  and  since 
that  act,  I  agree  in  the  opinion  that  no 
legal  liability  to  repair  is  cast  upon  the 
individual.  Davies,  therefore,  does  not,  I 
think,  come  within  the  description  of  a 
"person  having  tlie  management  of  the 
road." 

Erle,  J. — The  act  imposes  a  penalty 
for  an  interference  with  a  public  right,  and 
no  person  is  entitled  to  it  unless  he  comes 
within  one  of  the  four  descriptions  of  per- 
sons contained  in  the  57th  section.  It  is 
not  necessary  to  consider  whether  an  inter- 
ference by  the  company  under  the  powers 
given  by  the  railway  acts,  would  make  the 
parties  liable  to  an  indictment  or  not : 
what  we  are  called  upon  to  decide  here  is, 
whether  the  claimant  is  entitled  to  this 
penalty.  It  seems  to  me  the  legislature 
has  pointed  out  distinctly  that  no  one  shall 
proceed  for  the  penalty  unless  clothed  with 
some  duty  in  respect  of  the  public.  Upon 
the  facts  found,  I  think  Davies  appears  to 
have  acted  throughout  as  a  private  pro- 
prietor and  for  private  purposes,  and  that 
in  doing  what  he  did,  he  was  not  clothed 
'with  any  duty  as  respects  the  public,  and 
is  not,  therefore,  within  the  class  of  per- 
sons pointed  out  in  the  57th  section. 

Crompton,  J. — I  am  of  the  same  opin- 
ion. I  know  of  no  principle  upon  which 
Davies  would  be  liable  to  an  indictment  for 
non-repair  of  the  road.  He  was  clearly 
not  liable  before  the  late  Highway  Act, 
and  there  is  nothing  in  the  act  to  make 
him  so  now.  With  respect  to  the  repairs 
which  he  did,  he  was  merely  a  volunteer. 
I  think,  therefore,  he  cannot  be  considered 
as  coming  within  the  meaning  of  a  '*  per- 
son having  the  management  of  the  road," 
in  the  large  sense  in  which  those  tenns  are 
used  in  the  57th  section.  They  clearly 
mean  a  person  ejusdem  generis  with  those 
before  named. 

Judgment  for  the  defendants. 
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Mandamus  to  register  Shares^ 
Vict.  e.  16. — Abandonment  of  Um 
— Return  of  Funds — Want  of  Bm 
in  Applicant, 

At  a  general  meeting  of  the  sha 
of  a  railway  company  a  resolmtion  m 
deferring  the  construction  of  the 
and  for  a  return  of  14«.  per  thai 
paid  up  capital  to  the  shareholders^  u 
afterwards  confirmed  hy  resokOUm 
at  subsequent  meetings.  These  n 
were  published  in  the  public  paper, 
pursuance  of  them  an  instalment  of 
share  was  returned  and  received 
several  shareholders^  and  the  certij 
the  shares  bore  an  indorsement  to  th 
signed  by  the  company*s  secretary, 
quent  to  this  return  being  made^  a 
the  time  allowed  for  the  compulsory  j 
of  land  by  the  company  had  expiret 
became  the  purchaser  of  five  shm 
one  of  the  shareholders  who  had  t 
the  above  resolutions  and  had  rea 
instalment  of  10^.  per  share  in  r 
the  said  five  shares^  and  a  deed  of 
of  the  same  was  duly  executed,  1 
W.  P.  delivered  with  the  certifieai 
shares  to  the  secretary  of  the  comp 
required  him  to  register  the  sam 
manner  provided  by  the  S  ^  9  Vie 
5.  15,  which  the  secretary  refused  t 

Held,  that  W.  P.  was  not  enH 
writ  of  mandamus  to  compel  the  n 
of  such  transfer  deed  under  the  oi 
tion.  That  as  one  of  the  pubUe  h 
right  whatever  to  the  writ,  and  thm 
cumstances  under  which  he  had 
a  purchaser  of  the  shares  shewed 
was  not  proceeding  bond  fide  for 
pose  of  enforcing  the  rights  of  a  shm 

This  was  a  rule  calling  upon  t 
pany  and  the  secretary  of  the  con 
shew  cause  why  a  mandamus  ah< 
issue,  commanding  them  to  enter 
register  of  transfers  a  memorial  o 
of  transfer  of  five  shares  conveyed 
deed  to  William  Thomas  Preston 
Smith,  and  to  indorse  such  entr 
deed. 
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t  appeared  from  the  affidavit  in  support 
be  ride,  that  John  Smith,  being  a  regis- 
d  ahaieholder  of  five  shares  in  the  said 
pany,  on  the  2l8t  of  July  1851  exe- 
d  d  deed  of  transfer  of  the  said  five 
*ca  to  W.  T.  Preston ;  that  immediately 
rwards,  Preston  delivered  the  deed  of 
^er,  together  with  the  certificates  of 
shares,  to  the  secretary  of  the  company, 
the  purpose  of  having  a  memorial  of 
transfer  deed  entered  in  the  company's 
ster  of  transfers,  and  an  indorsement  of 
1  entry  made  on  the  deed.  The  secretary 
.aed  to  register  the  deed,  stating  amongst 
sr  tilings  that  the  transfer  deed  was  in- 
lal.  Subsequently,  this  deed  was  can- 
Bd,andin  substitution.  Smith,  in  October 
1,  executed  another  deed  of  transfer, 
he  form  required  in  Schedule  B.  of  the 
ipaniet  Clauses  Consolidation  Act, 
A  the  secretary  was,  on  the  1st  of 
r^mber  following,  in  like  manner  re- 
wl  to  register,  but  which  he  had  refused 
Id,  although  several  times  requested, 
ftirther  appeared  that  the  father  of 
T.  Preston  had  filed  a  bill  in  equity 
lust  the  company,  to  enforce  the  specific 
!bnnance  of  an  agreement  for  the  taking 
JHidSy  for  the  purposes  of  the  projected 
iray.  But  that,  except  in  advising  with 
faUier  upon  the  subject  of  such  suit, 
T.  Preston  had  not  taJcen  or  been  party 
my  proceedings,  nor  had  he  any  interest 
lile  to  the  company,  and  that  his  sole 
pose  in  seeking  to  become  a  share- 
der  was  to  prevent  any  illegal  appro- 
ition  of  the  company's  ftmds. 
?rom  the  affidavits  of  the  directors  of 
company  in  opposition  to  the  rule,  it 
Mtred  that  at  a  general  meeting  of  the 
iteholders  on  the  Srd  of  October  1848, 
iy  convened,  it  was  unanimously  re- 
ved,  "  That,  it  appearing  to  this  meeting 
Mj  desirable,  in  the  present  state  of 
iMtiry  affairs,  to  defer  the  construction 
tlie  works  of  the  railway  until  a  more 
'Wable  period,  the  directors  be  and  are 
PAy  required,  upon  the  1st  of  November 
^  to  return  to  each  shareholder  145. 
f  iktre  of  his  paid-up  capital,  upon  ap- 

iby  letter,  and  the  production  and 
I  of  the  share  certificates  to  the 

jf  ftt  the  office  of  the  company  in 
And   at    another    general 

of  the  shareholders,  held  on  the 


24th  of  October  1848,  and  duly  convened, 
it  was  unanimously  resolved,  ••  That  the 
resolution  passed  on  the  Srd  inst.  for  a 
return  of  14^.  per  share  be  confirmed,  and 
that  a  sum  of  not  less  than  10^.  per  share, 
as  the  first  instalment  thereof,  be  paid  on 
the  1st  of  November  next."  And  at  an- 
other general  meeting  of  the  shareholders, 
held  on  the  15th  of  November  1848,  and 
duly  convened,  it  was  unanimously  re- 
solved, *'  That  the  resolution  passed  on  the 
Srd  of  October  last  for  a  return  of  14*.  per 
share  of  the  paid-up  capital,  and  subse- 
quently confirmed  on  the  24th  of  October 
ult.,  and  towards  which  an  instalment  of 
10*.  has  been  made,  be  again  confirmed, 
and  that  the  balance  of  4«.  per  share  return 
be  made  by  the  directors  after  they  shall 
have  obtained  the  necessary  funds  for  that 
purpose,  by  such  instalments  and  at  such 
times  as  they  in  their  discretion  may  think 
necessary  to  the  interests  of  the  proprie- 
tary." That  the  said  resolutions  were  ex- 
tensively published  and  circulated  in  the 
London  newspapers,  and  in  the  newspapers 
circulating  in  the  county  of  York.  That  in 
the  month  of  November  1848,  a  consider- 
able portion  of  the  unapplied  subscriptions 
of  the  shareholders  was  returned  to  and 
accepted  by  the  shareholders,  and  that  at 
divers  other  subsequent  periods  other  por- 
tions of  the  said  subscriptions  have  been 
repaid  to  and  accepted  by  the  said  share- 
holders, in  pursuance  of  the  said  resolu- 
tions. That  the  period  granted  by  the  act 
incorporating  the  said  company  for  the 
compulsory  purchase  of  land  for  the  making 
of  the  said  railway  expired  on  the  26th  of 
June  1849,  but  was  extended  to  the  26th 
of  June  1851  by  Her  Majesty's  Commis- 
sioners of  Railways,  under  the  authority  of 
the  statute  in  that  behalf  made.  That  the 
making  of  the  said  railway  was  virtually 
abandoned  from  the  said  Srd  of  October 
1848.  That  John  Smith  was  a  shareholder 
of  the  said  company  before  and  at  the  times 
of  the  said  meetings  of  the  Srd  of  October 
1848,  24th  of  October  1848,  and  the  15th 
of  November  1 848  ;  and  for  a  long  time 
after  the  said  15th  of  November  1848, 
and  assented  to  the  said  resolutions  made 
at  the  said  meetings  of  the  said  Srd  and 
24th  of  October  1848,  and  the  15th  of 
November  1848;  and  that  in  the  month 
of  October  1848  the  said  John  Smith  sent 
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to  the  said  company  a  request  signed  by  liim 
with  the  certificates  for  twenty- five  shares, 
and  requesting  the  return  uf  the  same, 
'*  together  with  Uie  first  instalment  of  lOs, 
per  share,  being  a  return  to  that  amount  of 
my  paid-up  capital  in  the  said  company, 
pursuant  to  the  resolution  of  the  adjourned 
extraordinary  general  meeting  of  the  share- 
holders held  on  the  24th  of  October  1 848." 
That  the  five  shares  bought  by  W.  T. 
Preston  were  parcel  of  the  said  twenty- 
six  shares.  That  in  the  month  of  November 
1848,  the  said  John  Smith  was  paid  the 
sum  of  13/.  being  after  the  rate  of  10s.  per 
share  on  the  said  twenty-six  shares,  pur- 
suant to  the  said  request  and  resolution, 
and  gave  a  receipt  for  the  same.  That  on 
the  22nd  of  December  1848,  and  while  the 
said  J.  Smith  was  the  holder  and  proprietor 
of  the  said  twenty-six  shares,  a  bye-law 
was  made  and  passed  by  the  board  of 
directors  of  the  said  company,  in  due  form 
of  law,  which  '*  Ordered,  that  the  following 
bye-law  be  made  and  come  into  operation 
forthwith;  that  all  transfers  of  shares  in 
this  company  which  shall  hereafter  be 
delivered  to  the  secretary  for  registration, 
shall,  before  such  secretary  shall  enter  a 
memorial  thereof  in  the '  Register  of  Trans- 
fers '  be  laid  before  the  directors  at  the  first 
board  meeting  after  the  same  transfers 
shall  have  been  so  delivered;  and  the 
secretary  is  hereby  required  not  to  register 
any  transfer  of  shares  without  first  having 
received  an  order  of  a  board  meeting  to 
that  eflcct;"  and  that  a  copy  thereof  was 
advertised  in  the  newspapers  and  sent  to 
each  shareholder  in  the  said  company  in 
January  1849.  That  the  said  bye-law  had 
since  the  said  22nd  of  December  1 848  been 
and  still  was  in  full  force  and  virtue,  and  the 
same  had  not  been  in  any  manner  altered  or 
repealed,  and  had  never  been,  except  by  the 
said  W.  T.  Preston,  complained  of  by  any- 
body. 

The  affidavit  of  the  company*s  secretary 
further  stated,  that  the  certificates  of  the 
said  five  shares  accom])anied  the  said 
transfer,  and  had  stamped  and  impressed 
thereon  "10*.  returned  the  1st  of  November 
1848,  C.  M.  W,  Secretary."  That  on  the 
27th  of  October  1851,  he  Mas  served  with 
a  copy  of  a  writ  of  summons,  at  the  suit 
of  the  said  W.  T.  Preston,  against  the  said 
company,  in  an  action  un  tlie  case  ;  and 


that  before  the  said  railway  company  ap-*^^ 
peared  therein  a  notice  waa  served  on  th^  ^ 
part  of  the  said  W.  T*  Preston,  counter- « 
man  ding  such  service ;  but  such  action  am. , 
commenced   as  aforesaid  had   not  to  hif  ^ 
knowledge  or  belief  been  discontinued  b  < 
any  rule   of  the  said  court.     That  su 
action  and  the  rule  obtained  herein  for 
mandamus  against  the  said  company  rel 
to  the  same  causes  of  action. 

The  affidavit  of  the  said  J.  Smith  atat. 
that  he  fully  agreed  and  acquiesced 
assented  to  the  resolutions  of  the  said  co 
pany  made  on  the  3rd  of  October  Ifi 
the  24  th  of  October  1848,  and  the  15U^^ 
November  1 848  ;  and  that  he  always  i 
esced  in  and  approved  of  the  bye-law^ 
specting  transfers  of  shares    in  the 
company  made  on   the  22nd  of  Dcc^.^^ 
ber   1848.     It  was   further    stated     tfc^^ 
W.  T.  Preston's  father  had  filed  a  bill      « 
Chancery  against  the  company,  to  enfbxrw 
the  specific  performance  of  an  agreemcs-st 
for  the  taking  of  certain  lands  for  the  psjww 
poses  of  the  projected  railway,  and  thaK;.  it 
was  stated  in  the  answer  to  such  bill  Utrmai 
an  assignment  had  been  made  to  W.    ^T. 
Preston  by  his  father,  of  the  aom  which    "^^ 
claimed  to  be  due  from  the  company,  %i^^^ 
that  it  was  believed  that  the  mandamus  mr"^** 
applied  for  on  behalf  of  his  father  and  fis^^  \ 
similar  purpose,  and  not  for  the  purpose 
acquiring  a  bond  Jkte  interest  in  the  coi — '"^'" 
pany.  ^ 

The  Attorney  General  ( T.  Jone$  wi^^irrf" 
him)   shewed   cause. — The    question  S 
whether  the  prerogative  writ  of  Hoandam" 
ought  to  issue  to  compel  that  to  be  dofl 
which  is  required  by  the  8  &  9  Vict,  c  1 
s.  15  ;  and  upon  the  facta  as  they  app 
here,  the  Court  ought  not  to  grant  it.   Bv 
first,  this  is  not  a  case  in  which  the  w 
of  mandamus  applies  at  all.     It  is  ut 
impossible  for  the  company  to  cany  < 
the  railway  now,  and  the  present  is  no  i 
than  an  attempt  to  enforce  a  matter 
private  nature  between  the  ihareholdess=-^  ^^ 
In  7'he  King  v.  the  London  jteeuranee  Ct^^^^' 
pany  (1)  a  mandamus  was  refused,  to  [ 
mit  a  transfer  of  stock  to  be  made  in  ' 
books  of  the  company. 

[Lord  Campbell,  C.J. — ^The  14th 
15th  sections  seem  to  contemplate  an  i 

(1)  5B.&  Ald.899. 
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Mtty,  ttud  confer  a  legal 

right  enforceable  by  ac* 

ttiL,  C.J. — In  an  action 

old  be  recovered,  and  the 

party  would  not  be  an- 

sraonal  injury,  an  action 
be  brought,  and  in  fact 
r  that  an  action  has  been 
the  company.  It  would 
le  writ  to  grant  it  in  this 
there  has  been  no  injury 
y.  Section  15.  does  nut 
to  have  shares  registered 
Bct  to  arrangements  be- 
ilders,  and  here  the  affida- 
b  arrangements  have  been 
e  the  applicant  to  have 
red.  Smith  was  a  party 
those  arrangements,  and 
fer  any  greater  right  than 
lelf  to  the  present  appli- 
ilidant  notice  of  the  state 
and  of  its  having  been 
the  transfer  was  made  to 
len  stopped.) 
tkmmm  with  him),  on  be« 
iry: — ^The  affidavits  shew 
on  is  not  made  bend  fide. 
(idirectly  to  aid  the  pro* 
r  against  the  company, 
rtffer,  contra. — The  real 
ion  seems  to  be,  that  this 
a  application,  and  it  is  a 
•e  is  nothing  in  the  afflda- 
at  objection. 

SLL,  C.J. — ^What  interest 
re  he  bought  the  shares, 
ich  the  company  should 

one  of  the  public  alone 
e  company  enter  into  a 

public,  who  have  an  in- 
ly  being  made,  and  in  the 

with  iU 

IX,  C.J. — ^As  one  of  the 
ave  an  interest  to  compel 
if  the  undertaking.] 
eat  that  this  is  an  aban- 
Bven  if  these  compulsory 
Hldfl  the  corporation  itself 
as  not  appear  that  they 
lilkukla. 


[Lord  CaMpbxll,  C. J.«-^They  have  re* 
turned  the  fUnds  to  the  shareholders.] 

But  there  may  still  be  some  remaining. 
The  company  had  no  power  to  distribute 
the  funds  in.  the  manner  they  have  done, 
and  they  may  be  consideled  to  a  certain 
extent  the  ftuids  of  the  public.  They  re- 
ferred to  The  Queen  V.  ike  London  and 
Norih-Westem  Railway  Company (2). 

Lord  Campbell,  C.J.— Tliis  rule  ought 
to  be  discharged ;  not  however  on  the 
ground  that  there  was  an  estoppel  running 
with  the  transfer  of  the  shares,  or  on  the 
ground  of  the  existence  of  the  bye-law,  or 
of  the  action  being  pending,  although  the 
latter  would  have  been  an  answer  if  the 
action  had  been  pending ;  but  it  was  not, 
having  been  virtually  abandoned :  but  upon 
this  ground,  that  it  is  quite  dear  from  the 
affidavits  that  the  applicant  is  not  proceed- 
ing bond  fide  in  becoming  a  shareholder  in 
the  undertaking.  He  clearly  had  no  interest 
until  July  1851,  and  although  at  that  time 
it  does  not  appear  that  the  undertaking 
was  absolutely  abandoned,  yet  it  is  not 
disputed  that  in  October  1848  a  resolution 
was  passed,  suspending  the  further  carrying 
on  of  the  works,  and  for  a  return  of  the 
greater  part  of  the  amount  of  the  aubscrip* 
tions ;  and  so  matters  remained  antO  the 
26th  of  June  1851,  at  which  time  the  ap- 
plicant had  acquired^no  interest  whatever. 
Then,  in  July  1851,  he  buys  five  shares, 
but  qno  intuiiu  f  clearly  not  with  any  notion 
of  becoming  a  6oful,/Scfe  shareholder,  with  a 
view  of  the  undertaking  being  carried  out 
with  effect.  Then  it  is  said  that,  as  one  of 
the  public,  he  has  an  interest  in  ascertain- 
ing how  the  funds  are  applied ;  but  before 
the  purchase  of  the  shares  he  could  have 
no  interest  in  that  which  is  merely  a  share- 
holder's question  litter  se.  He  might  as 
a  landholder  have  had  an  interest  in  the 
completion  of  the  line,  but  none  whatever 
in  the  distribution  of  the  funds.  This  ap- 
plication, therefore,  is  not,  I  think,  made 
bond  fide f  and  we  ought  not  to  interfere  by 
the  prerogative  writ  of  mandamus. 

Coleridge,  J. — I  am  of  the  same  opin- 
ion ;  and  I  desire  to  rest  my  opinion 
entirely  on  the  ground  of  the  personal  dis- 
qualification of  the  party  applying.   I  give 

(2)  20  Law  J.  Rqi.  (ii.s.)  aS.  899|» 
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no  opinion  upon  the  effect  of  the  bye-law, 
or  as  to  whether  the  act  of  the  members 
then  forming  the  company  would  estop 
those  who  became  members  afterwards 
from  disputing  what  had  been  done; 
but  simply  on  the  want  of  bona  Jides 
on  the  part  of  the  applicant.  Preston, 
necessarfly  with  notice  of  what  had  before 
taken  place,  purchases  the  shares.  I  say 
necessarily  with  notice,  because  the  return 
of  10s,  and  the  resolution  are  stamped  on 
the  back  of  the  certificate  of  the  shares 
when  purchased  by  him.  We  cannot  but 
see  that  it  was  not  with  a  bond  fide  motive 
qua  shareholder,  that  he  purchased  the 
shares,  and  I  think,  therefore,  the  Court 
ought  not  to  interfere. 

Erle,  J. — To  entitle  the  applicant  to 
make  this  rule  absolute,  he  should  satisfy 
us  that  he  has  some  legal  right,  and  no 
other  sufficient  remedy.  *Here  the  question 
rests  upon  the  powers  given  by  the  act  of 
parliament,  and  no  doubt  there  is  the  sanc- 
tion of  this  Court  for  saying  that  a  land- 
holder may  have  a  legal  right  with  respect 
to  the  company,  and  may  in  some  respects 
deal  with  them  as  persons  who  have  con- 
tracted to  make  the  proposed  line ;  but 
when  the  time  for  compulsorily  taking 
lands  against  the  will  of  the  landowners 
has  expired,  this  Court  has  decided  that 
such  statutory  right  is  at  an  end,  and  that 
a  mandamus  will  not  be  granted.  In  this 
case  the  compulsory  powers  expired  in 
June  185],  and  at  that  time  the  applicant 
had  nothing  to  do  with  the  company.  Be- 
fore June  1851,  the  only  right  that  he 
could  have  had  would  have  been  to  compel 
the  completion  of  the  line ;  and  after  June, 
that  right  was  taken  away  from  him.  Then, 
what  subsequent  power  is  conferred  upon 
him  by  the  purchase  of  shares  ?  There  was 
no  longer  any  line  to  be  made,  and  no  shares 
to  be  held  ;  but  that  which  is  put  forward 
is,  a  desire  as  one  of  the  public  to  make  the 
members  of  the  company  retrace  their  steps 
with  respect  to  the  405.  per  share  returned, 
and  to  bring  the  amount  again  into  the 
corporation  fund.  But  if  the  line  cannot 
be  made,  I  am  quite  at  a  loss  to  know  why 
this  fund  is  to  be  again  got  together,  to  be 
kept  for  an  indefinite  time  ;  and  I  do  not 
see  how  the  company  can  be  charged  with 
an  unlawful  act,  when  by  consent  they 
divide  the  money  contributed,  amongst  the 


members,  and  which  could  not  have  1 
applied  to  make  the  prcjected  line 
July  1 85 1 .  The  purehiue  of  the  shares 
not  give  any  right  of  proceeding  in  resj 
of  which  this  writ  should  b«  granted. 
Crompton,  J. — I  am  quite  of  the 
opinion.  I  think  it  would  be  an  abuse  ^ 
the  writ  of  mandamus  to  grant  it  in  ti^^^ 
case;  and  I  found  my  opinion  on  t^^^ 
ground  that  it  appears  from  the  facts  th^  ^^  * 
the  application  is  not  made  hondfide,  b^r^  ^ 
indirectly,  for  an  improper  purpose. 

Rule  discharged^  with  cotU, 


1852.       1   THE   QUEEN    r.    THE  IKHABIL 
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ANT8  OP  8LAW8TONE. 


Poor  Law — Order  of  Removal — Natm 
of  Appeal'^Time  of  giving--^Due  Course 
Postal!  ^  12  Viet.  c.  81.  S.9.—14  ^ 
Viet.  c.  105.  s.  10. 


The  11  4*  12  Viet.  e.  31.  s.  9. 
thai  in  ease  a  copy  of  the  deposiHons  «* 
which  an  order  of  removal  is  founded  ^ 
applied  for,  a  period  of  fourteen  days  "o^"*^ 
the  sending  of  such  copy  shall  be  allot  ^^^^^ 
for  the  giving  of  such  notice  ofappeaT*;  m^M^^i 
5y  14  I*  15  VUt.  c.  105.  s.  10,  noHcem^  fj 
appeal  may  be  sent  by  post  or  otherwise  ds 
like  manner  as  orders  of  removal  majr  ^ 
sent  by  law. 

Held,  that  the  notice  of  appeal  mus^  ^ 
supposed  to  be  given  at  die  tme  wM»^^ 
according  to  the  regular  and  usual  eow^^^ 
of  post,  it  ought  to  reach  the  respondeni^^ 

Where,  therefore,  copies  of  deposiM^^^^ 
were  posted  by  the  respondents*  soUeitmr^  ^^ 
the  Srd,  and  were  received  by  the  appM^^^ 
on  the  5th,  and  on  the  nth  a  letter  ooaiStf^'** 
ing  a  notice  of  appeal  was  put  into  the  i 
which  in  the  regular  course  of  post  ought 
have  reached  the  respondents  on  the  19^ 
but  was  not  in  fact  delivered  until  the  f' 
— Held,  tluU  the  notice  of  appeal  was  ia  t 
time. 

[For  the  report  of  the  abov^  case,  i 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  145.] 
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J  .     Tneve  and   another,  execu' 

<         tors,  S^C,  V,  HOLLANDS,  AND 


15. 


MARY  HIS  WIFE. 


11  a$id  Feme — Statute  of  Limitations 
me  by  Wife  dum  sola — Payment 
Coverture — Pleading, 

fdaraiion  against  husband  and  wife 
hat  the  wife  dum  sola,  together  with 
lade  their  joint  and  several  promis- 
ee payable  to  the  plaintiffs  and  the 
im  sola  promised  to  pay  the  same 

plaintiff.  The  declaration  was 
issue  J  amended  by  adding^  that  the 
I  after  the  marriage,  in  considera" 
^he  premises,  promised  to  pay  the 
^  the  said  note.       The  defendants 

ike  Statute  of  Limitations,  The 
;  was  that  the  note  was  made  in 
\nd  thai  interest  was  paid  on  it  regu- 
liil  1843,  when  the  defendants  mar- 
hi  the  loth  of  August  1844,  a  year's 

was  paid  by  the  female  defendant, 
haut  her  husband's  privity.  The 
vas  commenced  on  the  2nd  of  August 

,  that,  under  these  circumstances,  no 
was  proved  within  six  years,  as 
M  have  been  made  by  the  wife  dum 
Atn  that  period,  and  as  the  payment 
f  the  wife  within  six  years  was  with- 
husband's  privity,  no  promise  by  him 
?  inferred. 

>le— 7%a/  the  declaration  as  amended 
I  in  arrest  of  judgment. 

mpsit  upon  a  promissory  note. 
daration  stated  that  the  said  Mary, 
ihe  was  sole  and  unmarried,  toge- 
h  one  John  Ayton,  to  wit,  on  &c. 
leir  promissory  note  in  writing,  and 
d  the  same  to  one  John  Neve,  de- 
and  thereby  jointly  and  severally 
d  to  p&y  to  the  said  John  Neve 
i  demand,  with  interest  thereon, 
B  rate  of  51.  per  cent,  per  annum. 
i  said  Mary  then  promised  the  said 
Teve  to  pay  the  same,  according 
tenour  and  effect  thereof.  [^And 
'  same  being  due  and  unpaid,  the 
■et  Hollands,  after  the  marriage 
irfendants,  to  wit,  on  S^c,  in  consi- 
ef  ihe  premises,  promised  ihe 
Is  JVeve  to  pay   the  monies  pay- 


able  by  the  said  note  on  request  (1).]  That 
also  the  said  Mary,  whilst  she  was  sole 
and  unmarried,  to  wit,  on  &c.  was  indebted 
to  the  said  John  Neve  in  lOOl.  fpr  money 
found  to  be  due  from  the  said  Mary  to  the 
said  John  Neve,  on  an  account  then  stated 
between  them,  and  the  said  Mary,  whilst 
she  was  sole  and  unmarried,  afterwards, 
to  wit,  on  &c.  in  consideration  of  the  last- 
mentioned  premises,  promised  to  pay  him 
the  said  John  Neve  the  said  last-mentioned 
sum  of  money  on  request.  {^And  the 
said  sum  being  wholly  due  and  unpaid,  the 
said  James  Hollands,  after  the  marriage  of 
the  defendants,  to  wit,  on  ^c,  in  consu- 
deration  of  the  last-mentioned  premises, 
promised  the  said  John  Neve  to  pay  him 
the  said  last-mentioned  sum  of  money  on 
request"]  (1).  Yet  the  defendants  have  not, 
nor  haUi  either  of  them,  paid  the  said  seve- 
ral sums  of  money,  or  either  of  them,  or 
any  part  thereof,  and  the  same  remain 
wholly  due  and  unpaid. 

Pleas,  first,  to  the  first  count,  that  the 
said  Mary  did  not,  whilst  she  was  sole  and 
unmarried,  make  the  said  promissory  note 
modo  et  formd ;  secondly,  to  the  residue 
of  the  declaration,  non  assumpsit ;  thirdly, 
to  the  whole  declaration,  the  Statute  of 
Limitations ;  on  which  pleas  issue  was 
joined. 

At  the  trial,  before  Erie,  J.,  at  the  Sit- 
tings in  Middlesex,  in  Michaelmas  term, 
1851,  it  appeared  that  the  note  in  question 
was  a  joint  and  several  note  for  50^., 
payable  on  demand  to  John  Neve,  the 
plaintiff's  testator,  made  in  June  1837,  by 
John  Ayton  and  Mary  Fowler,  who  was 
then  9^  feme  sole.  For  the  first  six  years 
interest  was  duly  paid  upon  the  note, 
and  receipts  indorsed  in  the  following 
form  : — "  Received  a  year's  interest,  due 
24th  of  June.  John  Neve."  The  next 
indorsement  was  as  follows  :  —  "  10th  ' 
August  1844.  Paid  Mr.  Neve,  a  year's 
interest,  due  24th  of  June  last.  Mary  Hol- 
lands." After  this  there  appeared  indorse- 
ments in  tlie  testator's  handwriting  up  to 
1848  in  a  similar  form  to  those  for  the 
first  six  years.      The  defendants   married 

(1)  The  declaration  was  amended  by  inserting 
the  portions  in  italics  and  within  brackets,  after 
issue  was  joined.  There  was  no  amendment  oT  or 
addition  to  the  pleas,  in  consequence  of  the  amend- 
ment of  the  declaration. 
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in  June  1843.  This  action  was  commenced 
on  the  2nd  of  August  1850.  Mrs.  Hol- 
lands was  called  as  a  witness  hy  the 
plaintiff,  and  she  proved  that  she  made  the 
payment  of  interest  on  the  10th  of  August 
1844,  and  subsequent  payments  of  interest, 
with  money  sent  to  her  for  that  purpose 
by  Ayton,  and  that  she  did  so  without  the 
knowledge  of  her  husband.  Upon  these 
facts  a  nonsuit  was  applied  for,  as  no 
promise  by  the  defendants  within  six 
years  was  proved.  The  learned  Judge 
left  it  to  the  jury  to  say  whether  tiie 
payments  of  interest  by  Mary  Hollands 
were  made  with  the  authority  of  her  hus- 
band, or  whether  he  had  ratified  them 
after  he  became  aware  of  them.  The  jury 
answered  both  questions  in  the  negative  ; 
and  the  learned  Judge  directed  a  verdict 
to  be  entered  for  the  plaintiffs,  reserving 
leave  to  the  defendants  to  enter  a  verdict 
on  the  above  objection.  A  rule  nisi 
having  been  obtained  accordingly, 

Crowder  and  Barrow  now  shewed  cause. 
-—First, assuming  the  declaration  to  be  good, 
the  plaintiffs  are  entitled  to  the  verdict. 
At  the  time  of  the  marriage  of  the  defen- 
dants the  note  was  overdue,  and  the 
statute  had  not  run.  Therefore,  the  action 
would  then  have  clearly  lain  against  hus- 
band and.  wife,  upon  the  promise  of  the 
latter  dum  sola;  as  the  payment  of  in- 
terest had  kept  the  note  alive  against 
them — Whitcombv.  Whiting  (2).  After  the 
marriage,  interest  is  paid  by  the  wife,  and 
those  payments  operate  to  keep  the  note  alive 
as  against  her  and  her  husband.  It  is  im- 
material whether  she  had  authority  to  pay 
or  not,  because  payment  stands  on  a  differ- 
ent footing  from  an  acknowledgment,  and  it 
will  affect  the  husband  whether  he  agrees 
to  it  or  not.  Payment  by  one  of  two  joint 
contractors  binds  the  other  although  he 
dissents  from  it — Burleigh  v.  Stott  (8); 
and  it  is  the  same  where  one  partner  pays 
after  the  dissolution  of  the  firm — Goddard 
V.  Ingram  (4). 

[Erle,  J.  —  The  single  question  is, 
whetiier,  where  2l  feme  sole,  the  maker  of  a 
note,  marries  and  makes  payments  upon  it 
with  money  not  obtained  from  her  husband, 

(2)  Doogl.  629. 

(3)  8  B.  &  C.  36;  s.  c  6  Law  J.  Rep.  K.B.  232. 

(4)  3  aB.  Rep.  839;  s.  c.  12  Law  J.  Rep.  (N.s.) 

as.  9. 


her  husband  is  made  liable  by 
ments  ?] 

Pittam  V.  Foster  (5)  shews  tl 
payment  kept  alive  the  female  « 
liability  when  sole,  and  her  husb 
adopted,  by  the  marriage,  all  he: 
becomes  bound  also. 

[WiGHTMAN,  J. — Then,  the  c 
be  to  create  a  new  promise  by  1 
the  wife  ought  not  be  joined.] 

She  is  the  meritorious  cause 
Except  where  a  husband  makes 
promise  founded  on  some  co 
moving  to  him  the  wife  must 
where  the  action  is  upon  a  1 
curred  by  her  dum  sola — Mi 
Hewson  (6). 

[Lord  Campbell,  C.J. — I  < 
how  either  promise  laid  in  the 
is  proved.] 

The  promise  by  the  husbani 
issue,  and  is  not  required  to  a 
declaration,  which  is  framed  < 
stated  in  Morris  v.  Norfolk  {7] 
promise  by  the  wife,  which  is 
the  husband  on  the  marriage,  ii 
by  the  payments  made  by  Ayl 
maker  of  the  note. 

Bramwelly  in  support  of  the  n 
is  no  mode  in  which  this  actio 
supported  against  both  defenda 
ner  v.  Smart  (8)  lays  down  th 
the  cause  of  action  alleged  in  1 
tion  must  be  proved  to  exist 
years.  Here,  the  only  promi 
proved  to  exist  within  six  years : 
mise  either  of  the  wife  or  of  tl 
She  had  been  married  for 
six  years,  and  was  therefore  i 
promising  within  that  time,  a 
no  promise  by  her  husband,  1 
payment  of  interest  was  not  bi 
rity  and  did  not  bind  him. 
Forster  is  directly  in  point. 
Parker  (9)  shews  that  a  promi 
compensation  for  a  trespass 
more  than  six  years  before  act 
take  the  case  out  of  the  statute 
no  hardship  on  the  plaintiff  he 
if  the  payment  had  been  shewn 

(5)  1  B.&C.  248;  s.  c.  1  Law  J. 

(6)  7  Term  Rep.  348. 

(7)  1  Taunt  212. 

(8)  6  B.  &  C.  603 ;  ft.c  5  Law  J.  1 

(9)  1  B.  &  Aid.  92. 
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with  the  authority  of  the  hushand,  the  jury 
would  at  once  have  inferred  a  contract  hy 
liim  to  pay  in  consideration  of  forbearance. 
But,  then,  the  action  should  have  been 
against  the  husband  alone. 

Lord  Campbell,  C.J. — The  verdict  on 
the  third  plea  must  be  entered  for  the  de- 
fendants, because  there  was  no  evidence  of 
the  cause  of  action  laid  in  the  declaration 
within  six  years.  Before  the  amendment, 
the  only  promise  alleged  was  one  by  the 
'Wife  dum  sola^  and  of  Siis  there  is  no  evi- 
dence. What  is  brought  forward  to  esta- 
blish such  a  promise  within  six  years  is  a 
payment  after  the  coverture,  when  she  was 
incapable  of  promising.  No  payment, 
either  by  Ay  ton,  the  co-maker,  or  by  her- 
■^lf»  can  be  relied  on  for  that  purpose. 
Then,  is  there  any  evidence  of  the  separate 
P^mise  by  the  husband  which  is  introduced 
"y  the  amendment  ?  The  payments  which 
"•^ere  made  by  the  wife  can  afford  no  such 
evidence,  because  they  were  made  without  his 
privity.  Therefore,  this  issue  is  not  proved 
cither  as  the  declaration  originally  stood 
or  as  it  is  amended.  With  regard  to  the 
form  of  the  amended  declaration,  I  have 
no  hesitation  in  saying  that  such  an  action 
^ill  not  lie  against  husband  and  wife.  If 
^  wife  had  been  shewn  to  have  made 
P&ynents  on  account  of  the  note  during 
Werture,  with  her  husband*s  knowledge, 

*  i^ry  would,  in  all  probability,  infer  a 
•«F»rate  promise  by  him.  But  the  wife 
cannot  be  joined  under  any  circumstances. 

Nightman,  J. — The  verdict  should  be 
^^r^  for  the  defendants.  The  action  is 
*Pon  a  promissory  note,  made  by  the  wife 
J**)ia  in  1837,  and  the  promise  on  which 
^  action  is  founded  is  stated  to  have  been 
"^«  by  her  dum  sola.  If  the  case  had 
j*^  thus  the  plaintiff  would,  of  course, 
we  been  entitled  to  succeed.     But  there 

•  *  plea  of  the  Statute  of  Limitations.  In 
^cr  to  take  the  case  out  of  the  statute, 
^yinenta  after  marriage  are  relied  upon  ; 
V^  it  appears  to  me  that  as  the  declara- 
^  originally  stood  the  evidence  would  be 
*J^ly  beside  the  issue,  which  is,  whether 
^*  promise  was  made  within  six  years  by 
^  wife  dum  sola,  because  she  was  married 
J[^  than  six  years  before  the  action. 
*^iior  the  purpose  of  curing  this  diffi- 
^^r  there  was  an  amendment    made. 


alleging  a  promise  by  the  husband  alono 
after  the  coverture.  Independently  of  the 
objection,  if  it  had  been  taken,  which  it  has 
not,  whether  such  a  declaration  is  good  in 
arrest  of  judgment,  that  issue  would  not  be 
supported  in  fact,  for  the  jury  have  found 
that  the  payments  were  made  without  the 
privity  of  the  husband.  Therefore,  that 
allegation  is  not  sustained,  and  the  issue 
on  the  Statute  of  Limitations  must  still 
be  found  for  the  defendants.  It  is  unne- 
cessary, in  my  view  of  the  case,  to  enter 
into  the  question  of  arrest  of  judgment. 

Erle,  J. — This  action  I  take  to  be 
against  husband  and  wife  on  the  contract 
of  the  wife  before  coverture,  and  by  reason 
of  the  plea  of  the  Statute  of  Limitations, 
the  plaintiff  was  bound  to  make  out  that 
cause  of  action,  namely,  a  promise  to  pay  by 
the  wife  within  six  years.  The  evidence  is 
that  the  wife,  without  her  husband's  pri- 
vity, made  payments  of  interest  upon  the 
note  ;  and  I  will  assume  that  these  pay- 
ments are  equivalent  to  an  express  pro- 
mise by  her  made  during  the  cover- 
ture. But  that  does  not  support  the 
declaration,  because  she  was  then  incapable 
of  making  a  contract.  The  allegation  of 
a  promise  by  the  husband  is  a  mere  nullity, 
and  is  not  the  cause  of  action  declared  on. 
A  part  payment  by  the  husband  during 
the  coverture  would,  as  was  said  by  counsel 
in  support  of  the  rule,  be  good  evidence  of 
a  promise  by  him  to  pay  in  consideration  of 
forbearance,  but  would  not  support  an  action 
against  him  on  the  adopted  liability  of  his 
wife.  The  payment  by  Ayton  was  not 
brought  out  as  a  fact  in  the  case ;  but  it 
appeared  that  it  was  his  money  with  which 
the  payment  was  made.  But  if  the  wife 
could  not  directly  promise  to  pay  the  note, 
neither  could  she  revive  her  original  lia- 
bility by  the  act  of  her  co-contractor. 

Crompton,  J. — This  is  a  joint  action 
against  husband  and  wife,  upon  a  note 
given  by  the  wife  before  coverture.  The 
Statute  of  Limitations  is  pleaded,  and  the 
plaintiff  is  therefore  bound  to  make  out  a 
joint  liability  by  both  defendants  within 
six  years,  arising  out  of  the  separate  lia- 
bility of  the  wife.  It  appears  to  me  that 
no  such  joint  liability  is  made  out  within 
six  years.  There  was  a  payment  by  the 
wife,  which  was  kept  secret  from  her 
husband,  but   that  would  not  prove  the 
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joint  liability.  Lord  Tenterden,  in  PHtam 
V.  Forster,  explains  why  the  wife's  acknow- 
ledgment during  coverture  is  not  available, 
namely,  because  its  effect  is  to  create  a 
fresh  promise,  and  not  to  draw  down  the 
original  promise.  You  cannot,  therefore, 
make  out  a  liability  either  of  her  or  of  her 
husband  by  any  act  of  hers.  T  quite 
agree  with  the  argument  against  the  rule 
that  this  is  a  good  declaration  on  the  lia- 
bility of  the  wife  dum  sola.  You  could  not 
have  traversed  the  promise  by  the  husband, 
as  there  would  still  remain  a  good  cause  of 
action  on  the  wife's  promise  dum  sola. 
Rule  absolute. 


[COUNTY  COURT  APPEAL.] 
1852.     >  COOPER,  appellant;  stephen- 
5.  i 


May  10. 


SON,  respondent,* 


Attorney  of  Mortgagee — Negligence  in 
investigating  Title  of  Mortgagor^^^ Making 
Searches  in  Insolvent  Court, 

The  plaintiff  employed  the  defendant,  an 
attorney,  to  sue  W.  for  a  debt,  fF,  to  induce 
the  plaintiff  to  forbear  to  sue,  offered  to  give 
him  a  mortgage  on  some  freehold  property  in 
which  he  had  a  reversionary  interest.  The 
plaintiff  agreed  to  accept  it  under  the  ad- 
vice of  the  defendant,  who  was  accordingly 
employed  by  him  to  act  as  his  attorney  in 
respect  of  the  mortgage  transaction,  and  to 
prepare  the  mortgage  deed.  The  defen- 
dant stated  to  his  clerk  that  he  must  write 
to  his  town  agents  to  make  the  necessary 
searches,  to  see  whether  W,  had  taken  the 
benefit  of  any  of  the  Insolvent  Acts.  No 
such  letter  appeared  to  have  been  written, 
but  he  sent  his  clerk  to  inquire  personally 
of  W,  whether  he  had  ever  been  insolvent, 
W,  denied  that  he  had,  and  the  mortgage 
was  executed,  and  the  proposed  action  was 
dropped.  The  plaintiff  afterwards  disco- 
vered that  W,  had  previously  petitioned 
the  Insolvent  Court,  and  had  obtained  an 
order  for  his  protection.  He  thereupon  sued 
the  defendant  for  negligence  and  want  of 
skill  in  ascertaining  W,'s  title  in  not  making 
searches  to  ascertain  whether  W,  had  been 
insolvent. 

Held,  that  the  action  was  maintainable, 
for  that  whenever  the  attorney  of  a  pro- 

•  Coram  Coleridge,  J.  and  Eric,  J. 


posed  mortgagee  has  reason  to  susp 
the  intended  mortgagor  has  been  hanl 
insolvent,  it  is  the  duty  of  the  attorney 
proper  searches  to  ascertain  the  fa^ 
that  there  was  some  evidence  of  He 
in  this  case,  since  the  defendant  by 
language  and  conduct  shewed  that  ht 
suspicion  on  the  subject,  and  felt  that  i 
duty  to  make  a  search^  which  he  had  n 

The  following  case  was  stated 
appeal  to  the  Court  of  Queen's  Ben 
the  County  Court  of  Kent  holden 
Chester: — ^This  was  an  action  tried 
the  Judge  of  the  County  Court  of  K 
a  jury,  between  William  Thomas 
plaintiff,  and  McCarthy  Stephens 
fendant. 

The  plaintiff's  particulars  of 
stated,  that  **  the  plaintiff  claims  of  th 
dant  the  sum  of  501,  for  damages  st 
by  him,  for  that  the  defendant,  as  th 
ney  of  the  plaintiff,  did  not  use  i 
proper  care,  diligence,  and  skill  in 
cuting  and  conducting  a  certain  » 
debt  at  the  suit  of  the  said  plaintiff 
one  William  John  Wells,  for  the  rec« 
the  sum  of  51/.  2s,  6d,  claimed  by 
plaintiff  to  be  due  and  owing  to  hi 
the  said  W.  J.  Wells  for  goods  » 
delivered  by  the  said  plaintiff  to  1 
instead  thereof  that  he,  the  said  del 
took,  and  induced  the  said  plaintiff  U. 
a  certain  mortgage  security  of  thi 
sionary  interest  of  the  said  W.  J.  ^ 
certain  lands,  tenements  and  p: 
situated  in  the  county  of  Kent.  A 
ther,  that  the  defendant,  as  such  atto 
the  said  plaintiff,  did  not  use  due  anc 
care  in  ascertaining  the  title  of  1 
W.  J.  Wells  to  the  said  lands,  tei 
and  premises,  nor  take  due  and  pro 
that  the  same  should  be  a  sufficier 
rity  for  the  payment  of  the  said 
money  and  interest.  And  further, 
plaintiff,  confiding  in  the  conduct 
defendant  as  such  his  attorney  as  ai 
forbore  to  sue  for  and  recover  his  » 
against  the  said  W.  J.  Wells  upon 
a  mortgage  granted  by  him  upon 
lands,  tenements  and  premises  as  a 
sufficient  security  in  that  behalf.  , 
said  defendant  then  caused  to  be  ] 
and  executed  a  certain  indenture 
to  the  supposed  estate  and  interest 
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sfdd  'W.  J.  Wells  in  the  said  lands,  tene- 
ments and  premises  as  and  for  such  suffi- 
cient security  for  the  payment  of  the  said 
51/.    2s.   6d.   and   interest  as    aforesaid. 
^Nevertheless  the  said  supposed  title   and 
estate  and  interest  of  the  said  W.  J.  Wells 
in  and  to  the  said  lands,  tenements  and 
premises,  and  the  said  indenture  and  secu- 
rity,  by  reason  of  the  negligent  and  im- 
proper conduct  of  the  said  defendant  in  the 
premises,  were  not,  nor  are,  nor  will  be 
any  sufficient  security  for  the  payment  to 
the  said  plaintiff  of  the  said  sum  of  5lL 
2».  Sd,  and  interest,  but  that  on  the  con- 
trary thereof  the  said  defendant  so  care- 
lessly and  negligently  conducted  himself 
in  that  behalf,  that  by  reason  thereof  the 
•aid  plaintiff  was  forced  to  pay,  and  did 
pay,  a  further  large  sum  of  money  in  re- 
spect thereof  to  the  damage  of  the  said 
plaintiff  of  50i.  and  upwards." 

At  the  hearing  of  the  said  cause  the  fol- 
lowing facts  were  tendered  and  received  in 
evidence.     That  in  October  1849,  Cooper, 
*^«  plaintiff,  who  was  a  boot  and   shoe 
^«ker,  instructed  Stephenson,  the  defen- 
^*nt,  as  his  attorney,  to  recover  the  sum  of 
^/.  2s.  ed.  due  to  him  from  W.  J.  Wells,  a 
•'^pwright  working  in  Her  Majesty's  dock- 
yard at  Chatham,  and  who  was  also  a  boot 
^*d  shoe  maker ;  that  upon  these  instruc- 
^ons  being  given,  two  letters  demanding 
^^ynaent  were   written   and  sent  by  the 
^^fendant's  orders  to  W.  J.  Wells.      The 
plaintiff,  having  been  sworn  as  a  witness 
***  the  said  cause,  then  stated,  that  on  the 
^'^ening  of  the  said   16th  of  October  he 
^"^iit  to  the  defendant's  office  by  appoint- 
*^«nt  and  there  met  the  said  W.  J.  Wells 
^^  the  defendant;    that  the  said  W.  J. 
V  ^^^«  then  offered  the  plaintiff  as  a  secu- 
^*y  for  the  payment  of  the  said  debt  of 
1'-  2s.  6d.  with  interest  thereon,  a  mort- 
^^  of  a  certain  reversionary  interest  in 
??^^ain  houses  and  land  to  which  he  W.  J. 
jT^Us  said  he  was  entitled ;  that  the  de- 
^^dant,  as  the  attorney  of  the  plaintiff, 
^vised  the   plaintiff  to  accept   the  said 
^ortgage  as  a  good  security  for  the  said 
*^^t,  and  to  forbear  from  prosecuting  an 
^Jtion  for  the  recovery  thereof;   that  the 
^^intiff,  in  consequence  of  the  advice  so 
y^«n  him  by  the  defendant,  did  forbear 
j^pta  prosecuting  an  action  ;  that  on  the 
^Hi  of  the  same  month  of  October  an  in- 


denture of  mortgage  was  executed  :  which 
indenture  is  made  between  the  said  W.  J. 
Wells  of  the  one  part  and  the  plaintiff  of 
the  other  part,  and  witnesseth  that  in  con- 
sideration of  the  sum  of  51/.  2^.  6d.  then 
due  and  owing  from  the  said  W.  J.  Wells 
to  the  plaintiff,  and  of-5«.  to  the  said  W.  J. 
Wells  paid  by  the  plaintiff,  he  the  said  W. 
J.  Wells  did  grant,  release  and  convey  unto 
the  plaintiff  and  his  heirs,  the  entirety  or 
parts  and  shares  of  him  the  said  W.  J. 
Wells  of  and  in  seven  freehold  houses  with 
their  appurtenances,  which,  by  the  will  of 
William  Wells  then  deceased  (the  grand- 
father of  the  said  W.  J.  Wells),  were  de- 
vised unto  his  wife  for  life,  also  then 
deceased,  and  then  unto  his  (the  said  testa- 
tor's) son  William  Wells  (the  father  of  the 
said  William  John  Wells)  for  life,  and  after 
his  decease  to  his  widow  (the  mother  of 
the  said  W.  J.  Wells),  to  receive  the  profits 
thereof  for  the  maintenance  of  his  children 
by  her  begotten,  and  hold  the  same  for  their 
sole  use  and  their  heirs  and  assigns,  and 
after  his  and  her  decease,  his  will  was  that 
the  property  should  be  distributed  amongst 
their  children  so  that  each  might  have  an 
equal  part  thereof.  And  by  the  said  in- 
denture of  mortgage  it  is  stated  that  W. 
Wells  (the  son  of  the  testator  and  the 
father  of  the  said  W.  J.  Wells)  was  at  the 
time  of  the  making  of  the  said  indenture 
of  mortgage  living,  and  that  his  said  wife 
was  also  then  living,  and  that  the  said  W. 
J.  Wells  was  one  of  their  children,  of  whom 
seven  were  living  at  the  time  of  the  decease 
of  the  testator ;  and  by  the  said  indenture 
the  said  W.  J.  Wells  grants  and  conveys 
all  other  hereditaments  and  premises,  and 
parts  and  shares  thereof,  and  all  other 
estates  and  effects,  together  with  the  said 
freehold  houses  and  premises  devised  to 
him  by  virtue  of  the  said  will  unto  and  to 
the  use  of  the  plaintiff,  his  heirs  and  assigns, 
to  hold  the  same  subject  to  the  life  estate 
of  the  said  W.  Wells  (the  father  of  the  said 
W.  J.  Wells)  and  of  any  widow  who  might 
survive  him.  And  it  was  provided  that  if 
the  said  W.  J.  Wells  should  pay  unto  the 
plaintiff  the  sum  of  51/.  2s.  6d.  with  in- 
terest at  the  rate  of  5l.  per  cent,  per  annum 
within  six  months  from  the  day  of  the 
date  of  tne  said  indenture,  then  the  grant 
and  assurance  thereby  made  should  become 
void.      And   the   said  W.  J.    Wells  did 
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thereby  covenant  with  the  plaintiff  that  he 
would  pay  to  him  the  sum  of  51/.  2s.  6d. 
with  interest  for  the  same  after  the  rate  of 
5L  per  cent,  per  annum  from  the  day  of 
the  date  of  the  said  indenture  until  the  day 
of  payment  And  the  said  W.  J.  Wells  did 
thereby  then  enter  into  the  usual  covenants 
for  title,  quiet  enjoyment  after  default 
in  payment,  and  for  further  assurance. 
The  examination  of  the  plaintiff  as  a 
witness  in  the  cause  being  resumed,  the 
plaintiff  stated— That  the  said  W.  J.  Wells 
was  to  pay  the  expense  of  preparing  and 
executing  the  said  indenture  of  mortgage ; 
that  about  two  months  after  the  execution 
of  the  mortgage,  the  plaintiff  discovered  for 
the  first  time  that  the  said  W.  J.  Wells 
had  petitioned  the  Court  for  the  relief  of 
Insolvent  Debtors  in  the  year  1843,  and 
obtained  an  order  for  his  protection,  which 
order  was  in  force  at  the  time  of  the  execu- 
tion of  the  mortgage ;  that  the  debts  due 
from  the  insolvent  to  his  creditors  amounted 
to  65/.  1 6s.  bd, ;  that  there  were  no  assets ; 
that  the  whole  of  the  debts  remained  due 
and  unpaid  at  the  time  of  the  execution  of 
the  said  mortgage,  and  that  the  insolvent's 
reversionary  interest  in  the  said  freehold 
houses  and  land  was  not  disclosed  to  the 
assignees ;  that  on  the  discovery  of  the  in- 
solvency, the  plaintiff,  by  the  advice  of  the 
defendant,  who  was  still  acting  as  the 
attorney  of  the  plaintiff,  bought  up  60/.  15*. 
of  these  debts  for  the  sum  of  5/.  105., 
leaving  5/.  \s.  5d.  due  to  other  creditors 
"with  whom  he  could  not  compound,  and 
obtained  an  assignment  of  the  said  debts 
amounting  to  60/.  15^.,  with  the  usual 
power  of  attorney  to  recover  and  receive 
them.  That  William  Sinnock,  being  sworn 
as  a  witness  in  the  said  cause,  stated  that 
he  was  clerk  to  the  defendant  in  October 
1849,  but  has  since  left  his  service;  that 
between  the  16th  and  30th  of  October  1849, 
whilst  he  was  in  the  defendant's  service  as 
clerk,  the  defendant  told  him  several  times 
that  he,  the  defendant,  must  write  to  his 
agents  to  make  the  necessary  searches  to 
see  whether  any  judgments  had  been 
entered  against  the  said  W.  J.  Wells,  or 
whether  he  had  ever  been  a  bankrupt  or 
taken  the  benefit  of  any  of  the  Insolvent 
Acts ;  that  it  was  his  general  duty  as  the 
defendant's  clerk  to  copy  into  the  letter- 
book  the  letters  which  were  sent  from  the 


defendant's  ofiice,  and  thai  he  ha 
collection  of  ever  having  seen  ai 
containing  any  directions  to  ma 
searches ;  that  he  was  directed  by 
fendant  to  go  to  Chatham  Dockyar 
W.  J.  Wells  worked  as  a  ship-carp 
inquire  if  he.  Wells,  had  ever  bee 
vent ;  that  he  took  the  mortgage 
the  dockyard  and  asked  W.  J.  We 
self  if  he  had  ever  been  insolvent, 
answered  "No,"  and  then  the  d 
executed. 

That  Elizabeth  Wells  being  s 
give  evidence  in  the  said  cause 
that  she  was  the  wife  of  W.  J< 
and  that  in  October  1849,  t 
W.  J.  Wells  had  household  goodi 
believed,  of  the  v^lue  of  80/.  or  lOO 
he  afterwards  left  Chatham  and  as 
lieves  is  gone  out  of  the  country. 

Upon  these  facts  being  proi 
counsel  for  the  defendant  submit 
the  plaintiff  ought  to  receive  jud{ 
nonsuit.  The  plaintiff's  counsel 
that  the  case  should  go  to  the  jur 
learned  Judge  decided  and  gave  ji 
of  nonsuit  against  the  plaintiff. 

The  question  for  the  opinion  oft! 
of  Queen's  Bench  was — ^Whether  the 
Judge  was  right  in  law  in  nonsuit 
plaintiff  and  withdrawing  the  case  i 
consideration  of  the  jury. 

Petersdorff  (F.  /.  Smith  with  1: 
the  appellant,  the  plaintiff  below  (1 
county  court  Judge  was  wrong 
suiting  the  plaintiff.  There  was  < 
of  negligence  on  the  part  of  the  a 
the  defendant,  which  ought  to  ha 
submitted  to  the  jury.  The  coun 
he  adopted  of  recommending  the 
to  buy  up  the  outstanding  debts, 
own  observations  to  his  clerk  that 
write  to  his  agent  in  town  to  mak 
sary  searches,  to  see  whether  W 
ever  taken  the  benefit  of  any  of  th 
vent  Acts,  is  an  admission  on  his  ] 
he  knew  it  was  his  duty,  under  the 
stances,  to  inquire  respecting  the  s 
of  the  mortgagor.     It  was  a  que 

(!)  In  this  appeal  copies  of  the  catc 
been  delivered  to  the  Judges.  The  Cou: 
the  case  to  be  heard,  but  Coleridc^,  J. 
"  It  should  be  very  distinctly  unders 
paper  books  should  be  delivered  in  Cou 
Appeals  at  the  same  time  as  in  ordinary  c 
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fiu^t  for  the  jury,  whether  the  defendant 
hmd  used  due  care  and  diligence  to  make 
the  mortgage  a  good  security.     The  ques- 
tion was  not  whether  the  plaintiff  had  sus- 
tained any  definite -amount  of  damage,  for 
even  if  he  did  not  prove  any  actual  damage 
sustained,  he  was  entitled  to  a  verdict  for 
nominal  damages,  and  therefore  the  case 
should  have  heen  left  to  the  jury — Mar^ 
zetU  V.  fViUiams  (2).     Here  the  mortgage 
deed  was  void  as  a  security.      It  did  not 
convey  Wells's  interest  in  the  real  property 
to  the  plaintiff,  for  hy  the  insolvency  all 
right  and  title  to  that  estate  had  passed 
to  the  insolvent's  assignees.     The  plaintiff 
clearly  was  damnified  to  the  extent  of  5^., 
which  he  had  expended  in  huying  up  the 
daims  against  Wells.     Independendy  of 
the  defendant's  admission,  and  looking  to 
^e  ordinary  course  pursued  hy  attomies, 
it  was  the  duty  of  the  defendant  as  attorney 
for  a  mortgagee  to  make  proper  inquiries 
*^d  searches  whether  the  proposed  mort- 
S^^gOT  had  been  insolvent.     In  Coventry  on 
Conveyancer* s  Evidence^  p.  256,  it  is  -laid 
down  that  "  it  may  be  essential  in  cases 
'^^ere  the  greatest  respectability  is   not 
apparent,  or  the  vendor  is  not  well  known, 
Jp  institute  a  search  in  the  Insolvent  Court 
Y^^  names  similar  to  the  vendor's  for  the 
^•■t  five  or  ten  years." 
,^^^.  0,  Addison,  for  the  respondent.— 
^J^atcver  weight  might  have  been  due  to 
y«e  observations  quoted  firom  Coventry  on 
^^^ffeyaneer*s  Evidence  in  the  year  1831, 
^ken  the  book  was  published,  or  in  the 
*^^t  books   of  that  period,  they  do  not 
^Pply  to  the  present  state  of  things.     The 
^^  ^  been  altered  since.     No  amount 
^*    reasonable  care   on   the  part  of   the 
2^*Oniey  could  certainly  have  led  to  the 
^^tection  of  the  fact,  whether  Wells  had 
^^n  insolvent.       His    insolvency    took 
|^*^ce  in  the  year  1843,  when  the  statute 
^   *  6  Vict.  c.  116.  was  in  force.     That 
*^^  docf  not  require  any  returns  of  pro- 
^'^'^dings  in  insolvencies  under  it  to   be 
^^de  to  the  superior  court  in  London.    It 
?^^ld  not  be  expected  that  the  attorney 
**^ould  institute  a  search  in  all  the  insolvent 
^^^xrti  in  England.    A  subsequent  statute, 
^^  8  &  9  Vict.  c.  96,  was  passed  for  the 
^^*>pote  of  amending  the  former  statute. 

^3)  1 B.  &  Ad.  415;  8.  c.  9  Law  J.  Rep.  K.B. 


[Petersdorff, — It  is  not  stated  in  the 
case  that  the  insolvency  took  place  under 
the  Stat.  5  &  6  Vict.  c.  116.] 

The  plaintiff  ought  to  have  shewn  af- 
firmatively that  Wells's  insolvency  took 
place  under  such  circumstances  as  to  render 
it  possible  for  the  defendant  to  have  dis- 
covered the  fact  by  the  use  of  due  dili- 
gence. No  such  evidence  was  given.  The 
defendant  made  inquiry  of  Wells  himself 
on  the  subject.  What  are  the  duties  of 
an  attorney  is  a  matter  of  law  for  the 
Judge,  not  of  fact  for  the  jury.  Or  if  it 
be  considered  as  a  matter  of  fact,  witnesses 
should  have  been  called  to  speak  to  the 
fact,  and  shew  that  the  practice  was  to 
make  searches  in  the  Insolvent  Court. 
There  was  no  proof  of  any  such  practice. 
No  authority  has  been  cited  to  support 
the  proposition  that  the  defendant  was 
bound  to  make  search  in  the  Insolvent 
Court.  The  text  books  do  not  lay  it  down 
that  any  general  duty  is  imposed  on  the 
attorney  in  this  respect.  In  Jarman  on 
Conveyancing  (by  Sweet),  p.  104,  it  is  said, 
"  Often,  however,  the  rank  and  situation 
of  the  parties  are  such  as  to  render  the 
precaution  superfluous.  For  instance,  no 
person  would  think  of  searching  the  insol- 
vent office  where  the  vendor  was  a  person 
of  known  opulence  and  respectability." — 
See  2  Sugden's  Vendors  and  Purchasers, 
671.  The  Court,  it  is  submitted,  will  not 
lay  down  as  a  matter  of  law  that  it  is  the 
positive  duty  of  an  attorney  in  the  country, 
who  is  employed  on  behalf  of  a  mortgagee, 
to  search  in  the  Insolvent  Court  whether 
the  proposed  mortgagor  has  ever  taken 
the  benefit  of  the  Insolvent  Acts.  Unless 
there  is  such  a  rule,  the  defendant  is  not 
liable  to  this  action,  for  an  attorney  is  only 
liable  for  gross  negligence  and  gross  igno- 
rance— Purves  V.  Landell  (3).  Further, 
such  a  search  is  not,  it  is  submitted,  neces- 
sary under  the  present  provisions  of  the 
law.  The  stat.  1  &  2  Vict.  c.  110.  s.  87. 
requires  an  insolvent  to  give  a  warrant  of 
attpmey  to  liis  assignees  to  enter  up  judg- 
ment against  him  for  the  amount  of  the 
debts  in  the  schedule.  On  that  warrant 
judgment  may  be  entered  up,  and  a  memo- 
rial of  the  judgment  is  registered  in  the 
book  of  the  senior  Master  of  the  Court  of 

(8)  12  CL  &  F.  91. 
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Common  Pleas;  but  it  is  stated  in  Jago 
on  Insolvency f  p.  190,  that  it  is  not  the 
practice  to  enter  up  the  judgment  on 
the  warrant  of  attorney  until  Uiere  is  money 
in  court  to  pay  for  the  expenses.  The 
case  here  shews  that  Wells  had  no  assets. 
Probably,  therefore,  no  judgment  would 
have  been  entered  up,  and  the  usual  search 
in  the  books  of  the  Master  of  the  Court  of 
Common  Pleas  would  not  have  disclosed 
the  fact  that  Wells  had  been  insolvent. 
Moreover,  it  is  quite  possible  as  the  case 
stands,  that  the  plaintiff  had  a  perfectly 
good  title  to  the  mortgaged  property,  for 
the  judgment  entered  up  on  the  warrant 
of  attorney  will  not  be  a  charge  on  the 
real  estate  of  the  insolvent  until  it  be  regis- 
tered in  the  book  of  the  Master  of  the 
Court  of  Common  Pleas  under  Stat.  1  &  2 
Vict.  c.  110.  s.  19,  and  a  new  memorial 
made  after  the  expiration  of  every  five 
years  from  the  original  entry — Stat.  2^8 
Fict,  c.  11.  s.  4.  There  is  no  evidence 
that  the  plaintiff  has  been  damnified.  In 
the  lowest  point  of  view  his  condition  is 
bettered  by  getting  the  mortgage,  for  he 
gets,  at  all  events,  an  absolute  covenant 
under  seal  to  pay  the  money,  instead  of 
the  debt  remaining  on  simple  contract,  open 
to  dispute  as  to  the  amount.  There  is 
nothing  on  the  face  of  the  deed  which  pre- 
vents the  plaintiff  from  suing  at  once. 

Coleridge,  J.— We  do  not  think  it  neces- 
sary, in  determining  this  case,  to  lay 
down  any  such  rule  as  the  respondent's 
counsel  asks  for,  for  the  guidance  of  coun- 
try attomies.  The  question  is,  whether 
there  was  any  evidence  to  go  to  the  jury 
of  the  negligence  charged  in  the  plaint 
with  respect  to  this  mortgage  transaction. 
Now  there  was  evidence  that  the  attorney 
had  applied  for  payment  of  the  debt,  and 
threatened  to  proceed  at  law  ;  that  on  the 
following  evening  the  parties  met,  and 
then  the  attorney  advised  his  client  to 
accept  a  mortgage  that  had  been  offered  as 
a  good  security.  There  was  evidence  that 
he  was  employed  to  prepare  the  mortgage 
deed,  and  to  make  it  a  good  security.  It 
can  hardly  be  doubted  that  if  he  knew  or 
suspected,  or  even  guessed,  that  the  debtor 
had  either  been  bankrupt,  or  had  taken 
the  benefit  of  the  Insolvent  Debtors  Act, 
it  was  the  attorney's  duty  to  make  inquiry 


whether  the  man  had,  in  ffu^ 

bankrupt  or  insolvent.     It  is  cl 

had  suspicion  on  the  subject,  fo 

to  his  clerk  that  he  must  write  U 

to  make   the   necessary   searcl 

whether  any  judgments  had  be 

against  Wells,  or  whether  he  hai 

a  bankrupt,  or  taken  the  beni 

of  the  Insolvent  Acts ;  and  the 

that  so  far  as  he  knew  no  su 

was  made ;  but  we  have  evidei 

made  inquiry  of  the  debtor   I 

course  that  was  an  utterly  usele 

Here,  then,  is  the  case  of  a  n 

instructed  to  prepare  a  securiti 

has  advised  to  be  taken,  and  it 

that  he  suspects  the  man  to  be 

and  that  he  makes  an  insufiide: 

It  is  said,  that  it  might  have  \h 

sible  to  have  instituted  a  sac 

qiiiry  looking  to  the  provisicKi 

Brougham's  Act.     But  it  may  1 

insolvency  was  under  some  otJie 

the  case  gone  to  the  jury,  the 

would  have  had  the  opportunit 

ing  that  this  insolvency  was  v 

an  act  of  parliament,  that  no 

consequence  followed  from  it  wi 

to  the  mortgage  security  as  tl 

apprehends,  or  that  no  inquiry  < 

been  successful.     I  think  that 

evidence  of  negligence,  and  that 

facts   in  the   case   which   shew 

attorney  should  have  made  furtl 

respecting  the  solvency  of  the  d 

Erle,  J. — The   question  is 

there  was  any  evidence  of  neglij 

to  the  jury.     I  think  that  there 

do  not  by  any  means  lay  down  i 

in  cases  of  proposed  mortgage! 

duty  of  the  attorney  in  all  casei 

whether  the  intended  mortgagoi 

insolvent,  but  when  he  has  reas 

pect  such  a  circumstance  to  havi 

it  is  his  duty  to  make  a  proper  i 

appears  to  me  that  the  defendant 

the  question  himself  in  this  cai 

proved  that  he  said  that  he  muf 

his  agents  to  make  the  necessai 

to  see  whether  Wells  had  been 

That  is  evidence  that  the  defc 

mitted   that   it  was  his  duty  t 

search.  ^ 

Appea 
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1852.       ^  THE  COMPANY  OF  PROPRIETORS 

^pnl20;  >     OF   the   rochdale  canal 
May  3.    j      v.  radcliffe. 

Pleading — Prescription — Divisihility  of 
fssue — Canal  Act — Right  of  Millowner  to 
cje  of  Water — Grant, 

Under  a  canal  act  miU-owners  within  a 
tpedfied  distance  of  the  canal  were  entitled 
fo  use  the  water  for  the  purpose  of  condensing 
the  steam  used  for  working  their  engines. 
In  an  action  against  such  a  mill-owner^  the 
dedaration  charged  that  he  abstracted  more 
water  than   was    sufficient    to  supply   the 
engine  with  cold  water  for  the  purpose  of 
condensing  the    steam^    and   that    he   ap- 
plied the  water  to  other  and  different  pur- 
posa  than   condensing  steam.       The  plea 
alleged  an  user  by  the  defendant,  as  occupier 
^f  the  mill  in  the  declaration  mentioned,  of 
*lfe  water  as  of  right  and  without  interrupt- 
^  for  twenty  years  for  other  purposes 
**«•  condensing  steam,  to  wit,  for  the  pur- 
P^^^a  of  supplying  the  boiler  of  the  engine  and 
tf  generating  steam  for  working  the  engine, 
"^  of  supplying  a  certain  cistern,  to  wit,  a 
^^'^cm  Oft  the  roof  of  a  certain  engine-house. 
The  repUcatum  traversed  the  user  as  alleged 
•  *4e  plea.     The  evidence  was,  that  the 
^'^^dant  was  the  occupier  of  two  mills,  ad- 
J^^^ing  to  each  other  and  occupied  together, 
ff^  having  a  separate  steam-engine.     The 
^jd  mill*'  was  erected  in  1823,  since  which 
f^  the  defendant  had  used  the  water  from 
^  Canal  for  twenty  years  for  the  purposes 
'^^ifmed  in  the  plea  in  respect  of  the  **  old 
^^••*     The  **new  miW*  was  buiU  in  1829, 
*^  the  water  had  been  used  as  alleged  in  the 
Jr^/or  less  than  twenty  years  in  respect  of 
^z^  mill.     There  was  no  cistern  on  the  roof 
%  **Sf  engine-house,  but  there  were  various 
y^^^ll#  tn  and  i^out  the  engine-house  in  the 
^  null  through  which  the  water  passed, 
^.^ttrv  found  that  the  two  buildings  formed 
^  msU^  and  that  there  had  been  a  twenty 
^••V  user  as  of  right  by  the  defendant, 
>   -^eid,  that  the  issue  was  divisible,  and  that 
^^iefendant  was  entitled  to  have  the  ver- 
^*  entered  for  him,  except  as  to  the  supply- 
^  •  cisiem  on  the  roof  of  the  engine-house, 
^  mkieh  the  plaintiff  was   entitled   to 
^^^9"  a  verdict  with  nominal  damages. 
J^eldf  also,  (upon  motion  for  judgment 
^  obctmte  veredicto  j  that  the  plea  was 
^"^'M  like  canal  company  had  no  right  to 
,  XXI.— Q.B. 


grant  the  water  for  other  purposes  than  for 
condensing  steam,  and  that  no  such  right 
could  consequently  be  inferred  from  a  twenty 
years*  user  by  the  defendant. 

Action  on  the  case.  The  second  count 
of  the  declaration  stated,  that  after  the 
passing  of  the  34  Geo.  3.  c.  78.  (1)  a 
certain  navigahle  canal  and  cut  was  made 
by  the  plaintiffs  in  pursuance  of  that  act  of 
parliament,  and  that  the  plaintiffs  were  pos- 
sessed of  the  said  canal  and  cut,  and  that 
the  defendant  was  possessed  of  a  certain 
mill  and  steam-engine  erected  and  used 
for  the  purpose  of  working  the  said  mill, 
situated  within  twenty  yards  of  the  said 
cut,  and  alleged  as  breaches,  first,  that  the 
defendant,  contrary  to  the  provisions  of 
the  said  act,  wrongfully  and  injuriously 
abstracted  and  diverted  from  the  said  cut 
by  means  of  divers  drains  and  sluices,  large 
quantities  of  water,  being  more  than  suffi- 
cient to  supply  the  said  engine  with  cold 
water  for  the  purpose  of  condensing  the 
steam  used  for  working  the  said  engine ; 
secondly,  that  the  defendant  wrongfully 
and  injuriously  used  and  applied  divers 
large  quantities  of  water  theretofore 
drawn  as  aforesaid  from  the  said  cut  to 
other  and  different  purposes  than  con- 
densing the  steam  used  for  working  the 

(!)  This  act  (which  is  a  public  act)  provides,  by 
section  54,  "  That  the  waste  water  of  the  canal  is  to 
be  conveyed  into  the  tunnel  of  the  Duke  of  Bridge- 
water,  at  the  expense  and  under  the  direction  of  the 
proprietors  of  the  Rochdale  Canal.^ 

Section  104.  enacts  "  That  all  persons  shall  have 
free  liberty  with  boats,  &c.  to  use  the  canals  and 
cuts  made  by  virtue  of  the  act  upon  payment  of  the 
rates  thereby  granted." 

Section  113.  enacts,  "That  it  shall  be  lawful  for 
the  owners  of  any  lands  within  the  distance  of 
twenty  yards  from  the  said  canal  or  cuts  to  make  a 
communication  between  the  water  therein  and  any 
steam-engine  by  means  of  pipes,  and  to  draw  from 
the  said  canal  and  cuts  such  quantities  of  water  as 
shall  be  sufficient  to  supply  the  said  engine  with 
cold  water  for  the  sole  purpose  of  condensing  the 
steam  used  for  working  any  such  engines  as  afore- 
said. Provided  always,  that  the  proprietor  of  every 
such  engine  shall  return  to  the  said  canal,  &c.  in 
every  day  on  which  he  shall  use  such  engine,  a 
quantity  of  water  equal  to  the  quandty  so  taken, 
(the  inevitable  waste  thereof  by  condensing  such 
steam  only  excepted),  so  that  no  obstruction  shall 
arise  therefrom  to  tlie  said  navigation.  Provided 
also,  that  such  water  so  taken  shall  be  applied  to  the 
working  of  the  said  engine,  and  to  no  other  use  or 
purpoae." 

The  46  Oeo.  S.  c.  20.  amended  the  former  act 
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said  engine,  whereby  the  plaintiffs  lost  and 
were  deprived  of  the  said  water. 

Fourth  plea  to  the  second  count,  that 
before  and  at  the  time  of  the  com- 
mitting of  the  said  several  grievances 
in  the  said  second  count  mentioned,  the 
defendant  was  and  thence  hitherto  hath 
been  and  still  is  the  occupier  of  certain 
lands  as  tenant  thereof  under  and  by 
virtue  of  a  certain  lease  to  him  thereof 
for  a  certain  term,  to  wit,  &c.  by  a 
certain  indenture  bearing  date,  to  wit,  the 
18th  day  of  April  1845,  to  wit,  of  four 
acres  of  land,  situate,  lying  and  being  in  a 
certain  street,  called  Richard  Street,  in  the 
parish  of  Rochdale,  in  the  county  of  Lan- 
caster, and  abutting  eastwardly  on  the  said 
cut,  so  in  the  possession  of  the  plaintiffs  as 
in  the  said  second  count  is  mentioned. 
And  the  defendant  further  saith  that  he 
the  said  defendant  at  the  said  several  times 
when,  &c.  in  the  said  second  count  men- 
tioned was  and  thence  hitherto  hath  been 
and  still  is  the  occupier  of  a  certain  mill 
erected  and  being  upon  the  said  lands 
hereinbefore  mentioned,  and  abutting  east- 
wardly on  the  said  last-mentioned  cut,  and 
of  a  certain  steam-engine  in  the  said  mill, 
the  said  lands,  mill  and  steam-engine  in 
this  plea  aforesaid  being  the  lands,  mill 
and  steam-engine  in  the  second  count  of  the 
declaration  mentioned.  That  the  said  cut  in 
the  said  second  count  mentioned  had  been 
and  was  continually  for  a  long  space  of 
time,  to  wit,  the  space  of  fifty  years  next 
before  the  commencement  of  this  suit,  con- 
nected with  the  said  lands,  mill  and  steam- 
engine  in  this  plea  aforesaid,  by  means  of 
divers,  to  wit,  five  drains,  and  divers,  to 
wit,  five  sluices,  being  the  drains  and  sluices 
in  the  said  second  count  of  the  declaration 
mentioned.  That  the  defendant,  whilst 
such  occupier  as  in  this  plea  aforesaid,  and 
all  occupiers  for  the  time  being  of  the  said 
lands,  mill  and  steam-engine  in  this  plea 
aforesaid,  have  and  each  of  them  hath, 
whilst  such  occupier  and  occupiers  as  in 
this  plea  aforesaid,  as  of  right  and  with- 
out interruption  for  and  during  the  full 
period  of  twenty  years  next  before  the 
commencement  of  this  suit,  had  used, 
exercised,  and  actually  enjoyed,  and  have 
and  each  of  them  hath  been  used  and  ac- 
customed whilst  such  occupier  and  occu- 
piers as  in  this  plea  aforesaid,  as  of  right 


and  without  interruption  for  i 
ing  the  full  period  of  twenty  yea 
plea  aforesaid,  to  have,  use,  exe 
actually  enjoy,  and  of  right  oug! 
such  occupier  and  occupiers  as  in 
aforesaid,  for  and  during  the  full 
twenty  years  in  this  plea  afore« 
right  and  without  interruption, 
had,  used,  exercised,  and  actually 
and  the  defendant,  so  being  sud 
as  in  this  plea  aforesaid,  at  the  sa 
times  when,  &c.  in  the  said  secc 
mentioned,  of  right  ought  to  1 
used,  exercised,  and  actually  en 
of  right  and  without  interruption, 
of  right  ought  to  have,  use,  exei 
actually  enjoy,  as  of  right  an^ 
interruption,  for  himself  and  tl 
respectively,  whilst  such  occupier 
piers  of  the  said  lands,  mill,  an 
engines  in  this  plea  in  that  behalf 
the  right,  privilege,  and  easement  c 
from  time  to  time  as  of  right  an< 
interruption  from  and  out  of  th 
in  the  said  second  count  mentioni 
through  and  by  means  of  the  sal 
and  drains  in  the  said  second  co 
tioned,  and  of  using  and  apply: 
right  and  without  interruption, 
to  other  and  different  purposes 
than  the  purposes  and  uses  of 
ing  the  steam  used  for  working 
engine  in  the  said  second  coi 
tioned,  to  wit,  for  and  to  the  pur] 
uses  of  supplying  the  boilers  of 
engine  in  the  said  second  count  i 
with  water,  and  of  generating  i 
working  the  said  last-mentionei 
and  of  heating  the  said  mill  in 
second  count  mentioned,  and  of 
the  said  boilers,  and  of  supplj 
water  a  certain  cistern,  to  wit,  a 
the  roof  of  a  certain  engine-houte  o: 
lands  in  this  plea  aforesaid,  sudi  ( 
of  water  as  were  from  time  to  th 
sary  and  required  by  the  said 
for  the  time  being  of  the  said  la; 
and  steam-engine  in  this  plea  m 
for  the  said  several  purposes  an 
this  plea  in  that  behalf  aforesai 
when  the  said  last-mentioned  i 
were  necessary  and  required  for 
several  last-mentioned  purpose 
the  defendant  ^rther  saith,  tiia 
said  defendant,  at  the  said  aevf 
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when,  &e.  in  tke  said  second  count  men- 
tioned,-being  such  occupier  as  in  this  plea 
aforesaid,  and  so  entided  to  such  right, 
privilege,  and  easement  as  in   this  plea 
aforesaid,  and  having  at  the  said  several 
times  when,  &c.  in  the  said  second  count 
in  that  behalf  mentioned,   occasion   and 
requiring  to  draw  and  use  a  large  quantity 
of  water,  to  wit,  100,000  tons  of  water,  for 
the  purposes  and  uses  for  which  he  was, 
at  the  said  several  times  when,  &c.  in  the 
said  second  count  mentioned,  so  entitled 
to  draw  and  use  the  same,  as  in  this  plea 
aforesaid,  being  other  and  different  pur- 
poses and  uses  £rom  and  than  the  sole 
purpose  of  condensing  the  steam  used  for 
woiking  the  said  engine  in  the  said  second 
count  mentioned,  to  wit,  for  the  purposes 
and  uses  in  this  plea  in  that  behidf  afore- 
said, the   said   last-mentioned   quantities 
being  at  the  said  several  times  when  &c. 
in  the  said  second  count  mentioned,  quan- 
tities necessary  in  that  behalf,  and  required 
by  the  defendant,  so  being  such  occupier 
at  in  this  plea  aforiesaid,  for  the  several  pur- 
potei  in  this  plea  in  that  behalf  aforesaid, 
ttid  being  at  the  said  several  times  when, 
&C.  in  the  second  count  mentioned,  quan- 
^tiei  more  than  sufficient  for  supplying 
^  Mid  engine  in  the  second  count  men- 
***ed  with  water  for  the  sole  purpose  of 
^ofulensmg  the  steam  used  for  working  the 
"^  Isit-mentioned  engine,  drew  from  and 
^  of  the  said  cut  of  the  plaintiffs  in  the 
•■W  leeond  count  mentioned,  to  wit,  by 
^  by  means  of  the  said  sluices  and  drains 
.  this  plea  aforesaid,  the  said  last-men- 
1^^  quantities  of  water,  to  wit,  the  said 
'^»000  tons  of  water,  for  the  said  several 
''^^'Poscs  for  which  the  same  were  then,  to 
^^  at  the  said  several  times  when,  &c.  in 
?•  •aid  second  count  in  that  behalf  men- 
j^«d,  so  necessary  and  required  as  in  this 
^  aforesaid,  and  then,  to  wit,  at  the  said 
^^^lal  times  when,  &c.  in  the  said  second 
^t  in  that  behalf  mentioned,  used  and 
Wied  the  same  for  the  said  several  last- 
^tioned  purposes,  which  are  the  same 
^^^  supposed  grievances   in   the  said 
*Od  count  mentioned.     Verification. 
*be  replication  traversed  the  right  in 
terms  in  which  it  was  alleged  in  the 

Issue  thereon, 
t  tbe  trial,  at  the  Liverpool  Summer 
Mty  1851,  before  Williams,  J.,  it  was 


proved  that  the  premises  of  the  defendant 
consisted  of  the  **  Old  Back  Mill,"  built 
in  1823,  and  the  "  New  Front  Mill,"  built 
in  1829,  which  adjoined,  and  were  occu- 
pied together.  The  lease  under  which  the 
defendant  held  described  the  premises  as 
"  all  those  two  cotton  mills  or  factories 
called  *  the  Old  Back  Mill*  and  *  the  New 
Front  Mill.'  "  Each  of  these  mills  had  a 
separate  steam-engine;  the  old  mill  and 
engine  abutting  eastwardly  on  the  canal, 
and  the  new  mill  abutting  westwardly  on 
Richard  Street,  Rochdale.  Since  the  erec- 
tion of  the  old  mill,  in  1823,  the  defendant 
had  drawn  the  water  from  the  canal  by 
means  of  a  drain  for  twenty  years  succes- 
sively, and  had  used  it  for  the  purposes 
mentioned  in  the  fourth  plea  in  respect 
of  the  old  mill.  In  1829,  when  the  new 
mill  was  erected,  the  drain  was  extended 
so  as  to  supply  the  engine  in  that  mill, 
and  the  water  had  been  used  for  supplying 
that  engine  from  that  time  until  the  present 
action  was  brought,  a  period  of  nineteen 
and  a  half  years. 

It  was  also  proved  that  there  was  no 
cistern  on  the  roof  of  any  engine-house  as 
alleged  in  the  fourth  plea,  but  there  were 
various  cisterns  within  and  about  the  engine- 
house  in  the  old  mill,  and  through  which 
the  water  was  carried  for  the  purpose  of 
condensing  the  steam.  It  was  thereupon 
contended  by  the  plaintiffs,  that  the  fourth 
plea,  which  was  entire,  was  not  proved,  as 
it  appeared  that  the  whole  premises  con- 
stituted only  one  mill,  as  to  part  of  which 
there  had  been  no  user  for  twenty  years ; 
and  also  that  the  portion  of  the  plea  which 
alleged  that  the  water  was  taken  for  the 
purpose  of  supplying  a  cistern  on  the  roof 
of  the  engine-house  was  not  supported,  and 
that  the  prescription  failing  in  part  failed 
altogether.  The  counsel  for  the  defendant 
argued  that  the  two  mills  were  distinct, 
and  that  the  issue  was  distributive,  and 
might  be  applied  only  to  the  old  back 
mill  as  to  which  a  twenty  years'  user  had 
been  proved,  and  that  the  position  of  the 
cistern  beine  laid  under  a  videlicet  was 
immaterial,  and  that  the  allegation  might 
be  supported  by  the  existence  of  the  other 
cisterns  in  the  old  mill,  which  were  supplied 
with  water  from  the  canal. 

The  learned  Judge  left  two  questions  to 
the  jury :  first,  whether  the  premises  oc- 
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cupied  by  the  defendant  constituted  one  or 
two  mills ;  and,  secondly,  whether  there  had 
been  an  enjoyment  of  the  water  by  the 
defendant  as  of  right  for  twenty  years. 
The  jnry  found  that  they  formed  only  one 
mill,  and  that  the  enjoyment  had  been  as 
of  right;  whereupon  the  learned  Judge 
directed  the  verdict  to  be  entered  for  the 
plaintiff  with  nominal  damages,  reserving 
to  the  defendant  leave  to  move  to  enter  a 
verdict  or  a  nonsuit,  if  the  Court  should 
think  that  the  fourth  plea  was  proved. 

KnowleSf  Tomlinson  and  Cowling  shewed 
cause  (2). — It  is  impossible  to  say  that  the 
fourth  plea  was  supported.  It  is  in  the 
nature  of  prescription,  and  must  be  proved 
as  alleged ;  and  if  it  be  alleged  larger  than 
is  proved,  the  plea  fails  altogether.  In 
Peter  v.  Daniel  (3)  Maule,  J.  says,  the 
rule  is,  that  where  a  prescription  is  pleaded, 
although  it  may  be  larger  than  was  neces- 
sary to  justify  the  matter  complained  of, 
the  plaintiff  not  only  may,  but  must  traverse 
the  whole  of  it,  and  upon  that  traverse  the 
defendant  must  prove  every  part  of  it— 
Dretoell  v.  Towler  (4). 

[WiGHTMAN,  J.  —  The  defendant  must 
justify  taking  all  the  water.] 

It  is  clear  that  a  portion  of  the  allegation 
is  not  proved,  even  as  regards  the  old  mill, 
for  there  was  no  cistern  on  the  roof  of  the 
engine-house.  It  is  most  material  that  the 
plea  should  allege,  and  that  the  defendant 
should  prove,  the  purposes  for  which  the 
water  was  used.  It  is  said,  that  this  being 
under  a  videlicet  is  immaterial,  but  being  a 
matter  of  description,  it  was  a  material  and 
necessary  averment,  and  the  fact  of  intro- 
ducing a  videlicet  will  not  render  it  imma- 
terial. But  it  will  be  argued  that  the  issue 
is  divisible.  No  application  to  distribute 
the  issue  was  made  at  the  trial ;  but  inde- 
pendently of  that,  the  plea  alleges  an  entire 
right,  which  must  be  proved  in  toto.  It  is 
not  like  a  case  where  part  of  the  right 
claimed  is  distinct,  as  where  a  way  is  claimed 
for  carts  and  horses,  and  it  may  be  sup- 
ported as  to  either. 


(•2)  April  17,  before  Lord  Campbell,  C.J.,  Wight- 
xnan,  J.  and  Erie,  J.  Crompton,  J.  had  leil  the 
Court,  having  been  counsel  in  the  cause. 

(3)  5  Com.  B.  Rep.  568;  s.  c  17  Law  J.  Rep. 
(N.8.)  C.P.  177. 

(4)  3  B.  &  Ad.  735;  8.c.  1  Law  J.  Rep.  (n.s.) 
K.B.  228. 


[Lord  Campbell,  C.J. — In  Rii 
Salwey  (5)  it  is  said,  that  a  prei 
cannot  be  divided,  but  that  a  da 
right  of  common  may  be.] 

The  defendant  undertakes  by  the 
cover  all  the  alleged  trespasses,  b^ 
co-extensive  with  the  premises ;  an* 
in  respect  of  a  part  only  of  the  ] 
is,  in  truth,  a  different  right  from 
up  by  the  plea — Higham  v.  Ra 
Bower  v.  Hill  {7).  The  plaintifl 
not  properly  new  assign.  They 
liberty  to  rely  on  the  defendant's  : 
to  prove  the  plea  —  Allan  v.  G<n 
Suppose  a  justification  under  a  rigl 
to  a  large  estate  were  pleaded 
right  traversed,  proof  of  a  right  oi 
one  field  only  would  be  a  totally 
right,  and  the  justification  woi 
Rogers  v.  AUan(9i)  is  a  strong  a 
to  shew  that  a  right  such  as  ^at 
here  must  be  proved  as  extensivel} 
laid.  There  is  no  issue  here  aa 
space  occupied,  but  only  as  to  tl 
and  the  new  rule  as  td  divisibil 
applies  to  the  divisibility  of  the 
a  plea  upon  which  issue  is  taken. 

Watson^  Willes  and  Spinks,  contr 
plea  was  proved  in  respect  of  the  a 
of  the  possession  of  the  land,  a  mil 
engine,  and  the  use  of  the  watc 
plea  claims  no  more  than  the  right 
it  had  been  for  twenty  years,  and  : 
be  said  that  the  right  is  affected 
addition  of  a  new  mill. 

[WiGHTMAN,  J. — Your  argumen 
the  plea  would  have  been  just  the 
the  new  mill  had  not  existed.] 

The  defendant  justifies  by  n 
a  right  to  the  supply  of  water 
steam-engine  and  one  mill,  and  i 
years'  user  of  the  water  for  that 
has  been  proved.  The  right  onl 
in  issue,  and  the  defendant  was  onl 
to  prove  a  right  in  respect  of  whi 
properly  be  called  a  mill,  and  that 
proved.  It  was  shewn  that  subs 
a  mill  existed  without  the  more 
additions.      The   sufficiency   of  i 

(5)  2  B.  &  Aid.  360. 

(6)  5  Bing.  N.C.  622. 

(7)  2  Ibid.  339;  s.c.  5  Law  J.  Rep.  (h.i 

(8)  ]lAd.&£.759;  8.  c.  9  Law  J.  I 
aB.  258. 

(9)  1  Campb.  309. 
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muit  be  tested  by  the  form  of  the  declara- 
tion. If  the  dedaration  had  been  in  re- 
spect of  the  nse  of  the  water  for  two  milla 
and  two  engines,  the  mode  of  pleading 
would  have  been  different.  The  finding 
of  the  jury  as  to  the  whole  being  one  mill 
was  not  involved  in  the  issue.  On  this 
point  LtUtrePt  ease  (10)  and  Renshaw  v. 
'fieas(ll)  were  referred  to.  Then,  as  to 
tbe  right  alleged  in  respect  of  the  cistern : 
xio  doubt,  if  Uiat  allegation  be  material,  it 
^^as  not  proved,  but  it  is  not  made  mate- 
>^  by  the  replication.  But  supposing 
tile  defendant  bound  to  prove  the  allega- 
tion,  the  role  as  to  distribution  applies, 
^>id  the  defendant  is  entitled  to  the  verdict 
^^  regizds  the  other  purposes  alleged  and 
proT^.  The  plea  idleges  four  separate 
^Visible  purposes,  and  the  allegation  of 
^e  lig^t  with  reference  to  such  purposes 
is  divisible.  The  very  object  of  the  rule 
waa  to  admit  of  the  divisibility  of  a  plea  of 
*  prescriptive  right— Crife*  v.  Groves  (12). 
If  the  verdict  here  be  not  entered  distri- 
butively,  the  defendant  may  be  deprived 
of  the  right  in  respect  of  the.  old  mill  and 
engme. 

Cur,  adv.  vult. 

The  jndgment  of  the  Court  was  (April 
*0)  delivered  by — 

Lord  Campbell,  C.J. — ^We  are  of  opin- 

^  that  on  the  fourth  plea  to  the  aecond 

^^^^t  the  verdict  ought  to  be  entered  for 

^  defendant,  except  in  as  far  as  the  plea 

•^^ges  that  the  water  taken  from  the  canal 

^thout  the  authority  of  the  act  of  parlia- 

?*^t  was  used  for  the  purpose  of  supply- 

**%  with  water  a  cistern  on  the  roof  of  the 

J^iie-house.     The  jury  have  found  that 

^  Water  as  actually  used  for  twenty  years 

^  Used  as  of  right.     It  was  used  for  all 

^  imrposes  alleged  in  the  plea  except  for 

^  cistern,  and  if  the  use  had  extended  to 

*•»  we  should  have  thought  the  verdict 

the  fourth  plea  ought  to  have  been 
^^ted  generally  for  the  defendant.  Al- 
'^gh  the  defendant  was  in  the  occupa- 

*  of  what  has  been  called  the  New  Mill, 

^li  had  not 'been  erected  twenty  years 

>)  4  ^p.  86. 

l)^«/#,p.  219. 

!)  12  as.  Rep.  721;  luclTLaw  J.  Rep.(N.8.) 


before  the  cause  of  action  accrued,  and  he 
had  used  the  water  in  an  engine  erected 
there  within  twenty  years,  we  think  that 
the  defendant  sufficiently  proves  the  allega- 
tion in  his  plea  of  his  possession  of  a  xnill 
and  a  steam-engine  by  his  possession  of  ^ 
the  old  mill  and  of  the  steam-engine  men-  ' 
tioned  in  the  second  count,  and  that  he 
sufficiently  proves  the  allegation  of  the  use 
of  the  water  for  the  first  four  purposes,  by 
his  having  used  it  for  those  purposes  in 
the  old  mill  for  more  than  twenty  years. 
If  the  plaintiff  meant  to  rely  on  the  unlaw- 
ful use  of  the  water  for  the  engine  erected 
within  twenty  years,  he  ought  to  have  new 
assigned.  On  the  part  of  the  plaintiff,  it  is 
further  contended  that,  as  the  defendant 
failed  to  prove  the  use  of  the  water  for  the 
purpose  of  the  cistern,  the  verdict  ought  to 
be  entered  against  the  defendant  on  the 
whole  plea,  because  it  is  said  that  the  plea 
is  entire ;  but  we  think  that,  according  to 
the  authorities  which  have  been  referred 
to,  the  issue  upon  the  fourth  plea  may  be 
applied  distributively  to  the  alleged  pur- 
poses for  which  the  water  was  used  during 
the  period  of  twenty  years,  and  that  part 
of  the  purposes  being  proved,  pro  tanio  the 
verdict  must  be  entered  for  the  defendant. 
But,  as  he  has  admitted  that  some  of  the 
water  which  the  plaintiff  alleged  and  proved 
he  took  was  taken  by  him  for  another 
purpose  than  those  which  he  has  proved, 
the  verdict  will  stand  for  the  plaintiff  for 
nominal  damages.  This  will  still  leave  the 
question  open  upon  a  motion  for  judgment 
non  obstante  veredicto,  whether  the  plea  be 
good  which  alleges  a  use  of  the  water  be- 
yond the  purposes  mentioned  in  the  act  of 
parliament. 

Rule  absolute  to  enter  the  verdict 
for  the  defendants  accordingly. 

A  rule  nisi  to  enter  judgment  non  06- 
stante  veredicto  on  the  issue  raised  upon  the 
fourth  plea  having  been  then  granted, 

Watson,  Willes,  and  Spinks  shewed  cause 
(May  3). — This  plea  sets  up  a  right  of  taking 
the  water  of  the  canal  by  reason  of  twenty 
years'  enjoyment  as  of  right,  according  to 
the  form  provided  in  the  2  &  3  Will.  4. 
c.  71 ;  and  the  question  is,  whether  there 
is  anything  in  the  Canal  Acts  which 
renders  the   claim  bad.     The  34  Geo.  3. 
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c.  78.  s.  113.  gives  a  statutory  autho- 
rity to  mill-owners  within  twenty  yards, 
of  taking  the  water  for  the  sole  purpose 
of  condensing  steam;  and  no  doubt,  so 
far  as  the  Canal  Acts  are  concerned,  they 
do  not  justify  an  use  of  the  water  for  any 
other  purpose.  But  the  present  claim  is 
not  founded  on  those  statutes,  but  upon 
the  general  principle  that  every  riparian 
proprietor  may,  by  taking  water  uninter- 
ruptedly for  twenty  years,  acquire  a  right 
to  the  use  of  it.  This  was  admitted  by 
Lord  Cranworth,  V.C,  when  he  refused 
the  injunction  in  The  Rochdale  Canal  Com- 
party  v.  King  (13).  There  is  nothing  in 
these  acts  prohibitory  of  such  a  right  being 
acquired  against  the  canal  company. 

[Lord  Campbbll,  C.J. — Might  they  let 
the  water  to  another  company,  and  so  stop 
the  navigation  of  the  canal  ?] 

Possibly  they  might  do  that,  just  as  a 
railway  company  may  grant  a  lease  of 
lands  taken  by  them  for  the  purpose  of 
their  undertaking.  But,  at  all  events, 
they  have  a  right  to  grant  away  surplus 
water  after  retaining  what  is  sufficient  for 
the  navigation. 

[Lord  Campbell,  C.J. — Your  plea  sets 
up  an  unqualified  right.] 

Afler  verdict  it  must  be  construed  so  as 
to  support  it,  and  as  it  would  undoubtedly 
be  a  strong  presumption  against  such  a 
grant  that  the  use  of  the  canal  is  prejudiced 
thereby,  a  qualified  right  only  must  be 
taken  to  be  claimed  and  found. 

[Erle,  J. — Surely  the  more  the  use  of 
the  water  prejudices  the  canal  the  stronger 
would  be  the  user  as  of  right.] 

Wood  V.  Waud  (14)  is  very  different; 
there  it  was  held  that  no  grant  could  be 
presumed  of  the  right  to  the  flow  of  water 
in  an  artificial  watercourse,  where  the  en- 
joyment depends  upon  temporary  circum- 
stances. Bright  v.  Walker  (15)  turned 
upon  the  ground  that  a  bishop  could  not 
make  a  grant  of  a  right  of  way  which 
would  be  good  as  against  himself  or  his 
lessee.  Here  the  plaintiffs  are  the  owners 
of  the  water,  and  might  well  make  such  a 
grant — Grand  Surrey  Canal  Company  v. 

(13)  20  Law  J.  Rep.  rM.8.)  Chanc.  675. 

(14)  3Excli.Rep.748;  8.C.  18Law  J.  Rep.(N.8.) 
Exch.  305. 

(15)  lCr.M.&R.211;  8.c.  3LawJ.Rcp.(N.B.) 
Exch.  250. 


Hall  (16).  This  plea  fulfils  all  tlii 
tions  required  by  section  2.  <rf  2  &  S 
c.  71,  and  if  any  circumstances  ezu 
would  shew  that  the  right  caniK 
against  the  plaintiffs  it  should  be 
If  there  is  any  possible  case  in  whi 
a  right  may  be  acquired  agaiiwt 
ompany,  the  plea  will  be  supportet 

[Lord  Campbell,  C.J.-— >How 
the  plaintiffs  have  replied  ?] 

That  the  use  of  the  water  by  thi 
dant  rendered  the  canal  less  con 
for  the  public.  It  is  quite  possibl 
river  subject  to  private  rights  may 
a  highway  by  statute  or  by  ded 
but  it  cannot  be  said  that  eo  tfui 
those  private  rights  cease  to  exist, 
they  are  specially  abolished  by  statu 
will  only  be  interfered  with  so  hi 
affect  the  right  of  the  public.  He 
is  no  allegation  on  the  record  t 
public  are  affected. 

[Lord  Campbbll,  C.J. — ^The  < 
tion  alleges  a  damage  by  the  sub 
of  the  water,  to  the  plaintiff  who  a 
tees  for  the  public] 

That  is  a  merely  formal  allegati 
could  not  be  traversed;  and  eve 
actual  damage  were  sustained  an 
would  lie — The  Rochdale  Canal  C 
V.  King  (17).  In  that  case  it  is  ej 
stated  by  Coleridge,  J.  that  a  right 
the  water  for  other  purposes  mi 
acquieed  by  an  adverse  user.  Tb 
referred  to  Manning  v.  Wasdal 
Tyson  v.  Smith  ( 19),  Pamaby  v.  ihei 
ier  Canal  Company  (20),  Mayor  v. 
wick  (21),  Co.  Litt.  115,  a. 

Knowles  (with  whom  was  Cowl 
Tomlinson\  in  support  of  the  rule,  i 
to  34  Geo.  3.  c.  78.  s.  104.  and  w 
stopped  by  the  Court. 

Lord  Campbell,  C.J. — There 
be  judgment  entered  for  the  plaintii 

(16)  lMan.&  G.  31)2;  8.c.9LawJ.B 
C  P.  329 

(17)  18  Law  J.  Rep.  (n.s.)  aB.  293. 

(18)  5  Ad.  &  E.  758;  s.c.  6  Law  J.  R 
K.B.  59. 

(19)  6  Ibid.  745  ;  8.  c  6  LawT  Rep.(]i 
189. 

(20)  11  Ibid.  223;  s.c.  7  Law  J.  Ri 
aB.  258. 

(21)  11  Ibid  571 ;  8.  c  9  Law  J.  Rep.  (s 
159. 
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withstandiiig  the  verdict  on  the  fourth  plea. 

Ix>okiiig  to  the  statute,  it  appears  that 

tlie  company  is  established  for  the  purpose 

of  making  a  canal  for  the  public  benefit, 

'With  powers    for    obtaining    water    and 

doing  other  things  necessary  for  making 

And  maintaining  the  canal.      When   the 

canal  was  made,  all  the  subjects  of  the 

i^aln  hsd  a  right  to  use  it,  paying  tolls, 

^nd  it  became  in  effect  a  turnpike  road, 

"widch  could  only  be  kept  in  proper  repair 

^y  a  sufficient  quantity  of  water.     It  also 

appeals  that  any  surplus  water  was  given 

^y  the  act  to  the  Duke  of  Bridgewater. 

^y  section  11 8.- there  is  a  special  privilege 

S^vcn  to  particular  persons  of  drawing  off 

*  oertiin  quantity  of  water  for  particular 

piirposes.     The  special  power  is,  however, 

qualified  by  the  condition  that  no   ob- 

*<s^ietion  shall  be  thereby  raised  to  the 

^^^vigstion.     Subject  to  that  condition  all 

Pex^ons  within   ihe    distance,  of  twenty 

T^r^  of  the  canal  have  a  right  of  taking 

^tie  vater  in  a  certain  manner.     Now,  this 

>•  an  action  brought  by  die  company  ex* 

pvessiy  on  the  ground  that  the  statute  has 

^^^m  Tiohited.     It  recites  the  statute,  and 

^tteges  a  right  in  the  defendant  to  take 

^i^ter  for  the  purpose  of  condensing  steam 

^or  Ik  engine,  but  complains  that  he  has 

^^ea  it   for    other    purposes,   and  that 

^■BMge  has  been  thereby  caused  to  the 

pl^tiffs.     That  being  so,  there  is  a  justi- 

^[Cation  pleaded  in  respect  of  the  prescrip- 

^*^  set  out  in  the  fourth  plea,  which  claims 

^  light  of  taking  for  purposes  other,  and 

^^ftrent,  than  £at  of  condensing  steam, 

*^  quantities  of  water  as  are  necessary 

^  those  purposes  from  time  to  time,  and 

^^  such  quantities  are  necessary  and 

'^'uied  for   such  purposes.      The  pur- 

^^^  there  mentioned  must  afford  a  justi- 

^'^^tkm  for  violatmg  the  statute.      The 

^^^  is  upon  a  supposed  grant  to  take  as 

rj^^  water  as  is  necessary  for  those  pur- 

^^'•^  whatever  may  be  the  effect  produced 

;«*^  ^hie  navigation  of  the  canal.     Even  if 

1^  ^«t«  confined  merely  to  surplus  water, 

^^^  ^^*^nld  not  be  a  valid  grant,  but  it  is  not 

e^^^nfined.     It  has  been  argued  that  the 

|I^?^Pany  may  stop   the  navigation  alto- 

1^^^^  or,  at  all  events,  may  grant  away 

li|^  ^nch  of  the  water  as  would  prevent 

^^  t^ae  of  the  canal.     But  no  such  power 


can  exist*  The  company  have  no  pro- 
perty in  the  water,  the  use  of  which  is 
appropriated  to  particular  specified  pur- 
poses. If  the  company  had  made  under 
their  common  seal  such  a  grant  as  is  here 
stated,  it  would  have  been  ultra  vires  and 
void,  and  not  binding  on  their  successors. 
Such  a  grant  could  not  have  been  pleaded 
in  bar  of  an  action,  and  the  supposed 
right  of  easement  can  be  as  little  pleaded. 
For  these  reasons,  I  think  the  plea  is  no 
answer  to  the  action,  and  that  the  plaintiffs 
ought  to  recover. 

Coleridge,  J. — My  Lord  has  stated  the 
pleadings  so  fully  that  it  is  unnecessary 
for  me  to  go  into  them  again.  The  plea 
supposes  a  grant  by  the  company  to  be 
inferred  from  twenty  years  user.  But  if 
there  never  could  legally  have  been  such 
a  grant  made,  it  cannot  be  inferred.  Now, 
in  tliis  case  this  is  so,  because  the  corpora- 
tion whom  the  plaintiffs  represent  are  not 
owners  of  the  water,  but  are  trustees  of  it 
with  limited  powers.  They  are  bound  to 
preserve  the  water  for  the  use  of  the  navi- 
gation and  for  the  use  of  the  particular 
mill-owners  mentioned  in  the  act.  If  the 
statute  had  stopped  there,  an  ailment 
might  have  been  raised  as  to  the  surplus 
water.  But  an  express  provision  is  made 
for  the  disposal  of  that.  The  water  taken 
is  either  within  the  specified  uses  or  it  is 
surplus  water ;  in  the  latter  case  it  is  the 
property  of  the  Duke  of  Bridgewater.  The 
trustees  are  bound  to  convey  it  to  his 
lock.  As  to  the  expressions  said  to  have 
been  used  by  me  in  The  Rochdale  Canal 
Company  v.  King,  they  must  be  taken  in 
reference  to  the  facts  then  before  the  Court. 

Erle,  J. — ^This  is  a  claim  by  the  defen- 
dant to  impose  a  servitude  on  the  canal,  by 
the  effect  of  twenty  years'  adverse  user.  It 
is  clear  that  twenty  years*  user  will  not  esta- 
blish such  a  right,  unless  the  owner  of  the 
servient  tenement  is  capable  of  giving  such 
a  right  by  express  grant.  Now,  if  there 
had  been  such  a  grant  here,  it  would  be 
plain  that  the  plaintifis,  who  are  trustees 
for  public  purposes,  would  nevertheless 
have  a  right  to  the  flow  of  the  water.  If 
they  had  purported  to  grant  away  the 
water,  setting  out  their  title  in  the  grant, 
it  would  be  clear  on  the  face  of  the  deed 
that  they  were  acting  contrary  to  their 
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duty.  For  these  reasons  twenty  years* 
user  cannot  establish  any  right  against 
persons  standing  in  the  position  of  the 
plaintiffs. 

Rule  absolute  for  judgment 
non  obstante  veredicto. 


1852. 
May  8. 


THE  QUEEN  V,  FRANCIS. 


Municipal  Corporation — 5  ^  6  Will,  4. 
c.  76.  s.  28. — Disqualification  of  Councillor 
—  Contract  not  under  Seal — 7  Will,  4. 
^  1  Fict,  c,  78.  s.  23. — Time  of  applying 
for  Quo  Warranto — Continuing  Contract. 

By  section  28.  of  the  Municipal  Corpora- 
tions Act  (5^6  Will.  4.  c.  76  J 9  no  person 
is  qualified  to  be  elected  a  councillor  during 
such  time  as  he  has  any  share  or  interest  in 
any  contract  or  employment  with,  by,  or  on 
behalf  of  the  council : — Held,  that  a  party 
who  had  entered  into  an  existing  contract  for 
profit  with  the  council  was  disqualified,  al- 
though by  reason  of  its  not  b^ing  under  seal 
he  could  not  have  sued  the  corporation  upon 
the  contract. 

By  7  Will.  4.  4-  1  Vict.  c.  78.  s.  28. 
all  applications  for  a  quo  warranto  to  ques- 
tion  the  elections  of  corporate  officers  are  to 
be  made  before  the  end  of  twelve  calendar 
months  '*  after  the  election,  or  the  time  when 
the  person  against  whom  application  is  made 
shall  have  become  disqualified**: — Held, 
that  where  a  party  had  entered  into  a 
continuing  contract  with  the  council,  the  dis- 
qualification continued  during  the  existence 
of  the  contract,  and  that  a  quo  warranto 
might  be  applied  for,  notwithstanding  more 
than  twelve  months  had  elapsed  from  the  time 
of  the  election,  or  from  the  time  when  the 
disqualification  first  attached. 

A  rule  had  been  obtained  in  Hilary  term 
last,  calling  upon  George  Grant  Francis  to 
shew  cause  why  an  information  in  the 
nature  of  a  quo  warranto  should  not  be 
exhibited  against  him,  to  shew  ^y  what 
authority  he  claimed  to  hold  the  office  of 
councillor  of  the  borough  of  Swansea,  in  the 
county  of  Glamorgan. 

The  affidavits  upon  which  the  rule  was 
obtained,  stated  that  Mr.  Francis  was  first 


elected  a  councillor  of  the  ban 
Swansea  on  the  1st  of  Novembe 
and  that  he  was  re-elected  on  th 
November  1849,  and  had  since  Ui 
continually  acted  as  a  councillor,  i 
while  he  was  such  councillor  he 
into  a  contract  with  the  council  of 
borough,  and  had  been  employed  b 
for  the  completion  of  the  sorting  ax 
ing  of  certain  documents,  and  ol 
additional  papers  belonging  to  the  < 
tion.  That  in  the  minutes  of  the  ] 
ings  of  the  council  there  was  a  res 
dated  the  9th  of  February  1849,  1 
offer  of  Mr.  Francis  to  the  abov 
should  be  accepted  at  a  sum  not  ei 
150/.,  the  work  to  be  done  under  th 
intendence  of  the  mayor  and  towi 
that  while  Mr.  Francis  was  a  me 
the  council  he  received  under  a 
tion,  dated  the  13th  of  July  1849,  i 
treasurer  of  the  borough  fund  5^ 
count  of  such  employment  and 
rendered  by  him  in  respect  of  the 
of  the  borough ;  and  that  he  entei 
the  above  contract  with  the  cound 
own  account  and  interest,  and  tha 
only  in  part  performed,  and  sti 
sisting  at  the  time  when  this  rule 
tained.  The  application  was  made 
H.  Smith,  a  member  of  the  town  i 
who  was  elected  in  November  18 
was  not  a  member  previously; 

Phipson  now  shewed  cause  agai 
rule. — First,  this  not  being  acontnu 
the  common  seal  is  not  binding  u 
town  council,  and  does  not,  therefc 
qualify  the  defendant  under  5  &  6 
c.  76.  s.  28.— The  Queen  v.  York{ 

[Lord  Campbell,  C.J. — ^Is  not 
employment  in  fact  ?] 

It  is  not  an  employment  in  re 
which  Francis  could  sue  the  corpoi 
Arnold  v.  the  Mayor,  S^c.  of  Poole 

[Lord  Campbell,  C.J. — There 
held  that  money  appropriated  to  i 
charge  of  bills  for  which  no  actio 
be  maintained  could  not  be  questio 
here,  part  having  been  paid  could 
recovered  back.] 

(1)  2aB.Rep.847;  8.c.llLawJ.B 
Q.B.  127. 

(2)  4  Man.  &  O.  860;  s.  c  12  La« 
(N.a.)  C.P.  97. 
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r  ir.  ike  London  andBlackwallRaiU 
ftmjf  (d)  shews  how  far  the  neces* 
leh  contracts  being  under  seal  has 
ried. 

»  Campbell,  C.  J.  —  Really  this 
ss  not  seem  to  be  arguable.] 
aeeondly,  this  application  is  too 
ir  the  7  WiU.  4.  &  1  Vict.  c.  78. 
I  applications  for  a  quo  warranto 
ion  the  election  of  a  corporate 
QSt  be  *'  made  before  the  end  of 
dendar  months  after  the  election, 
Qe  when  the  person  against  whom 
lieation  shall  be  directed  shall  have 
litqoalified,  and  not  at  any  sub- 
dme."  Here,  the  disqualification 
the  moment  of  his  election  on  the 
iTember  1849. 

I  Campbell,  C.J. — ^This  is  a  con- 
ontraet,  and  there  is  a  disqualifi- 
ising  irmn  it  de  die  in  diem.^ 
AQie  must  be  read  as  pointing  to 
I  when  the  person  first  becomes 
led;  otherwise,  it  will  be  rendered 
T  nugatory. 

tPTON,  J. — The  disqualification  is 
6  Will.  4.  e.  76.  s.  28.  to  exist 
ich  time  as  he  has  any  interest  in 
net.] 

f  ,  die  Court  will  not  in  its  discre- 
:e  this  rule  absolute.  The  relator 
h  has  been  a  member  of  the  town 
or  the  last  two  years,  and  must 
>wn  of  this  disqualification  long 
mdes,  Mr.  Francis  must  necessa- 
it  of  office  before  the  point  can  be 
ipon  a  return  to  the  quo  warranto. 
Km  was  adopted  in  The  Queen  v. 

*). 

que  Smith  was  not  called  upon  to 
he  rule. 

Campbell,  C.J. — This  rule  must 
absolute.  I  am  quite  clear  that 
"  contract  or  employment"  within 
B.  of  the  5  &  6  Will.  4.  c.  76.  It 
ng  with  the  council  for  profit,  and 
t  look  to  see  whether  the  contract 
{■0  as  to  support  an  action  at 
oat  the  council.  It  would  be 
ts  to  hold  that  the   dbqualifica- 

BdbuSflp.442i  S.C  19  Law  J.  Rep.  (n.8.) 

b&  Bin.  648,  a. ;  i.  c.  11  Law  J.  Rep. 


tion  does  not  attach,  because  the  cor- 
poration cannot  be  compelled  to  per- 
form the  contract.  With  regard  to  the 
lateness  of  the  application,  if  Mr.  Smith 
had  been  a  member  of  the  council  when 
Francis  was  employed  that  might  have  been 
a  ground  for  refusing  the  quo  warranto,  but 
he  was  not  so,  and  the  mere  fact  of  his 
knowing  of  the  existence  of  the  contract  is 
not,  I  think,  sufficient  ground  for  prevent- 
ing him  from  being  a  relator.  As  regards 
the  limitation  in  the  7  Will.  4..&  1  Vict, 
c.  78,  this  is  a  continuing  contract  and  a 
continuing  disqualification  arising  from 
it  de  die  in  diem.  The  application  could 
not  be  made  after  the  lapse  of  a  year  firom 
the  time  when  the  employment  ceased; 
but  as  it  still  continues,  the  applicant  is 
clearly  in  time. 

Eble,  J.  and  Ceompton,  J.  concurred. 


Rule  absolute. 


} 


HESELTINE  0.  SIELY. 


1852. 

April  30, 

Pleading-^'Action  on  Promissory  Note — 
Security  for  Debt  of  Insolvent  —  Double 
Plea. 

Declaration  on  a  promissory  note  made 
by  the  defendant.  Plea,  that  the  defendant 
being  indebted  to  the  plaintiff,  and  a  prisoner 
for  debt,  duly,  and  according  to  the  provisions 
of  the  statute  in  that  behalf,  petitioned  the 
Court  for  the  Relief  of  Insolvent  Debtors  for 
his  discharge  from  custody,  which  petition  was 
duly  fUed  in  the  said  court,  and  all  the  estate 
of  the  defendant  afterwards  duly  vested  in 
the  provisional  assignee,  and  a  schedule  of 
his  debts  and  effects  was  delivered  and  filed 
in  the  said  court,  containing  a  description  of 
the  debt  to  the  plaintiff.  That  the  said 
Court  did  thereupon  appoint  a  day  for  the 
defendants  being  brought  up  to  be  dealt  with 
according  to  the  said  act.  That  the  plaintiff 
threatened  to  oppose  the  defendant's  dis- 
charge, unless  the  defendant  would  deliver 
to  the  plaintiff  promissory  notes  for  the 
amount  of  the  debt  due  to  the  plaintiff,  and 
thereupon,  in  order  to  induce  the  plaintiff  to 
abandon  his  threat  and  not  to  oppose  the 
defendant's  discharge,  the  promissory  note 
in  the  declaration  mentioned  was  given. 
That  the  defendant  was  afterwards  by  an 
2B 
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order  of  the  said  Court  duiy  discharged  of 
and  from  the  said  debt  so  due  to  the  plaifUifff 
and  in  respect  whereof  he  had  made  and 
delivered  the  said  note,  which  discharge  still 
remained  in  full  force. 

Upon  demurrer,  the  Court  was  of  opinion 
that  the  plea  was  open  to  the  objection  of 
duplicity,  and  the  defendant  had  leave  to 
amend. 

This  was  an  action  against  the  defendant 
as  the  maker  of  a  promissory  note  for  22Z., 
payahle  to  the  plaintiff  twelve  months 
after  date. 

Plea — That  before  the  making  of  the 
said  promissory  note,  the  defendant  was 
indebted  to  one  Richard  Clark  in  a  large 
sura  of  money,  to  wit,  &c.,  and  to  the 
plaintiff  in  a  certain  other  large  suin  of 
money,  to  wit,  &c.,  and  to  divers  other 
persons  in  divers  other  sums  of  money, 
and  being  a  prisoner  in  actual  custody 
within  the  Queen's  Prison,  upon  process  at 
the  suit  of  the  said  R.  Clark,  for  the  re- 
covery of  the  said  debt  then  due  from  the 
defendant  to  the  said  R.  Clark,  did  within 
fourteen  days  next  after  the  commencement 
of  the  said  actual  custody  of  the  defendant, 
to  wit,  on  the  15th  of  November  1850, 
duly  and  according  to  the  directions  and 
provisions  of  the  statute  made  and  passed 
in  the  2nd  year  of  the  reign  of  her  present 
Majesty,  apply  by  petition  in  a  summary 
way  to  the  Court  for  the  Relief  of  Insol- 
vent Debtors  in  the  said  act  mentioned  for 
his  discharge  from  custody  as  aforesaid, 
according  to  the  provisions  of  the  said  act, 
which  petition  was  subscribed  by  the  de- 
fendant, and  forthwith  filed  in  the  said 
court,  and  the  estate  of  the  defendant  was 
afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  by  an  order  made  under 
the  said  act,  vested  in  the  provisional  as- 
signee of  the  said  Court  for  the  Relief  of 
Insolvent  Debtors,  and  the  defendant  did 
afterwards  and  within  fourteen  days  next 
after  such  last-mentioned  order  was  made, 
to  wit,  on  the  same  day  and  year  aforesaid, 
deliver  into  the  said  court  a  schedule  of 
his  debts  and  property,  effects,  and  other 
matters,  in  pursuance  of  and  in  all  respects 
according  to  the  said  statute,  and  in  which 
schedule  there  was  a  full  and  true  descrip- 
tion of  the  said  debt  due  nnd  owing  from 
him  to  the  plaintiff,  and  the  defendant  then 


subscribed  the  said  schedule,  and  fort 
filed  the  same  in  the  said  court,  and  i 
upon  the  said  Court  did  then    aji 
a  certain  day,  to  wit,  the  4th  of  Deo 
in  the  year  aforesaid,  at  the  said  cov 
be  held  at  a  certain  place,  to  wit,  ft< 
the  defendant  to  be  brought  up  befon 
Court  to  be  dealt  with  according  t 
provisions  of  the  said  act,  of  all  wbicl 
several  premises  in  this  plea  aforesai 
plaintiff  had  notice,  and  then  proi 
and  declared  and  threatened  the  defe 
that  he,  the  plaintiff,  would  oppoi 
discharge,  unless  he,  the  defendant,  i 
make  and  deliver  to  him,  the  plaintil 
tain  promissory  notes  for  divers  aui 
money  exceeding  the  amount  of  the 
debt  so  due  from  the  defendant  to  the  pi 
as  aforesaid ;  and  thereupon,  to  wit,  c 
same  day  and  year  aforesaid,  in  or^ 
induce  the  plaintiff  to  abandon  hii 
threat,  and  not  to  oppose  the  diacba 
him  the  defendant,  he,  the  defendaa 
then  make  and  deliver  to  the  plaint! 
said  promissory  notes,  one  whereof  1 
said  promissory  note  in  the  said  fint 
mentioned;  and  that  then  the  dele 
afterwards,  and  after  the  making  an 
livery  of  the  said  promissory  notes  as 
said,  to  wit,  on  the  same  day  ani 
aforesaid,  by  a  certain  order  made 
said   Court  for  the   Relief  of  In 
Debtors  in  England,  held  at,  &c., 
defendant,  then  being  a  prisoner  in 
as  aforesaid,  was  duly  discharged  a 
to  the  said  statute  of  and  from 
debt  so  due  to  the  plaintiff  as  t 
and  in  respect  whereof  he,  the  c 
had  made  and  delivered  the  sai 
sory  notes.     And  the  defendant 
the  said  discharge  still  remains  i 
and  effect.     Verification. 

Demurrer,  on  the  ground,  amc 
that  the  plea  was  double  and  r 
and  set  up  two  distinct  answer 
of  defence,  either  of  which  v 
same  were   true,  constitute 
said  action,  by  averring  that 
missory  note  in  the  said  firr 
tioned  was  given  to  the  pla 
to  induce  the  plaintiff  to  abf 
threat,  and  not  to  oppose  t' 
him,  the  defendant ;  and 
given  for  and  on  account  f 
due  to   the  plaintiff,  and 
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the  defendant,  was  after  the  making  of  the 
aaid   promissory  note  duly  dischai^ed  ac« 
eording   to   the    provisions   of  a  certain 
•taitute  in  that  behalf. 
Joinder  in  demnirer. 
H.  James,  for  the  plaintiff. — The  plea  is 
bad  for  duplicity.     It  sets  up  two  distinct 
defences.     The  ayerment  that  the  promise 
to  pay  was  in  consideration  of  the  plain- 
tiff's  withdrawing  his   opposition  to  the 
defendant's  discharge  was  of  itself  a  good 
plea   to  the  action — Hall  v.  Dyson  (1). 
Then,  the  subsequent  discharge  from  the 
debt  is  in  the  nature  of  a  second  plea. 
The  plea  alleges,  in  effect,  that  the  note 
was  made  and  delivered  in  consideration 
of  the  debt  from  which  the  defendant  was 
afterwards  duly  discharged.     It  did  not 
exist  when  the  defendant's  schedule  was 
niade  out.    The  defendant,  therefore,  being 
discharged  from   the  debt,  must  also  be 
discharged  from  the  security  for  which  it  is 
^  consideration*— i?etf9e«  v.  Lambert  (2). 
"^  discharge  was  something  in  the  nature 
of  a  release,  and  after  release  of  the  ori- 
Suial  debt,  in  satis&ction  of  which  a  bill 
^  note  is  given,  an  action  could  not  be 
^'^^intained  on  such  bill  or  note.     If  the 
plea  had  been  properly  pleaded,  de  injurid 
'^ht  have  been  replied,  so  as  to  put  the 
^aolc  in  issue. 

.  ^aUj  for  the  defendant. — This  plea  is 
^  accordance  with  all  the  precedents  since 
j^  J^ew  Rules,  and  there  would  have 
7*eii  no  difficulty  in  replying.  De  in- 
•^■■^  would  put  Uie  whole  of  3ie  plea  in 

[Lord  Campbell,  C.J. — How  much, 
5^|^>^»  of  the  plea  would  the  defendant  be 
■^Ond  to  prove  ?] 

fte  woi)ld  be  bound  to  prove  his  dis- 

^^*tlge  as  alleged;  only  so  much  of  the 

^^«  as  is  material  would  be  put  in  issue. 

r^ere  the  material  aiid  substantial  defence 

^  fte  illegality  of  the  consideration  for  the 

^•king  of  the  note,  and  the  subsequent 

^^^^tions  are  mere  surplusage. 

^j^  CCoLKRiDOE,  J. — ^A  plea  may  be  double, 

^^Ugh  one  of  the  matters  be  not  material. 

•H^  cannot  safely  rely  on  this  plea.] 

CXjOrd  Campbell,  C.J. — Notwithstand- 


(1)  JmU,^2t4. 

(2)  4  B.  &  C.  214. 


ing  this  plea  is  in  accordance  with  the 
precedents  in  the  books,  we  think  it  would 
be  advisable  for  you  to  amend.] 

He  referred  to  Reffil  v.  Green  (8)  and 
Harrison  v.  Cotgreave  (4). 

Leave  to  amend. 


THE    QUEEN    V,    THE    JUSTICES 
OF  LANCASHIRE. 


1852. 

April  22, 

Lunatic  Pauper — Order  of  Maintenance 
— Appeal — Jurisdiction  of  Borough  Sessions 
—8^9  Vict.  c.  126. s,  62. 

An  appeal  against  an  order  for  the  main^ 
ienance  of  a  lunatic  pauper,  must  be  to  the 
Quarter  Sessions  having  jurisdiction  in  the 
place  from  which  the  lunatic  was  removed  to 
an  asylum. 

Where,  therefore,  a  lunatic  pauper  was 
removed  to  an  asylum  from  a  parish  whoUy 
within  the  borough  of  Liverpool,  and  after" 
wards  an  order  was  made  in  the  borough  by 
two  Justices  of  the  county  adjudicating  the 
pauperis  settlement,  and  for  his  maintenance : 
— jfleld,  that  the  appeal  against  the  latter 
order  under  the  S  ^  9  Vict.  c.  126.  s.  62. 
was  exclusively  to  the  Quarter  Sessions  of 
the  borough, 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  164.] 


u 


LLOYD  V,  HENRY  OLIVER. 


1852 
May 

Bill  of  Exchange — Promissory  Note; 
Form  of — Pleading. 

An  instrument  was  drawn  in  the  following 
form,  **  Two  months  after  date  I  promise  to 
pay  toA.B.  or  order  99/.  15*.  H.  Oliver." 
At  the  foot  it  was  addressed  to  "  /.  E, 
Oliver"  and  across  it  was  written,  "  Accepted 
payable  S.  S^  A.  Bankers,  London.  E. 
Oliver :" — Held,  that  in  an  action  by  the 
payee  against  the  drawer  it  might  be  treated 
and  declared  upon  as  a  bill  of  exchange. 

(3)  1  Mee.  &  W.  328  ;  s.  c.  6  Law  J.  Rep.  (n.8.) 
Exch.  177. 

(4)  4Com.*B.  Rep.  562;  8.  c.  16  Law  J.  Rep. 
(N.8.)  C.P.  198. 
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This  was  an  action  by  the  payee  against 
the  drawer  of  a  bill  of  exchange. 

Plea — Non  fecit. 

At  the  trial,  before  Erie,  J.,  at  the  Sittings 
in  London  during  the  present  term,  the 
plaintiff  put  in  evidence  the  following 
document  :— 

"Londoo.July  17, 1851. 

"  £99  15*. 

"  Two  months  after  date,  I  promise  to 
pay  to  Mr.  T.  R.  Lloyd,  or  order,  the  sum 
of  ninety-nine  pounds  fifteen  shillings  for 
value  received.  Henry  Oliver." 

"  John  Edward  Oliver, 
Birmingham." 
Across  the  bill  was  written  "  Accepted,  pay- 
able Spooner,  Attwood  &  Co.,  Bankers, 
London.     Edward  Oliver." 

For  the  plaintiff,  it  was  objected  that  this 
was  not  a  bill  of  exchange.  The  learned 
Judge  was  of  opinion  that  it  might  be  so 
declared  upon,  and  the  plaintiff  had  a 
verdict. 

Gray  now  moved  for  a  new  trial,  on 
the  ground  of  misdirection.  —  According 
to  Edia  v.  Bury  (1)  this  is  a  promissory 
note. 

[Lord  Campbell,  C.J. — That  ease  only 
decides  that  it  may  be  treated  as  a  promis- 
sory note.] 

The  judgment  of  Littledale,  J.  there  is 
very  strong.  He  says,  the  words  "  I  pro- 
mise" cannot  be  rejected,  and  that,  as  it  was 
in  contemplation  of  law  a  promissory  note 
when  it  was  first  issued,  the  fact  of  the  de- 
fendant afterwards  writing  his  name  across 
it  cannot  make  it  a  bill  of  exchange. 

[Lord  Campbell,  C.J. — The  words  **  I 
promise"  only  express  what  is  implied,  that 
the  drawer  ynil  pay  if  the  drawee  does  not. 
What  is  the  meaning  of  the  words  "  John 
Edward  Oliver,  Birmingham,"  unless  there 
is  a  direction  to  him  to  pay  ?] 

The  instrument  was  in  the  same  form  in 
that  respect  in  EdU  v.  Bury. 

Lord  Campbell,  C.J. — I  am  clearly  of 
opinion  that,  as  against  Henry  Oliver/ this 
may  be  treated  as  a  bill  of  exchange,  even 
before  it  was  accepted,  because  it  is  directed 
to  John  Edward  Oliver,  and  that  must  mean 
that  he  is  requested   to  pay  the  money 

(1)  6  B.  &  C.  433;  s.  c.  5  Law  J.  Rep.  K.B.  179. 


therein  mentioned  at  two  mcmtlis  a£ 
date;  this,  though  not  expressed  in  wo^ 
must  clearly  be  the  meaning  as  against 
present  defendant.  I  do  not  reject  the  w^ 
**  I  promise  to  pay"  as  against  him.   1> 
may  be  construed  as  expressing,  what  W(o 
be  implied,  that  the  drawer  w&  pay  if 
acceptor  does  not.     If  there  is  sncli 
equivocal  instrument,  it  may  no  doute 
treated  as  a  promissory  note,  and  the  nuM 
is  not  entitled  to  notice  of  dishonoor,  wic^ 
is  all  that  is  decided  by  Eii9  ▼•  Bwry, 

Erls,  J.-— I  am  p^ectly  dear  ^ 
against  the  drawer  this  may  be  treated 
a  bill  of  exchange.     There  is  the  nsms 
a  drawee  placed  at  the  bottom  and  ^ 
acceptance  signed  by  him  written  aaC 
the  bill.      This,  in  mercantfle  langnag 
constitutes  a  bill  of  exchange,  and  invobp 
a  promise  by  the  drawer  to  pay  if  t= 
acceptor  does  not.     It  was  proved  at  C 
trial  that  this  instrument  never  was  ont 
the  hands  of  the  parties  by  whom  it  n 
concocted  until  it  was  in  its  present  stL 
It,  therefore,  never  had  any  existenee  a. 
promissory  note.     The  words  *'  I  prona 
to"  were  interlined,  and,  fixnn  what  has  - 
curred,  there  is  no  injustice  in  sa3^g  ti 
this  was  done  for  the  purpose  of  taking 
very  course  which  has  now  been  adopts 

Crompton,  J. — This  instrument  oontsi 
a  direction  and  a  request  to  pay  mosr 
and  is,  therefore,  a  bill  of  exchiuage.  TS] 
decisions  should  not  be  impeached  iwT 
say  that  a  party  may  treat  such  an  eq 
vocal  instrument  either  as  a  bill  of  4 
change  or  a  promissory  note.  But,  in  j 
opinion,  this  is  most  like  a  bill  of  c 
change. 


} 


castelu  «•  oroomb. 


1852. 
May  5. 

WHnesS'^Coimmhsum  to  examine-^Pmi^ 
to  the  A cHotir^ Absence  Abroad^^l  W&L 
c.  22.  8.  4. — Sufficiency  of  AffidmUt, 

It  is  discretionary  wUh  the  Cami  H  fn0 
a  commission  to  examine  parties  to  en  e=i 
Hon  resident  abroad,  under  the  1  WHL  * 
c,  22.  s.  4,  and  the  Court  wiU  do  so  only  whe$ 
U  appears  from  the  affidaviis  in  si^pport  « 
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wpfttegUon  to  be  conducive  to  the  due 
mktnUiafu  of  justice, 

m  WM  ft  rale  calling  upon  the  defen« 

to  shew  cause  why  a  commission 
Id  not  issue,  to  examine  upon  interro- 
Ms  two  persons  who  resided  abroad, 
who  with  two  others  were  plaintiffs 
9  action. 

appeared  from  the  affidavits  that  four 
ns  of  the  names  of  Frank  Castelli, 
uini  Baptista  Giustiniani,  Severio 
dli,  and  Francisco  Franciscovitch 
^otti,  carried  on  business  in  partner- 
in  Ixmdon,  and  were  on  the  8th  of 
imber  1851    adjudicated  bankrupts, 

decision  of  Mr.  Commissioner  Hoi- 
,  An  application  by  way  of  appeal 
nade  to  the  Court  of  the  Lords  Jus- 

and  that  Court  directed  that  an 
s  should  be  brought  to  try  the  validity 
e  bankruptcy.  Two  of  the  plaintiffs, 
rio  Castelli  and  Giustiniani  resided 
id,  at  Leghorn,  and  the  business  was 
id  on  by  the  other  two  in  London. 
'mmeU  and  Karslake  shewed  cause.-— 
e  is  nothing  in  the  circumstances  of 
eue,  at  disclosed  by  the  affidavits, 
bi  will  induce  the  Court  to  depart  from 
rdinary  practice,  which  it  will  be  re- 
nt to  do,  unless  it  appear  necessary. 
lOED  Campbell,  C.J. — I  should  be 
'  to  lay  down  a  rule,  that  in  all  cases 
mmission  might  issue,  for  that  might 
to  the  practice  of  parties  going  abroad 
roid  the  risk  of  cross-examination.] 
lat  is  precisely  the  case  here:  these 
itifb  have  left  for  that  purpose.  The 
controversy  before  the  Commissioner 
as  to  the  sufficiency  of  the  petitioning 
iUnr's  debt,  to  ascertain  which  the 
e&oe  of  these  two  plaintiffs  is  neces- 
•  They  have  disqualified  themselves, 
•bseon^g  firom  Uieir  creditors,  from 
ing  this  application.  The  question  is, 
bar  such  facts  are  shewn  as  to  induce 
^ourt  to  interfere.  There  is  nothing 
SEW  that  they  are  unable  to  come  over 
Ugland  to  be  examined  in  person. 

nhned  to  Camtthere  v.  Graham  (1). 
iBss,  in  support  of  the  rule. — These 
tifi  are  applying  for  what  is  the 
lOK  light  oi  persons  applying  imder 

pP.C.M7i  B.e.  10  Law  J.  Rep.  (11.8.) 


ordinary  circumstances.  Here  the  parties 
are  residing  abroad,  and  it  will  be  a  great 
hardship  if  they  are  compelled  to  come 
over  here  and  place  themselves  at  the 
mercy  of  the  assignees.  The  proceedings 
under  the  bankruptcy  are  against  Frank 
Castelli  alone. 

[Lord  Campbell,  C.J. — The  onus  lies 
upon  you  to  shew  that  it  is  necessary  for 
the  due  administration  of  justice.] 

Unless  the  plaintiffs  have  by  their  own 
conduct,  disentitled  themselves  from  hav- 
ing the  advantage  of  that  which  it  is  the 
oidinary  practice  of  the  Court  to  allow, 
they  ought  to  have  it. 

[Lord  Campbell,  C.J.— There  is  no- 
thing here  to  shew  that  S.  Castelli  may 
not  be  at  Boulogne.  It  is  in  the  discretion 
of  the  Court  to  grant  the  rule  or  not;  we 
must  consider  upon  whom  the  onus  lies.] 

If  he  is  resident,  and  carries  on  business 
there,  justice  requires,  and  the  statute 
directs,  that  the  commission  should  issue* 
The  statute  1  Will.  4.  c.  22.  s.  4.  enacts 
that  it  shall  be  lawful  to  and  for  each  of 
the  said  Courts,  and  the  several  Judges 
thereof,  in  every  action  depending  in  such 
court,  upon  the  application  of  any  of  the 
parties  to  such  suit,  to  order  a  commission 
to  issue  for  the  examination  of  witnesses 
upon  oath,  at  any  place  or  places  out  of 
such  jurisdiction,  by  interrogatories  or 
otherwise.  At  the  time  of  the  passing  of 
this  act,  parties  to  a  suit  could  not  be 
examined  as  witnesses,  on  the  ground  of 
interest,  and  for  no  other  reason,  as  appears 
from  the  judgment  of  Tindal,  C.J.  in 
Worrall  v.  Jonee  (2).  Now  it  is  settled  that 
the  above-mentioned  act  of  1  Will.  4. 
applies  to  the  persons  made  competent  to 
give  evidence  under  the  6  &  7  Vict.  c.  85, 
and  it  must  also  apply  to  the  late  act  of  the 
14  &  15  Vict.  c.  99,  for  the  words  used  in 
the  two  acts  are  nearly  the  same,  those  in 
the  former  being  "either  in  person  or  by 
deposition,"  and  in  the  latter  "  either  vivd 
voce  or  by  deposition."  The  words  "it 
shall  be  lawful,"  in  the  1  Will.  4.  c.  22.  s.4, 
are  imperative — The  King  v.  Havering- 
atte-Bower  (8).  It  is  the  duty  of  the 
Court  to  allow  such  evidence  to  be  taken 
as  the  law  permits  of,  in  order  that  it  may 
be  submitted  to  the  jury.    It  is  not  matter 

(2)  7  fiing.  396 ;  8.  c.  9  Law  J.  Rep.  C.P.  70. 

(3)  6B.&Ald.691. 
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of  discretion^  unless  misconduct  is  shewn 
on  the  part  of  the  party  applying,  and  here 
there  is  none  at  all« 

Lord  Campbell,  C.J. — I  am  of  opinion 
that  this  rule  ought  to  he  discharged.  I  do 
not  mean  to  lay  down  any  general  rule  as 
to  the  right  of  having  a  commission  to  ex- 
amine parties ;  hut  I  think  it  lies  upon  the 
person  applying  to  the  Court  to  shew  that  it 
would  he  conducive  to  the  due  administra- 
tion of  justice  that  the  commission  should 
issue ;  and  that  it  is  not  enough  to  shew 
that  the  plaintiff  or  defendant  lives  out  of 
the  jurisdiction  of  the  Court.  It  would 
lead  to  most  vexatious  consequences  if 
constant  recourse  could  he  had  to  this 
power,  and  it  would  he  so  in  all  cases 
where  the  parties  wished  to  avoid  the  pro- 
cess of  examination  here.  As  to  the  words 
"it  shall  he  lawful,"  Mr.  Willes  only 
seems  to  contend  that  they  are  primd  facie 
imperative,  and  I  think  that  these  affidavits 
disclose  nothing  to  shew  that  the  allowing 
of  this  commission  would  he  conducive  to 
the  due  administration  of  justice.  On  the 
contrary,  I  think  it  would  not  he  so  con- 
ducive, and  no  sufficient  reason  has  heen 
shewn  to  induce  the  Court  to  accede  to  the 
application. 

WiGHTMAN,  J.  and  Erle,  J.  concurred. 

Crompton,  J.-r-The  only  question  in 
my  mind  was,  whether  it  was  discretionary 
or  not  to  grant  the  rule,  hut  that  has  heen 
settled  by  Ducket  v.  Williams  (4),  and  it 
has  always  heen  held  so.  Formerly,  there 
was  great  difficulty  in  getting  the  commis- 
sion allowed,  and  a  plaintiff  could  only  get 
it  by  resorting  to  equity.  To  remedy  this 
inconvenience  the  act  was  passed. 

Rule  discharged. 


1852.   \  THE  QUEEN  0.  THE  CLERK  OF 

May  7.    J  the  county  court  op  surrey. 

County  Court — Writ  of  Execution  for 
Costs-^Mandamus  for, 

A  plaintiff  who  has  recovered  a  judgment 
for  debt  and  costs  in  the  county  courts  and 
has  received  the  debt  out  of  court,  is  entitled 

(4)  1  Cr.  &  J.  510;  s.  c.  9  Law  J.  Rep.  Ezch. 
177. 


to  have  a  writ  of  exeeuiiom  issued 
costs f  and  this  Court  wiU  grant  a  mi 
to  the  clerk  of  the  county  court  eoau 
him  to  issue  such  writ  of  execuUom. 

This  was  a  rule  calling  upon  tl 
of  the  County  Court  of  Surrey  I 
cause  why  a  mandamus  should  n 
directed  to  him,  commanding  him 
a  warrant  of  execution  for  the  coft 
a  judgment  recovered  in  that  court 

An  order  had  been  made  by  the 
court  Judge  that  the  debt  and  o 
covered  should  be  paid  into  court 
defendant.  The  debt  had  aooordin| 
paid  into  court,  and  taken  out 
plaintiff,  but  the  costs  had  not  y 
satisfied.  An  application  had  bei 
to  the  Judge  to  direct  the  writ  ti 
but  he  had  declined  to  do  so. 

Bramwellsxkd.  C.  CiarAr  shewed  ea 
-—There  cannot  be  a  partial  execntic 
the  County  Court  Act,  except  in  t 
of  payment  of  the  debt  by  intti 
which  does  not  apply  here.  The 
of  that  act  is,  that  all  money  re 
shall  be  paid  into  court,  and  noi 
party  to  the  suit,  as  in  the  superioi 
and  the  poundage  is  to  be  paid  up 
amount — 9  4"  10  Vict,  c,  95.  ss. 
109,  110.  It  was  intended  ths 
courts  should  be  self-supporting 
party  has  no  right  to  lessen  the 
upon  which  fees  are  paid.  The 
the  judgment  shews  that  the  writ  i 
issued  by  the  clerk  directing  payi 
be  made  to  him. 

[Crompton,  J. — I  see  nothing 
form  to  prohibit  the  money  beii 
between  the  parties  directly.  J 

This  writ  must  be  filled  up  v 
whole  amount  recovered,  both  d 
costs,  and  there  is  no  provision  foi 
execution  for  a  part  only  where 
has  been  paid.  There  is  no  let 
which  it  can  be  shewn  that  there  \ 
a  partial  satisfaction — Wehher  v.  J 
(2).  There  would  here  be  no 
against  the  plaintiff  coming  at  a 
time  and  claiming  the  rest  of  t 
recovered. 

(1)  April  26,  before  Lord  Campbell,  C 
J.  and  Crompton,  J. 

(2)  8Mee.&W.819;  i.clOLawJ.1 
Exch.  354. 
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IGHTMAN,  J. — ^Might  not  the  plaintiff 
far  and  get  an  order  for  costs  only 
•eetion  100?] 

at  section  applies  only  to  the  case 
)  there  has  been  non-pa3rment  under 
ler,  and  the  plaintiff  comes  into  court 

I  fraud  summons,  which  is  a  fresh 
M.  tt  does  not  provide  any  mode  of 
tion.  But,  secondly,  even  if  this 
ation  has  any  foundation,  it  should 
linst  the  Judge,  and  not  against  the 
of  the  court. 

«D  Campbell,  C.J. — The  clerk  is 
iniater  who  is  to  perform  the  duty.] 
1,  if  there  must  be  an  order  of  the 
to  justify  issuing  the  execution  for 
Her  amount  than  the  whole  sum  re- 
d,  the  mandamus  ought  to  go  to  him 
npel  the  making  such  an  order, 
ss,  the  writ  is  the  act  of  the  Court, 
mes  under  its  seal. 
iwr,  in  support  of  the  rule. — There 
Jiing  in  the  County  Court  Acts  to 
It  execution  issuing  for  the  costs 
or  for  part  of  the  debt  after  a  portion 
«n  satisfied. 

Cur,  adv.  vult. 

poent  was  now  delivered  by 

ID  Campbell,  C.J. — Upon  this  rule 
lestion  has  been  raised,  whether  a 
iff  who  has  recovered  a  judgment  in 
imnty  court  for  debt  and  costs,  and 
«eived  the  debt  out  of  court,  is  enti- 
0  a  writ  of  execution  for  the  costs. 
be  defendant  it  was  contended,  that 
Hng  to  the  statute,  and  the  form  of 
dgment,  and  the  rules  of  practice  in 
iiiity  court,  the  whole  of  the  sum  re- 
id  ought  to  be  paid  either  into  court 
IB  officer  of  the  court,  and  that  if  the 
iff  received  any  part  himself  he  lost 
ght  to  an  execution  for  the  residue. 
re  tnd  nothing  in  the  statute  or  the 
to  fupport  Uiis  view.  Provisions 
lade  in  both  for  execution  for  the  ' 
»  after  part  satisfaction — see  sec- 
5.  and  rules  120, 121,  and  122;  and 
tovision  is  found  prohibiting  part 
letion  to  a  plaintiff  without  the  inter- 
m  of  the  Court.  The  order  to  the 
hnt  in  the  form  of  the  judgment  to 

II  nohey  into  court,  is  directory,  and 
'  i  of  the  defendant  if  he  choose 

:«f  pajrment.     The  defendant 


forther  alleges  that  the  legislature  intended 
to  secure  a  sufficiency  of  fees  for  the  sup- 
port of  the  county  courts,  and  that  the 
bringing  of  all  the  money  recovered  into 
court  is  important  for  this  purpose.  But 
we  think  that  there  was  not  an  intention  to 
create  useless  costs.  Plaintiffs,  generally, 
in  our  courts  are  entitled  to  prosecute, 
abandon  or  settle  their  suits  as  they  may 
choose,  and  we  see  no  reason  for  consider- 
ing the  county  courts  to  stand  in  a  dif- 
ferent situation  in  this  respect  from  the 
other  tribunals  of  the  country.  It  is 
obvious  that  a  plaintiff's  power  of  settling 
with  a  defendant  without  an  execution 
may  be  the  means  of  saving  expense.  By 
so  settling  for  part  he  does  not,  in  our 
judgment,  incur  any  incapacity  in  respect 
of  an  execution  for  the  residue.  As  the 
Judge,  when  applied  to,  had  declined  to 
order  the  writ,  we  think  that  the  rule 
against  the  clerk  ought  not  to  be  drawn  up, 
if  within  a  week  he  issues  an  execution  as 
prayed;  otherwise. 

Rule  absolute. 


1852.       >     LEWIS  V.  NICHOLSON  AND 

May  7.    }  another. 

Principal  and  Agent — Undertaking  by 
Attornies — Authority  from  Assignees  of 
Bankrupts  —  Construction  of  Contract — 
Liability  of  Agent — Form  of  Action. 

A  sale  of  certain  property  seized  by  the 
assignees  of  a  bankrupt^  being  about  to  take 
place,  the  plaintiff  gave  notice  to  the  assignees 
of  a  claim  to  a  portion  of  the  property  under 
a  biU  of  sale  by  way  of  mortgage ,  and  there- 
upon  the  defendants^  who  were  the  attomies 
of  the  assignees,  on  the  26th  of  August,  wrote 
to  the  plaintiff's  attorney  a  letter,  stating 
that  in  consideration  of  the  plaintiff  consent^ 
ing  to  the  sale,  they  thereby  on  behalf  of 
the  assignees  consented  that  the  net  proceeds 
of  the  effects  included  in  the  bill  of  sale, 
should  be  paid  over  to  the  plaintiff  to  the 
extent  of  the  balance  due  for  principal  and 
interest.  This  letter  was  written  by  the 
authority  of  the  trade  assignee,  who  had  the 
management  of  the  sale  of  the  bankrupt's 
effects,  but  without  the  authority  of  the  offi- 
cial assignee.  In  answer,  the  plaintiff's 
attorney,  the  next  day,  wrote,  saying  "  <Aal 
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tfi  compliance  with  the  undertaking  given  by 
you  herein f**  he^  on  behalf  of  the  plaintiff ^ 
consented  to  the  sale.  The  sale  took  place^ 
and  on  the  2nd  of  December^  the  defendants 
wrote  again  to  the  plaintiff^s  attorney^  re- 
ferring to  the  former  letter  of  the  2^h,  fand 
stating  that  unless  informed  within  two  days 
of  the  course  the  plainiiff  intended  to  pursue^ 
**  we  shall  consider  ourselves  absolved  from 
our  promise^  and  shall  contest  the  validity  of 
the  bUl  of  sale:* 

Held,  first,  that  as  the  letter  of  the  26th 
and  2'Jth  of  August  constituted  a  complete 
contract,  the  subsequent  letter  of  the  2nd  of 
December  could  not  be  looked  ai  in  constru- 
ing  such  contract,  and  that  the  contract  upon 
the  face  of  it  shewed  that  the  defendants 
contracted  merely  as  agents.  Secondly,  that 
the  defendants  had  no  authority  to  bind  the 
official  assignee  to  the  undertaking.  Thirdly, 
that  although  the  defendants  had  no  such 
authority,  still  they  were^t  liable  to  be  sued 
in  an  action  upon  the  contract  as  principals. 

Assumpsit  The  first  count  of  the  de- 
claration stated  that  Messrs.  Arliss  & 
Tucker  assigned  to  the  plaintiff,  by  way  of 
mortgage,  certain  printing  materials,  as 
security  for  pajrment  of  268/.  7*.  with 
interest,  and  that  while  230/.  remained  due 
they  became  bankrupts.  That  the  said 
materials,  together  with  other  effects^  were 
seized  by  their  assignees,  to  whom  the  de- 
fendants were  solicitors.  That  a  sale  by 
auction  was  about  to  take  place,  when 
plaintiff  gave  the  defendants  notice  of  his 
claim,  and  his  intention  to  forbid  the  sale. 
That  in  consideration  of  his  consenting  to 
the  sale,  they,  the  defendants,  promised 
that  the  net  proceeds  of  the  effects  included 
in  the  mortgage  should  be  paid  to  the 
plaintiff  to  Uie  extent  of  the  balance  then 
due  to  him.  That  the  plaintiff  consented 
to  the  sale,  which  took  place,  and  the  net 
proceeds  were  sufficient  to  pay  the  balance, 
but  the  defendants  did  not  pay  it.  There 
were  also  common  counts  for  money  had 
and  received,  and  money  due  upon  an 
account  stated. 

Plea — Non  assumpserunt. 

At  the  trial,  before  Lord  Campbell,  C.J., 
at  Guildhall,  at  the  sittings  after  last 
Hilary  term,  it  appeared  that  Messrs.  Arliss 
&  Tucker  became  bankrupt ;  that  the  defen- 
dants were  solicitors  to  the  assignees,  and 


that  the  bankrupts*  property  was  abc 
be  sold,  when  the  plaintiff,  who  clain 
portion  of  the  property  under  a  bill  of 
by  way  of  mortgage,  gave  notice  o 
claim  to  the  assignees  aind  the  defimc 
and  of  his  intention  to  forMd  die 
The  defendants  asked  for,  obtained, 
paid  for,  a  copy  of  the  bill  of  nle,  ai 
the  26th  of  August  1851  wrote  the  fo 
ing  letter  to  the  plaintiff's  attorney  ^• 
"  Re  Arliss  &  Tucker. 

''  Sir, — In  consideration  of  Mr.  J 
Henry  Lewis,  for  whom  you  act,  eon 
ing  to  the  sale,  by  Messrs.  Lewia  & 
of  the  bankrupts'  printing  matexialfli 
other  effects  (part  whereof  is  included 
bill  of  sale  to  Mr.  J.  H.  Lewis  by  w 
mortgage,  dated  the  16th  of  March  1 
we  hereby,  on  behalf  of  the  asog 
consent  that  the  net  proceeds  of  the  el 
included  in  the  said  bill  of  sale,  sbi 
paid  over  to  you  or  your  dknt  to 
extent  of  the  balance  now  reroainin{ 
under  the  bill  of  sale  for  principal  am 
terest.  We  shall  feel  obliged  by 
sending  us  immediately  a  consent  tc 
sale  accordingly.  Yours  faithfully, 
"  Nicholson  &  Paricei 

On  the  next  day,  the  plaintiff's  atto 
sent  the  following  answer  >— 

"  Re  ArUss  &  Tucker." 

"Dear  Sir,  —  In  compliance  with 
undertaking  given  by  you  herein, 
contained  in  your  letter  of  the  26th  n 
I  hereby,  on  the  part  of  Mr.  James  H( 
Lewis,  consent  to  the  sale  by  Messrs.  L( 
&  Son  of  the  bankrupts'  printing  msta 
and  other  effects  (part  of  which  is  iadi 
in  the  bill  of  sale  to  Mr.  J.  H.  Lewis 
way  of  mortgage,  dated  the  16th  of  If) 
1850).  I  am,  gentlemen,  your  obsd 
servant,  J.  H.  F.  Lewis, 

'*  Solicitor  to  the  said  J.  H.  Lew 

The  sale  took  place;  sufficient 
realised  to  pay  the  plaintiff  the  hal 
due  to  him,  which  was  agreed  at  the 
to  amount  to  223/.  On  the  2nd  of  De< 
her  the  defendants  wrote  the  follow 
letter  to  the  plaintiff's  attorney.— 
"  Re  Arliss  &  Tucker. 

"  Dear  Sir,  —  We  wrote  you  on 
26th  inst.  respecting  this  matter,  and 
now  beg  to  inform  you  that  unless  yoi 
us  know  within  two  days  what  coarse ; 
client  intends  to  pursue,  we  shall  com 
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"^▼es  absolved  from  our  promise,  and 
UecNiteBt  the  validity  of  the  bill  of  sale. 
I  «haI2  be  glad  to  know  what  day  next 
sk  will  suit  your  client  to  attend  to  be 
ttuaed  at  the  Court  of  Bankruptcy. 
Tours  truly,  Nicholson  &  Parker." 
Hie  plaintiff  called  the  official  assignee 
•.  witness,  who  stated  that  he  had  not 
horised  or  ratified  the  undertaking  con- 
led  in  the  transaction  of  the  26th  of 
^ust.  The  defendants  called  the  trade 
^ee,  who  said  that  he  had  authorized 
lad  that  he  had  the  management  of  the 
r  of  the  bankrupts*  effects.  Upon  this 
lence,  the  learned  Judge  nonsuited  the 
intiff^  giving  him  leave  to  move  to  enter 
eidict  for  him,  if  the  Court  should  be 
opinion  that  the  defendants,  upon  the 
nments  and  facts  in  evidence,  were  per- 
iUy  liable  in  this  form  of  action. 
L  rule  iiMf  having  been  accordingly 
sined,— 

irmmell  and  Willes  shewed  cause. — 
It,  this  was  not,  upon  the  face  of  the 
tnct,  a  personal  undertaking ;  secondly, 
defendants  could  not  be  made  liable  in 
i  form  of  action,  on  the  ground  that 
y  had  not  the  autiiority  as  agents  which 
y  professed  to  have.  As  to  the  first 
nt.  The  defendants,  as  solicitors  to 
assignees,  addressed  the  plaintiff's 
wraey  as  his  attorney ;  it  was  a  nego- 
^n  between  two  agents  as  such.  The 
laent  of  the  assignees  was  necessary  to 
%  authority  to  the  auctioneer,  and  there 
*  BO  reason  for  the  defendants  giving 
f  personal  undertaking.  Downman  v. 
mmi  (1)  is  an  authority  in  favour  of 
'  defiendants,  and  Burrell  v.  Jones  (2), 
^  on  moving  for  the  rule,  is  distin- 
>*)iable.  The  language  of  the  under- 
^  was  different,  and  the  decision 
>eeeded  on  the  authority  of  Appleton  v. 
^  (3),  but  that  was  the  case  of  a  deed 
vbieh  the  defendant  expressly  cove- 
*^  for  himself.  The  case  of  Hall  v. 
■■»*<  (4)  was  also  different  in  its  circura- 
***aa  from  the  preset ;  and  that  and  the 
^  authorities   shew  that  the  liability 

)  T  OB.  Rep.  lOS ;  8.  c.  14  Law  J.  Rep.  (n.s.  ) 

>  »B.&Ald.47. 
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must  depend  upon  the  particular  circum- 
stances of  each  case  and  the  intention 
of  the  parties.  Looking  to  the  inten- 
tion of  the  parties,  and  the  circumstances 
under  which  the  undertaking  was  given, 
the  contract  is  binding  upon  the  defen- 
dants as  agents  only.  Then,  secondly, 
they  had  perfect  authority  to  give  the 
undertaking  as  agents,  as  the  trade  assignee 
had  the  controul  of  the  sale. 

[Lord  Campbell,  C.J.  —  You  can 
hardly  contend  that  the  trade  assignee 
could  render  the  official  assignee  personally 
liable  in  respect  of  that  of  which  he  had 
no  knowledge.] 

The  controul  given  to  the  trade  assignee 
was  such  as  to  amount  to  an  authority  to 
give  the  undertaking  under  the  circum- 
stances. But  whether  or  not,  the  defen- 
dants are  not  liable  in  this  form  of  action. 
If  they  acted  maldfide^  the  remedy  was  by 
an  action  on  the  case  for  a  false  representa- 
tion of  authority.  They  cannot  be  sued 
upon  the  contract  as  being  parties  to  it — 
Jenkins  v.  Hutchinson  (5).  They  referred 
also  to  the  12  <^  13  Vict,  c,  106.  ss.  39,  40, 
and  the  note  to  Thompson  v.  Davenport  {6). 

SheCf  Sery.  and  Macnamara^  in  support 
of  the  rule. — First,  the  defendants  con- 
tracted as  principals.  It  was  quite  con- 
sistent that  a  personal  liability  should  be 
incurred  on  behalf  of  or  for  another.  In 
Jones  V.  Downman  (7)  the  words  "  on 
behalf  of"  another  were  treated  as  equi- 
vocal words,  which  might  point  to  a  con- 
tract of  a  principal  or  an  agent,  and  the 
Court  there,  as  in  Downman  v.  Williams ^ 
looked  at  the  surrounding  circumstances 
and  the  prior  and  subsequent  correspon- 
dence. If  that  course  be  adopted  here,  it 
is  clear  that  the  defendants  contracted  as 
principals.  Their  first  letter  was  accepted 
as  an  undertaking  given  by  them,  and  some 
months  afterwards  they  wrote — "we  shall 
consider  ourselves  absolved  from  our  pro- 
mise." 

[Erle,  J. — Is  not  the  contract  to  be 
gathered  from  the  first  two  letters  ?  Can 
you  look  at  subsequent  correspondence 
for  the  purpose  of  seeing  what  was  the 
intention  of  parties  after  they  had  entered 
into  a  complete  contract  ?] 

(5)  18  Law  J.  Rep.  fw.s.)  aB.  274. 

(6)  2  Smith  L.  C.  223,  n.  6. 

(7)  4  Q.B.  Rep.  235,  ii. 
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often  1)e  waived,  and  the  Court  would  pre- 
sume  against  fraud    or    deceit,   and   not 
drive   the  plaintiff  to  allege  and  to  prove 
the  scienter  in  an  action  on  the  case — note 
to  fhompsoH  V.  Davenpartf  Pasley  v.  Free^ 
man  (21).     Again,  if  such  an  action  had 
been  brought  here,  it  would  have  been  said 
that    the  words  *'on  behalf  of  the  assig- 
nees" did  not  amount  to  an  assumption 
of  authority  to  contract.     Where  words  of 
contract  used  by  one  party  admit  of  either 
of  two  constructions,  a  contract  may  be 
adopted,  as  in  the  case  of  instruments  which 
nay  be  treated  either  as  bills  of  exchange 
or  promissory  notes.     Here  the  form  of 
contract  permitted  the  plaintiff  to  treat  the 
defendants  as  principals,  they  having  had 
no  authority  to  contract.   Polhill  v.  Walter 
(22)     was    clearly    distinguishable.       In 
Jenkim  v.  Hutchinson  the  contract  was  a 
charter-party ;  it  was  expressly  made  be- 
tween   the    plaintiff    and    the    principal 
(Barnes),  described   therein    as  owner  of 
*^  vessel,  and  it  was  only  signed  by  the 
defendant "  for  T.  A.  Barnes."     That  case 
Was  distinguished  by  the  Court  from  Jones 
^»  thwnman  (which  governs  the  present 
^^•e).    There  the  agent  was  not  a  con- 
tracting party,  and  the  contract  was  of  a 
^^^Aiacter  and  in  a  form  which  did  not 
•dmit  of  the  agent  being  treated  as  a  prin- 
*^Pal,  although  he  had  no  authority. 

Ix>»D  Campbell,  C.J. — I  am  of  opinion 
y^t  this  rule  ought  to  be  discharged. 
**<>oking  to  the  face  of  the  contract,  it 
fPpears  to  me  that  the  defendants  did  not 
^^cnd  to  make  themselves  personally  lia- 
*^*c,  and  that  they  have  not  done  so.  The 
**^tract  is  to  be  gathered  from  the  two  let- 
***»  of  the  26th  and  27th  of  August  1851, 
^hich  passed  between  the  plaintiff's  attor- 
^^y  and  the  defendants,  as  the  attornies 
*!^**Hg  for  the  assignees.  It  is  quite  clear 
^^^  Lewis,  the  attorney  of  the  plaintiff, 
*^*^  only  as  agent,  and  it  was  to  the 
P**iiitiff  that  the  undertaking  was  given, 
?^^  not  to  his  attorney.  The  defendants, 
^  *eems  to  me,  were  acting  in  the  matter 
^*'  the  assignees,  and  did  not  intend  to 
^^  as  principals,  but  as  agents  only,  un- 
^"^^^tanding,   I   think,  that  they  had  the 


<2l)2SfnithL.C.  71,a. 
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authority  of  the  assignees  to  enter  into 
this  contract. — [His  Lordship  read  the 
letter  of  the  26th  of  August.] — We  have 
been  asked  to  strike  out  the  words  **  on 
behalf  of  the  assignees."  No  doubt,  if 
that  were  to  be  done  the  defendants  would 
be  personally  liahle  within  the  authority  of 
Burrell  v.  Jones  and  the  plain  meaning  of 
the  undertaking.  But  as  it  was  the  assig- 
nees who  had  authority  to  give  the  re- 
quired consent,  and  not  the  attornies  for 
the  assignees,  those  words  must  be  con- 
sidered as  referring  to  them.  Then,  look- 
ing to  the  answer  as  we  are  bound  to  do, 
it  relates  to  the  undertaking  of  the  day 
before,  and  is  a  consent  to  accept,  accord- 
ing to  my  construction,  the  undertaking  of 
the  assignees  ;  and  if  so,  it  is  quite  clear 
that  we  cannot  look  to  the  letter  of  the 
2nd  of  December.  We  may  look  to  the 
circumstances  and  grounds  upon  which 
the  contract  was  entered  into,  in  order  to 
construe  the  contract,  but  we  cannot  for 
that  purpose  look  to  subsequent  declara- 
tions, either  verbal  or  written.  The  letter 
of  the  2nd  of  December  must,  therefore,  I 
think,  be  laid  out  of  consideration,  and  the 
other  two  letters  alone  looked  at.  Then, 
as  to  the  authorities ;  it  is  difficult  to  say 
that  the  construction  of  one  contract  can 
be  an  authority  for  construing  another. 
But  the  nearest  case  to  this  is  Downman  v. 
Williams^  and  the  construction  there  was, 
that  words  such  as  these  are  rather  to 
be  taken  as  a  declaration  of  agency  than 
an  undertaking  of  personal  responsibility. 
In  Burrell  v.  Jones  there  were  no  such 
words ;  and  as  to  Hall  v.  Ashurst,  there 
no  undertaking  could  be  given  on  behalf 
of  the  parish,  and  the  only  reasonable 
construction  was,  that  it  amounted  to  a 
personal  undertaking.  It  seems  to  me, 
that  upon  the  face  of  the  contract  the 
defendants  acted  as  agents  and  not  as 
principals.  Then,  we  are  brought  to  con- 
sider the  form  of  the  action,  and  as  to 
that,  I  think  Mr.  Macnamara  well  made 
out  the  second  ground  of  objection,  for  it 
seems  to  me  there  was  no  authority  derived 
from  the  official  assignee.  I  think  the 
trade  assignee  had  no  implied  authority  to 
bind  him.  He  might  dispose  of  the  goods 
or  give  his  assent  to  the  disposal  of  the 
proceeds  of  the  goods  when  sold ;  but  1 
think   he    had  no  authority   to  bind  the 
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ofRcial  assignee  to  such  an  undertaking  as 
this.  Then,  if  so,  does  this  action  lie  ?  It 
is  laid  down  upon  the  authority  of  Bayley, 
J.,  as  a  general  maxim,  that  where  a  per- 
son having  no  authority  contracts  as  an 
agent,  he  becomes  liable  upon  the  contract 
as  principal,  but  that  must  be  limited  to 
cases  where  the  person  who  professes  to 
have  authority  to  act  as  agent  could  pro- 
perly enter  into  the  particular  engagement, 
otherwise  an  agent  might  upon  that  prin- 
ciple be  made  liable  to  an  action  for  breach 
of  promise  of  marriage.  I  think  that  where  it 
clearly  and  expressly  appears  that  a  person 
really  acting  as  agent  fairly  contracts  as 
such  agent  in  the  name  of  his  principal, 
and  professes  to  make  that  principal  liable, 
the  agent  is  not  liable  to  be  sued  upon  the 
contract.  He  may  be  sued  so  as  to  make 
him  liable  in  damages  for  the  loss  sus- 
tained by  the  person  with  whom  he  has 
entered  into  the  contract.  But  to  say  that 
he  is  personally  liable  upon  a  contract 
which  he  really  makes  as  agent,  would  be 
to  make  a  contract,  instead  of  construing 
that  which  the  parties  themselves  have 
made.  I  think,  therefore,  the  defendants 
were  not  liable  to  be  sued  in  this  form  of 
action  as  principals. 

WiGHTMAN,  J. — I  think  the  nonsuit  quite 
right.  1 1  is  contended  that  the  terms  of  the 
contract,  taken  with  the  surrounding  cir- 
cumstances of  the  case  and  the  other  letter, 
shewed  upon  the  face  of  it  a  contract  bind- 
ing upon  the  defendants  personally.  But  if 
not,  and  supposing  the  terms  to  be  unam- 
biguous, and  that  the  defendants  contracted 
as  agents  only,  yet  if  they  had  not  the 
authority  of  the  principals  for  whom  they 
professed  to  act,  they  are  themselves  liable. 
These  are  the  two  propositions  contended 
for.  With  respect  to  the  first,  it  seems  to 
me,  so  far  as  there  is  any  legal  evidence, 
there  is  no  doubt  at  all.  The  contract 
depends  upon  the  two  letters  of  the  26th 
and  27th  of  August  being  complete  when 
the  latter  was  received.  "\^Tiat  was  after- 
wards said  can  have  no  effect  upon  what 
liad  previously  passed  into  a  complete  con- 
tract ;  and  looking  to  the  two  letters  form- 
ing the  contract,  there  can  be  no  doubt 
that  the  defendants  contracted  merely  as 
agents.  Jones  v.  Downman  is  relied  upon 
as  a  case  in  which  the  terms  were  very 
nearly  the  same  as  here.    But  that  case  was 


afterwards  reviewed  in  error  —  Downm^,^^ 
V.  fVilliams,  and  I  find  that  the  judgmc^ss^ 
of  the  Court  of  Error  reverses  the  jud 
ment  of  this  Court,   expressly  upon 
point  that  the  contract  was,  upon  the  i 
of  it,  a  contract  by  an  agent  on  behalf^ 
the  principal,  and  the  Court  refrained  fi — ^^^ 
giving  any  opinion  upon  the  question 
to  the  effect  of  a  want  or  excess  of  aatZ!^^  ^ 
rity  on  the  part  of  the  agent  in  nuJ^if^iff 
him  personally  liable.     In  the  present «—        * 
it  seems  to  me  that  there  is  no  doubt  i 
there  being  no  authority ;  and  then 
the    question,    whether    the    defendsuEmte 
are  liable    in   this   action   as  principn^Jb. 
Upon  this  point,  a  passage  in  Storey     ^s 
Agency  is  referred  to,  where  it  is  staCi^i^ 
that  if  the  agent  '*  does  not  possess  s^c^X 
authority  from  them,  or  if  he  exceeds  t^-^^ 
authority  delegated  to  him,  he  will  be  p^^*'' 
sonally  responsible   to    the  person  wfi-  ^ 
whom  he   is  dealing  for  or  on  aoeov-^^ 
of  his  principals."     That  may  veiy  w^^^ 
be  admitted,  and  it  is  by  no  means  ^f  * 
authority  for  saying  that  an  agent,  wit  -•»• 
out  authority,   is   liable   npon  the  oor^ii- 
tract  into  which  he  enters  professedly  0^"^ 
his  principal.    I  am  disposed  to  think  tl^  *^ 
there  is  no  reasonable  doubt  that  ik'&srrt 
would  be  an  implied  undertaking  on  t^^^ 
part  of  the  agent  that  he  had  theaathoriA=7» 
and  that  he  might  be  liable  in  an  action       of 
assumpsit,  and  not  merely  in  an  action  :f  o^ 
deceit.     It  is  said  that  there  is  the  antkmo- 
rity  of  Bayley,  B.  for  the  liability  of  -Wc^h^ 
agent  upon  the  contract ;  but  if  that  i»     ^ 
be  taken  as  the  effect  of  the  statement  mtm^ 
by  that  learned  Judge,  I,  too,  should  l^^^ 
leave  to  dissent  from  it.     There  is  no  ^a^*^ 
in  our  books  in  which  it  has  been  Im^^ 
that  an  agent  under  such  drcumstazn^^ 
would  be  liable  upon  the  contract  wk»  * 
principal ;  and  at  page  223,  a,  of  SmU^f 
Leading  Cases,  it  is  stated  that  the  Au^^^' 
can  Courts  conflict  as  to  the  form  of  Bct^oii 
in  which  an  agent  in  such  a  case  uUp  ^ 
made  liable.     On  the  whole,  I  am  do^^J 
of  opinion   that  a  nonsuit  ought  to     ^ 
entered. 

Erle,  J. — I  am  of  the  same  opitd<^^' 
The  first  question  is,  what  is  the  true  c^*^ 
struction  of  the  instruments  consdtutr^^ 
the  contract  ?  And  looking  to  the  drcu^^ 
stances  under  which  it  was  made,  and  tf^"* 
terms  of  the  letters,  I  have  come  totEr-^ 
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t  was  made  between  the 
aingneet,  the  defendants 
ing  to  aign  as  agents  for 
'.  also  think  that  where 
!i  In  writmg,  the  circum- 
ioh  it  was  made  and  the 
ment  are  to  be  considered 
le  intention  of  the  con- 
md  aa  at  present  advised, 
at  admissions  of  the  par- 
dasible  as  matters  to  be 
ideration.  Then,  if  the 
ot  intend  to  bind  them- 
by  this  contract,  as  I 
did  not,  can  they  be  held 
tk,  upon  the  ground  that 
act  as  agents,  having  the 
>x]ncipals,  for  whom  they 
f  Clearly  they  had  not 
but  I  think  they  are  not, 
as  principals  upon^this 
be  ground  that  the  law 
the  making  of  a  contract 
ktention  of  the  parties,  as 
08  already  stated.  I  am 
of  cases  called  '*  implied 
seems  to  me  it  is  a  limited 
)  the  redress  of  a  wrong 
ed  money  in  the  hands  of 
e  law  enabling  the  injured 
:e  that  amount  of  money 
damages,  and  so  recover 
of  money  back.  But  I 
f  any  oUier  case  which 
sn  authority  for  enforcing 
7  to  the  intention  of  the 

—  Construing  this  as  a 
the  defendants  as  agents 
s  necessary  to  decide  the 
her  or  not  in  this  case 
f  liable  upon  the  contract; 
rhether  or  not  Jenkins  v. 
fell  decided,  and  I  cer- 
that  decision.  It  is  not 
e  the  sort  of  intermediate 
pent  to  be  sued,  on  the 
presentation  of  authority, 
being  treated  as  a  contract 
hink  the  remedy  against 
ntnusts  as  such  without 
»  either  by  an  action  on 
I  representation  of  autho- 
M  en  an  implied  contract 
if  tbe  authority  which  he 


professes  to  have.  In  this  case  I  agree  in 
the  opinion  that  the  defendants  cannot  be 
treated  as  having  bound  themselves  per- 
sonally by  the  contmct. 

Ruie  discharged. 


Bail  Covet.  ^  ,..      _ 

1 852       >  ^"^*o^>  J^**^  officer^  r .  wood 
May  7.    j  and  othees. 

Rfde  to  compute — Three  DefendatUs — 
Service  on  Attorney  of  two  of  them* 

In  an  actum  by  an  indorsee  against  three 
defendants  as  acceptors  of  a  biU  of  exchange^ 
who  have  suffered  judgment  hg  defauUf 
service  of  the  rule  nisi  to  compute  on  the 
London  agent  of  the  attomeg  of  two  of  the 
defendants  is  a  sufficient  service  to  justify 
the  Court  in  making  the  ruie  to  compuie 
absolute. 

This  was  a  motion  to  make  absolute  a 
mle  to  compute,  in  an  action  againat  three 
defendants,  as  aoceptora  of  some  biUa  of 
exchange,  indorsed  to  a  bank,  of  which 
the  plaintiff  was  the  public  officer,  and 
who  was  authorised  to  sue  on  behalf  of 
the  same.  Two  out  of  the  three  defendants 
had  appeared  by  attorney.  How  the 
the  third  defendant  had  appeared  was  not 
shewn.  The  rule  nisi  was  served  upon 
the  London  agent  of  the  attorney  of  the 
two  defendants,  but  not  upon  the  third 
defendant. 

Phipson^  in  support  of  the  motion.— -It 
is  apprehended  that  service  upon  the  attor- 
ney of  two  out  of  the  three  defendants  is 
sufficient.  The  cases  shew  that  where 
several  defendants  suffer  judgment  by  de- 
fault in  an  action  on  a  bill  of  exchange, 
service  of  the  rule  nisi  to  compute  on  any 
one  is  sufficient.  The  principle  is,  that 
notice  to  one  defendant  is  notice  to  the 
others,  for  they  are  all  partners  as  to  the 
bill  of  exchange — Fig^ns  v.  Ward  (1), 
Arnold  v.  Evans  (2).  The  attorney  is 
clearly  the  agent  of  the  two  defendwats. 
He  is  bound  to  communicate  to  them  the 
fact  of  service.      They,    therefore,    will 

(1)  2  Cr.   &   M.  424}   s.  c  3  Law  J.  Rep. 
Exch.  135. 

(2)  9DowI.P.C.  219;  t.clOLawJ.Rep.(N.8.) 
Exch.  120. 
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have  notice,  and  notice  to  them  is  notice 
to  the' third. 

Coleridge,  J.  —  In  Figgins  v.  Ward 
Bayley,  B.  puts  it  upon  the  principle  that 
the  defendants  are  partners  as  to  the  joint 
cause  of  action.  That  principle  seems  to 
apply  in  this  case. 

Rule  absolute. 


>.} 


LANE  r.  HILL. 


1852. 
April  15. 

Account  stated;  Evidence  of — Insuffi- 
cient Acknowledgment — Omission  of  precise 
Sum, 


Declaration  on  a  banker's  cheque,  and  on 
an  account  stated.  The  cheque  was  post- 
datedf  and  in  support  of  the  account  stated 
the  plaintiff  relied  on  a  letter  of  the  defen- 
danVs  in  these  terms  : — "  /  must  request  you 
to  oblige  me  by  holding  my  cheque  till  Mon- 
day,  and  in  the  interim  I  will  send  you  the 
amount  in  cash,  I  made  a  mistake  in  dating 
it  to-day,  as  I  did  not  expect  to  be  in  funds 
till  Friday  or  Saturday'*  :—Held,  (Erie, 
J,  dissenting)  that  the  letter  was  not  evi- 
dence of  an  account  stated,  so  as  even  to 
entitle  the  plaintiff  to  nominal  damages,  there 
being  no  statement  of  any  sum  acknowledged 
to  be  due. 

Declaration  on  a  banker's  cheque  for 
26/.  5*.,  dated  the  24th  of  September  1851, 
with  a  second  count  on  an  account  stated. 

Plea,  to  the  first  count,  that  the  defen- 
dant did  not  make  the  cheque,  and  to  the 
second  count  non  assumpsit. 

On  the  trial,  before  Erie,  J.,  at  the  Sit- 
tings at  Westminster  after  last  Michaelmas 
term,  the  plaintiff  was  driven  to  rely  on 
the  second  count,  it  appearing  that  the 
cheque  had  been  post-dated ;  and  in  sup- 
port of  the  account  stated,  the  following 
letter,  dated  the  24th  of  September  1851, 
from  the  defendant  to  the  plaintiff,  was 
given  in  evidence  : — 

**  I  must  request  you  to  oblige  me  by 
holding  my  cheque  till  Monday,  and  in 
the  interim  I  will  send  you  the  amount  in 
cash.  I  made  a  mistake  in  dating  it  to-day, 
as  I  did  not  expect  to  be  in  funds  tUl 
Friday  or  Saturday.'* 


For  the  defendant  it  was  objected, 
as   this   letter  did  not  state  any  sped* — 
amount,  it  did  not  support  the  count  ^ 
the   account  stated.     The  learned  Ju( 
ruled  that  it  was  evidence  to  go  to 
jury  of  an  account  having  been  stai 
and  a  verdict  was  entered  for  the  plaiiw^ 
for  nominal  damages,  leave  being 
to  the  defendant  to  move  to  enter  a  n. 
'suit. 

In  the  following  Hilary  term,  a  rule^ 

was  accordingly  obtained,  against  whi^*i^^ 

Knowles  now  shewed  canae.^ — ^The  leferc^ 
was  sufficient  evidence  of  an  account  hrnvm  mg 
been  stated,  though  it  states  no  amou^Kit 
The  mention  of  a  definite  sum   is  omrm  \y 
necessary  in  cases  where  the  plain  tiff  series 
to  recover  substantial  damages,  and  it  ymrss 
upon  that  ground  that  Teal  ▼.  Auiey  (  ^)* 
relied  on  in  moving  for  this  role,  ^mr^ 
decided.     The  letter  is  an  admissioii      ^ 
something    being    due.     It   is    sudi     ^^ 
acknowledgment  as  imports  a  promise     ^ 
pay  a  debt,  and  that  is  enough  to  enti'<==^ 
the  plaintiff,    at  all   events,    to  reco^^'*' 
nominal  damages.     The  case  of  Green^     ^- 
Davies  (2)  shews  that  the  statement  oif  * 
precise  amount  is  not  necessary  as  ageV^ 
ral  rule. 

E,  James  and  Patersan^  in  support  ^* 
the  rule. — ^The  case  must  be  considereJL  •■ 
if  the  cheque  did  not  exist.  All  the  ^1^ 
mentary  works  seem  to  treat  the  statem.^''^ 
of  a  certain  sum  as  necessary.  The  c?o^* 
rect  definition  of  an  account  stated  is  gi"^"^^ 
in  Trueman  v.  Hurst  (3) ;  and  in  Kirit^^^' 
Wood  (4)  Tindal,  C.J.  lays  it  down  tJb** 
some  precise  sum  must  be  shewn.  ^^ 
account  stated,  ex  vi  termini,  imports  ^'^ 
acknowledgment  of  a  sum  definite  <^^ 
precise.  It  is  not  necessary  to  shew  •■ 
acknowledgment  of  all  the  items  in  tl>4 
account,  but  there  must  be  evidence  ,^ 
some  amount  acknowledged  to  be  due. 

[WiGHTMAN,  J.  referred  to  Highmore  '^• 
Primrose  (5).] 

The  admission  that  there  is  a  sum  d^^ 
is  not  enough. 

(1)2B.  &B.99.  ^^ 

(2)  4  B.  &  C.  235 ;  f.  c.  3  Law  J.  Rep.  JJ^ 
185. 

(3)  1  Term  Rep.  40. 

(4)  1  Moo.  &  R.  253. 

(5)  5  M.  &  S.  6$. 
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>  Campbell,  C.J. — I  think  this  rule 
3  be  made  absolute.  It  is  said  that 
iiaioii  of  a  liability  to  a  pecuniary 
, without  specifying  what  the  amount 
lemand  is,  amounts  to  an  account 
I  ahoold  be  sorry  that  such  a  dis- 
Y  between  pleading  and  what  is  to 
ed  should  exist.  How  there  can 
tement  of  account  without  an  item 
>t  understand.  One  item  may  be 
but  if  there  be  no  item  I  cannot 
there  can  be  an  account,  and  I  do 
that  any  of  the  cases  decide  that 
D.  In  this  case,  from  the  letter,  it 
tsible  to  tell  what  the  amount  is,  for 
is  stated,  and  I  do  not  think  it  can 
to  be  evidence  of  an  account  having 
ted  to  entitle  the  plaintiff  to  recover 
count.  If  nominal  damages  were 
[lowed,  great  inconvenience  would 
Would  the  verdict  in  such  a  case 
r  to  an  action  afterwards  brought 
mbstandal  debt  ?  It  is  said  it  would 
a  bar  pro  tantOy  and  if  so  that  would 
very  inconvenient  consequences, 
therefore,  that  a  nonsuit  or  a  ver- 
the  defendant  ought  to  be  entered. 
TMAK,  J. — An  account  stated  ex  vi 
roplies  that  the  parties  have  entered 
.  settled  some  account.  Here,  the 
dence  is  the  letter,  and  it  is  quite 
at  with  it  that  the  account  may  be 
0/.  or  50l.  or  for  the  sum  for  which 
lict  is  recovered.  I  think,  there- 
I  clearly  not  evidence  to  support  a 
n  an  account  stated.  Kirton  v. 
ems  in  point.  There  is  also  the 
objection  arising  from  the  difficulty 
big  this  verdict  in  satisfaction  of  a 
ent  action  for  the  whole  sum  due. 
,  J. — I  agree  in  the  doctrine  laid 
It  I  take  a  different  view  in  the  ap- 
k  of  it  to  this  case.  Here,  I  think, 
mdence  of  an  accounting  and  an  ac- 
ited,  and  of  a  definite  balance  found 
lat  the  amount  of  the  verdict  for  the 
is  to  be  is  quite  a  distinct  question. 
que  having  been  lost,  as,  in  effect, 
be  considered  to  have  been,  the 
it  at  liberty  to  have  recourse  to 
VTf  and  when  produced  there  ap- 
ba  a  cause  of  action,  but  no  means 
g  the  amount  of  damages,  and  then 
9iif  becomes  entitled  to  nominal 
k  tf  another  action  were  afterwards 


brought  as  suggested,  it  could  always  be 
shewn  by  a  proper  averment  in  pleading  to 
the  subsequent  action,  that  it  was  for  the 
same  cause  of  action  as  in  the  former  suit, 
and  pro  tanto  an  answer. 

Crompton,  J. — I  think  the  rule  ought 
to  be  made  absolute.  I  have  always  under- 
stood that  to  prove  an  account  stated  a  sum 
should  be  named. 

Rule  absolute  to  enter  a  nonsuit. 


1852. 
May  10. 


[COUNTY  COURT  APPEAL.] 

THE  GREAT  NORTHERN  RAIL- 
WAY COMPANY,  appellants^ 
r.  HORViLLE,  respondent.^ 


{ 


Carriers  hy  Railway — Notice — Special 
Ayreement — Carriers  Act, 

The  respondent  took  a  horse  to  a  station 
on  the  railway  of  the  appellants^  who  were 
common  carriers  of  horses^  to  be  carried  to 
a  distance  along  the  line.  After  paying  the 
charge  for  the  carriage,  he  signed  a  ticket  pro- 
duced  by  the  company* s  clerk,  which  stated, 
**  This  ticket  is  issued  subject  to  the  owner's 
undertaking  to  bear  all  risk  of  injury  by 
conveyance  and  other  contingencies,**  %e. 
"  the  company  will  not  be  responsible,**  S^e. 
"  for  any  damages,  however  caused,  to 
horses,^*  <^c.  "  travelling  upon  their  railway 
or  in  their  vehicles,**  The  horse  was  fi»- 
jured  during  the  journey. 

Held,  that  this  ticket  was  not  a  mere 
notice  which  would  be  void  under  section  4. 
of  the  Carriers  Act,  11  Geo.  4.^  I  mil,  4. 
c.  68,  but  contained  the  terms  of  a  special 
agreement  between  the  respondent  and  the 
company,  which  was  valid  under  section  6. 
of  that  statute ;  and  that,  consequently,  the 
company  were  protected  by  its  terms  from 
any  liability  in  respect  of  the  injury  to  the 
animal. 

The  following  case  was  stated  from  the 
County  Court  of  Yorkshire,  holden  at 
Pontefract,  on  appeal  to  the  Court  of 
Queen's  Bench. 

This  was  an  action  brought  to  recover 
the  sum  of  211,,  the  amount  of  damages 
alleged  to  have  been  sustained  by  the 
plaintiff  in  consequence  of  the  negligence 
and  carelessness  of  the  defendants*  servants, 
*  Coram  Coleridge,  J.  and  Erie,  J. 
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iitered  for  him,  and  assessing  the 
I  It  2lL ;  but  the  Judge  expressly 
at  the  injury  done  to  the  horse  had 
i  caused  by  any  misfeazance,  wil- 
mduct,  or  gross  negligence  on  the 
the  defendants  or  their  servants, 
the  result  of  the  want  of  due  care 
ihonting  the  horse-box  at  Knot- 
is  aboTe  stated, 
laestion  for  the  opinion   of  the 

Queen's  Bench  was,  whether  the 
its,  upon  the  construction  of  the 
st|  signed  by  the  plaintiff  as  above 
id,  and  upon  the  finding  of  the  said 
iourt  Judge,  are  protected  from 
nlity  to  pay  for  the  damage  occa- 
s  above  stated.  If  the  Court  of 
Bench  should  be  of  that  opinion, 
vetdict  was  to  be  entered  for  the 
te,  otherwise  the  verdict  to  stand 
liii  in  force. 

«,  for  the  appellants,  the  defen- 
ow.-— The  company  are  protected 
bility  by  the  ticket,  which  con- 
le  terms  of  the  contract  between 
I  the  plaintiff.  There  is  no  proof 
lability  in  the  company,  except 
oih  arises  from  the  contract  evi- 
j  the  ticket.  The  case  does  not 
die  eompany  are  carriers  of  horses ; 
n  not  Uable,  except  as  far  as  they 
naelves  out  as  carriers — Johnson 
dUmdRaUway  Company  {3).  But, 
;  them  to  be  common  law  carriers 
,  the  case  fiills  within  the  excep- 
eetion  6.  of  the  Carriers  Act,  the 
4.  fr  1  Will.  4.  c.  68,  as  the  ticket 
to  a  special  contract  between  the 
^hat  the  company  shall  not  be 
r  injury  to  the  horses.  There  is 
id  for  saying  that  the  ticket  is  a 

Qfoly  as  to  the  condition  of  the 
H  and  that  it  is  merely  a  notice 
ider  the  Carriers  Act  as  to  the 
■U.  AuMtin  V.  the  Manchester, 
t  md  Lincolnshire  Railway  Com- 
id  Chippendale  v.  the  Lancashire 
ifWire  Railway  Company  are   in 

Section  4,  which  says  that  notices 
I  void,  does  not  apply  to  this  case, 
taMof  this  ticket  are  more  than 


a  notice ;  they  are  part  of  the  special  con- 
tract. 

Cowling^  for  the  respondent,  the  plaintiff 
below. — The  case  finds  that  the  railway 
company  are  common  carriers,— that  must 
mean  common  carriers  in  respect  of 
horses.  It  is  not  intended  to  be  argued 
that  there  is  any  difference  in  the  effect 
between  the  two  tickets.  The  ticket, 
though  a  contract  for  some  purposes, 
does  not  amount  to  a  special  contract 
under  section  6.  of  the  Carriers  Act. 
The  provision  with  respect  to  the  lia- 
bility of  the  company  is  merely  a  notice 
void  under  section  4.  Before  the  passing 
of  the  Carriers  Act,  carriers  used  to  attempt 
to  limit  their  liability  by  afiixing  notices 
in  their  ofiices ;  but  those  notices  had  no 
effect  unless  they  were  brought  home  to 
the  knowledge  of  the  party  who  sent  the 
goods;  and  in  such  case  they  operated 
only  because  it  was  presumed  that  the 
contract  between  the  parties  was  based 
upon  the  terms  of  the  notice — Wyld  v. 
Pickford  (4).  The  provision  in  the  Car- 
riers Act  tbAt  such  notices  shall  have  no 
effect  must  be  meant  to  apply  to  those 
cases  in  which,  independently  of  the  act, 
the  notices  would  have  had  an  effect,  and 
that  is  only  when  they  formed  part  of  the 
contract.  Therefore,  although  the  notice 
in  this  case  be  admitted  to  be  part  of  the 
contract,  it  is  still  a  notice,  and  void  under 
the  Carriers  Act.  There  is  no  such  special 
contract  here  as  section  6.  contemplates. 
The  contract  here  is  one  which  is  founded 
on  a  general  notice  given  to  all  customers. 
This  ticket  is  not  specially  issued  for  the 
case  of  the  plaintiff.  This  point  was  not 
taken  in  Austin  v.  the  Manchester^  Sheffield 
and  Lincolnshire  Railway  Company,  or  in 
Chippendale  v.  the  Lancashire  and  York- 
shire  Railway  Company. 

Coleridge,  J. — I  am  of  opinion  that 
judgment  must  be  given  for  the  appellants, 
and  that  the  verdict  below  was  wrong. 
Without  questioning  the  argument  for  the 
appellants  respecting  the  power  of  railway 
companies  to  limit  their  business  as  car- 
riers, I  think  that  the  facts  do  not  raise  the 


toh.aap.fe7;  •,clgLswJ.Rep.(H.8.)  (4)  8  Mee.  &  W.  448;  «.c.  10LawJ.Rep.(ir.s.) 

^  Exch.  882. 
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question.  The  case  shews  sufficient  to 
induce  us  to  treat  the  railway  company  as 
common  carriers  of  horses.  That  brings 
them  within  the  act  of  parliament.  It  is 
conceded  for  the  respondent  that  the  horse 
was  carried  under  a  contract,  hut  it  is  said 
that  that  was  a  mere  contract  to  be  inferred 
from  the  notice  in  the  ticket ;  and  it  is  con- 
tended that,  as  the  notice  spoken  of  in  section 
4.  of  the  Carriers  Act  was  only  available 
if  knowledge  of  it  was  brought  home  to 
the  party  sending  the  goods,  from  which 
knowledge  assent  was  to  be  inferred,  and 
from  that  assent  a  contract,  that  the  legb- 
lature  clearly  intended  to  distinguish  be- 
tween that  sort  of  contract  created  by 
means  of  the  notice  and  the  contract 
mentioned^ in  section  6 ;  but  no  stress  has 
been  laid  upon  the  word  **  public"  in  the 
4th  section.  Now,  I  think  that  that  word 
receives  a  meaning  from  the  preamble,  for 
it  is  there  said  that  carriers  had  difficulty 
in  fixing  the  party  with  knowledge  of 
notices  published  by  them.  It  seems  to 
me  that  section  4.  refers  to  auch  public 
notices,  whereas  section  6.  relates  to  con- 
tracts made  by  the  parties  when  they  come 
together.  This  case,  I  think,  falls  clearly 
within  section  6.  The  plaintiff  comes  with 
his  horse  to  the  station,  pays  for  the  car- 
riage of  it,  and  the  clerk  produces  the  ticket, 
— whether  the  plaintiff  signs  it  or  not  is  im- 
material : — if  he  agrees  to  the  terms  set  forth 
in  it  he  is  bound  by  them.  It  is  clear  that 
he  did  agree  to  them  here ;  the  company, 
consequently,  is  protected  in  this  action. 

Erle,  J. — It  is  perfectly  clear  that  the 
defendants  undertook  to  carry  the  horse 
upon  the  terms  that  they  were  not  to  be 
responsible  for  damages  that  might  happen 
to  it.  The  consideration  for  the  -plaintiff 
assenting  to  the  agreement  was  the  carriage 
of  the  horse  by  the  defendants  on  the  pay- 
ment of  the  fare.  Whether  the  plaintiff 
had  signed  the  paper,  or  whether  the  clerk 
had  mentioned  the  terms,  or  whether  the 
latter  had  delivered  to  the  plaintiff  a 
ticket  saying  what  the  terms  were,  there 
would  have  been  in  each  case  good  evidence 
of  an  agreement  between  the  parties.  The 
4th  section  of  the  ('arriers  Act  provides 
that  public  notices  shall  no  longer  be  of 
avail.  It  used  to  be  a  constant  question 
whether  knowledge  of  a  public  notice  was 


brought  home  to  the  party  lei 
things  to  be  carried.  To*J>reT4 
question,  it  was  provided  in  th< 
"public"  notices  should  be  no 
any  avail.  But  that  section  does 
section  6,  by  which  every  cani 
free  to  make  a  special  agreement 
party  sending  goods.  Assuming  i 
dants  to  be  common  carriers  in  t 
possible  sense,  I  think  tlMtt  thia  i 
contract  under  section  6,  and 
defendants  are  protected  by  it. 
Appeal  c 


[IN  THB  EXCHEQUER  CHAl 
THE    GRANTHAM    CA 

185*>  ^^^^    ^'     ^^^     ^^ 

MavTo      '  NOTTINGHAM      AND 

^        *  AND  EASTERN  JUNC1 

'  WAY  COMPANY.* 

Statute,  Construction  of — RaUt 
pany — Liability  to  pay  **/rom  a 
diately  after  the  opening  of  ih 
between  A,  and  G,  for  public  u$e. 

It  being  proposed  to  form  a  rai 
A.  through  N.  and  G,  to  B^  an 
known  that  the  line  when  open^ 
N.  would  compete  with  and  iiym 
canal,  and  when  open  from  N.  to 
in  like  manner  compete  with  and 
G,  canal,  a  private  act  of  parliat 
10  Vict.  c.  chi.)  was  obtained^  wh 
rtzed  the  formation  of  the  whoi 
from  A.  to  B,  and  which  stated  \ 
intended  that  the  canals  and  raih 
be  worked  in  connexion,  and  thai 
companies  should  be  incofporatec 
railway  company.  Section  73. 
that  the  railway  company  should  I 
pay  to  the  canal  companies  a  spet 
per  share  for  all  their  shares  *' 
immediately  after  the  opening  of  i 
between  A,  and  G.  for  public  m 
railway  was  afterwards  made  a 
for  a  portion  only  of  the  space  fro 
namely  from  N.  to  G : — Held,  { 
J.  dissentiente^  that  the  opening 
use  of  any  portion  of  the  line  betw 

•  Coram  Parke,  B.,  Alderson,  B^ 
Cresswell,  J.,  Piatt,  B.,  WUliams,  J., 
and  Martin,  B. 
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;.   ^rendered  ihe  railway  company  liable  to 
,M  /cr  the  canal  shares. 

ThM  was  a  writ  of  error  upon  a  judg- 
ment given  in  favour  of  the  defendants  by 
the  Court  of  Queen's  Bench  upon  a  special 
Terdict 

The  action  was  debt,  to  recover  from 
the  defendants  the  purchase  price  of  all 
the  shares  in  the  Grantham  Canal  Com- 
pany, which,  by  section  73.  (1)  of  their 
railway  act  (the  9  &  10  Vict.  c.  civ.),  the 
defendants  became  liable  to  pay  for  **  from 
•nd  immediately  after  the  opening  of  the 
railway  between  Ambergate  and  Grant- 
ham for  public   use."      The  declaration 
alleged  that  the  railway  between  Amber- 
S^te  and  Grantham  had  been  opened  for 

0)  Sutnte  9  &  10  Vict.  c.  civ.  s.  78.    **  And 

^^^^nu  the  capital  of  the  Nottingham  Canal  Com- 

PttyeoDiittiof  the  sum  of  75,000/.,  divided  into 

IJ^iham  of  the  original  value  of  150L  each  :  and 

^Ij^VBtt  the  capital  stock  of  the  company  of  pro- 

l^tott  of  the  Grantham  Canal  Navigation,  other- 

*^  called  in  this  act  the  Grantham  Canal  Com- 

pBJf  originally  conaiated  of  75,0001,  divided  into 

'^  iharcs  of  the  value  of  lOOi  each,  which  capital 

*^  under  the  powers  of  the  said  act,  37  Geo.  3, 

ywtiedto  the  sum  of  112,500/.  hy  the  conversion 

^j^  nid  shares  into  shares  of  150/.  each:  and 

*^ci««  al]  calls  have  been  paid  up  on  the  shares  in 

Be  lud  csoal  companiea  with  the  exception  of  one 

J>vtin  the  said  Grantham  Canal  Company,  which 

■whecome  forfeited  for  non-payment  of  calls,  and 

^  of  the  said  shares  in  the  Nottingham  Canal 

^^■psay  is  now  of  the  value  of  225/. ;  and  each 

*^  nid  shares  in  the  Grantham  Canal  Com- 

i*|9  i*  DOW  of  the  value  of  160/. ;    be  it  enacted, 

^Jnm  and  immediately  qfter  the  opening  qf  the 

'*'^|r  between  Jmhergate  and  Orantham  for  public 

f*^  company  hereby  incorporated  shall  be  liable 

*P>y  to  the  committee  of  management  for  the 

^  heing  of  the  Nottingham  Canal  Company  for 

J*  Vie  of  the  persons  who  at  the  time  of  the  opening 

^^  rnimay   between  Ambergate  and  Orantham 

''^  Ve  proprietors  of  the  Nottingham  Canal  the 

^^  it&l,^  for  and  in  lieu  of  each  share  in  the 

r^^ham  Canal ;  and  shall  also  be  liable  to  pay 

*9^  committee  of  management  for  the  time  being 

5«e  Orantham  Canal  Company  for  the  use  of  the 

rj^QlM  who  at  the  time  of  the  opening  of  the  railway 

jTy^  jfwtbergate  and  Orantham  shall  be  proprie- 

T^  of  the  Grantham  Canal  the  sum  of  160/.,  for 

S^Ui  lieu  of  each  share  (including  the  said  for- 

^?y  share)  in  the  Grantham  Canal ;  and  they  are 

^^^  required  to  pay  the  same  several  sums  to 

^7  %Bd  oooimittees  of  management  for  the  time 

nspcetively  within  six  calendar  months /rom 

'   \  ^  ike  railway  between  Ambergate  and 

but  without  interest  in  the  mean  time," 


public  use.     This  allegation  was  traversed 
by  the  defendants. 

The  special  verdict  found  that  the  rail- 
way had  been  opened  from  Grantham  to 
Nottingham,  but  had  not  been  opened 
from  Nottingham  to  Ambergate.  The 
opening  of  the  railway  from  Grantham  to 
Nottingham  had  a  tendency  to  injure  the 
Grantham  Canal  Company  as  it  competed 
with  it,  but  did  not  affect  the  Nottingham 
Canal  Company,  who  would  not  suffer 
until  the  line  from  Nottingham  to  Amber- 
gate was  opened.  The  recital  of  the  act 
shewed  that  it  was  intended  that  the  rail- 
way and  the  Nottingham  and  Grantham 
Canals  should  be  worked  in  connexion, 
and  that  the  canal  companies  should  be 
consolidated  and  incorporated  with  the 
new  railway  company. 

The  case  was  argued  (Feb.  2),  by 
Bramwell,  for  the  plaintiffs. — By  the  true 
construction  of  the  private  act,  the  9  &  10 
Vict.  c.  civ.,  the  time  for  payment  runs 
from  the  opening  of  any  part  of  the  line 
between  Ambergate  and  Grantham.  As 
the  line  from  Grantham  to  Nottingham 
which  has  been  opened  was  part  of  the 
proposed  line  between  Ambergate  and 
Grantham,  the  event  has  happened  on 
which  the  payment  was  to  be  made.  This 
view  of  section  73.  is  fortified  by  the  terms 
of  other  sections.  By  section  77.  each 
proprietor  has  an  option  of  taking  .shares 
in  the  railway  in  lieu  of  payment  in  cash ; 
and  section  78.  says,  that  such  proprietor 
shall  not  be  liable  to  pay  any  money  in 
respect  of  such  share.  It  speaks  of  the 
earning  of  dividends  and  the  working  of 
the  company  before  the  whole  capital 
stock  is  paid  up  ;  and  it  contemplates  that 
there  might  be  a  partial  opening  and  a  par- 
tial working  of  the  line.  The  word  **  be- 
tween" is  an  ambiguous  expression.  It 
does  not  mean  "the  whole  distance  be- 
tween," but  "in  some  part  between."  The 
interpretation  clause,  section  119,  which 
defines  the  term  "the  railway"  to  mean, 
when  the  context  is  not  repugnant,  the 
whole  railway  proposed  to  be  made,  has  no 
bearing  on  the  construction  of  section  73, 
which  clearly  does  not  speak  of  the  entire 
railway.  In  sections  64,  65,  66,  69.  and 
70,  the  word  "  railway"  means  the  railway 
or  a  part  of  it. 
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Sir  F.  KeUy,  for  the  defendants.— The 
words  of  the  statute  must  be  construed  in 
their  plain  and  ordinary  meaning.  The 
opening  of  the  railway  between  Amber- 
gate  and  Grantham  clearly  means  opening 
it  the  whole  distance  continuously  from 
Ambergate  to  Ghnntham.  Had  the  inten- 
tion of  the  legislature  been  that  the  canals 
were  to  be  paid  for  as  soon  as  any  portion 
of  the  line  had  been  opened,  the  language 
of  the  act  would  have  been  very  di£ferent. 
The  words,  "any  portion  of  the  line," 
would  have  been  inserted.  The  provisions  of 
section  78,  with  respect  to  dividends  may 
have  been  put  in  to  provide  for  the  event  of 
the  opening  of  some  portion  only  of  the  line 
not  lying  between  Ambergate  and  Grant- 
ham, but  the  other  side  of  Grantham.  It 
is  reasonable  to  suppose  that  the  intention 
of  the  legislature  was,  that  when  the  rail- 
way which  ran  collateral  to  the  canals 
should  be  completed,  the  purchase  price 
should  be  paid  for  the  canids,  and  not  till 
then.  Further,  the  opening  of  a  whole 
railway  for  public  use  is  a  notorious  event 
accompanied  with  circumstances  likely  to 
make  it  remembered  ;  but  it  may  be  diffi- 
cult to  tell  after  a  very  short  lapse  of  time 
when  it  was  that  the  first  portion  of  a  line 
was  opened.  It  is  probable,  therefore, 
that  the  legislature  would  fix  the  time  of 
payment  of  such  large  sums  as  the  pur- 
chase price  of  all  the  shares  in  two  canal 
companies  with  reference  rather  to  the 
notorious  than  to  the  more  obscure  event. 
By  section  77.  the  option  of  the  canal 
shareholders  to  take  shares  in  the  railway 
instead  of  money  is  to  be  exercised  within 
two  months  from  the  opening  of  the  rail- 
way. 

Bramwell  replied. 

Cur.  adv,  vulL 

The  following  judgments  were  now  de- 
livered. 

Alderson,  B. — The  question  in  this 
case  arises  upon  a  special  verdict  in  an 
action  brought  by  the  plaintiffs  against 
the  defendants  upon  a  private  act  of  par- 
liament, the  9  &  10  Vict.  c.  civ.  *  From 
the  statement  in  the  special  verdict  it  will 
be  seen  that  the  sole  question  is  as  to  the 
meaning  of  some  words  in  section  73.  of 
that  act,  which  is  as  follows. — [He  here 


read  the  section.]— The  opening  o 
road  mentioned  in  this  section  is,  i 
the  opening  of  the  railway  auth< 
the  act,  namely,  the  railway  fron 
gate  through  Nottingham  to  Spa! 
Boston,  called  the  Ajmbergale,  Nc 
and  Boston  and  Eastern  Junction 
which  was  to  begin  at  Ambergate 
through  Nottingham  i^id  Grant 
end  at  Spalding.  The  sole  qu* 
whether  that  opening  was  to  be 
the  whole  of  the  intermediate  i 
tended  to  be  occupied  by  the 
railway  between  Ambergate  and  G 
taking  the  expression  to  mean  th 
of  which  one  end  is  Ambergate 
other  is  Grantham,  or  whether  th* 
is  not  opened  between  them  if  it  i 
in  any  part  of  the  intermediate  i 
tween  the  two  places.  If  the  int 
the  legislature  did  not  agree  with 
last  suggested,  the  correct  ea 
would  have  been  that  it  should  b 
from  one  place  to  the  other,  oa 
whole  space  between  them.  Tl 
used,  however,  would  be  very  lik 
used  in  that  sense  in  common  ; 
and  might  be  so  understood  by  an 
reader,  although  in  their  strict  gxa 
sense  they  did  not  so  import.  Tl 
therefore,  being  in  a  certain  degr 
guous,  we  must  refer  to  the  co 
determine  in  what  sense  they  w 
and  what  is  their  meaning.  If  w 
the  context,  we  think  the  mei 
the  words  is  that  which  they  beai 
strict  grammatical  sense.  The  i 
the  act  shews  it  was  intended  that 
sent  railway  and  also  the  Netting 
Grantham  Canals  should  be  w< 
connexion,  and  that  the  canal  c< 
should  be  consolidated  and  in« 
with  the  railway  company;  and 
purpose  of  effecting  that  object, 
section  enacts,  that  the  railway  i 
shall  purchase  both  the  canals  al 
given,  and  both  at  the  same  time, 
is  that  time  ?  According  to  the  { 
construction,  and  the  common  gnu 
sense  of  the  words  used,  it  is  i 
railway  from  Ambergate  to  Spa 
opened  in  any  part  between  Ai 
and  Grantham.  According  to  th 
dants,  and  according  to  the  probi 
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Bwlar  undentanding  of  the  words  used, 
m  when  the  whole  spaee  between  these 
p  ttAtkms  is  made*  Which  is  the  most 
■onable  constmctionf  looking  at  the 
ect  of  the  act,  the  purchase  of  both 
.alt  at  the  same  time  ?  We  may  collect 
SI  the  special  verdict  that  the  Grantham 
imal  would  be  injured  by  the  opening  of 
"ft  of  the  railway  lying  between  Amber- 
0  and  Grantham,  for  it  is  expressly 
xid  it  would  be  injured  by  the  opening 

the  part  between  Nottingham  and 
Kntham,  and  the  opening  of  the  residue 

the  space  between  Nottingham  and 
nl)eigate  would  in  like  manner  presum* 
Ly  injure  the  Nottingham  Canal  Com* 
Eiy.  Is  it  not  more  reasonable,  then,  to 
Id  that  the  time  for  the  purchase  of  both 
'when  either  of  the  canals  begins  to  be 
|vired  by  the  opening  of  any  part  of  the 
ilway  between  Ambergate  and  Grantham, 
tihcr  than  after  both  had  been  injured  by 
le  opening  of  the  whole  space ;  in  which 
Me  the  degree  of  injury  will  vary  accord- 
ig  SI  one  or  the  other  end  be  first  opened, 
ad  according  to  the  length  of  time  it  con- 
■nuct  open  before  the  whole  is  completed  ? 
^  the  fwmer  case  each  canal  receives 
^  &I1  stipulated  price  at  the  same  time, 
^  eadi  before  it  has  sustained  any  mate- 
^  injury,  and  thus  both  are  placed  on 
Pi^ecjiely  the  same  footing ;  in  the  latter, 
^^  most  have  all  its  profits  for  a  time 
>nidi  longer  than  the  other.  The  com- 
Pc&istkm  for  the  loss,  that  is,  the  sum  to 
^  piid  to  each  canal,  is  exactly  the  same 
^  whatever  time  it  is  made,  and  both  be- 
^^*ie  payable  at  precisely  the  same  time, 
'^ooiding  to  the  clear  provisions  of  the 
^^^tute.  The  Grantham  Canal  is  now  in- 
iy*d  by  the  opening  of  the  railway  from 
Nottb^iam  to  Grantham,  and  would  pro- 
°^y  continue  so  injured  for  years  until 
•*  railway  is  extended  to  Ambergate, 
^  the  proprietors  are  to  receive  only  a 
l^vdated  price,  and  without  interest.  The 
■Mtaigliam  Canal  would  be  injured  for  a 
**di  less  time,  and  yet  it  would  receive 
^  ^  agreed  price.  Surely  that  is  very 
^^'•■onable.  We  think,  therefore,  the 
>tifi'  construction  ought  to  prevail,  it 
I  at  the  same  time  the  strict  gramma- 
i  of  the  words,  and  by  far  the  most 
If  the  provisions  of  the  statute 


enacted  that  the  railway  company  were  to 
receive  some  private  advantage  from  the 
construction  of  the  railway  from  Amber* 
gate  to  Grantham,  it  might  have  been 
proper  to  construe  the  statute  against  them, 
and  to  hold  that  the  company  was  bound 
to  open  it  for  the  whole  space :  the  context 
in  that  sense  would  have  required  us  to  have 
put  the  popular  construction  on  the  words 
of  the  clause.  On  the  argument  before  us, 
inferences  were  attempted  to  be  drawn  by 
the  learned  counsel  on  each  side  from  other 
clauses  of  the  act.  We  think  there  is  no 
light  thrown  on  the  question  by  either  of 
them.  Sir  Fitzroy  Kelly  argued  from  the 
77th  section,  which  gives  an  option  to  take 
shares  in  the  railway  at  any  time  before 
the  expiration  of  two  calendar  months 
"from  the  opening  of  the  railway  between 
Ambergate  and  Ghrantham  for  die  public 
use,"  tibat  it  must  be  the  opening  for  the 
whole  distance,  which  would  be  notorious. 
The  canal  proprietors  must  reasonably  be 
presumed  to  know  it.  Surely  the  opening 
of  any  part  of  the  same  space,  though  not 
so  notorious,  is  sufilciently  notorious  to 
make  it  well  known.  On  the  other  hand, 
Mr.  Bramwell  argued  from  the  78th  sec* 
don  that  it  was  obvious  the  legislature  con- 
templated a  payment  of  dividends  frx>m  the 
railway  profits,  payable  to  the  canal  share- 
holders by  virtue  of  the  former  clause.  But 
the  answer  is,  that  such  a  provision  may  be 
explained  on  the  supposition  that  the  rail- 
way was  complete  and  open  for  all  the 
space  between  Ambergate  and  Gb-antham, 
but  not  complete  to  Boston  or  Spalding. 
Our  opinion  is  founded  on  the  grammatical 
construction  of  the  73rd  section,  its  perfect 
fairness,  and  the  unreasonableness  of  that 
contended  for  by  the  defendants.  The 
opinion,  therefore,  of  the  majority  of  the 
Court  is,  that  the  judgment  of  the  Court  of 
Queen's  Bench  must  be  reversed. 

WiLUAMS,  J. — I  am  of  opinion  that  the 
judgment  of  the  Court  of  Queen's  Bench 
was  right.  I  think  that  the  word  **  between" 
may  be  applied  grammatically  as  well  in 
speaking  of  the  whole  distance  included 
between  two  designated  extremities,  as  of 
any  point  between  them.  The  application 
seems  to  be  governed  by  popular  usage, 
according  to  the  matter  spoken  of;  for  ex- 
ample, the  word  is  applied  in  the  one  way 
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when  we  speak  of  a  canier  between  London 
and  York,  and  in  the  other  when  we  speak 
of  an  inn  between  these  two  cities,  only  the 
sense  of  the  word  "  between"  is  varied ;  but 
in  the  one  case  there  is  before  the  word 
an  ellipsis  of  ''  along  the  whole  distance," 
and  in  the  other  of  some  spot  In  the  dis- 
tance." In  speaking  of  opening  the  railway 
for  public  use  between  the  one  and  the 
other  terminus,  the  words  **  along  the  whole 


distance"  are  plainly,  in  my  appn 
meant  to  be  understood  before  i 
'*  between."  It  is  said  the  enaic 
question,  if  so  held,  would  work 
but  I  do  not  think  that  it  is  i 
reason  for  giving  to  the  words  uac 
legislature  a  m«aaing  which  I  ca 
lieve  they  were  ever  meant  to  ha^ 
Judgment  re\ 
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2  TWILKINSON  V.  THE  ANOLO-CALI- 
'  <  FOENIAN  GOLD  MINING  COM- 
*•      t    PANY. 

t-Sioek  Company  —  Shareholder  — 
'ton  of  Deed  of  Settlement — Certificate 
oprietorship   of  Shares —  Ri^ht   to 

Joint-Stock  Companies  Registration 
1  4*  B  Vict,  c.  no.)  by  section  51. 
Ihaif  **  on  demand  of  the  holder  of  any 
\he  company  shall  cause  a  certificate 
proprietorship  of  such  share  to  he 
ed  to  such  shareholder"  and  by 
3.  the  word  **  shareholder"  is  to  mean 
rson  entitled  to  a  share  in  a  company, 
ho  has  executed  the  deed  of  settlement, 
as  such  meaning  is  not  excluded  by 
text  or  the  nature  of  the  subject-matter, 
d,  that  a  holder  of  shares  in  a  joint- 
nmpany  who  has  not  executed  the  deed 
lement,  is  not  entitled  to  a  certificate 
section  51. 

t  declaration  alleged  that  the  defend 
were  a  completely  registered  corn- 
formed  under  a  deed  of  settlement, 
Md  the  plaintiff  became  a  subscriber 
wrm  to  he  received  by  him  as  soon  as 
tflwfiiiifi  were  completely  registered, 
wi'fM  the  deposit  upon  such  shares ; 


and  that  after  the  complete  registration 
of  the  defendants,  tJie  plaintiff  duly  exe^ 
cuted  the  said  deed  of  settlement  except 
as  to  a  certain  provision  therein  numbered 
179,  and  that  by  virtue  of  the  premises  and 
of  the  statute  the  plaintiff  was  entitled  to 
have  made  out  by  the  defendants  &  certificate 
of  the  proprietorship  of  the  said  shares  so 
subscribed  for  by  the  plaintiff  as  aforesaid, 
and  alleged  as  a  breach  that  the  defendants 
refused  to  deliver  io  him  such  certificate. 
The  plea  alleged  that  the  plaintiff  had  not 
executed  the  deed  of  settlement. 

Held  (on  demurrer  to  the  plea)  that  the 
declaration  shewed  no  cause  of  action,  as  it 
must  be  taken  to  omit  any  allegation  that  the 
plaintiff  had  executed  the  deed  of  settlement. 

There  can  be  no  such  thing  as  a  partial 
execution  of  a  deed. 

Case.  The  declaration  stated  that  the 
defendants  were  a  joint-stock  company 
completely  registered  under  and  in  pur- 
suance of  the  7  &  8  Vict.  c.  .110,  and 
formed  hy  a  certain  deed  of  settlement, 
hearing  date,  to  wit,  the  16th  of  August 
A.D.  1851 — {profert  excused,  by  reason 
of  the  deed  being  in  the  possession 
of  the  defendants].  That  the  said  deed 
of    settlement   contained,   amongst  other 
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provisions,  a  provision  that  the  pre- 
sent capital  of  the  defendants  should  be 
50,000/.  to  be  subscribed  for  in  100,000 
shares  of  10».  each,  and  that  the  whole  of 
such  sum  of  lOs.  for  each  share  should  be 
paid  up  within  twenty-one  days  after  the 
complete  registration  of  the  defendants; 
and  lastly,  a  provision,  designated  in  the 
aforesaid  deed  of  settlement  by  the  num- 
ber of  179,  and  which  was  in  the  words 
following,  that  is  to  say,  '*  That  whenever 
under  any  of  thp  provisions  of  these  pre- 
sents a  certain  number  of  days  or  other 
period  is  required  to  elapse  in  order  to  give 
effect  to  any  provision,  act,  deed,  matter 
or  thing,  or  any  period  or  number  of  days 
is  fixed  for  any  purpose  whatsoever,  the 
first  of  such  days,  or  the  first  day  of  such 
period,  shall  be  excluded  from,  and  the  last 
of  such  days,  or  the  last  day  of  such  period, 
shall  be  reckoned  and  included  in  the 
computation  of  the  period  required.  And 
it  is  hereby  agreed  and  declared  between 
and  by  the  parties  to  these  presents,  that 
notwithstanding  the  dates  of  the  respective 
execution  of  these  presents  by  the  respec- 
tive parties  hereto,  the  contract  intended 
to  be  effectuated  by  these  presents  shall 
be  held  to  have  commenced  as  and  from 
the  day  first  above  written ;  and  that  the 
share  or  shares  of  every  subscriber  for  any 
part  of  the  capital  of  the  company  who 
shall  not  execute  these  presents  within  three 
months  from  the  day  of  the  date  hereof 
shall  be  forfeited,  if  Uie  board  of  directors 
shall  think  fit,  and  the  amount  paid  upon 
such  share  or  shares  shall  become  the  pro- 
perty of  the  company."  Averment,  that 
before  and  at  the  time  of  the  complete 
registration  of  the  defendants  as  such 
company  as  aforesaid,  and  before  and  at 
the  time  of  the  plaintiff  executing  the 
aforesaid  deed  of  settlement  as  thereinafter 
mentioned,  to  wit,  on  &c.,  the  plaintiff 
became  and  was  a  subscriber  for  divers,  to 
wit,  twenty  shares  of  lOs,  each  in  the  said 
capital  or  joint  stock  of  the  defendants, 
such  shares  to  be  received  by  the  plaintiff 
as  soon  as  the  defendants  were  completely 
registered  as  such  company  as  aforesaid, 
and  that  within  twenty-one  days  after  the 
complete  registration  of  the  defendants  as 
aforesaid,  and  before  the  execution  of  the 
said  deed  of  settlement  by  the  plaintiff  as 
thereinafter  mentioned,  and  within  three 


months  firom  the  day  of  the  di 
aforesaid  deed  of  settlement,  to  w 
the  plaintiff  had  paid  the  defisn 
full  amount  of  10«.  for  and  in 
each  and  every  of  the  said  twei 
so  subscribed  for  by  him  as  ther 
mentioned.  And  Uiat  a£us  the 
registration  of  the  defendants  as  i 
pany  as  aforesaid,  and  before  th< 
ting  of  the  grievances  thereina 
tioned,  and  whilst  the  plaintiff 
subscribfor  as  afbxesaidy  to  wit,  oi 
plaintiff  duly  executed  the  saiddi 
tlement,  under  which  the  defendai 
company  were  formed  as  aforesai 
as  to  tibe  said  therein  and  hen 
mentioned  provision  designated 
number  of  179  as  aforesaid,  of  i 
defendants  then,  to  wit,  on  &c, 
notice ;  and  the  plaintiff  then, 
the  defendants  were  completely  : 
as  aforesaid,  and  before  and  at  tl 
the  committing  the  grievances  th 
stated,  to  wit,  on  &c.  became 
entitled,  under  and  by  virtue  of  i 
said  statute  and  of  the  premises 
to  have  made  out  by  the  defe 
certificate  of  the  proprietorship  c 
the  before- mentioned  shares  for  ^ 
plaintiff  had  so  subscribed  as  tha 
stated,  specifying  therein  respec 
shares  to  which  the  plaintiff  was 
and  the  amount  paid  up  in  r 
such  shares,  at  the  date  of  sue 
cate,  and  to  have  such  certificate 
common  seal  of  the  defendant 
thereto  delivered  to  him,  the  ph 
demand  ;  and  although  afterwf 
whilst  he,  the  plaintiff,  was  entitle 
certificates  as  aforesaid,  and  b 
committing  of  the  grievances,  &< 
on  &c.,  the  plaintiff  did,  pursuant  t 
thereinbefore  -  mentioned  statute, 
of  the  defendants  that  the  defendai 
cause  a  certificate  of  the  propriel 
each  of  the  before-mentioned  shi 
delivered  to  him,  the  plaintiff^  j 
and  proprietor  of  such  shares,  pn 
the  provisions  of  the  said  act  of  pa; 
yet  the  defendants,  well  knowiD| 
mises,  &c.,  did  not  nor  would,  oi 
made  by  the  plaintiff  US  aforesa 
any  other  time,  cause  a  certifica 
proprietorship  of  each  of  the  bef 
tioned  shares,  or  of  any  or  of 
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ibein,  to  be  delivered  to  the  plaintiff  as 
proprietor  thereof,  but  the  defendants, 
although  often  requested  so  to  do,  and 
although  a  reasonable  time  for  making  out 
and  delivering  such  certificates  as  afore- 
tud  had  long  elapsed  before  the  com- 
mencement of  this  suit,  had  hitherto  wholly 
neglected  and  refused,  and  still  did  neglect 
"id  refuse  to  make  out  and  deliver  such 
®®tificate  as  aforesaid. 

Second  plea— That  the  formation  of  the 

J**^  company  was  commenced  after   the 

**t  day  of  November  1844,  and  that  it  was 

•  company  within  the  operation  of  the  act 

^^  paxliament  in  the  declaration  mentioned ; 

^•t  the  plaintiff  had  not  at  the  time  of  the 

^^ninjitting  of  the  alleged  grievances  exe- 

^'^^^  the  deed  of  settlement  of  the  said 

^•Jipany,  or'  any  deed  referring  thereto. 

Verification. 

^  special  demurrer,  on  the  grounds 
v^»nongst  others)  that  the  second  plea  did 
^^t  confess  that  the  plaintiff  executed  the 
««ed  of  settlement,  and  that  it  contained  an 
••Runaentative  traverse  that  the  plaintiff 
^^ecnted  the  said  deed  of  settlement,  &c., 
•**d  that  the  company  were  formed  under 
«©  deed  of  settlement  as  in  the  declaration 
*a«ntioned. 

Jomderin  demurrer. 

Poterjon,  in  support  of  the  demurrer  (1). 

•—PiiBt,   the  plea  is  bad,  as  there  is  no 

'necessity  for  the  plaintiff  to  have  executed 

^k«  deed  of  settlement  of  the  company  in 

'^der  to  be   entitled   to   a  certificate   of 

^«W8.    This  must  depend  upon  the  pro- 

''^wms   of   the    Joint-Stock    Companies 

*«giitration  Act   (7  &  8  Vict.  c.  110), 

^Ideh  contains  no  section  expressly  making 

^^  execution  of  the  deed  a  condition  pre- 

®^t  to  the  title  to  shares.     Section  25, 

^'*Ash  enables  the  company,  on  complete 

f^>«tration,  to  issue  certificates  of  shares, 

^  perfectly  general  in  its  terms,  and  is  not 

***A«d  to  any  particular  persons.  The  in- 

^^'P^tion  clause,  section  8,  will  be  relied 

ypon  hy  the  defendants,  as  shewing  what 

2^  meaning  of  the  word  "  shareholder" 

^"J'ljjiout  the  act;    but  looking  to  the 

^"^Nfioii  of  that  word  there,  it  is  plain  that 

^£!y°  "entitled  to  a  share"  may  be 

^***nt  from  one  "  who  has  executed  the 

ati|f){Baa  ^  btfoie  Lord  Campbell,  C.J.,  Cole- 
^^S-Kdt,  J.  and  Crompton,  J. 


deed  of  settlement;"  and  by  another  part 
of  that  clause,  the  word  "subscriber" 
means  one  who  has  agreed  to  take  shares, 
but  who  has  not  executed  the  deed  of  set- 
tlement. 

[Lord  Campbell,  C.J.  —  The  word 
"  shareholder"  seems  to  be  used  in  dif- 
ferent senses  in  different  parts  of  the  act.] 

[Erle,  J. — A  distinction  is  made  in 
section  3.  between  a  "  subscriber"  who  is 
an  inchoate  shareholder,  and  a  "share- 
holder" complete.] 

It  is  plain  that  in  section  26.  the  word 
"  shareholder"  is  not  used  in  the  restricted 
sense  given  to  it  in  section  3.  No  "  share- 
holder" is  entitled  to  receive  dividends  or 
profits,  or  to  the  remedies  or  powers 
thereby  given  to  shareholders  before  he  has 
executed  the  deed.  Still,  for  some  purposes 
he  is  a  shareholder  before  he  has  executed 
the  deed.  This  declaration  alleges  that 
the  plaintiff  became  a  subscriber  for  shares 
to  be  received  as  soon  as  the  company  was 
completely  registered,  and  section  7.  only 
requires  the  deed  to  be  executed  by  one- 
fourth  of  the  subscribers  before  complete 
registration.  Then,  section  51,  which  is 
that  upon  which  the  present  question  arises, 
gives  the  holder  of  any  share  a  right  to 
demand  a  certificate  of  the  proprietorship 
of  such  share  to  be  delivered  to  him.  The 
terms  of  that  section  do  not  appear  to 
require  that  the  party  applying  for  the 
certificate  should  have  executed  the  deed, 
and  section  52.  clearly  shews  that  the 
holder  of  shares  may  dispose  of  them  with- 
out having  such  a  certificate.  This  evi- 
dently refers  to  a  disposal  of  scrip,  and  so 
the  words  "  holder  of  shares"  is  not  there 
used  in  the  limited  sense. 

[Crompton,  J. — But  applying  the  inter- 
pretation clause,  he  must  have  executed 
the  deed  before  he  can  be  a  share- 
holder.] 

The  term  "  holder  of  shares"  need  not 
be  construed  exactly  as  "shareholder." 
But,  secondly,  admitting  that  the  execu- 
tion of  the  deed  is  a  condition  precedent  to 
obtaining  a  certificate,  it  must  be  a  deed 
such  as  is  contemplated  by  the  act. 

[Lord   Campbell,  C.J. — Still,   if   the 
execution  of  a  deed  be  a  condition  prece- 
dent,  the  declaration   is   bad   on  general 
demurrer  for  not  averring  it,] 
2U 
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It  is  averred  that  the  plaintiff  executed 
the  deed  under  which  the  defendants  were 
formed,  except  as  to  the  clause  numbered 
179,  which  is  not  according  to  the  act. 

[Lord  Campbell,  C.J. — ^That  clause  is 
alleged  to  be  part  of  the  deed.  I  do  not 
see  how  there  can  be  a  partial  execution  of 
the  deed.] 

Section  7.  shews  that  clauses  may  be 
introduced  into  the  deed  making  provision 
for  such  other  purposes,  besides  those  spe- 
cified in  the  act,  as  the  parties  may  think 
proper.  It  is,  therefore,  competent  to  any 
individual  subscriber  to  disagree  with  any 
particular  clause,  and  to  execute  the  rest 
of  the  deed. 

[Coleridge,  J. — How  would  you  pro- 
pose to  prove  that  allegation  ?] 

By  producing  the  deed,  with  the  plain- 
tiff's signature  and  seal  attached,  but 
having  the  words  added  "  except  article 
179." 

[Lord  Campbell,  C.J. — Such  an  exe- 
cution is  unknown  to  the  law.  We  all 
agree  that  it  must  be  taken  that  the  de- 
claration contains  no  allegation  of  any 
execution  at  all,  and  you  must,  therefore, 
fall  back  on  your  first  ground  of  argu- 
ment.] 

fVilles,  contra. — It  is  assumed  by  the 
plaintiff  that  every  subscriber  to  a  joint- 
stock  company  has  a  right  to  obtain  firom 
the  company  evidence  of  his  title  to  the 
shares  subscribed  for,  without  having 
bound  himself  to  perform  the  conditions 
upon  which  the  shares  are  issued  to  him. 
This  plaintiff  describes  himself  as  a  person 
who  stands  out  and  refuses  to  execute 
one  clause  of  the  deed  of  settlement.  If 
under  these  circumstances  he  has  a  right 
to  a  certificate  of  shares,  the  consequence 
would  b^  that  each  of  the  other  share- 
holders might  refuse  to  execute  a  different 
clause,  and  so  there  would  be  no  com- 
munity of  obligation.  The  declaration 
must,  therefore,  be  read  as  containing  no 
averment  that  the  deed  was  executed  at 
all,  and  it  comes  to  the  question  whether, 
without  executing  the  deed,  a  party  has 
a  right  to  demand  a  certificate  of  shares. 
Now  the  deed  of  settlement  is  the  very 
foundation  of  the  company,  and  is  essen- 
tial to  its  existence  as  a  company,  and  the 


deed  must  be  registered  before  an 
can  be  carried  on.  Every  subseri 
fore,  undertakes  to  execute  it.  I 
4,  and  11.  shew  that  there  is  a « 
between  a  "subscriber"  and  i 
holder."  Section  26.  gives  certai 
and  powers  to  shareholders,  pro' 
have  executed  the  deed  of  f 
and  one  of  these  powers  is,  tb 
have  a  certificate  under  section 
will  enable  them  to  go  into  the  i 
sell  their  shares. 

[Lord  Campbell,  C.J. — ^Maj 
that  a  person  can  have  a  certific 
executing  the  deed,  although  h 
all  the  remedies  and  powers  gin 
act?] 

The  requisites  of  section  26. 
more  extensive  than  those  of  we 
it  is  necessary  that  all  calls  shot 
up  in  addition  to  those  things  i 
constitute  a  complete  shareho] 
section  3.  The  power  to  make  < 
from  the  deed  of  settlement,  wb 
be  bad  if  it  omitted  the  clauses 
calls. 

[Coleridge,  J. — Is  not  the  '. 
pay  calls  imposed  by  the  statute 

That  question  has  been  rait 
Court  of  Exchequer  in  The  i 
Iron  Company  v.  Westohy^  which 
decided.  There  .is  nothing  in  t 
inconsistent  with  the  interpretat 
and  therefore  the  word  "  share! 
"holder  of  shares"  must  in 
the  deed  of  settlement  has  been 
Section  52.  is  not  against  this 
it  provides  that  the  want  of  a  c< 
not  to  prevent  a  transfer  of  si 
shareholder,  but  at  the  same  tin 
cution  of  the  deed  of  settlement 
to  enable  a  shareholder  to  tran 
section  54.  The  meaning  is,  tl 
who  is  in  a  condition  to  claim  a 
may  transfer  although  he  has  n 
obtained  the  certificate. 

Paterson,  in  reply. — Section 
be  repugnant  if  it  used  the  wor 
holder"  in  the  strict  sense  give 
section  8.  But  "  the  powers  here 
which  cannot  be  exercised  wit 
plying  with  the  conditions  there  i 
must  be  those  specified  in  the 
of  that  section,  and  those  only, ; 
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le  the  light  of  demanding  a  certificate 
'  seetion  51,  which,  therefore,  stands 
;tly  general  and  unconditional. 
>LBRIDGB,  J. — ^What  remedy  is  given 
stioQ  26  ?] 

e  word  '*  remedy'*  must  be  used  in 
ense  of  rights,  or  it  applies  to  the 
:•  of  enforcing  the  rights  there  given. 

RD  Campbkll,  C.J. — I  am  of  opinion 
the  defendants  are  entitled  to  our 
lent.  The  question  turns  on  the 
ruction  to  be  put  on  the  51st  section 
s  7  &  8  Vict.  c.  110,  which  enacts 
''on  demand  of  the  holder  of  any 
in  any  joint-stock  company  com- 
y  registered  under  this  act,  the  com- 
thall  cause  a  certificate  of  the  pro- 
mhip  of  such  share  to  be  delivered  to 
shareholder,  specifying  the  share  in 
ndertaking  to  which  such  shareholder 
itled,"  &c.  Looking  to  this  section 
tut  the  interpretation  clause,  I  should 
said  that  the  plaintiff's  view  was  cor- 
because  no  condition  is  there  imposed, 
he  right  is  given  to  the  holder  of  any 
t  wi^out  qualification.  But,  then, 
ive  the  interpretation  clause,  by  which 
legislature  gives  a  meaning  to  the 
B  Uiere  specified,  wherever  such  mean- 
t  not  excluded  by  the  context.  The 
I  '*  shareholder"  is  defined  to  mean 
f  person  entitled  to  a  share  in  a  com- 
\  and  who  has  executed  the  deed  of 
ement"  Wherever,  therefore,  we  find 
word  used,  unless  there  is  something 
lie  context  or  nature  of  the  subject- 
et  which  shews  that  such  a  meaning 
lot  be  intended,  it  must  mean  a  person 
Ut  executed  the  deed  of  settlement; 
giving  it  that  sense  in  section  51,  the 
ie  provides  that  on  demand  by  any 
on  entitled  to  a  share,  and  who  has 
vted  the  deed  of  settlement,  the  com- 
f  ihaU  issue  the  certificate.  There  is 
ling  repugnant  to  the  context  nor  ab- 
I  in  so  reading  that  section.  Here  the 
ttiff  is  a  holder  of  shares,  but  he  has 
executed  the  deed,  therefore  he  is 
^Btitled  to  a  certificate.  It  is  quite 
^'  fhat  this  sense  is  not  given  to  the 
L^ihaieholder*'  in  section  26,  because 
%ott  said  that  upon  executing  the 
^^flhudiolder  is  to  be  entitled  to  cer- 


tain privileges,  thereby  shewing  that  with- 
out execution  he  may  be  a  shareholder, 
but  not  clothed  with  those  privileges.  For 
these  reasons,  I  think  the  declaration  de- 
fective, and  the  plea  good. 

Coleridge,  J. — If,  on  the  proper  con- 
struction of  this  statute,  the  plaintiff  is 
bound  to  have  executed  the  deed  before 
he  can  be  entitled  to  a  certificate  of  shares, 
the  declaration  is  bad,  because,  as  has  been 
already  said  by  the  Court,  it  must  be  read 
as  containing  no  such  allegation.  In  order 
to  support  his  claim,  the  plaintiff  must 
bring  himself  within  sect.  51.  It  was  con- 
tended for  a  moment  that  the  term  **  holder 
of  shares"  is  not  the  same  as  "  shareholder," 
but  that  argument  cannot  be  supported. 
The  interpretation  clause  gives  a  definition 
of  the  word  **  shareholder,"  which  is  to  be 
adopted  so  feur  as  it  is  not  excluded  by  the 
context  or  by  the  nature  of  the  subject- 
matter.  The  effect  of  this  is,  that  wherever 
you  find  the  word  it  is  to  have  this  particular 
meaning  if  the  clause  where  it  occurs  can  be 
so  read,  and  there  is  nothing  in  section  51. 
to  prevent  that  construction  being  given 
to  the  term  there.  But  it  is  said,  that 
in  section  26.  this  word  cannot  have  the 
meaning  given  to  it  by  the  interpretation 
clause,  and  that,  therefore,  it  should  not 
have  it  in  section  51.  Granting,  for  the 
sake  of  argument,  that  this  is  so  as  to 
section  26,  the  answer  to  the  inference  is, 
that  the  context  excludes  the  proposed 
meaning  in  section  26.  but  not  in  section 
51.  I^s  decision  clearly  meets  the  jus- 
tice of  the  case,  because  no  person  ought 
to  be  enabled  to  claim  the  benefits  of 
the  company  until  he  has  put  himself 
into  a  position  to  be  compeUed  to  per- 
form the  duties  cast  upon  a  member  of 
the  company. 

Erle,  J. — The  question  for  us  is,  whe- 
ther the  plaintiff  has  a  right  to  the  certifi- 
cate under  section  51.  We  are  to  see  upon 
what  title  that  certificate  is  to  be  given. 
It  is  expressly  given  on  the  title  of  his 
being  a  shareholder.  Turning,  then,  to 
section  3,  we  find  the  definition  of  **  share- 
holder" to  be  a  person  who  is  entitled  to 
a  share,  and  who  has  executed  the  deed 
of  settlement.  The  declaration  must,  as 
has  been  already  said,  be  taken  to  con- 
tain no  allegation  that  the  plaintiff  had 
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9at  any  reason  being  assigned, 
my  joiisdiction  in  this  Court  to 
mandamus,  the  arrears  yrhich  he 
be  paid  to  him  by  the  East  India 
;  if  there  be  not,  we  cannot 
the  question  whether  the  East 
npany  were  justified  in  making 
tion.  The  applicant  must  make 
here  is  a  legal  obligation  on  the 
a  Company  to  pay  him  the  sum 
ids,  and  that  he  has  no  remedy 
'  it  by  action.  The  latter  point 
naterial  only  when  the  former  has 
ilished,  for  the  existence  of  a  legal 
obligation  is  the  foundation  of 
t  of  mandamus ;  but  it  seems  to 
€  attempt  to  shew  that  there  was 
ation  on  the  East  India  Company 
law  will  enforce  to  pay  any  sum 
to  Sir  Charles  Napier,  either  as 
er  of  the  Queen's  forces,  or  as 
er  of  the  native  troops,  has  en- 
ed.  A  legal  obligation,  which  is 
r  substratum  of  a  mandamus,  can 
(  from  common  law,  from  statute, 
mtiact.  Of  course,  the  obligation 
]ended  for  cannot  arise  from  the 
law,  and  is  not  rested  on  contract. 
,  therefore,  to  see  whether  there 
nactroents  of  the  legislature  by 
can  be  supported.  It  was  not 
I  that  an  ofKcer  in  the  Queen's 
home  could  apply  to  us  for  a 
s  on  the  ground  that  his  pay  is 
y  withheld  from  him ;  and  the 
a  is  entirely  founded  on  certain 
especting  the  East  India  Com- 
the  government  of  the  dominions 
to  the  Crown  in  India.  We 
Joe    these   statutes  in   chrono* 

er. 

t  relied  upon  is  the  33  Geo.  3. 
BODtinuing  in  the  East  India 
be  possession  of  the  British 
I  India,  and  for  establishing 
JstionB  for  the  goyemrnent  of 
'J^^^m       By  section  127.  of 

,  wbJcn  n  ^^^  support 

^^"""S  troops,  «hall  be 


borne  and  paid  by  the  said  company."  But 
this  is  an  arrangement  between  the  East 
India  Company  and  the  British  Government, 
and  establishes  no  privity  between  the  com- 
pany and  any  officer  whatever.  Then  comes- 
the  53  Geo.  3.  c.  155,  by  which,  in  common 
language,  the  charter  of  the  East  India 
Company  was  renewed,  and  which  enacts 
(section  56),  **  That  the  revenues  of  the 
company  shall  be  applied,  first,  in  defray- 
ing  all  the  charges  and  expenses  of  raising 
and  maintaining  the  forces,  as  well  Euro- 
pean as  native,  military,  artillery,  and 
marine,  on  the  establishments  in  the  East 
Indies."  Still  this  appropriates  no  part 
of  these  revenues  in  particular  to  the  com- 
mander-in-chief of  the  forces. 

Next,  we  have  an  Indian  Mutiny  Act, 
4  Geo.  4.  c.  81.  This  enumerates  a 
great  number  of  otTences,  for  which  mili- 
tary men  may  be  tried  by  a  court-martial 
in  the  Eastlndies ;  and,  by  ss.  42  and  43, 
enacts  that,  "no  paymaster  shall  receive 
fees,  or  make  any  deductions  out  of  the 
pay  or  allowance  which  shall  be  due  to 
any  officer  or  soldier  in  the  Company's 
army,  other  than  the  usual  deductions; 
and  that  if  any  officer  or  paymaster  shall 
unlawfully  detain  or  withhold,  for  the  space 
of  one  month,  the  pay  and  allowances  of 
any  officer,  after  such  pay  and  allowances 
have  been  received,  then  upon  proof 
thereof,  before  a  court-martial,  every  such 
paymaster  or  officer  so  offending  shall  be 
discharged  from  his  employments,  and 
shall  forfeit  800  sicca  rupees ;  provided 
that  it  shall  be  lawful  for  the  Governor- 
General  in  Council  to  give  orders  for  with- 
holding the  pay  of  any  officer,  for  any 
period  during  which  such  officer  shall  be 
absent  without  leave."  But  as  yet  no 
amount  of  pay  is  assigned  to  the  com- 
mander-in-chief, or  any  officer,  and  no 
directions  are  given  to  the  government  to 
issue  the  pay  or  allowances,  and  no  time 
is  mentioned  when  any  pay  or  allowances 
shall  become  due. 

We  were  then  referred  to  3  &  4  Will.  4. 
c.  85,  under  which  India  is  now  governed, 
and  will  continue  to  be  governed  till  the 
30th  of  April  1854.  By  sect.  79.  of  this 
statute  it  is  enacted  "  That  the  return  to 
Europe  of  any  governor-general  or  com- 
mander-in-chief bhall  be  deemed  a  resigna- 
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entiFely  completed? — ^not  to  men- 
xxpenae  and  inconvenience  which 
e  if  a  Buit  might  be  instituted  by 
▼idoal  officer,  and  the  prejudice 
leh  litigation  would  necessarily 
to  the  military  service.  The 
question  appears  to  range  itself 
at  class  of  obligations  which  is 
.  by  jurists  as  imperfect  obliga- 
dil^itbns  which  want  the  vinculum 
hough  binding  in  moral  equity 
cience ;  to  be  a  grant  which  the 
lift  €k)mpany,  as  governors,  are 
I  foro  conseientiiJB  to  make  good, 
irhich  the  performance  is  to  be 
r  by  petition,  memorial,  or  remon- 
lot  by  action  in  a  court  of  law." 
bservations  seem  to  us  to  be 
applicable  to  the  full  salary  of 
mdsr-in-chief,  or  to  the  half-pay 
«nant-colonel,  and  not  only  to  an 
at  to  a  proceeding  in  a  court  of 
mandamus.  We  have  been  also 
to  The  King  v.  the  Directors  of 
India  Company  (2),  where  a  man- 
aa  aetually  granted  against  them, 
them  to  transmit  to  India  a  de- 
the  political  department  as  altered 
Board  of  Controul,  but  this  was 
1  act  of  parliament  (33  Geo.  3. 
«  12),  which  expressly  imposed 
5  directors  the  legal  obligation  to 
Reliance  is  then  placed  on  the 
rhe  King  v.  the  Lords  of  the  Trea- 
in  which  this  Court  granted  a  man- 
)  the  Lords  of  the  Treasury  to  pay 
[^annichael  Smyth  the  arrears  of 
m  granted  by  the  Crown  for  ser- 
ut  (as  has  been  repeatedly  ex- 
this  decision  went  entirely  on  the 
that  the  Lords  of  the  Treasury 
nitted  that  they  had  in  their  hands 
1  of  money  in  question,  and  that 
d  appropriated  it  to  his  use.  The 
B  cited  was.  The  Queen  v.  the  Lords 
fVeojvry,  in  re  the  Queen  Dowager* s 
f  (4),  in  which  this  Court  intimated 


B.  ft  Ad.  530;  t.c.  2  Law  J.  Rep.  (n.b.) 
'Ad.  ft  £.  286  s  1.0.  5  Law  J.  Rep.  (n.s.) 
iiU«  J.  Rep.  (wa)  as.  805. 


an  opinion  that  if  the  arrears  of  the  an- 
nuity claimed  had  been  due,  mandamus 
would  have  been  the  proper  remedy  to 
recover  them.  But  the  ground  was  that, 
if  the  right  existed,  it  was  a  legal  right, 
and  there  was  no  mode  of  enforcing  it, 
except  by  this  prerogative  writ,  for  the 
annuity  was  charged  on  the  Consolidated 
Fund,  and  the  statute  4  &  5  Will.  4.  c.  15. 
s.  13.  enacted  that  the  payment  of  such 
an  annuity  can  only  be  obtained  by  the 
warrant  of  the  Lords  of  the  Treasury,  and 
had  imposed  upon  them  the  duty  of  grant- 
ing the  warrant  when  payment  of  the 
annuity  becomes  due.  Thus,  upon  a  full 
examination  of  the  statutes  and  decisions 
relied  upon,  it  is  quite  manifest  that  the 
distinguished  officer,  who  now  seeks  redress 
by  a  writ  of  mandamus,  has  mistaken  his 
course,  and,  therefore,  the  rule  to  shew 
cause  for  which  he  has  applied  cannot  be 
granted. 

Rvh  refused. 


1852. 
June  5. 


THB  QUEEN,  ofi  the  prosecutiou 
of  the  Commissioners  for 
Paving  Goodman*s  Fields^  v. 

THE    EAST  LONDON    WATER- 
WORKS COMPANY. 


Paving  Rate — Waterworks  Company — 
Rate  in  respect  of  Mains  and  Pipes — Con- 
struction  qfll  Geo,  3.  c.  xii. 

By  the  40th  section  of  the  local  act, 
11  Geo.  3.  c.  xii.  the  Commissioners  ap- 
pointed  by  the  act  were  empowered  to  make 
rates  upon  all  persons  who  *^  shall  inhabit, 
hold,  occupy,  possess  or  enjoy  any  land,  house, 
shop,  warehouse,  cellar,  vault,  or  other  tene- 
ments or  hereditaments**  within  the  streets, 
squares,  S^c.  of  a  certain  district,  such  rates 
not  to  exceed  in  any  one  year  "  the  sum  of 
Is,  2d,  in  the  pound  of  the  yearly  rents  or 
yearly  value  of  such  of  the  said  lands,  houses, 
shops,  warehouses,  cellars,  vaults,  or  other 
tenements  or  hereditaments  respectively,  as 
shall  be  situate  in  any  of  the  said  streets, 
squares,  S^c,  the  greater  part  or  parts  of 
which  said  streets,  S^c,  respectively  shall  be 
actually  begun  to  be  paved  with  new  or  other 
stones  of  a  flat  surface;  and  not  exceeding 
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9d,  in  the  pound  of  the  yearly  rents  or  yearly 
value  of  such  of  the  said  lands,  ^e.  respec- 
tively as  shall  be  situate  in  any  of  the  streets, 
squares,  S^c,  which  shall  he  actually  begun 
to  be  new  paved,  the  footways  whereof  shall 
be  constructed  with  new  or  flat  stones,  and 
the  carriage-ways  whereof  with  the  old  stones 
which  shall  be  taken  up  in  the  same  or  any 
other  of  the  said  streets,  squares,  S^c,  and 
not  exceeding  6d,  in  the  pound  of  the  yearly 
rents  or  yearly  value  of  such  of  the  .said 
lands,  (f*c.  as  shaU  be  situate  in  any  of  the 
said  streets,  squares,  ^c.  which  shall  only 
be  repaired  by  virtue  or  in  pursuance  of 
this  act.**  The  occupiers  of  houses  situate 
at  the  comer  of  paved  streets  were  made 
liable  by  a  special  provision  to  half  of 
the  rate  only,  and  the  act  also  contained 
I  special  provisions  as  to  the  rating  of  public 
buildings  and  other  specified  property,  but 
which  had  no  express  reference  to  the  pipes 
and  other  property  of  a  company  for  the 
supply  of  water.  The  Commissioners  were 
empowered  by  section  22.  to  alter  the  situa^ 
tion  of  the  water  pipes,  S^c,  throughout  the 
district. 

Held,  that  under  the  AOth  section  an 
incorporated  waterworks  company  was  rate- 
able in  respect  of  the  mains,  pipes  and  other 
apparatus  laid  down  within  the  district  of  the 
Commissioners. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  174.] 


Bail  Court. 
1852 
June 
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WATSON  V.  HUMPHRIES. 


Writ  of  Trial — Irregularity. 

In  an  action  in  which  two  issues  were 
joined,  the  writ  of  trial  directed  the  trial  of 
**  the  issue**  not  '*  issues.**  The  defendant, 
on  the  case  coming  on  for  trial,  objected  that 
the  writ  was  irregular ;  but  the  objection 
being  overruled,  he  did  not  appear  at  the 
trial,  and  a  verdict  was  found  for  the  plain- 
tiff. The  Court  refused  to  set  aside  the  writ 
of  trial,  or  to  arrest  the  judgment  for  the 
irregularity. 


This  was  an  application,  OA  t}i< 
the  defendant,  to  set  aside  tha  wii 
and  subsequent  proceedings,  or  1 
the  judgment. 

The  action  was  debt.  There  i 
pleas,  on  each  of  which  an  issue  WH 
The  writ  of  trial  was  drawn  up,  ( 
the  sheri£f  to  try  "  the  issue"  joinc 
action,  not  "  the  issues.*' 

On  the  cause  coming  on  for  tria 
the  jury  were  sworn,  an  objection  w 
on  the  part  of  the  defendant  t 
sheriff,  under  such  a  writ  of  trial, 
authority  to  try  the  "  issues."  Tfc 
tiff,  however,  overruled  the  objeeti 
a  verdict  was  found  for  the  plaii 
defendant  protesting  against  the 
pursued,  but  not  appearing  to  de 
action. 

Joyce,  in  support  of  the  motioi 
sheriff  had  no  authority  to  try 
issues.  The  writ  was  irregnliir» 
objection  was  taken  before  the  ji 
sworn.  The  plaintiff  might  have  wi 
the  writ  of  trial,  and  applied  to  a  J 
amend.  ^  Dennett  v.  Hardy  (1)  shi 
the  objection  is  fatal.  In  Towen 
ner(2),  where  the  defendant  appi 
the  trial,  it  was  held  that  the  objec) 
thereby  waived.  Here  there  was 
waiver.  As  the  objection  appears  v 
record  it  is  also  a  ground  of  m< 
arrest  of  judgment. 

WiGHTMAN,  J. — As  to  that  part 
application,  I  leave  you  to  your 
error.  With  regard  to  the  other  p 
also,  the  rule  must  be  refused.  It  ii 
irregularity,  and  you  come  too  la( 
stead  of  giving  the  plaintiff  notic 
defect  as  soon  as  you  discovered 
have  lain  by  until  the  day  of  tria] 
should  have  gone  before  a  Judge  a 
hers,  and  made  the  plaintiff  amend 

Rulere^ 


(1)  2  Dowl.  &  L.  P.C.  484;  s.  c  14 La 
(N.8.)  Q.B.  12. 

(2)  15  Law  J.  Rep.  (n.8.)  C.P.  249. 
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May 


Ex  parte  death. 


^mernty^^Cambfidge — Heads  of  CdU 
^^peM^Jwrisdietion  of---»DUcommuning'-'PrO' 
^^^ti$n  "RigM  of  Party  charged  to  appear 
^  ^Uomeg. 

7^  Fiee  Chancellor  and  heads  of  the 
^^U^ges  im  the  UniversUg  of  Cambridge 
^49e  oMthoriiy  to  make  a  decree  that  every 
^^^dUsman  with  whom  any  person  in  statu 
pixpillari  should  contract  a  debt  exceeding 
^'»  ^otdd  be  required  to  send  notice  thereof 
■^  the  end  of  every  quarter  to  the  college 
^tt<or  of  the  person  so  indebted^  on  pain  of 
^^isag  punished  by  discommuning  or  other*- 
■^w«  as  to  the  rice  Chancellor  and  heads 
V*  cMeges  should  seem  fit. 

MThere  a  tradesman  resident  in  Cambridge 
■vAo  has  violated  this  decree  is  summoned  to 
^J>fs^ar  before  the  Vice  Chancellor  and  heads 
^f  Reuses  to  answer  the  complaint^  he  is  not 
^^titled  to  appear  by  counsel  or  attorney  as 
^i^an  a  judicial  proceeding. 

ZJpom  prot^  ihat  the  tradesman  had  vio' 

fa*gitt  the  above  decree  it  was  ordered  by  the 

^^^9cm  Chancellor  and  heads  of  colleges^  that 

*o  person  in  statu  pupillari  should  contract^ 

^e.  or  have  any  tradings  or  dealings  with 

tte  said  tradesman,  and  that  if  any  person 

11^  statu  pupillari  should  disobey  this  decree 

^  akouid  li  punished  by  suspension,  rusti- 

^^iitm  or  expulsion  as  the  case  should  appear 

^  ike  Vice  Chancellor  and  heads  of  coUeges 

^  fequire: — Held,  that  there  was  no  ground 

^  m  prohibition  of  the  proceedings. 

This  was  a  motion  for  a  rule  calling  upon 

«•  ReT.  R.  Okes,  D.D.,  Vice  Chancellor 

^Uie  University  of  Cambridge,  and  certain 

'^er  heads  of  houses  in  that  University 

•hew  cause  why  a  writ  of  prohibition 

<^iild  not  issue,  directed  to  them,  prohi- 

^^  all  proceedings  upon  a  certain  decree 

edict  made  by  the  said  Vice  Chancel- 

■id  heads  of  houses,  bearing  date  the 

•liofMay  1852. 

Rie  following  were  the  facts   as   they 
•esred  on  the  afRdaviU  : — John  Death, 
*  was  a  livery-stable  keeper  in  Cam- 
gfe,  having  commenced  an  action  in 
ooart  against  a  student  of  Trinity  Col- 
in the  said  University,  was,  on  the 
of  May,  served   with    the   following 
ivSiaiu,  XXI.->Q.B. 


summons  under  the  official  seal  of  ibe 
Vice  Chancellor  of  the  University  : 

"  Cambridge  University,  to  vrit.— To 
John  Crouch,  yeoman  bedelL  Whereas  the 
Rev.  M.  A.  Atkinson,  M.A.  and  tutor  of 
Trinity  College  in  this  University  has  made 
information  before  me  that  J.  Death,  hors^ 
dealer  and  livery-stable  keeper  of  Jesus 
Lane,  Cambridge,  has  allowed  C.  J.  V, 
student  of  Trinity  College  and  a  person  in 
statu  pupillari,  to  contract  with  him  the 
said  J.  Death  a  debt  exceeding  the  sum  of 
5^.  without  sending  notice  of  the  same  at 
the  end  of  every  quarter  to  the  said  M.  A. 
Atkinson,  in  violation  of  a  decree  of  the 
Vice  Chancellor  and  heads  of  colleges, 
dated  the  11th  of  February  1847,  you  are 
hereby  authorized  and  directed  to  summon 
the  said  J.  Death,  &c.  to  appear  before  me 
on  the  10th  inst.  to  answer  the  said  com- 
plaint." 

On  the  10th  of  May  J.  Death  attended 
at  King's  College  Lodge  with  his  attorney, 
but  he  was  not  allowed  to  enter  except 
alone,  and  ultimately  he  was  informed  by 
the  yeoman  bedell  that  the  court  was 
adjourned.  On  the  21st  of  May  Death 
received  a  letter  from  the  University  mar- 
shal informing  him  that  there  would  be  a 
meeting  of  the  Vice  Chancellor  and  heads 
of  the  colleges  on  the  24th  of  May  at 
King's  College  Lodge,  to  hear  the  before- 
mentioned  complaint  of  Mr.  Atkinson,  and 
that  Mr.  DeaUi  would  be  at  liberty  to 
attend  for  the  purpose  of  giving  an  ex- 
planation, but  that  he  must  come  alone. 
Death  did  not  attend  on  the  day  specified, 
when  the  Vice  Chancellor  and  heads  of 
colleges  met,  and  having  heanl  the  com- 
plaint pronounced  the  said  J.  DeatJi  to  be 
discommuned  until  the  end  of  tlie  next 
term.  On  the  following  day  a  printed 
decree  was  posted  in  the  several  colleges : 
**  King's  College  Lodge,  May  21>,  1852. 

"  Whereas  it  has  been  proved  that  J. 
Death,  horse-dealer,  of  Jesus  Lane,  has 
neglected  to  comply  with  an  edict  of  the 
Vice  Chancellor  and  heads  of  colleges  by 
which  all  tradesmen  and  dealers  with 
whom  any  person  in  statu  pupillari  shall 
have  contracted  a  debt  exceeding  the  sum 
of  51.  are  required  to  send  notice  of  the 
same,  at  the  end  of  every  quarter,  to  the 
college  tutor  of  the  person  so  indebted  and 
named,  that  unless  they  do  so  they  will 
2X 
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be  discommuned.  It  is  ordered  and  de- 
creed by  the  Vice  Chancellor  and  heads 
of  colleges,  whose  names  are  underwritten, 
that  from  the  present  date  until  the  end 
of  next  term  no  person  tn  statu  pupillari 
shall  either  directly  or  indirectly  contract, 
bargain,  buy  or  sell,  or  have  any  tradings 
or  dealings  with  the  said  J.  Death,  and 
that  if  any  person  in  statu  pupillari  shall 
presume  to  disobey  this  decree  he  shall 
for  his  misdemeanour  and  contumacy  be 
pimished  by  suspension,  rustication  or 
expulsion,  as  the  case  shall  appear  to  the 
Vice  Chancellor  and  heads  of  colleges  to 
require.  [Signed  by  the  Vice  Chancellor 
and  ten  heads  of  colleges.] — N.B.  The 
description  of  persons  in  statu  pupillari 
comprehends  all  under  -  graduates  and 
bachelors  of  arts." 

The  decree  of  the  11th  of  February 
1847  was  signed  by  the  Vice  Chancellor 
and  heads  of  colleges,  and  was  to  the  fol- 
lowing effect :— "  Notice  is  also  hereby 
given,  that  every  tradesman  or  dealer  with 
whom  any  person  tn  statu  pupillari  shall 
hereafter  contract  a  debt  exceeding  the 
sum  of  5/.,  shall  be  required  to  send  notice 
of  the  amount  of  the  same  at  the  end  of 
every  quarter  to  the  college  tutor  of  the 
person  so  indebted  on  pain  of  being 
punished  by  discommuning,  or  otherwise 
as  to  the  Vice  Chancellor  and  heads  of 
colleges  shall  seem  fit." 

The  affidavits  also  referred  to  letters  of 
patent  of  3  Eliz.,  which  granted  to  the  Chan- 
cellor, masters,  and  scholars  of  the  Univer- 
sity conusance  *'  of  all  manner  of  personal 
pleas,  as  well  as  of  debts,  accounts,  and 
other  contracts  and  injuries  whatsoever  as 
of  trespasses  against  the  peace  and  mis- 
prisions (mayhem  and  felony  alone  ex- 
cepted), whenever  any  master  or  scholar  of 
the  University  was  one  of  the  parties,  and 
that  the  Vice  Chancellor's  court  should  be 
a  court  of  record ;  and  that  the  right  to 
make  statutes  for  the  government  of  the 
said  University  is  vested  in  the  regents 
and  non-regents,  doctors  and  masters  of 
the  said  University,  commonly  called  the 
senate.*' 

Watson,  in  support  of  the  motion. — 
The  decree  of  1847  is  void,  as  being  beyond 
the  power  of  the  Vice  Chancellor  and 
heads  of  houses,  for  it  purports  to  authorize 
any  mode  of  punishment  which  may  seem 


fit  to  the  Vice  Chancellor  a 
colleges. 

[Lord  Campbell,  C.J. — ^I 
forced  by  way  of  discommuni 
good  as  to  that  ?] 

The  addition  vitiates  the  i 
By  the  statutes  of  the  Universi 
of  making  laws  for  the  regu 
University  resides  in  the  sent 

[Lord  Campbell,  C.J. — H 
you  have  a  prolubition,  if  th 
is  merely  void  ?] 

It  is  taken  as  a  precise  proc 
Vice  Chancellor's  Court,  whi< 
of  record,  in  which  the  headi 
assist  as  assessors — The  Kina 
cellar  J  8^c,  of  Cavabridge  {\), 
mons  issued  under  the  officia 
Vice  Chancellor,  and  the  app 
right  to  appear  there  and  mak 
by  counsel.  If  he  had  been 
possible  that  he  might  have  a 
had  sent  in  his  bill  to  the  tuto 
by  the  decree. 

[Lord  Campbell,  C.J.— V 
quire  the  forms  of  a  judicial  ] 
be  observed  in  carrying  out 
lation  for  the  discipline  of  the 

But,  assuming  that  this  is  i 
ing  in  the  Vice  Chancel!  or'a 
was  a  penal  proceeding  befo 
had  no  authority  whatever, 
taken  upon  themselves  to  a 
to  afiect  the  rights  of  a  b 
town  of  Cambridge. 

[Coleuidge,  J. — Is  it 
than  forbidding  persons  t 
dealing  with    the   trades 
argument  is  good  for  the  I 
be  equally  good  for  a 
Eton  or  Harrow;   and  7 
good  for  a  little  school, 
called  upon  to  inquire 
the  propriety  of  direct 
should  not  deal  with  tr 
ticular  circumstances.  J 

It   is  a  penal  pro 
tradesman. 

[Crompton,  J. — I 
fine  him,  perhaps  yo 
here  they  only  punif 

He  is  indirectly 
and  has  a  right,  the 

(1)67 
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L.O&D  Campbell,  C.J. — I  am  of  opin- 
that  to  grant  a  prohibition  in  this 
e  would  be  interfering  most  impro-> 
'1 J  with  the  discipline  of  the  University, 
pprove  most  highly  of  the  regulations 

the  11th  of  February  1847,  and  I 
al  it  was  within  the  power  of  the  Vice 
ancellor  and  heads  of  colleges  to  make 
th  a  regulation,  and  I  should  be  sorry 
mnj  obstacles  were  interposed  to  its 
ng  enforced.  This  was  not  a  judicial 
»<:eeding  before  the  Vice  Chancellor 
i  heads  of  houses,  but  merely  a  regu- 
Lon  for  the  conduct  of  those  entrusted 
their  care,  that  they  shall  not  be  allowed 
deal  with  tradesmen  who  permit  them  to 
1  up  debts.  When  a  tradesman  is  dis- 
nmnned,  the  effect  is  merely  to  give  a 
ition  to  those  in  statu  pupillari  not  to 
al  with  him.  The  proceedings  here  taken 
re  not  in  the  Vice  Chancellor's  court,  of 
ich  we  take  judicial  notice  as  a  court  of 
Kat  antiquity,  and  entitled  to  high  respect, 
t  were  merely  for  the  purpose  of  giving 
9  tradesman  an  opportunity  of  shewing 
lether  the  information  was  true  that  he 
d  violated  the  regulation.  To  say  that « 
party  is  entitled  to  come  with  counsel 
id  attorney  before  such  a  domestic  forum 
OQld  be  perfectly  monstrous.  As  to  the 
scree  itself,  it  has  been  said  that  it  is  void 
ecause  it  authorizes  the  infliction  of  other 
ciuJties  besides  discommuning,  but  no 
ttempt  has  been  made  so  to  enforce  it. 
►0  ^  as  discommuning  goes,  that  is  within 
^  power  of  the  Vice  Chancellor  and 
*^  of  colleges  to  impose ;  and  it  is 
I'ute  clear  that  nothing  beyond  this  was 
^ft  meant  or  ever  attempted.  It  is  a 
frfe— and  a  very  wholesome  rule— esta- 
>|iahed  for  the  purpose  of  carrying  out  the 
^^line  of  the  University. 

CoLiRiDGE,  J. — I  am  of  the  same  opin- 
^  and  shall  add  very  little  to  what  has 
^aheady  said.  I  cannot,  in  the  pro- 
•^gs  complained  of,  see  anything  like 
**  attempt  to  encroach  on  judicial  power. 
^  ^  a  mere  sumptuary  regulation,  made 
^  fte  sake  of  the  young  men  at  the  dif- 
^t  colleges ;  and  the  mode  in  which  it 
is,  by  telling  them  that  if  certain 
1  will  not  comply  with  the  regu- 
those  in  statu  pupillari  will  not  be 
^^«d  to  deal  with  them.  It  is  said  that 
^  WM  afl  attempt  to  proceed  judicially, 


because  there  was  what  was  ctiled  an  ediet^ 
and  a  summons,  and  a  complaint  by  a 
tutor ;  and  it  is  argued  that,  in  consequence 
of  this,  the  party  proceeded  against  had  a 
right  to  be  heard  by  attorney  in  his  de* 
fence.  But  we  must  look  to  the  substance 
of  the  matter,  and  not  to  the  form.  The 
Vice  Chancellor  and  heads  of  houses  de- 
sired to  proceed  with  due  caution,  and, 
therefore,  issued  what  was  in  form  a  sum- 
mons to  the  party  to  be  affected ;  but  is 
really  nothing  more  than  a  notice  that  he 
may  attend  if  he  pleases.  It  is  not  because 
they  have  substantially  sought  to  do  jus- 
tice that  this  is  to  be  turned  into  a  judicial 
proceeding.  Dealing  with  such  a  pro- 
ceeding as  this  is,  it  would  be  extremely 
mischievous  to  entertain  any  doubt,  and 
nothing,  in  my  mind,  would  be  more  so, 
than  to  turn  this  into  any  thing  like  a 
judicial  proceeding.  If  Mr.  Death  has 
a  right  to  appear  by  counsel  and  attorney, 
the  pupils  must  necessarily  have  the  same 
privilege,  and  there  would  be  no  end  to 
the  interference. 

Erle,  J. — This  motion  ought  to  be  re- 
fused. The  order  complained  of  is  one 
made  for  the  enforcement  of  discipline  in 
the  University,  and  in  no  degree  resembles 
a  judicial  proceeding. 

Crompton,  J. — If  I  thought  this  regu- 
lation was  as  wrong  as  I  think  it  is  right 
and  wholesome,  I  should  be  of  opinion 
that  we  could  not  interfere.  It  is  merely 
a  proceeding  to  enforce  discipline,  and  it 
is  not  made  a  judicial  proceeding  because 
there  is  a  decree  and  a  summons,  which 
need  not  have  been  sent.  We  should  do 
great  harm  if  we  threw  any  doubt  on  the 
validity  of  such  a  proceeding;  and,  there- 
fore, the  rule  for  a  prohibition  must  be 
refused. 

Rule  refused. 


J        '     >  Ex parteTHE  rev.  f.  rose,  d.d. 

Church  Discipline  Act  —  3  4*  ^  ^^l' 
c,  36. — Sentence  of  Suspension^^LegaUty  of 
Condition  annexed — Prohibition, 

A  commission  of  inquiry  had  issued  under 
the  Church  Discipline  Act  (^3  <f*  4  Vict, 
c,  36.)  against  a  clerk  in  holy  orders  upon 
a  charge  for  which,  if  substantiated,  a  sen^ 
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tewe  oj  deprivation  might  be  prtmauneedf 
and  the  Comminioners  having  reported 
to  the  bishop  of  the  diocese  that  a  priin& 
facie  case  was  made  out  for  instituting  fur^ 
ther  proceedings,  the  clerk  submitted  to 
sentence  being  pronounced  against  him  with' 
out  any  further  proceedings,  according  to 
a  provision  in  the  act,  which  enables  the 
bishop  in  such  a  case  to  pronounce  such 
a  sentence  as  might  be  pronounced  after 
a  full  investigation.  The  bishop  accordingly 
decreed  that  the  clerk  should  be  suspended 
from  all  discharge  and  function  of  his  clerical 
offices  for  three  years ;  and  directed  by  the 
decree  that  at  the  expiration  of  the  said  three 
years  he  should  procure  a  certificate,  signed 
by  three  beneficed  clergymen,  of  his  good  be^ 
haviour  and  morals  during  his  stupension  ; 
and  that  such  certificate  should  be  approved 
of  by  the  bishop  before  the  suspension  should 
be  taken  off. 

Held,  that  the  bishop  had  jurisdiction  to 
annex  this  condition  to  the  sentence  ofsus^ 
pension,  and  a  motion  for  a  prohibition  was 
refused. 

This  was  a  motion  for  a  rule  calling 
upon  the  Lord  Bishop  of  Oxford  to  shew 
cause  why  a  writ  of  prohibition  should  not 
issue  to  restrain  him  from  further  carrying 
into  execution,  or  otherwise  giving  effect 
to  a  certain  sentence  of  suspension  pro- 
nounced by  him. 

The  following  were  the  material  facts  as 
detailed  in  the  affidavits: — Dr.  Rose  was 
incumbent  of  two  livings  in  the  diocese  of 
Oxford,  and  in  1848,  certain  reports  that 
he  had  committed  adultery  having  been 
spread,  he  applied  to  the  Bishop  of  Oxford, 
and  asked  that  a  commission  of  inquiry 
might  issue  under  the  Church  Discipline 
Act  (3  &  4  Vict.  c.  36).  The  commission 
was  accordingly  granted,  and  the  Conv 
missioners  therein  named  reported  to  the 
bishop  that  there  was  a  primd  facie  ground 
for  instituting  proceedings  against  Dr. 
Rose,  upon  which  the  Bishop  wrote  to 
Dr.  Rose,  asking  him  what  course  he  pro- 
posed adopting,  and  ultimately  Dr.  Rose 
(for  the  purpose,  as  he  swore,  of  avoiding 
expense,  and  believing  that  the  bishop 
would  deal  leniently  with  him,  but  under 
a  solemn  protest  of  his  innocence),  on  the 
27thof  February  1 849,  submitted  to  sentence 
being  pronounced  by  the  bishop  without 


any  further  proceedings  according  to  the 
provision  in  that  behalf  in  the  said  act.  In 
consequence  of  the  tubmissiony  on  the  4th 
of  March  1849  his  livings  were  seques- 
tered, and  a  decree  or  order  of  suspension 
was  issued  under  the  hand  and  episcopal 
seal  of  the  bishop,  which,  after  reciting  the 
issuing  of  the  commission  and  the  report 
thereon,  proceeded  to  state  that  the  hi^op 
did  "  under  the  provisions  of  the  said  act, 
and  with  the  necessary  consents,  particularly 
with  the   consent  of  the  said   F.  Rose, 
signified  to  us  in  writing,  pronounce,  decree  ^ 
and  declare  that  for  the  conduct  aforesaidi^ 
he,  the  said  F.  Rose,  ought  to  be  sns*««^ 
pended  for  three  years  from  all  dischargers 
and  function  of  his  clerical  offices,  &c«^^ 
and  we  do  suspend  him,  the  said  F.  ~ 
accordingly.     And  we  order  and 
that  at  the  expiration  of  the  said 
years  the  said  F.  Rose  do  and  shall  exhil:^ 

and  leave  in  the  registry  of  our  conrt 

certificate  under  the  hands  of  three  henefic 
clergymen,  in  his  vicinity,  of  his  good  ] 
haviour  and  morals  during  the  said 
of  his  suspension,  and  that  the  said  < 
fi  cate  be  approved  of  by  us  before  s^vs^^ 
suspension  be  relaxed  or  taken  off.    .^^jad 
that  the  said  suspension  shall  continu.^  In 
full  force,  notwithstanding  the  expiiation 
of  the  said  term  of  three  years,  until  the 
aforesaid  certificate  shall  be  exhibited  axMf 
approved   of."     The   three  years,  duiiog 
which  the  suspension  was  to  be  in  foroe, 
expired  on  the  4th  of  March  1852;  and  ob 
the  14th  of  April  following  Dr.  Rose  le^ 
at  the  registry  of  the  diocese  of  Oxford      * 
certificate  signed  by  three  beneficed  ckfg^^' 
men,  stating  that  Dr.  Rose  had  durir^S 
the  last  three  years  resided  in  their  yicmit^y> 
and  had  continued  to  be  during  such  iaC^ 
of  good  behaviour  and  morals.    This  cerC^^^ 
ficate  the  bishop  refused  to  approve  of,  ( 
the  ground  of  the  insufiSciency  of  the  i 
tation  of  two  of  the  three  clergymen 
whom  it  was  signed.     Dr.  Rose  fuiA^^" 
stated,  that  in  none  of  the  other  psriih^^^ 
adjoining  that  in  which  he  had  ie«d^^° 
was  there  an  incumbent  who  had  resld^^J* 
there  for  three  years ;  and  that  the  Wshuj^^ 
rejection  of  the  names  of  the  two  henefic 
clergymen  had  rendered  it  iropossihlei 
him  to  obtain  such  a  certificate  as  was  r  — ■ 
quired ;  and  that  the  bishop  still  rcfiis*^^ 
to  relax  of  take  off  the  said  suspension. 
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A.  Ceekimrn  (dmch  with  him).— It 
eoDflitteiit  with  law  that  a  condition 
I  be  annexed  to  a  sentence  of  sus- 
n  which  may  haTe  the  effect  of 
ing  it  perpetual. 

RD  Campbell,  C.  J. — ^A  court  of  law 
Dnex  each  a  condition  to  a  sentence 
riaonment.] 

UERIDOB,  J.— -The  hishop  might  have 
ed  if  he  pleased.] 

»rivation  is  essentially  different  from 
tsion ;  and  having  passed  a  sentence 
lension,  he  must  do  so  legally.  In 
i  T.  Thorpe  (1)  this  question  was 
but  not  decided. 

LBBIDGB,  J. — Is  the  bishop  bound 
«pt  any  certificate  which  may  be 
It  to  him  ?] 

cannot  require  any  certificate  at  all. 
RD  Campbell,  C.J.— In  0*Contiell 
r  Queen  (2)  the  House  of  Lords 
tit  the  Court  had  no  power  to  require 
ty  for  good  behaviour  to  be  given, 
ing  from  the  time  when  it  was  given ; 
ere  all  that  is  done  is  within  the 
of  the  ordinary.  He  has  passed  a 
sentence  and  annexed  a  reasonable 
ion.] 

it  is  a  sentence  of  punishment,  it 
be  absolute  and  definite;  and  being 
id  with  this  condition,  it  is  void  alto- 


ID  Campbell,  C.J. — I  am  of  opinion 
10  ground  is  made  out  for  a  prohi- 
.  Dr.  Rose  being  proceeded  against 
dultery  submits  to  an  immediate 
ice  being  passed  by  the  bishop,  under 
Hiurch  Discipline  Act.  We  must, 
ore,  consider  him  judicially  as  being 
\  «ad  that  the  sentence  was  passed 
lat  ground.  Under  these  circum- 
Bs  the  sentence  could  not  exceed  that 
1  might  have  been  pronounced  after 
or  investigation.  It  is  admitted  that 
1  not  exceed  such  a  sentence,  because 
night  have  been  a  deprivation ;  and 
igh  in  former  times  there  was  great 
^ce  shewn  to  the  clergy,  that  would 
ken  no  immoderate  punishment. 
iMoid  of  this,  the  bishop  allows  the 
PiMOi  to  return  to  the  performance 


fl)  1  Phill. 
'(i>llCLftF.  155. 


of  his  former  duties  on  condition  of  his 
obtaining  a  certificate  signed  by  three 
beneficed  clergymen.  That  is  short  of 
deprivation,  and  is  a  most  reasonable 
condition  annexed  for  the  benefit  of  the 
delinquent.  It  is,  therefore,  a  power  which 
ought  to  belong  to  the  bishop,  and  no 
authority  has  been  cited  to  shew  that  it 
does  not  so  belong  according  to  the  course 
of  the  common  law.  In  Watsim  v.  Thorpe 
such  a  sentence  was  confirmed  and  acted 
upon. 

Coleridge,  J. — I  believe  it  will  be 
found  in  the  books  on  ecclesiastical  law 
that  suspension  may  be  of  several  kinds. 
It  is  sufiScient  to  say  that  it  may  be  a6 
officio  et  a  benejicio,  or  for  ever.  In  the 
latter  case  it  is  called  deprivation.  It 
is,  therefore,  substantially  the  same  thing. 
Here  the  bishop  has  chosen  to  suspend  for 
a  limited  period  with  a  condition  annexed. 
It  seems  a  reasonable  condition  that  the 
bishop  should  know  how  the  offending 
person  has  conducted  himself  during  his 
suspension.  This  sentence  is  not  merely 
in  poenam,  but  for  reformation.  Is  he  to 
be  re-admitted  to  his  functions  without 
any  certificate,  or  is  the  bishop  to  restore 
him  whether  he  has  conducted  himself 
well  or  ill  ?  Surely  he  must  see  whether 
the  certificate  is  given  by  persons  to  whom 
he  ought  to  give  credit.  No  authority 
has  been  cited  against  this. 

£bl£,  J. — This  rule  should  be  refused. 
The  only  question  is,  whether  it  is  shewn 
on  these  affidavits  that  the  Court  below 
has  exceeded  its  jurisdiction.  The  groimd 
put  forward  for  that  is,  that  the  suspen- 
sion is  for  three  years  and  further  until  a 
certificate  shall  be  obtained  signed  by  three 
beneficed  clergymen.  This  is  said  to  be 
beyond  the  power  of  the  Court.  The 
charge  is  that  of  adultery,  and  a  reasonable 
case  being  found  to  exist  against  Dr.  Rose, 
he  submits  himself  to  the  bishop,  who  pro- 
nounces the  sentence  before  mentioned, 
when  he  might  have  deprived  him.  We 
are  to  say  whether  this  sentence  exceeds 
his  power ;  and  I  answer  that  in  the  nega- 
tive. 

Crompton,  J. — We  are  not  now  asked 
to  say  whether  what  has  been  done  is  pro- 
per, but  whether  it  is  beyond  the  jurisdic- 
tion of  the  bishop.  We  must  have  some 
strong  ground  made  out  to  shew  that  it  is 
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«tiim  to  her  husband.     We  will 
other  side.] 

'*,  Ketty  {Soliciior  General)  and 
i  in  support  of  the  rule. — It  is 
i  that  there  is  no  coercion,  and  that 
jT  remains  with  her  son  willingly, 
e  question  is,  whether  a  habeas 
an  issue  so  as  to  enable  the  bus- 
d  the  Court  to  be  satisfied  from 
mouth  that  she  remains  away  by 
will,  just  as  is  done  in  the  case 
ant.  It  may  be  questioned  whe- 
!  can  legally  have  any  will  in- 
it  of  that  of  her  husband.  This 
d  not  arise  in  Cochrane's  case. 
King  v.  Mary  Mead,  the  Court 
t  under  the  circumstances  of  a 
leparation  having  been  executed, 
:ovenant  by  the  husband  not  to 
he  wife  or  any  person  with  whom 
[it  live,  there  had  been  a  formal 
tion  by  the  husband  of  his  marital 
force  her  to  live  with  him.  But 
recognizes  the  existence  of  such 
1  general. 

Campbell,  C.J.  —  The  Court 
this  rule  with  very  great  reluctance 
ast  the  impression  of  every  mem- 
;  but  we  were  told  that  there  was 
rity  which  supported  the  applica- 
.  as  we  always  feel  a  great  tender- 
ealing  with  writs  of  habeas  corpus 
led  to  the  application  for  a  rule 
lat  rule  has  been  now  discussed, 
T  hearing  the  argument,  I  think 

never  have  been  granted.  This 
le  writ  could  always  be  obtained 
person  had  been  improperly  de- 
*  liberty.  From  the  earliest  times, 
lie   Habeas  Corpus  Act,  a   writ 

such  cases,  calling  upon  the  party 
[  to  shew  if  any  just  cause  existed 
detention ;  but  this  was  always 
supposition  that  liberty  was  in» 
irith.  Here,  this  lady  is  living 
son  by  her  own  free  consent,  and  is 
restraint  whatever.  Whether  her 
can  or  cannot  compel  her  return  is 
9D  aiieni  foro.  We  have  no  juris- 
tt  that  subject.  If  this  writ  were 
in  the  lady  were  to  be  produced 
i(b'6ourt,  she  would  be  at  perfect 
0  ittum  to  her  son  as  at  present, 
o  leased,  and  we  could  make  no 


order  for  her  to  live  with  her  husband.  If 
she  has  no  good  cause  for  being  absent 
from  him,  he  may  have  a  decree  in  the 
Ecclesiastical  Court  for  her  to  return  and 
live  with  him.  The  case  of  an  infant,  to 
which  allusion  has  been  made,  is  quite 
different,  because  there  the  parent  has  the 
right  to  the  custody  of  the  child,  and  if 
the  infant  is  of  tender  years  the  Court 
will  order  it  to  delivered  to  its  father. 
But  a  husband  has  no  such  right  at  com- 
mon law  to  the  custody  of  his  wife.  It  is 
therefore  enough  for  us  to  say  that  we  have 
no  power  to  make  this  rule  absolute. 

CoLERiDOE,  jr. — I  merely  wish  to  add 
that  the  only  argument  raising  any  doubt 
in  my  mind  was,  whether,  taking  the  state 
of  things  as  they  appeared  on  Uie  affida- 
vits used  in  moving  for  the  rule,  we  ought 
not  to  have  this  lady  brought  here,  so  that 
we  might  be  satisfied  from  her  mouth  that 
there  was  no  restraint  of  her  liberty.  But 
as  the  Solicitor  General  admits  there  is  no 
restraint,  we  should  only  be  doing  what  is 
useless  by  granting  the  writ. 

Erle,  J.  and  Crompton,  J.  concurred. 

Rule  discharged^  with  costs. 


1852. 
June  18. 
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MARSHALL  AND   ANOTHER   V, 
NICHOLLS. 


Action,  when  maintainable — Exclusive 
Tribunal^Fisheries  Act,  6^7  Vict.  c.  79. 

By  the  6  ^  7  Vict.  c.  79,  the  Articles  of 
a  certain  convention  between  Her  Majesty 
and  the  King  of  the  French,  concerning  the 
fisheries  in  the  seas  between  the  British 
Islands  and  France,  are  declared  to  have 
the  force  of  law.  By  these  Articles,  all 
transgressions  of  the  regulations  are  in  both 
countries  to  be  submitted  to  the  exclusive 
jurisdiction  of  the  tribunal  or  magistrates 
designated  by  law,  who  are  to  settle  all 
differences  and  decide  all  contentions  between 
fishermen  of  the  two  countries ;  and  the  trial 
and  judgment  is  always  to  take  place  in  a 
summary  manner.  This  tribunal  is  also  to 
have  power  to  award  damages  for  injuries 
over  and  above  the  penalties.  By  section  1 1 . 
of  the  act,  all  offences  against  the  Articles 
committed  by  British  subjects  are  to  be  deter^ 
mined  by  Justices  of  the  Peace,  who  are  also 
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declared  to  have  the  power  of  awarding 
compensation  for  injuries, 

Heldf  that  no  action  could  be  maintained 
for  an  injury  caused  by  a  breach  of  any  of 
the  regulations,  as  exclusive  jurisdiction  in 
such  matters  was  given  to  the  tribunal  sped' 
fied  in  the  act. 

Case.  The  declaration  stated,  that  by 
the  6  &  7  Vict.  c.  79.  (*  An  Act  to  carry 
into  effect  a  convention  between  Her  Ma- 
jesty and  the  King  of  the  French  concern- 
ing the  fisheries  in  the  seas  between  the 
British  Islands  and  France*),  trawl  fishing 
is  forbidden  in  all  places  where  there  are 
boats  engaged  in  herring  or  mackarel  drift- 
net  fishing ;  ajid  it  is  enacted,  that  trawl 
boats  shaU  always  keep  at  a  distance  of  at 
least  three  miles  from  all  boats  fishing  fof 
herrings  or  mackarel  with  drift  nets.  That 
before  and  at  the  time  of  committing  the 
grievances,  &c.,  and  after  the  passing  of 
the  said  act,  the  plaintiffs  were  lawfully 
possessed  of  a  certain  boat,  together  with 
certain  drift  nets,  and  other  materials  and 
implements  for  fishing  for  herrings;  and 
the  plaintiffs  were  with  their  said  boat  with 
the  said  nets,  materials,  and  implements, 
on  the  high  seas  adjacent  to  the  coast  of 
the  county  of  York,  lawfully  engaged  in 
herring  drift-net  fishing,  which  said  several 
premises  the  defendant  well  knew;  and 
that  whilst  the  plaintiffs  were  in  the  said 
part  of  the  high  seas  aforesaid,  so  engaged 
as  aforesaid,  Qie  defendant  was  then  and 
there  possessed  of  a  certain  other  boat, 
with  materials  and  implements  for  trawl 
fishing;  and  that,  pursuant  to  and  by 
virtue  of  the  said  act  of  parliament,  it 
became  and  was  the  duty  of  the  defendant 
to  abstain  from  trawl  fishing  where  the 
plaintiffs  in  their  said  boat  were  engaged 
in  herring  drift-net  fishing,  and  it  was, 
pursuant  to  and  by  virtue  of  the  said  act, 
the  duty  of  the  defendant,  if  he  the  defen- 
dant in  his  boat  commenced  or  engaged 
in  trawl  fishing,  to  keep,  whilst  so  engaged, 
at  a  distance  of  three  miles  from  the  said 
boat  or  vessel  of  the  plaintiffs,  whilst  the 
plaintiffs  were  so  engaged  as  aforesaid  in 
fishing  for  herrings  with  drift  nets.  Yet, 
the  defendant,  well  knowing  the  premises, 
and  disregarding  his  said  duty,  &c.  whilst 
the  plaintiffs  were  so  engaged  in  drift-net 
fishing  as  aforesaid,  at  the  time  and  place 


aforesaid,  wrongfully  and  ax^nillj 
contrary  to  his  said  duty,  commenoi 
continued  trawl  fishing  in  the  wtai 
where  the  plaintiffs  were  so  engaged  ii 
net  fishing  as  aforesaid ;  and  the  dflfi 
did  not,  whilst  so  engaged  in  trawl ; 
as  aforesaid,  keep  at  a  distance  of  i 
three  miles  from  the  plaintiffis'  salt 
whilst  the  plaintiffs  in  their  said  bofl 
engaged  in  drift-net  fishing  as  a£o 
but  on  the  contrary  thereof  then  ci 
near  to  the  plaintiffs'  said  boat  tl 
trawl  net  of  the  defendant  came  in  < 
and  became  entangled  with  the  drii 
materials,  and  implements  of  the  pla 
whereby  the  said  drift  nets,  &c.  • 
plaintiffs  were  very  much  broken^  & 

Sixth  plea  -*  That  at  the  aaic 
when,  &c.  it  was  a  time  between 
and  sunrise,  and  that  there  was  not 
said  times  when,  &c.,  hoisted  on  an; 
of  the  said  boat  of  the  plaintiffs,  two 
one  over  the  other,  three  feet  apa 
cording  to  the  said  statute.     Yerific 

General  demurrer  and  joinder. 

S,  Temple,  in  support  of  the  den 
— The  hoisting  of  two  lights  is  not 
dition  precedent  to  the  maintenance 
action.  Article  25.  contains  an  al 
prohibition  against  boats  which  are 
fishing  coming  within  three  miles  of 
which  are  engaged  in  drift-net  fishin 
upon  that  prohibition'  this  declaxal 
framed.  Article  53.  is  quite  indepe 
and  is  in  nowise  referred  to  by  the  i 
article.  The  neglect  to  hoist  lights 
only  subject  the  party  to  a  penalty, 
averred  that  the  defendant  knew  the 
tifis  were  drift-net  fishing. 

Archibald,  contra.  —  The  presei 
lights  is  a  condition  precedent  to  tl 
tutory  duty  attaching;  but  indepea 
of  the  plea  the  declaration  is  bad  ii 
stance,  because  no  action  will  lie  fo 
a  wrong  as  this,  the  only  remedy 
by  summary  application  to  Jnstioos 
section  1 .  these  Articles  are  to  have 
force  of  law,  as  fully  as  if  they  were 
fically  enacted.  Article  69.  gives  e» 
jurisdiction  to  the  tribunal  or  the  i 
trates  to  be  designated  by  law,  a 
Article  70.  a  summary  mode  of  proc 
for  the  trial  and  judgment  of  sueh 
gressions  is  imperatively  prescribed 
section  14.  compensation  may  be  gii 
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tribunal  for  damage.  Section  11.  of 
ititate  designates  a  Justice  of  the  Peace 
lag  jurisdiction  in  the  place  where  the 
nee  is  committed,  as  the  trihunal  which 
o  luiTe  exclusive  jurisdiction  ;  there- 
,aeeoidingto  the  well-known  principle 
»w,  every  other  mode  of  redress  besides 
'.  specially  provided  is  ousted — Stevens 
^eaeoeke  (1),  Crisp  v.  Bunbury  (2). — 
:  alio  argu^,  that  it  was  not  shewn  that 
grievances  occurred  in  the  ^eas  lying 
feen  the  British  Islands  and  the  coast 
'ranee.] 

oiiple,  in  reply. — The  remedy  by  action 
'  be  pursued.  This  is  a  common  law 
ry,  as  it  is  alleged  that  the  defen- 
;*s  net  became  entangled  with  and 
:e  the  plaintiffs'  net.  The  remedy 
ided  by  the  statute  is  therefore  only 
nladve. 

!iOED  Campbell,  C.J. — The  grievance 
le  charge  is,  coming  within  three  miles, 
nury  to  Article  24,  and  such  as  is  in- 
»ns  at  common  law.] 
be  consequential  damage  is  indepen- 
of  the  statute,  and,  therefore,  an 
81  on  the  case  will  lie — The  Mayor ^ 
9f  Lichfield  v.  Simpson  (3),  Alton  v. 
.(4). 

ORD  Campbell,  C.J. — I  am  clearly  of 
ion  that  this  objection  is  fatal.  No 
m  can  be  brought  for  such  an  injury 
us.  What  is  complained  of  is  a  viola- 
of  Article  25,  which  is  in  these  terms : 
Trawl  boats  shall  always  keep  at  a 
mce  of  at  least  three  miles  fVom  all 
'»  fishing  for  herrings  or  mackarel  with 
t  nets.*'  These  articles  are  declared  to 
e  all  the  force  of  the  statute ;  and  the 
n  of  die  declaration  plainly  proves  this. 
iBeges  the  duty  to  be  to  obey  that  arti- 
Uie  grievance  being  that  the  defendant 
rislated  it.  Then  Article  69.  provides 
t  "all  transgpressions  of  these  regula- 
It  established  for  the  protection  of 
*ries  in  the  seas  lying  between  the 
ill  of  the  British  Islands  and  those  of 

9  11  Q.B.  Rep.  731 ;  8c  17  Law  J.  Rep.  (n.s.) 

it  Biag.  394 ;  I.  c.  1  Law  J.  Rep.  (n.s.)  C.P. 

IM  aB.  Rep.  65;  s.  c.l5  Law  J.  Rep.  (n.s.) 
,11 

LI  Han,  &  O.  421 ;  s.  c  1 1  Law  J.  Rep.  (n.s.) 
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France  shall  in  both  countries  be  submitted 
to  the  exclusive  jurisdiction  of  the  tribunal 
or  the  magistrates  which  shall  be  designated 
by  law.  This  tribunal  or  thege  magistrates 
shall  also  settle  all  differences  and  decide 
all  contentions,  whether  arising  between 
fishermen  of  the  same  country  or  between 
fishermen  of  the  two  countries."  And  by 
Article  75,  this  tribunal  may  award  over 
and  above  all  penalties  inflicted  for  offences 
against  the  regulations,  damages  to  the 
injured  party.  When  we  turn  back  to  the 
statute,  we  find  it  enacted  who  is  to  have 
cognizance  of  offences  against  these  articles. 
By  section  11,  all  offences  against  these 
articles  committed  by  any  of  Her  Majesty's 
subjects  are  to  be  heard  and  determined 
by  any  magistrate  having  jurisdiction  in 
the  county  or  place  in  which,  or  in  the 
waters  adjacent  to  which,  the  offence  shall 
be  committed,  or  to  which  the  offender 
shall  be  brought ;  and  sections  12.  and  13. 
define  who  shall  have  cognizance  in  the 
case  of  French  subjects.  By  section  14. 
compensation  may  be  made  for  damage  by 
this  tribunal ;  and  the  result  of  this  is,  that 
no  action  will  lie  for  a  transgression  of  any 
of  these  regulations,  as  redress  must  be 
sought  before  the  specified  tribunals.  It  is 
unnecessary  to  enter  into  the  cases  where  it 
has  been  held  that  where  any  duty  is  created 
by  a  statute  with  a  specific  remedy  for  a 
breach  of  it,  that  remedy  must  be  pursued, 
because  here  there  is  a  positive  and  clear 
prohibition  of  any  other  course  of  proceed- 
ing. It  would  be  a  clear  infraction  of  the 
treaty  to  bring  an  action  in  our  courts 
against  a  French  subject,  and  it  is  equally 
a  violation  of  the  statute  to  bring  an  action 
against  an  English  subject  for  such  a  trans- 
gression as  the  present.  It  is  the  expressed 
intention  of  the  Legislature,  that  the  remedy 
shall  be  sought  before  the  tribunal  men- 
tioned in  the  statute,  and  not  elsewhere. 

Coleridge,  J. — The  statute  in  this  case 
creates  an  entirely  new  right  and  a  new 
duty,  and  provides  for  an  infraction  of  that 
right  and  breach  of  that  duty  by  creating 
a  tribunal  with  exclusive  jurisdiction.  This 
case  falls  within  that  jurisdiction.  The  de- 
signated tribunal  is  to  settle  all  disputes 
and  contentions  between  fishermen  of  the 
two  countries ;  and  to  shew  that  Article  69. 
does  not  confine  itself  solely  to  offences 
against  the  regulations,  it  excludes  murder, 
2Y 
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felony,  or  other  grave  crimes,  which,  there- 
fore, without  the  exception,  would  have 
fallen  within  the  enactment.  This  tribunal 
is  also  to  grant  compensation  for  civil 
inj  uries.  It  is,  therefore,  clear  that  no  action 
can  be  brought  in  this  court. 

Erle,  J. — ^The  complaint  is,  that  the 
defendant  when  trawling  did  not  keep  three 
miles  off  the  plaintiffs'  boat,  which  was  en- 
gaged in  drift-net  fishing.  It  is  perfectly 
clear,  that  without  the  statute  this  is  not  a 
ground  of  complaint  in  an  action  ;  accord- 
ingly, the  declaration  is  founded  on  the 
statute.  Then  the  statute  says,  that  for  an 
infraction  of  the  regulations  and  for  the 
recovery  of  damage  done  thereby,  the  party 
must  go  before  a  special  tribunal  established 
for  this  purpose.  According  to  the  gene- 
ral principle,  this  being  a  right  newly- 
created  and  a  specific  remedy  provided, 
that  remedy  must  be  exclusively  pursued. 
Neither  of  the  cases  referred  to  bear  out 
Mr.  Temple's  argument  In  The  Mayor j  S^c. 
of  Lichfield  v.  Simpson  the  summary  remedy 
w^s  not  co-extensive  with  the  injury,  and 
therefore  the  common  law  right  of  action 
was  not  taken  away ;  and  in  Mbon  v. 
Pyke  the  right  of  the  lender  to  recover  was 
not  created  by  statute,  and  therefore  an 
action  lay. 

Judgment  for  the  defendant. 


[IN  THE  EXCHEQUER  CHAMBER.] 

1852.       1   TETLEY      AND      ANOTHER       V, 
June  14.    J  TAYLOR.* 

Bankruft  Law  Consolidation  Act^  1 849 — 
Deed  of  Arrangement  —  Distribution  of 
Debtor*s  Estate, 

A  deed  of  arrangement  between  a  trader 
and  his  creditor,  executed  by  six-sevenths  in 
number  and  value  of  the  creditors  whose 
debts  amount  to  lOL,  is  not  binding  on  a  cre^ 
dilor  not  party  to  the  deed,  under  the  Bank- 
rupt Law  Consolidation  Act,  1849  (the  12  ^ 
13  Vict.  c.  106.  s.  224.  J,  unless  the  deed 
provides  for  the  distribution  of  the  whole  of 
the  trader^ s  estate  among  his  creditors. 


•  Coram  Jcrvis,  C.J.,  Parke,  B.,  Alderson,  B., 
Maulc,  J.,  Cresswell,  J.,  PlaU,  B.,  Tajfourd,  J.,  and 
Martin.  B. 


This  was  a  writ  of  error  from 
ment  of  the  Court  of  Queei 
which  was  given  in  favour  of 
dant,  on  a  demurrer  to  a  plea  is 
of  debt.  The  plea  is  fiilly  set 
report  of  the  case  in  the  Court  \ 

Willes,  for  the  plaintiffs.— Tl 
out  in  the  plea  is  not  a  valj 
arrangement,  within  the  mean: 
Bankrupt  Law  Consolidation 
(the  12  &  13  Vict.  c.  106.),  for 
provide  for  the  distribution  of 
of  the  debtor  amongst  the  ere 
merely  for  the  discharge  of  the 
payment  by  himself  or  his  sure 
composition  of  7^.  M.  in  the  po^ 
upon  by  six-sevenths  of  the  ci^ 
debts  amounted  to  10^.  The  pla 
not  consenting  parties.  Had  1 
intended  that  such  a  deed  was  to 
upon  the  creditors  who  disseni 
there  would  have  been  some  pro^ 
public  meeting  or  consultation 
the  creditors.  Under  the  prese 
creditors  whose  debts  are  und< 
all  entirely  disregarded.  Accoit 
construction  contended  for,  a  tra 
singly  to  each  of  his  creditors  wl 
exceed  that  amount,  until  he  1 
consent  of  six-sevenths  to  a  co 
and  give  no  intimation  of  his  ii 
the  others,  whom  he  might  so] 
hostile  or  with  whom  he  migl 
have  fraudulently  contracted 
These  latter  have  no  opportuni 
them  of  informing  the  body  of  tl 
generally  of  the  course  pursue 
themselves.  The  question  turn 
effect  of  the  sections  from  224.  t 
elusive.  These,  it  is  submitted 
there  must  be  a  distribution  of  al 
of  the  bankrupt.  Unless  ther 
clear  expressions,  it  never  can  b< 
that  the  legislature  intended  t< 
creditor  to  accept  less  than  his  s 
whole  estate  and  effects  of  tl 
Section  224,  which  gives  to 
sevenths  of  the  creditors  the 
binding  the  others  by  agreemen 
the  words  **  subject  to  the 
hereinafter  mentioned,"  and  on 
conditions  is  that  contained 
229,  that  a  creditor  shall  be  • 

(1)  Ante,  p.  2. 
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appeal  to  the  Court  if  the  administration  of 
tiie  effects  is  not  satisfactory.     This  deed 
asys  in  suhstance  that  the  estate  of  the 
debtor  shall  not  be  administered  at  all. 
The  above  section  shews  the  intention  of 
the   legislature  that  the   estate  shall   be 
administered  according  to  the  bankrupt 
laws.      The   effect  of  this  section  is  not 
adverted  to  in  the  judgment  below.  Again, 
section   228.    supports    the    same    view, 
for   it   distinctly   enacts  ''that  the   cre- 
ditor shall  have  the  same  rights  as  to  set- 
off^ mutual  credit,  lien,  and  priority,  and 
joint  and  separate  assets  shall  be  distri- 
buted in  like  manner  as  in  bankruptcy." 
The  legislature  assumes  that  separate  estates 
will  be  administered  and  distributed. 

[Maulb,  J. — If  the  construction  of  the 
ttatnte  be  as  contended  for  on  the  other 
*i^  this  is  the  first  time  that  the  legis- 
lature has  compelled  a  creditor  to  take 
less  than  his  whole  debt  when  the  debtor 
^  enough  to  pay  him  in  full.] 

[Parke,  B, — The  words  "  shall  be  dis- 
^bttted  "  in  section  228.  may  mean  shall 
he  distributed  when  the  parties  agree  that 
^e  estate  shall  be  distributed.] 

There  are  no  such  words  limiting  their 
•Pplicability.  If  the  six-sevenths  can 
*^  the  other  creditors  by  any  ar- 
"■J^gement  they  may  choose  to  make  they 
'"'i^t  release  the  debts  altogether. 

[Alderson,  B.  —  Put  the  case  of  a 
•^iker  who  has  traded  upon  a  capital  of 
*»iH)0/.  lent  him  by  one  ^or  two  relations. 
^  he  issues  bank  notes  to  that  amount 
^»^er  10/.  each,  and  these  are  in  different 
■Oiids,  and  his  relations  consented  to  an 
•^lute  release,  the  holders  of  the  notes 
*ouid  be  excluded  from  claiming  payment 
^the  construction  supposed.] 

[Macjle,  J. — Yes ;  or  suppose  a  man  had 
"»«  10/.  creditor  and  a  hundred  9/.  I9s. 
^'^itors,  this  one  creditor  might  assent  to 
^rrieaae  to  the  prejudice  of  the  others.] 
^IRiere  a  composition  takes  place  under 
•  ^  controul  of  the  Court,  according  to  the 
^visions  of  sections  211.  to  223,  there  is 
*J  ^  a  full  discovery  of  all  the  estate  of 
**  debtor  and  notice  to  all^  the  creditors, 
^  the  payment  is  only  to  be  a  discharge 
J*,to  Uiose  creditors  who  have  notice,  and 
*iato  have  no  effect  when  the  debt  has 
^^  fraudulently  contracted.  All  these 
'~^'*     are  wanting  in  the  case  of  an 


arrangement  under  section  224.  In  Drew 
V.  Collins  (2),  the  Court  of  Exchequer 
have  maintained  the  construction  contended 
for  now,  that  in  order  for  a  deed  of  arrange- 
ment to  be  valid  it  is  necessary  that  it 
should  provide  for  the  distribution  of  the 
whole  estate  of  the  trader  among  his  cre- 
ditors. 

Phipson,  for  the  defendant. — The  deed 
is  valid  under  section  224.  of  the  statute, 
for  it  is  a  deed  of  arrangement  **  touching 
a  trader's  liabilities  and  his  release  there- 
from." None  of  the  subsequent  sections 
invalidate  it. 

[Jervis,  C.J. — Do  you  say  that  a  simple 
release  would  be  within  the  act  of  parlia- 
ment ?] 

Yes,  unless  it  were  void  for  fraud.  The 
principle  is,  that  whatever  six-sevenths  of 
the  creditors  accept  as  beneficial  shall  be 
binding  on  the  rest.  The  act  deals  with 
three  cases:  with  arrangements  between  the 
creditors  and  debtors  under  the  superin- 
tendence of  the  Court,  with  arrangements 
by  the  creditors  and  debtors  alone,  and  with 
compositions  after  bankruptcy.  A  com- 
position deed  is  clearly  a  deed  of  arrange- 
ment within  the  first  class  of  cases  within 
the  meaning  of  the  statute ;  for  section 
211.  provides  with  respect  to  arrange- 
ments  between  the  trader  and  his  creditors, 
and  is  followed  by  section  214,  which 
directs  that  the  debtor  is  to  file  a  schedule 
of  his  debts,  and  to  set  forth  such  proposal 
as  he  can  make  for  "  the  future  payment 
or  compromise"  of  his  debts.  Nothing  is 
there  said  about  distributing  the  estate. 
A  proposal  for  future  payment  of  his  debts 
cannot  be  held  to  mean  an  instant  distri- 
bution of  his  estate.  So,  likewise  by  the 
second  class  of  cases  contemplated  by  the 
statute  in  section  224,  the  term  "  arrange- 
ment" includes  a  composition.  But  it  is 
said,  that  the  arrangement  permitted  by  that 
section  is  to  be  '*  subject  to  the  conditions 
hereinafter  mentioned" ;  and  that  the  sub- 
sequent sections,  to  which  reference  is 
made,  clearly  provide  for  a  distribution  of 
the  estate.  The  answer  is,  that  the  ar- 
rangement is  to  be  subject  to  such  of  the 
subsequent  conditions  as  are  applicable  to 
the  particular  case  ;  and  that  any  provi- 
sion respecting  distribution  of  the  estate 

(2)  6  Exch.  Rep.  670 ;  s.  c.  20  Law  J.  Rep. 
(N.S.)  Exch.  369. 
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mi  for  a  composition ;  but  it 
•trong  words  to  shew  that  it 
tion  of  the  legislature  to  de** 
tor  of  bis  right  to  his  whole 
nmt  of  pert.  The  object  of 
t  appears  to  have  been  merely 
Kv's  estate  should  be  distri- 
oonsent  of  parties,  not  that 
be  a  part  given  in  respect  of 
Where  it  is  clear  that  the 
tended  that  there  should  be  a 
dear  words  have  been  used. 
f  a  composition  after  bank- 
*  sections  230,  231,  there  are 
sys'  notice  to  be  given ;  and 
reditor  of  the  right  to  the  full 
B  debt  from  his  receiving  a 
tote  requires  the  consent  of 
f  the  creditors  on  two  separate 
>  the  fast  class  of  cases,  where 
^ment  to  be  made  by  consent 
qjftder  the  inspection  of  the 
the  211th  and  the  following 
tliree-fifths  nee^  consent,  but 
to  be  under  the  oontroul  of 
id  the  Court  have  power  to 
the  arrangement  should  be 
the  arrangement  is  only  made 
iieovery  of  all  the  e£^cta  of 
There  is  this  discovery  also 
of  a  composition  after  the 
m  passed  his  final  ezami- 
t  in  the  present  case,  under 
ommencing  with  section  224, 
provision  for  giving  a  full 
e  trader's  effects,  or  that  each 
have  full  knowledge  before 
executed*  I  think  that  we 
e  section  224.  to  mean  that 
the  trader  are  to  be  arranged 
greement,  as  they  would  be 
Munkruptcy.  I  concur  with 
thinking  that  there  are  not 
I  to  shew  that  a  creditor  who 
3d  to  the  deed  is  to  be  de- 
ment of  his  debts  on  receipt  of 
t  the  object  of  the  enactment 
•tate  might  be  administered 
tensive  mode  than  under  the 
jikruptcy,  but  that  it  should 
'  the  controul  of  the  Court. 
B. — It  seems  to  me,  looking 
nf  the  sections  of  the  act  ap- 
ta  ease,  that  all  that  the  legis- 
id  to  do,  and  have  done,  is,  to 


permit  six -sevenths  of  the  creditors  to 
manage  the  estate  by  a  deed  of  arrange- 
ment in  such  a  way  as  they  might  adopt, 
and  to  distribute  the  estate  among  all  Uie 
creditors  according  to  the  provisions  of  the 
bankrupt  laws.  This  is,  I  think,  giving 
no  improper  power  to  six-sevenths  of  the 
creditors. 

The  rest  of  the  Court  concurred. 

Judgment  reversed. 


Bail  CouBT.^  CLARKE  AND  ANOTHER  V.  THE 
1852.         >      GUARDIANS   OF    THE   CUCK- 
Juhe  12.    3        FIELD  UNION. 

Corporation-^CotUract  not  under  Seal — 
Necessary  Purposes, 

If  the  guardians  of  a  poor  law  union,  at  a 
board  properly  constituted  and  authorized 
to  enter  into  contracts,  give  orders  to  a 
tradesman  to  supply  and  put  up  water^ 
closets  in  the  union  workhouse,  and  he  puts 
them  up,  and  the  guardians  approve  and 
accept  them,  they  cannot  afterwards  defend 
themselves,  in  an  action  against  them  for  the 
price,  by  shewing  that  there  was  no  contract 
under  seal,  as  the  purposes  for  which  the 
guardians  were  made  a  corporation  require 
that  they  should  provide  such  articles. 

This  was  a  motion,  on  the  part  of  the 
defendants,  to  enter  a  nonsuit.  The  action 
was  debt  for  goods  sold  and  delivered,  and 
for  work  and  labour. 

Plea — Never  indebted. 

The  demand  was  for  some  water-closets, 
put  up  by  the  plaintiffs  at  the  Cuckfield 
Union  Workhouse,  by  the  direction  and 
with  the  approbation  of  the  defendants. 
There  was  no  contract  under  seal.  The 
plaintiffs  obtained  a  verdict  for  12/.  15«., 
with  liberty  to  the  defendants  to  move  to 
enter  a  nonsuit,  on  the  ground  that  there 
was  no  agreement  under  seal. 

Welsby  and  Pigott  shewed  cause  (May  1 2, 
1851). 

The  question  is,  whether  the  defen- 
dants, who  entered  into  a  parol  contract 
with  the  plaintiff  for  the  goods  which  he 
has  supplied,  are  bound  by  that  contract, 
or  whether  a  contract  under  seal  was  ne- 
cessary to  render  the  defendants  liable. 
It  is  submitted   that,   under  the  present 
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circumstances,  the  defendants  are  liable, 
though  there  was  no  agreement  under  seal. 
On  the  general  rule  that  a  corporation  can- 
not bind  itself  except  under  seal,  several 
exceptions  have,  in  modem  times,  been  en- 
grafted. When  the  matter  of  the  contract 
is  of  trifling  interest,  or  of  e very-day  occur- 
rence, there,  need  be  no  agreement  under 
seal;  so  also  when  the  act  contracted 
for  is  incident  to  the  purposes  for  which 
the  corporation  was  created,  which  was  the 
case  in  the  present  instance.  For,  by  the 
statutes  4  &  5  Will.  4.  c.  76.  s.  88.  and 
the  5  &  6  Will.  4.  c.  69.  s.  7,  the  guar- 
dians of  the  poor  in  a  union  are  con- 
stituted a  corporation,  and  have  power 
to  hold  lands  for  the  purposes  of  the  act, 
and  are  intrusted  with  the  government  of 
the  workhouses  and  the  management  of 
the  poor.  The  erection  of  water-closets 
would  clearly  be  an  act  within  the  scope 
of  the  defendants'  authority  as  guardians. 
Many  cases  shew  that,  in  somewhat  similar 
circumstances,  a  contract  under  seal  is 
not  essential.  Sanders  v.  the  St.  NeoVs 
Union {V)  is  closely  in  point.  They  re- 
ferred also  to  Paine  v.  the  Strand  Union 
(2),  Church  v.  the  Imperial  Gaslight  and 
Coke  Companif{3)t  De  Grave  v.  the  Mayor, 
^c.  of  Monmouth  (4),  Beverley  v.  the  Lin' 
coin  Gaslight  and  Coke  Company  (5),  The 
Copper  Miners  Company  v.  Fox  (6). 

Hance,  in  support  of  the  rule. — A 
trading  corporation  stands  in  a  different 
position  from  a  municipal  corporation,  with 
respect  to  parol  contracts  for  matters  in- 
cidental to  the  purposes  of  its  existence. 
The  guardians  of  the  poor  are  incorporated, 
among  other' things,  for  the  erection  of 
union  workhouses.  If  the  argument  on 
the  other  side  be  correct,  that  a  corpora- 
tion may  contract  without  seal  for  all 
purposes  incident  to  its  creation,  the  de- 
fendants might  have  contracted  for  the 
building  of  the  workhouse  by  parol. 
There  was    no   pressing    necessity  here. 

(1)  8  aB.  Rep.  810;  a.c.  15  Law  J.  Rep.(M.6.) 
M.C.  104. 

(2)  8  Ibid.  326;  b.c.  15  Law  J.  Rep.  (n.s.) 
M.C.  89. 

(3)  6  Ad.  &  E.  846 ;  b.  c.  7  Law  J.  Rep.  (n.s.) 
as.  118. 

(4)  4Car.  &P.  HI. 

(5)  6  Ad.  &  £.  829  ;  s.  c.  7  Law  J.  Rep.  (n.s.) 
aB.  113. 

(6)  20  Law  J.  Rep.  (h.8.)  Q.B.  174. 


The  corporation  might  have  beM 
together  for  the  purpose  of  sffix: 
corporate  seal  to  the  contract.  The 
of  the  authorities  is  in  favour  of  t 
position  maintained  by  the  defem 
The  Mayor,  8^c,  of  Ludlow  ▼.  Chisn 
Diggle  v.  the  London  and  Blaekwm 
way  Company{S),  LampreU  v.  theBi 
Union  (9).  The  case  of  Sanders 
St,  Neot*s  Union  is  not  satisfactory, 
contrary  to  the  general  law.  The 
are  not  fiilly  given. 

Cur.  adv. 

WiGHTMAN,  J.  now  delivered  jud 
-—I  have  deferred  giving  judgment 
case,  which  was  argued  before  m 
time  ago,  in  the  hope  that  the  action 
was  for  the  sum  of  12/.  1 5s.  only, 
have  been  settled;  the  importadcc 
question  raised  being  out  of  all  pro 
to  the  amount  in  difference  betw< 
parties.  The  action  was  in  d< 
goods  sold,  and  for  work  and  labon 
upon  the  trial,  before  the  under-shei 
sum  demanded  being  under  20/.),  tlM 
tiffs  had  a  verdict  for  12/.  15^.,  with 
reserved  for  the  defendants  to  mo> 
nonsuit,  on  the  ground  that  theie 
contract  by  the  defendants  unde 
The  demand  arose  in  respect  to 
closets,  for  a  new  description  of 
the  plaintiffs  had  obtained  a  patei 
which  were  put  up  by  them  at  the 
workhouse,  by  the  direction  and  wi 
approbation  of  the  defendants  at  a  n 
of  the  board,  which  it  was  not  di 
was  regularly  constituted.  Then 
several  questions  that  arose  in  the 
of  the  cause  as  to  the  liability  of ' 
fendants,  which  was  disputed  upoi 
grounds;  but  they  were  all  dispi 
except  that  which  now  remains  f 
sideration,  whether  assuming  the 
of  the  articles  to  have  been  such 
proper  and  needful  for  the  wodi 
and  that  the  defendants  ordered  t 
the  meeting  of  the  board  to  be  f ui 
by  the  plaintiffs,  and  afterwards  ap 

(7)  6  Mee.  &  W.  815;  1.0.  10  Lav 
(N.8.)  Exch.  75. 

(8)  5  Exch.  Rep.  442;  a.  c  19  Lav 
(n.s.)  Exch.  308. 

(9)  3  Exch.  Rep.  283 ;  a.  o.  18  Lav  J.  Rt 
Exch.  282. 
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kept  them,  and  that  if  they  had  not 
i  a  corporation  they  would  have  been 
Le  to  pay  for  them,  yet,  that  as  the 
rditDB  of  the  poor  are   a  corporation 

nied  at  such,  they  are  not  liable  un« 

they  contracted  under  seal  with  the 
ntiffii.  The  injustice  of  allowing  the 
ndtnts  to  have  the  benefit  of  the  work 
e  by  the  plaintiffs  ¥dthout  paying  for 
oakes  it  the  more  necessary  to  inquire 
stly,  whether  the  general  rule  of  law 
lies  to  this  case,  or  whether  it  falls 
lin  any  exception  which  may  enable 
]^ntiffs  to  recover.  It  is  no  doubt 
ie  of  law  that  a  corporation  aggregate 

only  contract  under  seal ;  so  much 
avenience,  however,  arises  from  the 
!t  application  of  the  rule,  that  it  was 
ray  early  times  relaxed  with  respect 
mdl  matters  of  frequent  and  ordinary 
vifnce.  The  instances  are  mentioned 
he,  Ahr.  tit.  *  Corporations,'  E,  Com, 
.tit  •  Franchises,'  F,  12, 13.  This  re- 
ition  of  the  rule  has  been  gradually 
Bided,  and  it  may  now  be  considered 
ttke  general  rule  that  a  corporation 
legate  cannot,  contract  except  by  deed 
iti  of  an  exception  in  cases  where 
making  of  a  certain  description  of  con- 
1i  is  necessary  and  incidental  to  the 
poses  for  which  the  corporation  was 
rted.  In  most  of  the  earlier  of  the 
l«m  eases  the  corporations  have  been 
stiffs,  but  those  cases  were  decided 
•  grounds  which  would  be  equally 
iicable  had  the  actions  been  against 
■•    In  the  case  of  The  London  Gaslight 

Coke  Company  v.  Nicholh  (10)  Lord 
cf  Justice  Best  held  that  assumpsit 
%i  be  maintained  by  the  company 
gat  tapplied,  observing  that  "it  was 
^  absurd  to  say  that  there  was  any 
(saity  for  a  contract  by  deed  in  such 
"•c"  The  case  of  The  Mayor,  S^c.  of 
fordv.  Till  (11),  and  the  judgment  of 

Court  in  the  subsequent  case  of  The 
^  Lomdon  Waterworks  Company  v. 
^  (12),  are  direct  authorities  that  cor- 
*^ums  may  be  parties  to  contracts  not 
■^  aeal.  In  the  latter  case,  the  Lord 
i^Jistice  Best  took  a  distinction  be- 

|J)SCar.arP.365. 

M  Idlkg;  IHx  I.  e.  5  Law  J.  Rep.  C.P.  77. 

^  4IM.»8 ;  luc.  5  Law  J.  Rep.  C.P.  175. 


tween  executory  and  executed  contracts, 
which  has  not,  however,  been  recognized 
in  subsequent  cases,  considering  that  if  the 
contract  were  executed,  the  law  would 
imply  a  promise,  and  no  deed  was  neces- 
sary, as  was  decided  in  the  case  of  The 
Mayor  of  Stafford  v.  Till.  The  power  of 
a  corporation,  for  a  particular  purpose,  to 
maintain  an  action  of  assumpsit  for  breach 
of  an  executory  contract  connected  with 
the  purpose  for  which  the  company  was 
constituted,  was  elaborately  argued  and 
deliberately  determined  in  the  case  of 
Church  V.  the  Imperial  Gaslight  and  Coke 
Company,  in  error.  In  that  case  the  com- 
pany had  brought  an  action  against  Church 
upon  an  executory  contract  by  them  to 
supply  gas,  which  the  defendant  (Church) 
revised  to  accept.  In  giving  the  judgment 
of  the  Court,  Lord  Denman  assumes  that 
it  is  established  that  a  corporation  may  sue 
or  be  sued  in  assumpsit  upon  executed 
contracts  of  a  certain  kind,  amongst  which 
are  included  such  as  relate  to  the  supply 
of  articles  essential  to  the  purposes  for 
which  it  is  created ;  and  he  then  considers 
that  there  is  no  sound  distinction  to  he 
taken  in  respect  of  such  contracts  between 
those  that  are  executed  and  those  that  are 
executory.  In  repudiating  this  distinction, 
the  Court  of  Queen's  Bench  differed  from 
the  judgment  of  the  Court  of  Common 
Pleas,  in  the  case  of  The  East  London 
Waterworks  v.  Bailey,  but  in  other  respects 
they  agreed  in  that  decision.  The  case  of 
Beverley  v.  the  Lincoln  Gaslight  and  Coke 
Company,  decided  about  the  same  time,  is 
more  directly  in  point,  as  the  action  in  that 
case  was  indebitatus  assumpsit  for  goods 
sold  and  delivered  against  the  company. 
The  action  was  for  the  price  of  gas- 
meters,  supplied  by  the  plaintiff  to  the" 
company  under  a  parol  contract.  AU  the 
previous  cases  were  considered  by  the 
Court  of  Queen's  Bench  in  an  elaborate 
judgment  for  the  plaintiff,  in  which  it  was 
decided  that  the  action  was  maintainable, 
and  the  company  liable  though  there  was 
no  contract  by  deed.  In  The  Mayor  of 
Ludlow  V.  Charlton,  decided  subsequently 
to  the  cases  of  Beverley  v.  the  Lincoln  Gas 
Company  arid  Church  v.  the  Imperial  Gas 
Company,  the  Court  of  Exchequer  held 
that  a  municipal  corporation  cannot  con- 
tract to  pay  money  out  of  the  corporation 
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funds  for  improvements  in  the  borough 
except  under  seal,  on  the  ground  that  such 
a  contract  was  not  within  any  of  the  excep- 
tions to  the  general  rule,  nor  of  ordinary 
occurrence,  or  directly  necessary  for  the 
purposes  for  which  the  corporation  was 
instituted.  Upon  the  same  ground,  the 
Court  of  Queen's  Bench  held,  in  the  sub- 
sequent case  of  Paine  v.  the  Strand  Union, 
that  the  plaintiff,  who  brought  an  action  of 
assumpsit  for  work  and  labour  against  the 
guardians  of  the  poor  of  the  Strand  Union, 
to  recover  a  demand  for  making  a  plan  of 
one  of  the  parishes  in  the  union,  by  direc- 
tion of  the  board  of  guardians,  but  without 
any  contract  under  seal,  was  not  entitled 
to  enforce  such  demand,  as  the  making  the 
plan  of  a  particular  parish  was  not  necessary 
for  the  guardians  of  the  union  generally, 
nor  incident  to  the  purposes  for  which 
they  were  incorporated.  But  in  the  subse- 
quent case  of  Sanders  v.  the  Guardians  of 
St.  Neofs  Union,  the  Court  held  that  an 
action  of  assumpsit  for  goods  sold,  and 
work  and  labour,  was  maintainable  in 
respect  of  a  demand  by  the  plaintiff  for 
iron  grates,  supplied  to  the  workhouse  by 
the  direction  of  the  guardians,  and  exe- 
cuted there  under  a  verbal  order ;  and  in 
giving  judgment.  Lord  Denman  observes, 
Uiat  the  defendants  could  not  be  permitted 
to  take  the  objection  that  there  was  no  con- 
tract under  seal,  if  the  work,  when  done,  was 
adopted  by  them  for  purposes  connected 
with  the  corporation.  In  the  late  case  of 
the  Copper  Miners  Company  v.  Fox  it  was 
held,  that  the  company  could  not  maintain 
an  action  on  an  executory  parol  contract 
relating  to  the  furnishing  of  iron  rails,  on 
the  ground  that  the  contract  was  not  inci- 
dental or  ancillary  to  carrying  on  the 
business  of  copper  miners,  and  did  not  fall 
within  any  of  the  exceptions  to  the  general 
rule,  that  a  corporation  can  only  bind 
itself  by  deed.  In  giving  judgment.  Lord 
Campbell  observed,  that  **  had  the  subject- 
matter  of  this  contract  been  copper,  or  if  it 
had  been  shewn  in  any  way  to  have  been 
incidental  or  ancillary  to  carrying  on  the 
business  of  copper  miners,  the  contract 
would  have  been  binding,  though  not 
under  seal ;  for  where  a  trading  company  is 
created  by  charter,  whilst  acting  within 
the  scope  of  the  charter,  it  may  enter  into 
the  commercial  contracts  usual  in  such  a 


business  in  the  usual  manner*"  The 
of  the  cases  to  which  I  have  nfen 
pears  to  be,  that  whenever  a  oorpoia 
created  for  particular  purposes,  wh 
volve  the  necessity  for  frequently  ei 
into  contracts  for  goods  or  works 
tially  necessary  for  carrying  the  pu 
for  which  the  corporation  is  create 
execution,  a  demand  in  respect  of 
or  works  which  have  aotusdly  bee 
plied  to  and  acoepted  by  the  corpo 
and  of  which  they  have  had  tl 
benefit,  may  be  enforced  by  act; 
assumpsit,  and  the  corporation  v 
liable  though  the  contract  was  by 
only,  and  not  by  deed.  There  is,  ho* 
a  case  decided  by  the  Court  of  Exd 
upon  deliberate  consideration  given, 
I  find  it  very  difficult  to  lecondlt 
many  of  the  authorities,  and  with  i 
have  stated  to  be  the  result  of  the  a 
which  I  have  referred.  I  allude  ) 
case  of  Lamprell  v.  the  BiUerieaff  i 
That  was  an  action  of  covenant  s 
the  guardians  of  the  union  to  reoev 
price  to  be  paid,  according  to  the  da 
work  done,  under  a  specification,  ia 
ing  a  workhouse,  and  for  extra 
The  deed  provided  that  no  extns 
should  be  allowed  for  unless  dsi 
direction  in  writing  of  certain  sur 
named  in  the  deed ;  much  extra  wo 
done  under  the  direction  of  and  ai 
by  the  defendants  and  their  surveyo 
no  written  directions  were  given,  ai 
extra  work  could  not  be  recovered 
the  deed.  The  defendants  had  made 
payments  on  account  generally  in  th 
gress  of  the  work ;  and  the  plaintifl 
posed  to  appropriate  those  pajrments 
discharge  of  this  claim  for  extra  worl 
it  was  upon  the  appropriation  of  pay 
that  this  question  arose.  The  Conr 
sidered  that,  to  entitle  the  plaintiff! 
propriate  the  payments,  he  most  she 
there  were  two  debts ;  one  imdf 
deed,  and  the  other  under  a  parol  co 
for  payment  for  the  eStra  work,  to  1 
plied  from  its  being  done  with  tb 
sent,  and  they  having  adopted  aUd 
the  benefit  of  it ;  but  the  Court  helc 
no  such  contract  could  be  implied  i 
case,  as  the  defendants  were  a  corpoi 
and  incapable  of  making  such  a  oo 
as  that  for  the  extra  work  by  parpL 
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rty  in  that  case,  considered,  that  not- 
standing  the  nature  of  the  corporation 
the  purposes  for  which  it  existed,  it 

incapable  of  contracting    otherwise 

by  deed,  even  for  such  purposes  as 
i  in  question,  which  were  absolutely 
nary  for  carrying  into  effect  the  ob- 
of  the  corporation.  The  ground 
i  which  a  seal  is  required  to  authen- 
B  the  acts  of  corporations  is  stated 
le  case  of  The  Mayor  of  Ludlow  v. 
'kon;  it  is  required  as  indicating  the 
urrence  of  the  whole  body  corporate, 
e  seal  is  the  only  authentic  evidence 
lat  the  corporation  has  done  or  agreed 
».     The  resolution  of  a  meeting,  how- 

numeronsly  attended,  is  not  the  act 
e  whole  body.  Every  member  knows 
i  bound  by  what  is  done  under  the 
sntte  teal,  and  by  nothing  else."  This, 
»nbt,  is  strictly  applicable  to  municipal 
drations,  and  others  of  a  similar  cha- 
rtf  but  not  so  clearly  to  such  a  corpora- 
as  the  guardians  of  a  union.  By  the 
5  Wilt.  4.  c.  76.  ss.  21,  23,  and  38, 
dians  of  a  union  have  the  government 
le  workhouse ;  and  there  is  a  general 
ision  that  no  acts  of  the  guardians 
1  be  valid  except  at  a  board  when 
»  are  present.  By  the  5  &  6  Will.  4. 
h  ••  7,  for  the  more  easy  execution  of 

aet,  and  of  the  laws  relating  to  the 
\  the  guardians  of  the  poor  of  every 
»n  are  made  a  corporation,  and  may 
a  common  seal.  There  is,  however, 
iHetation  in  the  law  as  to  the  power 
he  guardians  at  a  board  of  not  less 
I  three.  A  board  of  three  persons  only 
Id  have  jwwer,  both  before  and  after 
guardians  were  made  a  corporation,  to 
U  such  acts  as  the  whole  body  might  do 
tfe  they  were  a  corporation ;  and  might 
^e  all  such  contracts  by  parol  as  were 
stiary  for  the  purpose  of  exercising 
powers  given  to  them  by  the  statutes ; 
.  tfter  they  were  made  a  corporation 
the  more  easy  execution  of  the  law 
ting  to  the  poor,  it  would  seem  from 
^tue  that  they  can  do  no  act,  except 
-Vost  trivial,  nor  make  any  contract 
yt  vader  seal.  The  case  of  Lamprell 
Si  BiUeneay  Union  was  followed  by 
'••llwn  in  the  same  court,  that  of 
th^m  iht  London  and  Blackwall  Railway 
|r»  and  Homersham  v.  the  fVolver- 
,  XXI.-Q.B. 


hampton  Waterworks  Company  (13).  In 
Diggle  v.  the  London  and  Blackwall  RaiU 
way  Company  it  was  held  that  assumpsit 
for  work  and  labour  and  materials  could 
not  be  maintained  against  a  railway  com- 
pany upon  a  parol  contract,  though  the 
demand  was  in  respect  of  taking  up  old 
rails  and  substituting  new  ones;  and  it 
was  decided  upon  the  same  ground.  Ho- 
mersham  v.  the  Wolverhampton  Waterworks 
Company  was  a  case  very  similar  to  the 
last ;  the  demand  was  for  extra  work  under 
an  implied  contract,  there  being  no  ex- 
press contract  entered  into  by  three  di- 
rectors, as  required  by  the  8  &  9  Vict.  c.  16. 
s.  97.  These  three  cases,  and  especially 
that  of  Lamprell  v.  the  Billericay  Union, 
are  undoubtedly  adverse  to  the  claim  of  the 
plainti£Ps  in  the  present  case,  and  I  find  it 
difficult  to  draw  any  substantial  distinction 
between  them  upon  the  point  in  question. 
I  may,  however,  observe  that  the  Court  in 
Lamprell  v.  the  Billericay  Union  refer  to 
the  cases  of  The  Mayor  of  Ludlow  v.  CharU 
toHf  Arnold  v.  the  May  or ,  8^c.  of  Poo/c  (14), 
and  Paine  v.  the  Strand  Union,  as  the  au- 
thorities upon  which  they  rely  for  the  prin- 
ciple of  their  decision,  without  adverting 
to  that  which  seems,  according  to  other 
authorities,  an  important  and  distinguish- 
ing circumstance  in  those  cases,  that  in 
none  of  them  was  the  subject-matter  of  the 
contract  necessary  or  essential  to  the  very 
purposes  for  which  the  corporation  was 
erected ;  nor  is  the  peculiarity  of  the  con- 
stitution of  such  a  corporation  as  the  guar- 
dians of  an  union,  the  object  of  its  creation, 
and  the  power  of  a  quorum  at  a  board 
meeting,  adverted  to.  It  may  be  further 
remarked,  that  the  case  of  Arnold  v.  the 
Mayor  of  Poole  appears  to  be  an  authority 
against  the  decision  in  Lamprell  v.  the 
Billericay  Union,  upon  the  point  of  appro- 
priation of  the  payments.  The  reason  for 
which  a  seal  was  required  to  authenticate 
the  acts  of  a  corporation  seems  hardly  to 
exist  in  much  force  in  respect  to  the 
guardians  of  a  poor  law  union,  who  by  the 
statute  by  which  they  were  originally  con- 
stituted act  by  resolutions  at  a  board 
composed  of  not  less  than  three.     In  the 

(13)  6  Exch.  Rep.  137;  8.c  20  Law  J.  Rep. 
(N.a.)  Exch.  193. 

(1+)  4  Man.  &  G.  860;  s.  c.  12  Law  J.  Rep. 
(N.8.)  C.P.  97. 

2Z 


354 


COURT  OF  QUEEN'S  BENCH. 


[Ni 


present  case  there  is  sufficient  evidence 
that  the  work  was  onlered  at  a  board  of 
the  guardians  regularly  constituted;  that 
it  was  performed  and  adopted,  and  nothing 
remained  but  to  pay  for  it ;  but  the  alleged 
contract  under  which  it  was  done,  though 
entered  into  by  the  proper  authority,  was 
verbal  only.  I  greatly  regret  the  present 
state  of  the  Jaw  upon  a  subject  so  import- 
ant. It  would,  perhaps,  have  been  better, 
and  have  avoided  the  uncertainty  which 
now  exists,  if  the  old  rule  had  never  been 
relaxed ;  but  being  as  it  is,  the  question 
is  whether  the  demand  in  question  comes 
within  any  of  the  recognized  exceptions  to 
the  general  rule./^  I  am  disposed  to  think 
it  does,  and  that  wherever  the  purposes  for 
which  a  corporation  is  created  render  it 
necessary  that  work  should  be  done  or 
goods  supplied  to  carry  such  purposes  into 
effect,  as  in  the  case  of  the  guardians  of  a 
poor  law  union,  and  orders  are  given  at 
a  board  regularly  constituted,  and  having 
general  authority  to  make  contracts  for 
work  or  goods  necessary  for  the  purposes 
for  which  the  corporation  was  created,  and 
the  work  is  done,  or  goods  supplied  and 
accepted  by  the  corporation,  and  the  whole 
consideration  for  payment  executed,  the 
corporation  cannot  keep  the  goods  or  the 
benefit,  and  refuse  to  pay  on  the  ground 
that  though  the  members  of  the  corpora- 
tion who  ordered  the  goods  or  work  were 
competent  to  make  a  contract  and  bind 
the  rest,  the  formality  of  a  deed  or  of 
affixing  the  seal  were  wanting,  and  then 
say,  no  action  lies,  we  are  not  competent 
to  make  a  parol  contract,  and  we  avail  our- 
selves of  our  own  disability.)  I  come  to 
this  conclusion  (though  not  without  much 
doubt  from  the  authorities  in  some  respects 
contrary),  as  I  think  it  is  warranted  by  the 
cases  of  Sanders  v.  the  Guardians  of  St, 
Neot^Sf  Beverley  v.  the  Lincoln  Gaslight 
and  Coke  Company  f  Church  v.  the  Imperial 
Gaslight  and  Coke  Company,  and  others  of 
the  cases  to  which  I  have  adverted,  by  the 
peculiar  constitution  and  purposes  of  such 
a  corporation  as  the  board  of  guardians, 
and  by  the  apparent  justice  of  the  case. 
I,  therefore,  think  that  the  rule  should  be 
discharged. 

Rule  discharged. 
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Joint-  Stock  Company  —  Regisl 
Mutual  Benefit  Society — ^^Purpost 
fit''— 7  4"  8  Vict.c.  110. 

j4  society  f  consisting  of  more  thai 
five  members^  raised  money  by  i 
tion  amongst  its  shareholders^  and  c 
money  so  raised  made  loans  ioitsnu 
interest.  Upon  such  loans,  prem 
were  payable  by  monthly  insialmi 
fines  were  incurred  for  default  in  p 
All  the  money  arising  from  inter 
miums  and  fines  went  into  the  gene 
of  the  society. 

Held,  that  the  society  was  not  a 
**  established  for  any  purpose  tjf 
within  the  meaning  of  the  7^8  Fid 
s,  2,  and  therefore  that  it  did  not  r 
be  registered  under  that  act. 

This  was  an  action  against  the  d* 
as  the  maker  of  a  promissory  note 

Plea,  amongst  others,  that  the  co 
tion  for  the  promissory  note  in  1 
count  mentioned  was  money  leni 
defendant  by  a  joint-stock  compa 
is  to  say,  a  partnership  which,  be: 
at  the  time  of  the  said  lending,  con 
more  than  twenty-five  members, 
persons  whose  names  are  to  the  di 
unknown,  the  said  number  of  mt 
twenty-five  not  being  caused  by  sa 
sion  subsequent  on  devolution  or  ^ 
of  law,  which  said  joint-stock  comp 
before  the  said  lending  and  after  U 
November  1 844,  to  wit,  on  the  Ist 
tember  1848,  been  established  in  i 
to  wit,  at  Colchester,  in  the  co 
Essex,  for  a  purpose  of  profit,  to 
the  purpose  of  lending  money  at 
and  making  profit  thereby,  and  w; 
banking  company,  school,  or  scie 
literary  institution,  or  friendly 
loan  society,  or  benefit  building 
duly  certified  and  enrolled  under  tht 
in  force  respecting  such  societies, 
the  said  company  incorporated  b} 
or  charter,  nor  was  it  authorized  b] 
or  letters  patent  to  sue  and  be  sue 
name  of  any  officer  or  person, 
lending  the  said  money  to  the  de 
the  said  company  acted  otherwi 
provisionally  in  accordance  with  l 
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lite  in  such  case  made,  and  that  the  said 
oiiiX>any  had  not  at  the  time  of  lending 
be   said  money  obtained  a  certificate  of 
omplete  registration,  as  provided  in  and 
ry  the  statute  in  such  case  made,  but  the 
taid  company  at  the  time  of  the  making 
)f    the  said  note,  to  wit,  on  the  8th  of 
March  1849,  illegally  and  contrary  to  the 
form  of  the  statute  in  such  case  made,  lent 
to  the  defendant  a  certain  sum  of  money, 
to  ^t,  80^,  out  of  the  funds  of  the  said 
company,   at  interest,   and   with  a  view 
to  the  profit  of  the  said  company,  and  in 
the  course  of  carrying  on  the  business  of 
the  said  company.     That   the  defendant 
made  the  said  note  and  delivered  the  same 
to  the  plaintiffs,  they  then  being  the  trus- 
tees of  the  said  company,  at  the  request 
of  the  said  company  and  for  their  benefit, 
to  secure  to  the  said  company  the  payment 
of  the  money  so  lent  and  interest  as  afore- 
»id,  and  in  consideration  of  the  said  loan 
wd  without  any  other  value  or  considera- 
tion.   Verification. 
Heplication  de  injurid. 
On  the  trial,  before  Lord  Campbell,  C.J., 
•tthe  Sittings  in  London  afler  Hilary  term 
^  it  appeared  that  the  plaintiffs  were 
^  trustees  of  a  loan  society  called  the 
"No.  2.  Colchester  Mutual  Fund,"  esta- 
^Hthedin  1848,  for  raising  money  by  sub- 
f^ption,  and  lending  it  to  the  members  at 
"*terest.    The  defendant  having  purchased 
^0  shares  had  thereby  become  a  member 
^'the  society.     The  promissory  note  sued 
ttpon  was  given  to  the  plaintiffs,  as  the 
J^^tees,  to  secure  the  payment  of  a  loan 
y  the  society  to  the  defendant,  and  with 
^"^^st.    The  rules  of  the  society,  stated 
|j  ^  the  same  as  those  in  the  Woodbridge 
Mntnal  Benefit   Society,    referred   to   in 
*^  v.  Barnes  ( I ),  were  not  enrolled  or 
^^ed.    The  society  consisted  of  more 
****  twenty-five   members.     The  shares 
****  40/.  each,  and  the  premiums  on  loans 
J^  payable  by  monthly  instalments,  and 
^^  were  incurred  for  default  in  making 
!*yBaent8.      All  the  money  received   for 
^^''^  premiums  and  fines  went  into  the 
^"••Jid  fund  of  the  society.     A  verdict 
^  ^tered  for  the  plaintiffs  for  the  sum 
^*W,  leave  being  reserved  to  the  defen- 

njl)  6  Biog.  N.C.  180;  8.  c.  9  Law  J.  Il<p.  C.P. 


dant  to  move  to  enter  a  verdict  for  him  on 
the  above  plea,  if  the  Court  should  be  of 
opinion  that  the  society  was  a  joint-stock 
company  established  for  the  purpose  of 
profit,  and  therefore  requiring  to  be  regis- 
tered under  the  Joint -Stock  Companies 
Registration  Act,  7  &  8  Vict.  c.  110.  s.  2. 

Horn  now  moved  for  a  rule  nisi  in 
pursuance  of  the  leave  reserved. — If  this 
be  a  partnership  within  the  7  &  8  Vict, 
c.  110,  the  plaintiffs  are  not  entitled  to  the 
verdict,  as  the  society  has  not  been  regis- 
tered in  pursuance  of  that  act.  The 
2nd  section  provides  that  the  act  shall 
apply  to  every  joint-stock  company  esta- 
blished **  for  any  commercial  purpose,  or  for 
any  purpose  of  profit,  or  for  the  purpose 
of  assurance  or  insurance  (except  banking 
companies,  schools,  and  scientific  and  lite- 
rary institutions,  and  also  friendly  socie- 
ties, loan  societies,  and  benefit  building 
societies  respectively,  duly  certified  and 
enrolled  under  the  statutes  in  force  respect- 
ing such  societies,  other  than  such  friendly 
societies  as  grant  assurances  on  lives  to  the 
extent  hereinafter  specified)."  The  sec- 
tion then  further  provides  what  the  term 
"joint-stock  company"  shall  comprehend, 
and  amongst  other  things,  **  every  partner- 
ship which  at  its  formation,  or  by  subse- 
quent admission,  (except  any  admission 
subsequent  on  devolution  or  other  act  in 
law)  shall  consist  of  more  than  twenty-five 
members."  This  society  must  be  consi- 
dered as  a  partnership  for  profit  within  the 
meaning  of  the  act.  The  case  of  Silver  v. 
Barnes  is  decisive  to  shew  that  the  dealings 
of  such  a  society  are  dealings  with  part- 
nership funds.  Benefit  building  societies 
are  specially  excepted  from  the  operation 
of  the  act,  thereby  shewing  that  it  was 
considered  they  were  within  the  descrip- 
tion of  a  company  for  a  purpose  of  profit. 
The  Queen  v.  Whitmarsh  (2)  is  distinguish- 
able from  this  case. 

[Erle,  J. — Is  not  the  question  of  profit 
the  ground  of  decision  in  that  case  ?] 

Profit  to  the  society.  But  suppose 
some  of  the  members  gain  at  the  expense 
of  the  others,  that  makes  the  society  a 
partnership.  At  the  winding  up  of  the 
society,  the  non-borrowing  members  would 

(2)  15  Q.B.  Rep.  600;  s.c.  19  Law  J.  Rcp.(N.8.) 
Q.B.  469. 
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derive  a  profit  from  the  premiums  and  in- 
terest paid  from  time  to  time  by  those  who 
borrowed,  and  from  the  fines  incurred.  He 
referred  also  to  Beaumont  v.  Meredith  (3). 

Lord  Campbell,  C.J. — This  point  has 
been  already  considered  and  determined  in 
the  case  of  The  Queen  v.  Whitmarsh.  The 
question  there  was,  whether  the  society 
was  established  for  the  purpose  of  profit, 
and  not  whether  the  individual  members 
might  be  gainers  or  losers.  It  is  clear 
this  is  not  a  society  for  the  purposes  of 
profit,  because,  as  such,  they  make  no  pro- 
fit. Some  members  may  lose  and  others 
may  gain,  but  the  society  gets  nothing  by 
way  of  profit.  That  being  so,  the  statute 
does  not  apply,  and  the  plea  is  not  proved, 
and  the  verdict,  therefore,  ought  not  to  be 
disturbed. 

WiOHTMAN,  J.  concurred. 

Erle,  J. — I  am  of  the  same  opinion. 
The  principle  of  The  Queen  v.  WhUmarah 
is,  that  when  several  partners  or  share- 
holders have  subscribed  money  and  carry 
on  business  amongst  themselves,  by  which 
a  profit  or  advantage  may  be  secured  to 
the  individual  shareholders,  but  not  a  pro- 
fit to  the  society  as  such,  that  is  not  a 
partnership  or  company  established  for  any 
purpose  of  profit  within  the  meaning  of 
the  7  &  8  Vict.  c.  110.  The  dealings  of 
this  society  are  exclusively  amongst  the 
members  for  the  benefit  of  the  members, 
and  independently  of  this  the  society  gains 
nothing.  All  the  powers  in  respect  of  the 
regulation  of  the  society  are  merely  sub- 
sidiary, as  was  said  in  The  Queen  v.  Whit- 
marshy  to  the  governing  purpose  for  which 
the  society  was  established.  The  grounds 
of  the  judgment  in  that  case  equally  apply 
here. 

Crompton,  J.  concurred. 

Rule  refused. 


Court.  ^ 
J52.  > 
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THE  QUEEN  V,   THE  RECORDER 
OF  LEEDS. 


Bail  Court. 
1852 
May 

Bastardy   Order  —  Appeal  —  Notice   of 
Recognizance — Reasonable  Construction, 

Justices  at  petty  sessions ,  after  verbally 


adjudging  B,  to  be  the  putative  fi 
twin  bastard  children,  and  ordern^ 
pay  Is.  a  week  for  the  maintenance 
drew  up  a  separate  order  in  respect 
child,  B,  gave  notice  of  appeal^  and 
into  a  separate  recognizance  to  prm 
each  case.  One  notice  of  recogniza 
was  served  on  the  mother  by  the  att 
By  and  it  stated,  "  We  hereby  give  y^ 
that  B,  has  entered  into  a  recognk 
try  an  appeal,**  S^c,  "  against  an  < 
affiliation,  made  on^*  <^c.  *'  whereby 
adjudged  to  be  the  father  of  two  bask 
dren  of  which  you,  J,  T,  had  the 
been  delivered,**  It  was  objected 
notice  was  insufficient,  as  there  was 
recognizance  as  that  stated  in  the  imi 
no  such  order  as  an  order  adjudgh 
be  the  father  of  two  children. 

Held,  that  the  notice  of  recognize 
sufficient,  as,  putting  a  reasonable  c 
tion  upon  it,  it  gave  the  mother  i 
information  that  B.  had  entered  tfU 
nizances  to  appeal  in  respect  of  eael 

[For  the  report  of  the  above  c 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  17 


} 


May  27.    S   ^C,0fR,BAKKOW,V,QA 

Work  and  Labour — Special  Con 
Intestate — Rescission  of  Contract^ 
tatus  Count — Action  by  Administra 

A  special  contract  was  entered  in 
to  do  the  whole  of  certain  work  for  • 
stated  sum.  Before  the  comply 
work  B,  died,  and  an  arrangement  \ 
come  to  between  G,  and  C,  under  t 
on  his  own  account,  completed  the  j9* 
the  work  left  unfinished  at  B,*s  dec 
who  afterwards  became  administraU 
effects  of  B,  sued  G,  on  the  eommm 
tatus  counts  for  the  proportion  of  \ 
done  by  B,  alleging  that  G,  was  im 
B,  in  his  lifetime,  and  was  liable  te 
on  request 

Held,  that  although  the  special 
was  to  be  considered  as  rescinded 
arrangement  between  C,  and  G,  j 
the  above  form  of  declaration  was 
ported. 


(3)  3Vcs.  &  B.  181. 


Debt.    The  first  count  of  the  de( 
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the  defendant  was  indebted 
mow  for  goods  sold  and  de- 
work  and  laboifr,  for  money 
ney  lent,  for  money  received 
idaot  for  the  use  of  the  said 
w,  for  interest,  and  for  money 
lue  from  the  defendant  to  the 
Harrow  on  divers  accounts  then 
m  them,  whereby  and  by  rea- 
non-payment  thereof  by  the 
ther  to  the  said  Robert  Barrow 
le  or  to  the  plaintiff,  admin- 
aresaid,  an  action  had  accrued 
ffy  administrator  as  aforesaid. 
d  count  was  upon  accounts 
en  the  plaintiff,  as  adroinis- 
esaid,  and  the  defendant. 
at,  ne  ungues  administrator. 
ment  to  Robert  Barrow,  the 
nrthly,  payment  to  the  plain- 
Distrator.  Fifthly,  an  agree- 
m  the  intestate  and  the  de- 
do  certain  works  and  find 
r  415/.,  to  be  paid  upon  the 
»f  the  said  works  ;    that   the 

bis  lifetime,  executed  and 
greater  part  of  the  works  and 
der  the  contract;  that  after 
16  plaintiff,  as  administrator, 
d  provided  other  works  and 
der  the  same  contract;  and 
ounts  in  the  last  count  men- 
stated  solely  and  exclusively 
ming  the  price  and  value  of 
rks   done  and  materials  pro- 

the  said  contract,  together 
ihta  due  to  the  intestate  before 
me  of  his  death.  Sixthly,  a 
bts  due  from  the  intestate  in 

Issues  were  joined  on  these 

trial,  before  Cresswell,  J.,  at 
erpool  assizes,  it  was  proved 
state,  R.  Barrow,  had  agreed 
fendant  to  do  certain  work 
•act  in  writing,  signed  by  the 
Ich  contained  a  specification 
to  be  done,  and  at  the  end  the 
eement : — **  I,  the  undersigned 
X)W,  do  hereby  agree  with 
boQ  Gardner,  Esq.  to  perform 
rf.  the  joiner  and  carpenter's 
new  residence  intended  to  be 
letaid  George  Harrison  Gard- 


ner, Esq.  at  Berthwaite,  Windermere,  afore- 
said ;  all  to  be  performed  in  the  very  best 
workmanlike  manner,  in  every  way  accord- 
ing to  the  full  intent  and  meaning  of  the 
plans,  elevations,  and  other  specifications, 
at  and  for  the  sum  of  415/." 

R.  Barrow  died  on  the  Ist  of  March 
1851,  having  done  a  portion  only  of  the 
work  contracted  to  be  done. 

The  plaintiff  obtained  letters  of  admin- 
istration on  the  8t&  of  May  1851. 

In  the  same  month  of  March  an  arrange- 
ment was  entered  into  between  the  plaintiff 
and  the  defendant,  that  so  much  of  the 
work  contracted  to  be  done  by  the  intestate 
as  remained  unfinished  should  be  com- 
pleted by  the  plaintiff,  and  accordingly 
the  plaintiff  completed  so  much  of  the 
contract  as  remained  to  be  performed,  for 
which  he  afterwards  sent  in  to  the  defendant 
a  bill  of  33/.  Ss.  7d,  No  evidence  was 
offered  in  support  of  the  second  count. 
A  verdict  was  entered  for  the  plaintiff  for 
92/.,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit  if  the  Court 
should  think  that  the  plaintiff  was  not 
entitled  to  recover  in  this  form  of  action. 

In  Easter  term  following  a  rule  nisi  was 
accordingly  obtained,  ^igainst  which 

A therton  said  Cowling  now  shewed  cause. 
— The  plaintiff  has  adopted  the  proper 
form  of  action  in  respect  of  the  work  done 
at  the  intestate's  death.  No  form  of  special 
count  can  be  suggested,  except  a  count 
for  not  allowing  the  completion  of  the 
work,  and  the  plaintiff  was  not  bound  to 
have  recourse  to  that.  If  a  contract  be 
rescinded  by  consent,  that  instant  the 
party  benefited  by  work  done  under  it 
becomes  a  debtor  for  the  work,  just  as  if 
no  special  contract  had  existed.  Here, 
by  reason  partly  of  the  death  and  what 
took  place  after  the  death,  there  arose  a 
cause  of  action  complete  at  the  time  of  the 
death.  The  defendant,  by  making  the 
new  contract  with  the  plaintiff,  in  effect 
abandoned  the  former  contract,  and  there- 
upon became  liable  in  this  action  for  the 
work  done  by  the  intestate.  Suppose 
work  and  labour  of  a  personal  nature  to  be 
performed,  as  in  the  case  of  a  servant  hired 
for  a  year,  and  the  servant  dies  in  the 
middle  of  a  year,  his  representative  would 
be  entitled  to   sue,  as  here,  for  what  was 
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Consistently  with  the  rules  of  law  as  to 
pleading,  I  cannot  put  any  other  construc- 
tion  upon  the  declaration  and  the  evidence  in 
this  case.  I  will- only  add  that  the  powers 
of  amendment  given  at  Nisi  Prius  might 
bave  been  beneficially  exercised  in  this 
case,  but  it  appears  no  application  for  that 
purpose  was  made  at  the  trial. 
Crompton,  J.~ concurred. 

Rule  absolute. 


1852. 
April  21 


.{ 


THE  QUEEN  9.  THE  LEEDS  AND 
BRADFORD  RAILWAY  COM- 
PANY. 

Lands  Clauses  Consolidation  Act — Cotn- 
P^nsalion — Order  of  Justices — Limitation 
of  Titne—W  ^  12  Vict.  c.  43.  5.  11. 

The  n  S^  \2  Vict.  c.  43.  (which  did 
*ol  come  into  operation  until  six  weeks  after 
•to  passing)  hy  section  11.  provides,  that 
•4ere  no  time  is  limited for^^making complaints 
Of  laying  informations  under  acts  of  parlia- 
*^ft<v  such  a  complaint  shall  be  made  and 
••c^  information  laid  within  six  calendar 
^'onthsfrom  the  time  when  the  matter  of  such 
oomplaint  or  information  arose : — Held,  that 
••  order  of  two  Justices,  under  the  8  Vict. 
c.  18,  awarding  compensation  for  damage 
^one  to  a  landowner  by  the  construction  of  a 
f^wag,  was  within  the  above  clause  of  the 
11  ^  12  Vict.  c.  43. 

Held,  also,  that  the  above  section  had  a 

Ttirospeetive  operation  and  invalidated  such 

M  order,  where  the  complaint  was  not  made 

•ttftm  six  calendar  months  from  the  time 

when  the  damage  complained  of  occurred, 

okkough  the  order  itself  was  made  more  than 

•tt  mnths  before  the  passing  of  the  W  ^  12 

y^^  c.  43. 

[For  the  report  of  the  above  case,  see 
2^  ^w  J.  Rep.  (n.8.)  M.C.  p.  193.] 
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DOE  d.  HUDSON  V.  ROE. 


^^f^^^*nent^Practice—Writ  of  Possession 
'^etum. 

^^  of  habere  facias  possessionem  in 
"^  nt  are  within  the  S  ^  4   Will.   4. 


c.  67.  s.  2,  and  are  properly  made  re- 
turnable immediately  after  the  execution 
thereof 

This  was  a  rule  calling  upon  the  lessor 
of  the  plaintiff  to  shew  cause  why  the  judg- 
ment, which  had  been  signed  against  the 
casual  ejector,  and  the  writ  of  possession 
and  the  execution  thereof,  should  not  be 
set  aside. 

The  rule  was  obtained  on  the  grounds 
that  the  declaration  had  not  been  served, 
and  that  judgment  had  been  signed  against 
good  faith,  and  also  that  the  writ  of  pos- 
session was  irregular,  being  tested  in  vaca- 
tion and  returnable  immediately  after  its 
execution,  and  not  upon  some  day  certain 
in  term. 

Bramwell  and  Brewer  now  shewed 
cause. — The  writ  of  possession  is  perfectly 
regular.  The  3  &  4  Will,  4.  c.  67.  s.  2, 
which  provides  that  all  writs  of  execution 
may  be  tested  on  the  day  on  which  the 
same  are  issued,  and  be  made  returnable 
immediately  after  execution  thereof,  is 
perfectly  general  in  its  terms,  and  applies 
to  all  writs  of  final  process  in  all  kinds 
of  actions.  It  is  reasonable  that  all  writs 
should  be  tested  and  returnable  in  the 
same  manner.  In  Lewis  v.  Holmes  (1), 
where  it  was  held  that  this  provision  did 
not  extend  to  a  ca.  sa,  which  is  sought  to 
be  made  the  foundation  of  proceedings  to 
outlawry,  but  there  the  writ  was  not  to 
be  executed  by  arresting  the  defendant, 
and  therefore  it  was  not  ordinary  final  pro- 
cess. Levy  V.  Hamer  (2)  recognized  and 
supported  that  decision.  Reference  will 
be  probably  made  to  the  title  and  preamble 
of  the  3  &  4  Will.  4.  c.  67,  as  shewing 
that  the  clause  must  be  confined  to  per- 
sonal actions,  such  as  are  the  subject  of 
the  Uniformity  of  Process  Act  (2  Will.  4. 
c.  39),  but  there  is  no  reason  for  so  re- 
straining the  clear  words  of  section  2. 

[Lord  Campbell,  C.J.  —  We  should 
pay  very  slight  regard  to  the  title.] 

There  is  a  distinct  preamble  to  section  2, 
and  that  refers  to  actions  generally.  Sec- 
tion 17.  of  the  Uniformity  of  Process  Act 


(1)  lOaB.  Rep.  896;  8.c  16Law  J.Rep.  (n.s.) 
Q.B.  430. 

(2)  5  Exch.  Rep.  518 ;  s.  c.  19  Law  J.  Rep.  (w.i.) 
Exch.  304. 


360 


COURT  OF  QUEEN'S  BENCH : 


[Nkw  S£ 


is  the  only  one  which  refers  to  executions, 
and  there  is  no  reference  to  this  clause  in 
section  2.  of  3  &  4  Will.  4.  c.  67.  Eject- 
ment by  a  landlord  under  1 1  Geo.  4.  &  1 
Will.  4.  c.  70.  is  within  the  provisions  of 
the  3  &  4  WiU.  4.  c.  76. 

[Crompton,  J. — That  is  a  case  specially 
provided  for.  You  must  shew  that  all  eject- 
ments are  included.] 

They  referred  also  to  2  Archh,  PracU  767i 
and  Lush.  PracU  832. 

Petersdorff,  in  support  of  the  rule. — 
Section  2.  of  the  3  &  4  Will.  4.  c.  67.  is 
part  of  a  general  body  of  enactments 
relating  only  to  personal  actions.  Section 
15.  of  the  Uniformity  of  Process  Act  is 
limited  to  writs  of  ca.  sa.,  fi.  fa,j  and  elegit^ 
and  this  act  must  be  read  as  providing  tliat 
in  all  cases  within  the  former  act,  writs 
may  be  tested  in  vacation  and  returnable 
immediately  after  execution.  The  pre- 
amble to  section  2.  speaks  of  actions  which 
may  proceed  to  trial  and  judgment  in 
vacation  notwithstanding  that  the  cause  of 
action  may  have  arisen  subsequent  to  the 
preceding  term.  Now,  ejectment  can  only 
be  brought  in  term  where  a  right  of  entry 
has  accrued  before  term,  except  in  particu- 
lar cases  specially  provided  for  by  statute. 
In  the  forms  of  writs  of  execution  framed 
by  the  Judges  under  this  act,  there  is  none 
for  ejectment,  and  the  inference,  therefore, 
is  that  they  do  not  fall  within  it. 

Lord  Campbell,  C.J. — We  think  there 
is  no  irregularity  in  the  writ  oi  habere  facias 
possessionem.  The  enacting  part  of  section 
2.  of  the  3  &  4  Will.  4.  c.  67.  clearly 
includes  all  writs  of  execution,  and  this  is 
a  writ  of  execution.  But  it  is  said  that 
this  is  limited  by  the  title  and  preamble 
to  writs  of  execution  in  personal  actions. 
The  title  does  not  do  so  at  all.  As  to  the 
preamble  to  section  2,  its  words  would,  in 
my  opinion,  embrace  actions  of  ejectment ; 
but  even  if  they  would  not,  they  would 
not  exclude  them  if  they  fell  within  the 
words  of  the  enactment.  It  would  be  a 
strange  anomaly  if  a  fi.  fa.  for  costs  in 
ejectment  could  be  made  returnable  imme- 
diately, and  not  a  writ  of  habere  facias 
possessionem^  and  I  am  informed  by  the 
officer  that  it  has  been  the  constant  prac- 
tice to  make  such  writs  of  fi.  fa.  for  costs 
returnable  immediately. 


CoLBRiDGE,  J. — The  enacting  part 
the  statute  is  in  general  terms.  Una 
certain  circumstances  there  might  be  (^ 
grounds  for  restraining  it  by  the  pream^ 
For  instance,  if  inconvenience  or  ^ 
surdity  would  follow  from  giving  the  wc^kb: 
a  general  meaning,  they  might  properl]^^ 
restricted ;  but  if  no  such  reason  ex^F^ 
then  the  preamble  cai^not  cut  down  t- 
general  language  of  the  enactment.  I  (^:^ 
see  no  such  ground  here,  and  therefot^^" 
agree  that  this  writ  is  perfectly  regular. 

Erle,  J.— If  effect  is  given  to  thepJa  ' 
meaning  of  the  enacting  clause,  the  obje^^ 
tion  which  is  now  raised  wholly  fails.  Tt^ 
argument  that  this  is  part  of  a  general  co^^ 
of  law,  applicable  only  to  personal  actions^  ^ 
turns  out,  in  my  opinion,  to  be  quite  ucrs 
founded;  for  it  is  obvious  that  son 
provisions  are  made  as  to  writs  in  oth« 
kinds  of  actions,  and  that  peculiar  nomec 
clature  is  not  adopted  in  the  statute  whic 
we  are  now  construing.  Moreover,  earn 
venience  is  entirely  on  the  side  of  giviia 
full  meaning  to  the  terms  used. 

Crompton,  J.  concurred. 

Rfde  cUschargei. 


1852. 
June  18. 


THE  QUEEN  9.  ARNOLD. 


Pauper  Lunatic  ^  Burthen  of  Mai^  _ 
nance — Birth  in  Ireland"-^  IrremowA-iMm* 
under  9  ^  10  Vict.  e.  66.  —  No  ihMMi 
Settlement '-^Liability  of  Union -—l^  ifr  ^ 
Vict.  c.  103.  s.  5. 

The  12  ^  13  Vict.  c.  103.  s.  5.  ext^wuA 

to  the  maintenance  of  a  pauper  lunatic  h*9^ 
in  Ireland^  who  has  acquired  no  settienB^ 
in  England,  but  has  become  irremovable  * 
reason  of  five  years*  residence  in  a  piM'^^'^^ 
within  an  union  in  England;  and  in  «t«4;A 
case  the  burthen  of  maintaining  the  pat^^^ 
in  an  asylum  is  cast  upon  the  common  ^■* 
of  the  union. 

[For  the  report  of  the  above  cas^y      * 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  ISO.J 
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LOWE  V.  THE  LONDON  AND 
NORTH  .  WESTERN  RAIL- 
WAY COMPANY. 

'  Occupation — Corporation^  Lia- 
JmpUed  Contract-^S  Vict,  c,  16. 
wer  of  Directors  to  contract  by 

I  corporation  have  actually  used 
id  land  for  the  purpose  of  their 
m,  by  the  permission  of  the  owner ^ 
%t  they  are  liable  to  be  sued  in 
^or  use  and  occupatiouf  notwith- 
ry  have  not  entered  into  a  contract 

common  seal, 
he  case  of  a  railway  company, 

the  above  circumstances,  where 

e»  16.  s.  97.  (the  Companies 
msoUdation  Act),  provides  that 
<,  which,  if  made  between  private 
mid  be  valid,  although  made  by 
^may  be  made  by  parol  on  behalf 
any  by  the  directors,  and  shall  be 

the  company, — Held,  that  such 
might  be  presumed  to  have  been 
!o,  and  that  the  company  was. 
Me  to  the  action. 

tit  for  use  and  occupation.  Plea, 
psit. 

trial,  before  Jervis,  C.J.,  at 
shire  Spring  Assizes,  1852,  it 
hat  this  action  was  brought  by 
F,  who  was  the  owner  of  a  strip 
oining  a  branch  line  of  railway 
•se  of  construction  by  the  defen- 
»pect  of  its  temporary  occupa- 
\  four  or  ^ye  years  by  the  con- 
10  had  laid  bricks  and  materials 
land,  and  had  erected  upon  it 
or  the  workmen.  No  contract 
1  by  the  defendants,  or  by 
,e  directors  of  the  company, 
8  Vict.  c.  16.  8.  97.  had  ever 
•ed   into.      The   learned   Chief 

it  to  the  jury  to  say  upon  the 
rbether  there  had  been,  in  fact, 
Ation  by  the  defendants,  by 
their  agent ;  aifd  the  jury  rc- 
odict  for  the  plaintiff,  with  175/. 

Leave  was  reserved  to  the  de- 
» move  to  enter  a  nonsuit  upon 
oil  taken  at  the  trial,  that  the 
Id.  noty  under  the  circumstances, 
ed  ai^unst  the  defendants.     A 


rule  nisi  upon  the  leave  reserved,  and  also 
for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  evidence,  having 
been  obtained — 

Miller,  Serj.  and  Hayes  now  shewed 
cause. — First,  assuming  &at  the  evidence 
proves  an  occupation  by  the  company,  the 
objection  upon  which  a  nonsuit  is  sought 
to  be  entered  is,  that  the  defendants,  being 
ft  corporation,  are  not  bound  in  the  ab- 
sence of  a  contract  under  their  common 
seal.  But  that  rule  applies  only  to  cases 
of  express  contract,  and  not,  as  here,  where 
a  contract  is  implied  by  the  law  from  cer- 
tain acts  done  and  permitted  to  be  done. 
A  corporation  can  only  speak  by  its  com- 
mon seal ;  but  here  the  law  speaks  for  it. 
It  is  like  the  cases  which  occur  under  the 
Statute  of  Frauds.  A  party  cannot  ex- 
pressly bind  himself  to  pay  the  debt  of 
another  except  in  writing ;  but  he  is  im- 
pliedly bound  to  pay  his  own  debt  without 
any  writing.  So,  if  a  lease  for  years  be 
made  to  a  corporation,  they  cannot  make 
an  actual  surrender,  except  by  deed  under 
their  seal ;  but  if  they  accept  a  new  lease, 
this  is  a  surrender  in  law  of  their  first 
lease,  and  good,  though  not  under 
seal — Bac.  Abr.  *  Corporations,'  £,  pi.  6. 
A  corporation  may  sue,  as  plaintiffii,  in 
assumpsit  for  use  and  occupation,  where 
the  premises  have  been  used  and  occupied 
by  their  permission — The  Dean  and  Chapter 
of  Rochester  \.  Pierce  {V),  The  Mayor,  ^c, 
of  Stafford  v.  TiU  (2),  Southwark  Bridge 
Company  v.  Sills  (8).  If  so,  there  must  be 
a  corresponding  obligation  cast  upon  them, 
and  they  must  be  capable  of  being  sued  in 
assumpsit,  where  they  have  actually  used 
and  occupied  land  by  the  permission  of  its 
owner.  There  is,  indeed,  more  difficulty 
in  saying  that  a  corporation  can  permit  an 
occupation  without  seal  than  there  is  in 
saying  that  they  can  be  permitted  to  oc- 
cupy. The  11  Geo.  2.  c.  19.  s.  14,  which 
enables  landlords,  where  the  agreement  is 
not  by  deed,  to  recover  satisfaction  for  the 
use  of  the  lands,  makes  no  exception  of 
bodies  corporate — Elliott  v.  Rogers  (4).  It 
is  a  fallacy  to  treat  this  action  as  founded 
on  any  contract ;  it  is  brought  to  recover 

(1)  1  Camp.  466. 

(2)  4  Bing.  75 ;  B.C.  5  Law  J.  Rep.  C.P.  77. 

(3)  2Car.&P.  371. 

(4)  4  Esp.  59. 
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a  compensation  for  an  actual  enjoyment, 
and  the  law  implies  a  consequent  liability. 
The  Mayor^  <^c.  of  Carmarthen  v.  Lewis 
(5),  Painter  v.  the  Liverpool  Gas  Co,  (6), 
Church  V.  the  Imperial  Gaslight  and  Coke 
Co.  (7),  Hall  V.  the  Mayor,  <^c.  of  Swan- 
sea (8),  Doe  d.  Pennington  v.  Taniere  (9), 
are  all  cases  where  a  liability  has  been 
implied  by  law  in  the  absence  of  a  con- 
tract under  seal. 

[Lord  Campbell,  C.J.  —  If  any  pro- 
mise is  implied,  must  it  not  be  a  promise 
under  seal  ?] 

The  defendants  might  have  been  bound 
by  a  simple  contract  made  by  two  of  their 
directors,  under  the  8  Vict.  c.  16.  s.  97. 
It  is,  therefore,  unnecessary  to  presume  a 
deed  sealed  by  the  corporation,  and  so 
the  difficulty  felt  in  The  Copper  Miners 
Company  v.  Fox  (10)  does  not  arise.  In 
Finlay  v.  the  Bristol  and  Exeter  Railway 
Company  (11),  it  was  admitted  that  a 
corporation  is  liable  in  use  and  occupa- 
tion for  the  period  during  which  they 
have  actually  occupied.  Parke,  B.  there 
said,  **  If  the  defendants  had  been  private 
individuals  they  might  have  made  a  parol 
contract  to  hold  for  a  year  as  tenants  for  a 
year,  and  their  conduct  in  continuing  in 
possession  after  the  expiration  of  the  year 
would  be  evidence  of  a  contract  for  another 
tenancy  from  year  to  year.  That  pre- 
sumption would  arise  from  the  conduct  of 
the  parties.*'  That  observation  is  strictly 
in  point  here  ;  and  assuming  that  there  has 
been  an  actual  occupation  by  the  defen- 
dants, with  the  permission  of  the  plaintiff, 
this  action  will  lie. — [They  then  argued 
that  there  was  sufficient  evidence  of  an 
actual  occupation  by  the  defendants.] 

Mellor  and  Macaulay,  in  support  of  the 
rule. — The  general  rule  of  law  is,  that  a 
corporation  aggregate  can  only  contract 
under  seal,  subject  to  a  single  exception 
arising  from  necessity  ;  and  it  lies  on  the 

(5)  6  Car.  &  P.  608. 

(6)  3  Ad.  &  £.  433  ;  s.  c.  5  Law  J.  Rep.  (n.s.) 
M.C.  108. 

(7)  Ibid.  846 ;  s.  c.  7  Law  J.  Rep.  (n.s)  aB. 
118. 

(8)  6  aB.  Rep.  526  ;  b.c.  13  Law  J.  Rep.  (n.s.) 

an.  107. 

(9)  12  Ibid.  998':  s.  c.  18  Law  J.  Rep.  (n.s.) 
Q.B.49. 

(10)  20  Law  J.  Rep.  (N.s.)  aB.  174. 

(11)  Po</,  Exch.  117. 


plaintiff  to  bring  his  case  withii 
ception. 

[Lord  Campbell,  C.J.  —  In 
Mayor,  <^c.  of  Swansea  there  was 
sity  to  contract  without  seal.] 

That  is  a  peculiar  case  ;  ther 
promise  there,  but  it  was  presume 
defendants  had  engaged  to  reps 
which  they  had  obtained  wrongly 
V.  the  Mayor,  <^c.  of  Poole  (12)  i 
V.  the  Guardians  of  the  Strand  L 
lay  down  a  clear  rule  of  law. 

[Crompton,  J.  referred  to  Sam 
Neots  Union  (14).] 

That  case  is  explained  in  Lamp 
Billericay  Union  (15),  which  lays 
true  rule,  namely,  that  none  can 
by  an  implied  parol  contract  exc 
who  are  capable  of  contracting 
Here,  the  defendants  being  a  coi 
are  incapable  of  contracting  othei 
by  their  common  seal. 

[Coleridge,  J. —  That  is  not 
may  contract  by  two  directorsi] 

[Erle,  J. — Use  and  occupal 
not  rest  upon  a  promise  inferre 
jury,  but  upon  a  statutory  liabili 
out  of  the  occupation.] 

Birch  V.  Wright  (16)  lays  < 
principle  on  which  the  action  is 
Beverley  v.  the  Lincoln  Gaslight 
Company  (17)  proceeded  on  its 
contract.  It  is  said  on  the  other 
a  contract  may  be  here  implied, 
are  referred  to  where  the  conside 
the,  promise  had  been  had  by  a  coi 
and  they  were  held  impliedly  lial 
here  the  enjoyment  of  land  is  the  c 
tion,  and  a  corporation  has  no  cs 
take  land  except  under  seal ;  th< 
only,  therefore,  presume  that  the; 
held  it,  and  assumpsit  will  not  li< 
V.  the  London  and  Blackwall  Raih 
pany  {IS), Homersh am  v.  the  Wolvi 

(12)  4  Man.  &  G.  860;  8.  c.  12  Li 
(n.s.)  C.P.  97. 

( 13)  8  aB.'  Rep.  326 ;  s.  c.  15  Law  J. 
M.C.  89. 

(14)  8  Ibid.  810;  8.  c.  15  Law  J. 
M.C.  104. 

(15)  3  £xch.  Rep.  283;  8.c.  18  Li 
(N.s.)  Exch.  282. 

(16)  1  Term  Rep.  378. 

(17)  6  Ad.  &  E.  829 ;  8.c.  7  Law  J. 
aB.  113. 

(18)  5  Excb.  Rep.  442;  b.c.  19Li 
(N.s.)  Exch.  308. 
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"iM^^rtPorks  Company  (19),  TheMayor,  «^c. 
•  Z^-udlow  V.  Charlton  (20). 
^T-joKD  Campbell,  C.J. — In  those  cases 
le  liability  arose  on  an  express  preceding 
>T»^ract  which  had  been  executed  ;  here  it 
ris^s  from  the  fact  of  occupation,  and  the 
Bi^^v  raises  the  promise.  That  is  what  is 
(xprc^ly  l^id  down  in  Finlay  v.  the 
SriMtoland  Exeter  Railway  Company,"] 

The  dictum  of  Parke,  B.  in  that  case 
"WBS  extra-judicial ;  the  Court  decided  that 
t\ie  action  would  not  lie. 

J^LoRD  Campbell,  C.J. — But  that  dic- 
tum is  quite  in  accordance  with  Hall  v.  the 
MayoTy  <^c.  of  Swansea,  Where  you  pro- 
ceed for  a  breach  of  an  executory  contract, 
you  must  rest  on  the  contract  itself ;  but 
vbere  the  consideration  has  been  executed, 
you  proceed  on  the  promise  implied  by 
law.] 

In  Church  v.  the  Imperial  Gaslight  Com- 
ff^y  it  was  laid  down  that  there  is  no 
difference  in  this  respect  between  executed 
and  executory  contracts.  The  law  will 
only  imply  such  a  promise  when  there  is 
.  ^  capacity  to  contract.  Lamprell  v.  the 
Bilkricay  Union  shews  that  the  law  will 
Dot  infer  a  promise  by  a  corporation  where- 
^▼er  there  has  been  a  consideration  exe- 
cuted in  their  favour. 

[Lord  Campbell,  C.J. — That  case  cer- 
tiinly  goes  to  the  length  that  a  corporation 
^not  be  sued  in  assumpsit,  although 
J'ork  has  been  done  for  them,  and  the 
**Defit  has  been  enjoyed,  and  the  matters 
^  within  the  scope  and  object  of  the 
^rporation.  It  must  be  considered  as 
Assenting  from    Sanders    v.    St,    Neots 

^  to  the  power  to  contract  by  parol, 
^derS  Vict.  c.  16.  s.  97,  no  such  contract 
^  be  presumed — Cope  v.  Thames  Haven 
^k  and  Railway  Company  (21)  and  Rid- 
•fy  v»  the  Plymouth,  ^c.  Grinding  and 
^^^^  Company  (22). 

[They  also  argued  that  the  verdict  was 
•8*i»«t  the  evidence.] 

r/j?l^  E«ch.  Rep.  137 ;  8.  c.  20  Law  J.  Rep. 

(mVtL^  Mee.  &  W.  816;  «.c.  10  Law  J.  Rep. 

%,^xch.75. 

(m1\L^  Exch.  Rep.  841  j  s.c.  18  Law  J.  Rep. 

it  "^^h.  S46. 
liJi^IKd.  711 J  S.C.  17  Law  J.  Rep.  (n.s.) 


Lord  Campbell,  C.J. — I  am  of  opinion 
that  the  rule  to  enter  a  nonsuit  ought  to 
be  discharged.  The  objection  is  a  tech- 
nical one,  upon  which  the  defendants  were 
at  liberty  to  rely,  but  I  think  it  does  not 
afford  a  defence  to  the  action.  The  ob- 
jection is,  that  this  action  of  assumpsit  for 
use  and  occupation  cannot  be  maintained, 
because  the  defendants,  being  a  corpo- 
ration, can  only  bind  themselves  under 
their  common  seal.  We  must  assume, 
upon  this  part  of  the  case,  that  the  defen- 
dants have  enjoyed  and  occupied  the  land 
in  question  with  the  consent  and  permis- 
sion of  the  plaintiff.  That  being  so,  upon 
the  authority  of  The  Dean  and  Chapter  of 
Rochester  v.  Pierce,  which  I  am  not  at  all 
prepared  to  overturn,  I  think  that  an  action 
is  maintainable  against  them  for  use  and 
occupation.  That  case  decides  that  such 
an  action  may  be  maintained  by  a  corpo- 
ration, where  the  land  has  been  occupied 
by  their  permission ;  and  I  think  the  liabi- 
lity must  be  reciprocal,  so  as  to  charge 
them  in  a  like  case.  But  it  does  not 
rest  upon  that  authority  alone.  We  have 
also  the  decision  of  this  Court  in  Hall  v. 
the  Mayor,  S^c,  of  Swansea,  where  it  was 
held  that  a  corporation  may  be  sued  in 
indebitatus  assumpsit  for  fees  of  an  office 
wrongfully  received  by  them.  It  is,  indeed, 
said  that  that  was  a  case  of  necessity ; 
but  there  was  no  more  necessity  there  than 
that  arising  out  of  the  moral  obligation  of 
the  corporation  to  pay  its  debts,  and  the 
same  reasoning  applies  here.  In  addition 
to  these  authorities,  we  must  pay  great 
respect  to  what  fell  from  my  Brother  Parke 
in  Finlay  v.  the  Bristol  and  Exeter  Railway 
Company,  He  there  says,  that  an  action 
will  lie  against  a  corporation  for  the  actual 
use  and  occupation  of  land,  with  the  consent 
of  the  owner.  But  independently  of  any 
general  principle  of  law  applicable  to  cor- 
porations, I  think  we  are  relieved  of  any 
doubt  in  this  case  by  the  Companies 
Clauses  Consolidation  Act,  section  97» 
which  gives  power  to  the  directors  to  enter 
into  a  contract  such  as  this  for  the  occu- 
pation of  land  necessary  for  carrying  out 
the  undertaking  to  complete  the  railway. 
Now,  supposing  the  company  to  have  had 
the  occupation  and  enjoyment  of  the  land, 
why  are  we  to  assume  that  there  was  no 
such   parol   contract  on  the   part   of  the 
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directors,  and  that  not  to  have  taken  place 
which  would  have  explained  all  that  we 
have  to  solve  ?  There  is  no  negative  evi- 
dence to  shew  that  there  was  no  such  con- 
tract, and  it  may  be  presumed  that  there 
was;  and,  if  so,  then  the  action  clearly 
lies.  As  to  the  other  question  in  this  case, 
I  do  not  think  we  should  be  justified  in 
disturbing  a  second  verdict,  unless  it  was 
clearly  without  any  evidence  to  support  it. 
We  might  with  equal  reason  be  asked  to 
set  aside  a  third  verdict,  and  so  tolies 
quoties. 

Coleridge,  J. — As  to  the  first  point, 
it  must  be  taken  to  be  found,  that  there 
was  a  use  and  occupation  of  this  land  by 
the  defendants,  with  the  permission  of  the 
plaintiff.  In  the  case  of  an  ordinary  indi- 
vidual, the  law  infers  a  promise  to  pay  a 
reasonable  compensation  in  such  a  case, 
and  there  is  authority  for  such  an  action 
being  sustainable  in  respect  of  a  corpora- 
tion ;  and  I  do  not  think  the  Courts  ought 
now  to  limit  the  extent  of  that  authority. 
But  in  this  case,  we  are  not  driven  to  come 
to  a  decision  on  that  point,  because  an 
inference  may  be  drawn  sufficient  to  sup- 
port the  action  under  the  provision  in  the 
Companies  Clauses  Consolidation  Act,  to 
which  attention  has  been  directed.  If  there 
exists  no  legal  impossibility  which  prevents 
a  corporation  from  making  a  promise,  we 
ought  to  draw  the  same  inference  as  we 
should  draw  in  the  case  of  an  individual ; 
and  here  it  appears  that  the  directors  of  the 
company  were  at  liberty  to  enter  into  a 
contract  of  this  nature.  Therefore,  taking 
it  either  way,  and  without  any  particular 
reference  to  the  authorities  quoted,  I  think 
this  action  is  maintainable. 

Erle,  J. — I  am  of  the  same  opinion. 
Two  questions  here  arise :  first,  whether 
evidence  of  actual  occupation  by  the  defen- 
dants is  evidence  to  go  to  the  jury  in  sup- 
port of  an  action  like  this :  and  I  think  it 
is.  I  do  not  propose  to  advert  to  the  de- 
cisions, which  appear  to  me  in  some  degree 
to  conflict,  as  to  whether  an  action  like 
this  will  lie  against  a  corporation,  without 
proof  of  a  contract  under  seal.  But  there 
is  the  opinion  of  the  Court  of  Exchequer 
(in  which  court  the  exemption  of  corpora- 
tions has  been  most  strictly  maintained), 
that  an  action  of  assumpsit,  for  use 
and    occupation,    will    lie     where    there 


has  been  an  actual  occupati* 
corporation.  I  also  think  tha 
tion  is  maintainable  by  reasoi 
Companies  Clauses  Consolidat 
whereby  it  is  provided  that  tl 
tors  may  exercise  such  a  power  i 
behalf  of  the  company,  and  tl 
respect  to  any  contract  which, 
between  private  persons,  would 
by  parol,  the  directors  may  mak 
contract  by  parol.  In  the  ordii 
of  land  held  by  one  person  with 
sent  of  another,  we  can  infer  a  cc 
the  part  of  the  person  occupying 
we  can  do  so  in  the  case  of  a  dn 
pation,  I  do  not  see  why  we  may 
where  several  persons  occupy, 
therefore,  that  the  point  of  law 
defendants.  As  to  the  other 
whatever  may  be  the  correct  vi< 
balance  of  the  evidence  on  botl 
think  that,  after  the  finding  of  t\ 
and  no  imputation  of  any  m 
whatever,  we  are  not  justified  i 
the  verdict  aside,  and  sending  th 
another  trial. 

Crompton,  J.  concurred. 

RuU  disci 


Bail  Court.  \ 

1852.  /THE    queen   V,    THI 

June  2.      )  OF  surrey 

Highway  ;  Indictment  of  Paris i 
repair  of — Order  for  preferring  i 
— Magistrate  an  interested  Parti 
cutor*s  Costs. 

An  indictment  for  non-^repair  < 
way  was  preferred  by  G.  againti 
at  the  Quarter  Sessions  in  pursua 
order  of  three  Justices  at  a  speeu 
for  highways.  The  parish  pUadei 
jury  found,  that  the  occupier  of  fas 
liable  to  repair  ratione  tenurae.  i 
for  his  costs  of  the  prosecution  um 
95.  of  the  statute  5  4*  6  JVilL  4.  c. 
Sessions  refused  to  give  them,  on  i 
that  Gf  one  of  the  Magistrates  wkc 
order  for  preferring  the  indictmen 
owner  of  farm  A,  Before  the  c 
given,  G.  had  sum^noned  the  swrve 
parish  before  the  special  sessit 
question  was  made  but  that  the 
a  highway  and  out  of  repair,    Thi 
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nmpis  denied  the  liahUUy  of  the  parish  to 
repetir  U^  h%U  did  not  suggest  who  was  liable^ 
amd  thereupon  L,  and  the  two  other  Justices 
iigtg^d  the  order:  —  Held,  that  when  the 
surveyor  of  the  parish  simply  denies  the 
UabiHty  of  the  parish  to  repair  a  highway 
within  it,  which  is  out  of  repair,  it  is  impera^ 
tive  on  the  special  Sessions  under  section  95. 
of  the  Highway  Act  to  order  an  indictment 
to  be  preferred. 

Held,  further,  that  the  order  for  prefer- 
ring the  indictment  was  valid  in  this  case,  as 
L.  was  not  interested  in  the  matter  at  the 
time  the  order  was  made,  though  he  became 
s#  after  the  parish  had  pleaded ;  consequently 
thai  G  was  entitled  to  his  costs  of  the  prose- 
euUon, 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  195.] 


i] 


POCOCK  9.  PICKERING. 


1852. 

Jane  18 

^arrant  of  Attorney — Invalidity  of  At- 
lertotton— 1  ^  2  Vict.  c.  110.  «.  Q.—Prac- 
^  — Rescinding  Judge* s  Order — Second 
Application. 

.  ^t  is  a  good  preliminary  objection  on  shew- 
*^  Cause  against  a  rule  to  rescind  a  Judge's 
^der^  that  the  affidavits  on  which  the  order 
^  made  have  not  been  brought  before  the 

-^fler  a  rule  has  been  discharged  upon 
^^  an  flection,  a  second  application  may 

fn^  wflrraji<  of  attorney  was  attested  as 

^r^^^ ' — "  Signed,  sealed  and  delivered  in 

^^presenee  of  me,  Henry  Clarke,  who  at 

7*  Request  and  in  the  presence  of  the  said 

••q»i  Heathcote  Brooks,    James  Coghlan 

**j^  James  Henry  Pickering,  have  set  and 

fJJ^eriJerf  my  name  as  the  attorney  on  their 

^o^,  attesting  the  execution  hereof,  having 

\^^  tead  over  and  explained  to  them  and  each 

^  ^hem  the  nature  and  contents  thereof:" 

T^^M,  (Erie,  J.  dissenting)  that  the  attes- 

^ymt  was  invalid,  on  the  ground  that  the 

T*^«if  did  not   by  necessary    implication 

rJl^^i'*  himself  to  be  attorney  for  the  persons 

^^citfiii^  the  warrant  of  attorney  as  required 

^  <4«  1  4-  2  Fiat.  c.  110.  s.  9. 


In  this  case  Pollock,  C.B.  had  made  an 
order,  dated  the  5th  of  April  1852,  rescind- 
ing a  warrant  of  attorney,  executed  on  the 
26th  of  September  1844,  by  a  person 
named  Brooks  as  principal,  and  the  defen- 
dant and  another  as  sureties,  for  securing 
the  payment  of  an  annuity  of  53^.  lOs. 
during  the  life  of  Brooks ;  and  setting  aside 
a  judgment,  signed  thereon  and  all  subse- 
quent proceedings.  The  attestation  was  as 
follows  : — **  Signed,  sealed  and  delivered, 
being  first  duly  stamped,  in  the  presence  of 
me,  Henry  Clarke,  who  at  the  request  and 
in  the  presence  of  the  said  Joseph  Heathr 
cote  Brooks,  James  Coghlan  and  James 
Henry  Pickering,  have  set  and  subscribed 
my  name  as  the  attorney  on  their  behalf 
attesting  the  execution  hereof,  having  first 
read  over  and  explained  to  them  and  each 
of  them  the  nature  and  contents  hereof* 
"  H.  Clarke, 

"  13,  George  Street,  Mansion  House." 

In  Easter  term  last,  a  rule  nisi  was  ob- 
tained to  set  aside  the  order  of  Pollock, 
C.B.,  on  the  ground  that  the  attestation 
was  a  sufiicient  compliance  with  the  1  &  2 
Vict.  c.  110.  s.  9. 

Bramwell  (May  6)  shewed  cause.  — 
The  affidavits  on  which  the  Lord  Chief 
Baron  grounded  his  order  have  not  been 
brought  before  the  Court,  and  that  forms  a 
good  preliminary  objection — Needham  v. 
Bristowe  (1). — (He  was  then  stopped.) 

Robinson,    contra. —  The    grounds    on^ 
which  the  order  was  made  were  stated  when 
the  rule  was  moved  for.     There  is,  there- 
fore, no  hardship  or  surprise  to  the  plaintiff*, 
and  the  objection  ought  not  to  prevail. 

Lord  Campbell,  C.J. — You  ought  to 
shew  upon  the  materials  brought  before  the 
Court  primd  facie  that  the  order  had  been 
wrongly  made,  and  it  is  reasonable  that 
the  materials  on  which  it  was  made  should 
be  before  the  Court. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 

A  similar  rule  was  afterwards  obtained 
upon  the  required  affidavits,  against  which 

Bramwell  and  Hall  shewed  cause  (June 
12). — This  is  a  second  application  upon 
materials  in  existence  when  the  first  appli- 

(1)4  Man.  &  G.  262 ;  a.  c.  1 1  Law  J.  Rep.  (s.s.) 
C.P.  207. 


366 


COURT  OF  QUEEN'S  BENCH : 


[Nbw  See- 


cation  was  made,  and,  therefore,  contrary 
to  the  general  rule  limited  and  settled  by 
the  cases  of  Siulz  v.  Wyatt  (2)  and  The 
Queen  v.  the  Great  Western  Railway  Com- 
pany (3).  In  the  case  of  The  Queen  v. 
the  Manchester  and  Leeds  Railway  Com- 
pany (4),  there  was  great  injustice  involved, 
but  this  is  not  a  case  calling  for  any  relax- 
ation of  the  rule.  Then  as  to  the  main 
objection.  The  1  &  2  Vict.  c.  110.  s.  9. 
requires  that  the  witness  ''shall  thereby 
declare  himself  to  be  attorney  for  the  per- 
son executing  the  same,"  and  that  the 
attestation  ''  shall  state  that  he  subscribes 
as  such  attorney."  Here  one  only  of  these 
requisites  is  complied  with,  and  all  the 
cases  on  the  subject  establish  that  it  is  not 
suflScient  to  comply  with  the  requisites  of 
the  statutes,  by  anything  short. of  neces- 
sary inferences — Potter  v.  Nicholson  (5) 
and  Everard  v.  Poppleton  (6).  In  Lewis 
V.  Lord  Kensington  (7),  where  the  warrant 
of  attorney  was  held  valid,  no  doubt  was 
thrown  upon  the  previous  decisions. 
Poole  V.  Hobbs  (8)  is  a  strong  authority  to 
shew  the  extreme  strictness  with  which 
the  act  is  to  be  construed.  In  Hibbert  v. 
Barton  (9),  which  is  an  authority  on  the 
brancli  of  the  attestation  defective  in  this 
case,  the  attestation  was  held  invalid 
because  it  did  not  appear  by  necessary  in- 
ference, that  the  witness  was  attorney  for 
the  party  throughout  the  transaction,  and 
in  that  case  there  was  but  one  party  bound ; 
here  there  are  three,  and  there  is,  therefore, 
greater  reason  for  requiring  strictness. 

[Coleridge,  J.-— It  is  not  necessary 
that  the  attorney  should  be  known  before ; 
he  may  be  named  by  the  defendant  at  the 
time  of  the  attestation.] 

But  everything  must  appear  to  have 
been  done  as  the  attorney  of  the  party. 

(2)  6  an.  Rep.  666 ;  6.  c.  14  Law  J.  Rep.  (n.s.) 
as.  65. 

(3)  5  Ibid.  597 ;  s.  c.  13  Law  J.  Rep.  (n.s.) 
Q.B.  129. 

(4)  8  Ad.  &  £.  413  ;  s.  c.  7  Law  J.  Rep.  (n.s.) 
Q.B.  192. 

(5)  8  Mee.  &  W.  294 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Exch.  311. 

(6)  5  Q.B.  Rep.  181 ;  a.  c.  IS  Law  J.  Rep.  (n.s.) 
aB.  1. 

(7)  2  Com.  B.  Rep.  463;  s.  c.  15  Law  J.  Rep. 
(N.8.)  C.P.  100. 

(8)  8  Dowl.  P.C.  lis. 

(9)  1 0  Mee.  fit  W.  678 ;  s.  c  1 2  Law  J.  Rep.  (n.s.) 
Exch.  70. 


Here  it  is  consistent  that  be  might 
been  the  attorney  of  the  plaintiff  or  of  err 
only  of  the  parties  to  the  warrant  of  att^ 
ney,  or  he  might  have  been  sent  for  at  ^ 
last  moment  without  knowing  anythin^^ 
the  transaction.  Then,  if  this  objectioi^^ 
valid,  the  warrant  of  attorney  is  a  nulft^; 
and  the  application  is  not  too  la%^ 
Cocks  V.  Edwards  (10). 

Robinson  and  Lush,  contrsi. — As  to  tM 
first  point,  it  is  only  necessary  to  say  ttm  ^ 
this  case  does  not  fall  within  the  geneir^ 
rule  against  a  second  application.  S^ 
condly,  all  the  requisites  of  the  ittata:^ 
appear  here  by  necessary  inference.  W^ 
beri  v.  Burton  and  Lewis  v.  Lord  Kensin^ 
ton  shew  that  it  is  not  necessary  to  u^ 
special  words.  The  words  "  as  the  atto^ 
ney  on  their  behalf  attesting,"  &c,  exduC 
any  inference  that  the  witness  was  not  tkr: 
attorney  for  the  parties  at  the  time,  ar= 
attending  on  their  behalf.  Tried  by  tH 
tests  laid  down  by  Lord  Abinger,  C.B.  smm 
Alderson,  B.  in  Hibbert  v.  Burton^  tt — 
attestation  will  be  found  clear  of  the  c^" 
jections  in  that  case  and  valid.  It  i^b. 
good  attestation  also  tried  by  the  stat^u 
itself  as  a  test.  It  might  equally  be  i 
that  it  did  not  sufficiently  appear  that 
was  the  attorney  of  the  parties  at  the  tii 
even  if  the  very  words  of  the  statute  iir« 
used. 

Cur.  adv,  wiM^  • 

The  Judges  differing  in  opinion,  del 
vered  their  judgments  seriatim  (June  1 8}. 

Erle,  J. — In  this  case,  the  question  hm 
been  whether  a  memorandum  of  attestadoi 
to  a  warrant  of  attorney,  signed  in  tiK 
presence  of  A.  B.  who  have  **  subscribed  no  J 
name  as  the  attorney  attending  on  behBll 
of  the  defendant,  and  at  his  request  attest- 
ing the  execution,  having  first  readoiret 
and  explained  the  instrument,"  is  a  «i^5' 
cient  compliance  with  the  1  &  2  Vi^* 
c.  110.  8.  9.  The  memorandum  is  properly 
subscribed  by  the  name  of  the  witness,  i^^ 
properly  states  that  he  subscribes  as  attO'^'^ 
ney ;  and  according  to  my  understanding  '^ 
the  words,  it  declares  that  he  who  now,  ^ 
the  attorney  of  the  party,  attests  the  cit^ 
cution  had,  before  such  execution  asll^ 
attorney  of  the  party,  read  over  and  t0^ 

(10)  2  DowJ.  P.C.  (h.8.>  «5. 


iCXL] 


TRINITY  TERM,  1852. 


867 


ed  to  him  the  nature  of  the  instru- 

tsuming  that  the  statute  is  to  he  con- 
d  strictly  and  a  literal  compliance 
«d,  according  to  the  judgment  in 
ert  ▼.  Barton  this  is  sufficient.  Accord- 
to  that  case,  the  memorandum  must 
e,  that  the  attorney  suhscribing  had 
.  as  attorney  to  inform  the  party  of 
atore  of  the  instrument.  It  assumes 
in  attorney  may  subscribe  as  attorney 
e  subscription,  without  having  been 
ttomey  to  inform  of  the  nature  of  the 
unent.  It  was  an  extreme  construc- 
adopted  with  doubt  by  Baron  Parke, 
nrith  such  repugnance  on  the  part  of 
Abinger  that  he  assigned  as  his  reason 
hen  existing  feeling  in  favour  of  de- 
ints  and  prisoners ;  and  nb  one  per- 
d  more  clearly  than  himself  the  mis- 
which  must  result  if  it  were  carried  out 
to  defeat  the  intention  of  the  parties. 
B  is  no  dispute  that  this  attestation  in 
ct  of  the  witness  subscribing  his  name, 
ttating  that  h^  subscribes  as  the  attor- 
18  correct.  But  the  question  has  been, 
tier  the  witness  declared  by  the  attes- 
1,  according  to  Lord  Abinger,  '*  that  he 
yeea  attorney  in  the  actual  transaction, 
uew  what  the  document  was  about,'* 
x)rding  to  Parke,  B.  **  that  the  attest- 
tttomey  was  present  for  the  purpose 
tviiing  the  defendant  as  to  the  nature 
iffect  of  the  instrument,  and  that  he 
ted  as  such  attorney."  Now,  by  the 
nt  attestation,  it  appears  to  me  to  be 
i,  that  the  witness  who  subscribes  as 
ney  had,  as  attorney,  first  read  over 
explained  the  instrument.  In  gram- 
"  who"  may,  according  to  the  context, 
fy  "  and  I."  **  As,"  in  law,  signifies 
the  capacity  of."  The  expression, 
''an  agent  did  an  act  in  a  certain 
aty,"  is  equivalent  to  **the  agent 
I  in  that  capacity  did  the  act;"  and 
xpzession  that  '*  an  agent  being  in  a 
'm  capacity  did  an  act,  having  first 
aDother  act,"  is  equivalent  to  '*  the 
t  being  in  that  capacity  did  the  first  act 
ind  then  the  second  act."  This  attes- 
I  then  expresses  grammatically  *'  that 
iltg  the  attorney  attending  on  behalf 
ifwtyy  and  at  his  request,  read  over 
the  instrument  to  him  and 
i  hli  execution."    That  which  is 


expressed  is  both  stated  and  declared,  and 
he  who  states  or  declares  need  not  state 
or  declare  that  he  states  or  declares. 
Whether  the  statute  or  the  decisions  be 
referred  to,  the  attestation  expresses  all  the 
ideas  required  by  the  legislature  as  per- 
fectly as  language  will  permit,  it  being,  as 
far  as  I  know,  impossible  to  frame  a  sen- 
tence incapable  of  misconstruction.  No 
definite  objection  was  offered  to  this  attes- 
tation in  argument.  The  learned  counsel 
suggested  that  quibbles  in  respect  of  such 
instruments  had  been  before  supported,  and 
perhaps  a  quibble  might  be  found  on  the 
present  occasion.  If  it  is  said  that  the 
parties  have  the  words  of  the  statute  before 
them,  and  why  cannot  they  use  them  ? 
I  would  answer  that  no  form  is  given  by 
the  statute,  and  that'  this  objection  ought 
never  to  receive  assent  unless  the  objector 
adduces  that  which  he  can  shew  to  be  a 
valid  form,  and  by  comparison  vrith  a  valid 
form  points  out  the  invalidity  of  the  form 
objected  to.  If  the  words  of  the  enact- 
ment are  strictly  followed,  the  attestation 
would  be  void  according  to  Hibbert  v.  Bar^ 
ton.  In  the  words  of  the  statute,  the 
attestation  would  be  "I  subscribe  my 
name  as  a  witness  to  the  execution,  &c., 
and  I  hereby  declare  myself  to  be  attorney 
for  the  party  executing  the  same,  and  state 
that  I  subscribe  as  such  attorney,"  and  it 
would  be  consistent  with  this,  that  the 
subscribing  witness  became  attorney  at  the 
time  of  subscribing  without  having  been 
attorney  before.  And  according  to  that 
decision,  it  is  necessary  to  add  that  he  who 
subscribes  and  declares  himself  to  be  the 
attorney,  had  first  informed  the  party  of 
the  nature  of  the  instrument  that  is  read 
over,  and  explained  it  to  him,  which  is  done 
here;  and  as  the  subscribing  must  be  not 
merely  by  the  same  man,  but  by  the  same 
attorney  who  gave  the  information,  I 
cannot  suggest  a  more  precise  expression 
than  that  "  I  subscribe  as  the  attorney 
attending  on  behalf  of  the  party  attesting 
his  execution,"  having  first  explained  the 
instrument  to  him. 

I  regret  that  I  differ  from  my  Brethren, 
because  this  case  wi11.be  added  to  the 
number  of  those  where  the  creditor  instead 
of  receiving  from,  is  adjudged  to  pay  to 
his  debtor,  and  where  the  law  increases 
instead  of  redressing  the  loss  from  wrong. 
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Coleridge,  J. — The  question  in  this 
case  is,  whether  the  provisions  of  the  1  &  2 
Vict.  c.  110.  s.  9.  are  satisfied  by  an  attes- 
tation to  the  execution  of  a  warrant  of 
attorney  by  three  persons  named  therein, 
which  is  in  the  following  words— [His 
Lordship  read  the  attestation].— The  sec- 
tion enacts  that  "  no  warrant  of  attorney 
to  confess,  &c.,  in  any  personal  action  or 
cognovit  actionem^  given  by  any  person, 
shall  be  of  any  force  unless  there  shall  be 
present  some  attorney  of  one  of  the  superior 
courts  on  behalf  of  such  person,  expressly 
named  by  him  and  attending  at  his  request, 
to  inform  him  of  the  nature  and  effect  of 
such  warrant  or  cognovit  before  the  same 
is  executed ;  which  attorney  shall  subscribe 
his  name  as  a  witness  to  the  due  execution 
thereof,  and  thereby  declare  himself  to  be 
attorney  for  the  person  executing  the  same, 
and  state  that  he  subscribes  as  such  attor- 
ney." In  construing  an  act  of  parliament 
our  jfirst  business,  I  conceive,  is,  to  examine 
the  words  themselves  which  are  used, 
and  if  in  these  there  be  no  ambiguity,  it 
is  seldom  desirable  to  go  further;  and 
although,  from  the  common  imcertainty  of 
language,  we  may  very  frequently  be  driven 
to  ascertain  the  intention  by  a  considera- 
tion of  the  preamble,  where  it  recites  the 
object,  or  of  the  previous  common  law 
where  the  statute  clearly  alters  or  super- 
sedes it,  in  order  to  settle  the  meaning  of 
the  enactment  itself,  yet  the  object  still  is 
only  to  ascertain  the  mind  of  the  legisla- 
ture as  expressed  in  words ;  and  where,  in 
either  of  these  ways,  you  have  arrived  at 
the  meaning,  I  think  nothing  is  more 
dangerous  than  to  flinch  from  that  conclu- 
sion because  we  think  the  enactment  is  less 
wise  or  efficacious  than  it  might  have  been 
made,  or  even  wholly  fails  of  its  object. 
Perhaps  the  most  efficacious  mode  of  pro- 
curing good  laws,  certainly  the  only  one 
allowable  to  a  court  of  justice,  is  to  act 
fully  up  to  the  spirit  and  language  of  bad 
ones,  and  to  let  their  inconvenience  be 
fully  felt  by  giving  them  full  effect.  The 
clause  in  question  has  obviously  two  parts  : 
certain  things  it  requires  to  be  done  before 
execution ;  an  attorney  must  be  present  on 
behalf  of  the  person  about  to  execute  ;  he 
must  have  been  expressly  named  by  that 
person ;  he  must  attend  at  his  request, 
and  he  must  inform  him  of  the  nature  and 


effect  of  the  instrument  he-  is 
execute.  All  this  precedes  execc 
a  fortiori  attestation  ;  and  whetb 
has  been  complied  with  is  leffc»  i 
dispute,  to  be  proved  extrinsical] 
dence,  no  particular  of  it  need  \ 
have  been  done  on  the  face  of  t] 
ment.  Then  comes  the  executio! 
provision  as  to  the  form  of  at 
The  same  attorney  spoken  of  beft 
to  become  the  witness,  and  in 
ing  this  distinct  duty  he  is  to 
things :  first,  he  is  to  subscribe  hi 
witness  ;  secondly,  he  is  in  the  a 
to  declare  himself  to  be  the  att 
the  person  executing ;  thirdly,  hi 
the  attestation  to  state  that  he  s 
as  such  attorney.  The  two  parti 
me  entirely  distinct  and  framed 
ferent  objects,  both  must  be  comp 
or  the  instrument  will  be  of  no  i 
the  attorney  has  failed  in  any  oi 
requisites  in  fact  which  the  foi 
requires,  it  will  be  in  vain  to  n 
attestation  faultless  on  the  £ace 
the  attestation  be  deficient  or  inl 
any  particular  on  its  fitce,  thi 
be  cured  by  its  stating  or  its  beii 
that  in  fact  he  fiilfilled  all  the  reqi 
of  the  former  part. 

In  the  attestation  in  questio 
Clarke  has  subscribed  his  name  a 
He  has  stated  that  he  has  so  doi 
attorney  of  the  parties  executing 
has  not  beyond  this  and  in  expri 
declared  himself  to  be  thmr 
There  is  not  then  a  literal  compli 
the  statute  ;  is  there  then  a  virl 
It  appears  to  me  not;  and  I 
observe  that  this  is  not  the  same 
as  whether  the  attestation  shews 
parties  have  had  substantially 
protection  and  information  whi 
could  reasonably  desire  or  the  st 
tended.  The  protection  and  ini 
which  they  could  reasonably  rei 
which  the  statute  intends,  must 
before  execution  and  before  attei 
and  we  are  now  upon  a  question 
sufficiency  of  the  attestation, 
enough  that  Mr.  Clarke  should  1 
de  facto  such  an  attorney  so  n 
requested,  and  so  dischai^;ed  hit 
the  section  requires  before  execut 
must  beyond  this  declare  in  hiaa 
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e  face  of  it  that  he  is  the  attorney  of 

arties. 

)w,  there  can  be  only  two  ways  in 

b  tiiis  attestation  can  be  said  to  shew 

taal  compliance  with  this  requirement. 

fiitt,  to  state  that  he  subscribes  his 
s  as  the  attorney  is  the  same  as  to 
ue  himself  to  be  the  attorney  ;  but  if 
be  60,  I  remark,  first,  that  you  may 

strike  the  words  in  question  out  of 
statute, — you  give  them  no  distinct 
ding  at  all ;  and,  secondly,  that  in 
mon  sense  the  two  parts  of  the  sentence 
t  not  the  same  meaning,  are  not  tauto- 
Qs.  A  man  may  very  well  subscribe 
lame  as  attorney,  and  state  truly  that 
ces  so,  without  being  the  attorney  in 
ransaction.  If  he  come  in  at  the  last 
ent  before  the 'execution,  he  might  do 
brmer,  and  yet  not  be  in  a  condition 
lake  the  declaration  as  to  the  latter. 

second  mode  in  which  it  may  be 
id  that  this  attestation  shews  a  virtual 
)liance  with  the  statute  is  in  its  assert- 
hat  H.  J.  Clarke  has  subscribed  his 
i  at  the  request  of  the  parties  and  in 
presence,  and  that  he  had  first  read 
and  explained  to  them  and  each  of 
I  the  nature  and  contents  of  the  in- 
nent ;  in  other  words,  the  argument 
bat  to  declare  he  has  performed  the 
is  of  an  attorney  to  the  parties  in  the 
taction  is  the  same  as  to  declare  that 
i  their  attorney.  Now,  here  again  it  is 
wu  to  remark,  first,  that  this  parti- 
r  enumeration  does  not  include  all  the 
icnlars  expressly  required  by  the  sta- 
;  it  does  not  include  the  being  **  ex- 
»ly  named"  by  the  parties  ;  secondly, 
•  if  the  statute  only  intended  the  attes- 
>n  to  shew  on  its  face  a  compliance 
^the  particulars  required  before  exe- 
ion,  its  language  is  most  inappropriate 
*Qy  such  purpose ;  and,  thirdly,  that  to 
^the  duties  of  attorney  to  a  person  in 
'  iQatter  and  to  be  his  attorney  may 
^  fiict,  according  to  this  statute,  as 
•ttodcd  in  many  decisions,  very  dif- 
tt  thmgs.  If  the  plaintiff *s  attorney, 
•*•  request  of  the  parties,"  had  **  read 
!^  ^  explained  to  them  and  each  of 
'^fte  nature  of  the  instrument  and  its 
^^^  bdbre  execution  and  attestation, 

Wd  aet  and  subscribed  his  name  as 


the  attorney  on  their  behalf  attesting  the 
execution  thereof,"  he  yet  would  not  have 
been  their  attorney,  nor  could  he  truly 
have  declared  himself  to  have  been  so.  In 
other  words,  the  present  attestation  may 
be  true  in  every  particular,  and  yet  the  re- 
quisites of  the  statute  not  be  complied  with. 
But,  lastly,  it  is  obvious,  on  reading  the 
statute,  that  the  precisely  worded  provi- 
sions as  to  the  attestation  are  intended  as 
an  additional  security,  certainly  to  the 
debtor,  probably  to  both  parties,  beyond 
what  is  afforded  by  those  which  guided  the 
execution.  WTiether  such  additional  secu- 
rity is  thereby  gained  or  whether  it  was  on 
the  whole  wise  to  seek  for  it,  is  immaterial 
to  us,  whose  only  business  is  to  see  that 
the  provisions,  such  as  they  are,  are  com- 
plied with. 

I  conclude,  then,  that  this  attestation 
neither  literally  nor  in  substance  satisfies 
the  requisition  of  the  statute ;  and  I  feel 
neither  regret  nor  satisfaction  in  arriving 
at  any  such  conclusion  in  this  or  in  any 
similar  case.  In  deciding  t!;em  we  ought 
not  to  have  our  minds  distracted  by  look- 
ing to  the  right  or  left  at  the  particular 
circumstances  which  we  very  often  know 
but  imperfectly  after  all,  and  which,  if  we 
knew  them  ever  so  well,  could  form  no 
safe  rule  forthe  interpretation  of  the  statute, 
which  ought  to  be  general.  If  there  are 
careless  lenders  and  fraudulent  borrowers 
on  the  one  hand,  there  may  be  usurious 
or  over-seeking  lenders  and  oppressed  or 
overreached  borrowers  on  the  other ;  but 
in  either  case  the  rule  must  be  the  same 
which  the  statute  lays  down,  if  a  court  of 
law  is  to  apply  it  with  certainty ;  and 
unless  applied  with  certainty  it  becomes 
no  rule  at  all.  The  strictness  of  former 
decisions  has  been  complained  of  as  tech- 
nical and  favouring  fraud.  I  am  far  from 
saying  that  none  of  them  have  had  the 
effect  of  defeating  an  honest  security.  Is 
any  rule  so  wisely  formed  as  to  be  secure 
from  abuse?  But  I  believe  that  this  strict- 
ness has  led  to  greater  care  in  the  execution 
of  these  instruments,  which  is  attested  by 
their  coming  before  the  Courts  much  less 
frequently  than  formerly. 

It  is  perfectly  easy  to  comply  literally 
with  what  the  statute  requires :  that  course 
must  be  safe.  I  cannot  feel  the  force  of 
3B 
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1852.      )  LOWNDES     V.     THE    EARL     OF 

May  6.  y  Stamford  and  warrington.* 

Ajpportioiment — Salary  for  Services — 
4  ^  5  Will.  4.  c.  22.— Deed,  Construction 
of~-Condili(m  Precedent — Pleading — De- 
claration, 

fVhere  the  plaintiff  was  by  deed  appointed 
to  "I&6  offices  of  auditor  and  superintending 
manager  of  the  defendant's  estates**  at  a 
uiary  of  1,800/.,  payable  half -yearly ,  on 
the  lih  of  July  and  the  7th  of  January  in 
nery  year,  (uid  the  defendant  had  revoked 
the  appointment  in  the  middle  of  a  current 
^dfr-Held,  that  the  4  ^  5  Will.  4.  c.  22. 
f.  2.  did  not  enable  the  plaintiff  to  recover  a 
propftriionate  part  of  the  salary  in  respect 
of  that  portion  of  the  year  during  which  the 
r^iiUif  held  the  offices. 

That  statute  applies  to  cases  where  pay- 
"M  for  the  whole  period  must  be  made  to 
'Mie  person,  and  does  not  include  a  payment 
^"^  a  contract  between  employer  and  em- 
t^ed  for  services  performed,  where  the 
fffyment  entirely  ceases  upon  the  determina- 
^  of  the  claimant* s  right  to  receive  it. 

The  defendant  by  deed  appointed  the 
ffmtiff  auditor  of  his  estates  at  a  yearly 
<«Wjf,  and  in  consideration  thereof  the 
ffaiiAj  covenanted  to  give  up  his  practice 
^  a  barrister,  if  required  so  to  do,  and  not 
^  accept  any  other  office  or  employment 
whatever,  so  long  as  he  should  hold  the  said 
ofee.  The  defendant  also  covenanted  to 
foy  Ihe  plaintiff  the  said  salary  during  so 
^aihe  should  hold  the  office ;  and  in  case 
^  defendant  should  revoke  the  appointment 
•^W  adequate  and  just  cause  (to  be  deter- 
"W  as  thereinafter  mentioned),  that  the 
defendant  should  pay  him  a  retiring  pension 
•f  1,000/.  a  year;  and  it  was  provided  that 
(he  adequacy  and  justice  of  the  cause  of  any 
^^^»cation  by  the  defendant  of  the  said  ap- 
fointment  should  be  determined  by  J.  W, 

HeW,  that  the  defendant  had  no  power  of 
■■■■•••wy  the  plaintiff  without  giving  him  a 
JV«  to  the  pension  of  1,000/.  a  year,  until 
p  *he  deft^ndant,  had  previously  ascertained 
^  Reference  to  J.  W.  that  he  had  adequate 

ji^  ^««««  to  revoke  the  appointment. 
cjrv^  ^»  ^hat  the  jurisdiction  of  the 
^•'^  ^  enforce  payment  of  the  retiring 

*Hf  tm^£!^^'^'^^^  ^^^^'  ^'^  ^^'  ^^°  unavoid- 


pension  was  not  ousted ;  and  that  the  plain- 
tiff might  declare  for  it  without  shewing  that 
there  had  been  any  determination  by  J.  W. 
or  any  excuse  for  his  not  having  obtained 
such  determination,  or  that  a  reasonable 
time  for  obtaining  such  determination  had 
elapsed. 

Covenant.     The  first  count  of  the  de- 
claration stated  that,  by  a  certain  indenture 
made  between  the  defendant  of  the  one 
part  and  the  plaintiff  of  the  other  part,  the 
defendant   appointed   the  plaintiff  to   be 
auditor  and  superintending  manager  of  all 
his  the  defendant's  estates,  and  the  defen- 
dant thereby  covenanted  with  the  plaintiff 
that  he,  the  defendant,  would,  so  long  as 
the  plaintiff  should  hold  the  said  offices, 
pay  him  the  annual  salary  of  1,800/.  by 
equal  half-yearly  payments,  on  the  7th  of 
July  and  the  7th  of  January  in  every  year ; 
and  further,  that,  in  case  the  defendant 
should  revoke  the  said  appointment  thereby 
made  without   adequate  and  just  cause, 
then  and  in  such  case,  from  and  after  such 
revocation,  he,  the  defendant,  would,  dur- 
ing the  remainder  of  the  joint  lives  of  him- 
self and  the  plaintiff,  pay  to  the  plaintiff  a 
clear  annual  sum  of  1,000/.  by  equal  half- 
yearly  paymenU,  on  the  said  half-yearly 
days  thereinbefore  mentioned.     That  al- 
though from  the  time  of  making  the  said 
indenture  hitherto,  the  plaintiff  had  duly 
performed  and  fulfilled  all  things  therein 
on  his  part  to  be  performed  and  fulfilled, 
and  had,  to  wit,  during  all  the  time  last 
aforesaid,  continued  to  hold  the  said  offices 
of   auditor   and   superintending   manager 
to    which   he    was    thereby  appointed   as 
aforesaid,    and  although   a  large  sum  of 
money,  to  wit,  the  sum  of  900/.  for  the 
period  of  time  between  the  7  th  of  Janu- 
ary 1850  and  the  7th  of  July  1850,  during 
which  the  plaintiff  held  the   said   offices 
of  auditor  and  superintending  manager  to 
which  he  was  so  appointed  as  aforesaid, 
became  and  was  under  and  by  virtue  of 
the  said  covenant  in  that  behalf  due  from 
and  payable  by  the  defendant  to  the  p^^^^" 
tiff,  yet  that  the  defendant  had  not  paid 
the  said  sum  or  any  part  thereof. 

The  second  count  stated  the  making  of 
tbe  said  indenture  to  the  effect  in  the  first 
count  mentioned,  and  alleged  that,  al- 
though the  plaintiff  from  the  time  of  the 
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making  thereof  continued  to  hold  the  said 
offices  of  auditor  and  superintending  mana- 
ger of  the  said  estates  of  the  defendant,  to 
"which  he  was  hy  the  same  indenture  so 
appointed  as  aforesaid,  until  and  upon  a 
certain  day  which  elapsed  between  the  7th 
of  January  and  the  7th  of  July  1850,  to 
wit,  on  the  27  th  of  May  1850,  on  which 
day  the  defendant  without  adequate  and 
just  cause  in  that  behalf  revoked  the  said 
appointment  of  the  plaintiff  so  made  by 
the  said  indenture  as  aforesaid,  and  al- 
though after  such  revocation,  to  wit,  on 
&c.,  a  large  sum  of  money,  to  wit,  the 
sum  of  500/.,  being  the  first  payment  of 
the  said  clear  annual  sum  of  1,000/.,  be- 
came and  was  due  from  the  defendant  to 
the  plaintiff  under  and  by  virtue  of  the 
said  covenant  in  that  behalf  in  the  said 
indenture  contained,  and  although  the  de- 
fendant had  from  the  time  T)f  the  said  revo- 
cation ceased  to  pay  and  had  not  paid  to 
the  plaintiff  the  said  salary  of  1,800/.  or 
any  part  thereof,  and  although  the  defen- 
dant had  not  either  before  or  since  the 
said  revocation,  or  at  any  time  hitherto 
obtained,  nor  had  there  been  any  determi- 
nation by  Lieut.-Col.  "Wildman  or  any 
other  referees  or  umpire,  that  he  the  defen- 
dant had  or  that  there  was  adequate  and 
just  cause  of  or  for  such  revocation  by  the 
defendant  as  aforesaid;  and  although  a 
reasonable  time  for  the  obtaining  such 
determination  elapsed  long  before  the  said 
7th  day  of  July  1850,  yet  that  no  part  of 
the  said  last-mentioned  sum  had  ever  yet 
been  paid. 

The  defendant  set  out  the  deed  upon 
oyer,  by  which  (after  reciting  the  appoint- 
ment of  the  plaintiff  as  auditor  and  super- 
intending manager  of  the  defendant's 
estates)  the  plaintiff,  in  consideration  of 
the  salary  and  compensation  thereinafter 
secured  to  the  plaintiff,  covenanted  to  per- 
form the  duties  of  the  said  offices,  and  **in 
order  that  he,  the  plaintiff,  may  be  better 
able  to  devote  his  time  and  pains  to  the 
performance  of  the  duties  undertaken  by 
him  as  aforesaid,  that  he,  the  plaintiff, 
shall  not  during  so  long  as  he  shall  hold 
the  offices  to  which  he  is  hereby  appointed, 
without  the  previous  consent  of  the  said 
Earl,  accept  any  other  office  or  employ- 
ment whatsoever,"  other  than  certain  other 
offices  therein  specified,  **and  shall  relin- 


quish and  give  up  his  practice  as  abanist 
so  far  as  such  practice  may  be  inca 
patible  with,  or  in  any  maimer  inter£ 
with  the  efficient  and  perfect  discbarge 
the  duties  of  the  offices  to  which  he 
hereby  appointed,  and  shall,  if  so  requi 
by  the  said  Earl,  totally  relinquish 
give  up  such  his  practice."  It  then  st« 
the  defendant's  covenant  to  pay  the  i 
annual  salary  during  so  long  as  the  p)a 
tiff  should  hold  the  said  offices,  and  "  tJ 
in  case  the  plaintiff  should  cease  to  perfaj 
the  duties  of  the  offices  to  which  he  w 
thereby  appointed  by  reason  of  his  becoi 
ing  incapable  of  performing  such  duti 
from  permanent  illness  or  infirmity,  or 
case  the  said  Earl  should  revoke  the  » 
pointment  thereby  made  without  adequtf 
or  just  cause  (the  adequacy  and  justioe 
such  cause  to  be  determined  as  thereinaff 
mentioned),  or  in  case  the  plaintiff  shoe 
resign  the  said  offices  upon  adequate 
just  cause,  the  adequacy  and  justice  of  vm 
cause  to  be  determined  as  thereinafi 
mentioned,"  then  and  in  any  such  case  fl 
defendant  covenanted  to  pay  to  the  plai 
tiff  a  retiring  pension  of  1,000/.  a  ye« 
and  "  that  the  adequacy  and  justice  of  1 
cause  of  any  revocation  by  the  said  Earl 
the  appointment  thereby  made,  and  \ 
justice  and  adequacy  of  the  cause  for  1 
resignation  by  the  plaintiff  of  the  w 
offices  should  be  determined  by  Jo 
Wildman,  of  &c.,  a  lieutenant-colonel 
Her  Majesty's  army,  if  living  and  si 
and  willing  to  determine  the  matter  in  qui 
tion,  and  in  case  he  should  be  dead,. 
unable  or  unwilling  to  determine  the  matt 
in  question,  that  the  same  should  be  deCe 
mined  by  two  referees  to  be  named  by  tl 
plaintiff  and  defendant  respectively,  or,  i 
case  of  their  differing,  by  an  umpire  \Xi  1 
named  by  them  ;  and  in  case  either  pari 
should  refuse  or  omit  to  appoint  a  refers 
or  should  appoint  a  referee  who  refused  ^ 
omitted  to  join  in  appointing  an  umpiit 
that  the  referee  named  by  the  other  par< 
should  be  entitled  to  make  an  award  whi^ 
should  be  binding. 

The  defendant  then  pleaded  to  thefi* 
count  that,  before  the  said  7th  day  of  Jtt 
1850,  to  wit,  on  &c.,  the  defendant  revoke 
the  said  appointment  of  the  plaintiff  in  tJ 
said  first  count  mentioned,  and  the  plaifl 
tiff  thereupon  and  thereby  then  ( 
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i  thence  hitherto  ceased  to  hold 
offices  to  which  he  was  so  ap- 
s  in  the  said  first  count  mentioned, 
this,  that  the  plaintiff  held  the 
es  of  auditor  and  superintendmg 
to  which  he  was  so  appointed  as 
,  daring  the  whole  period  of  time 
the  7th  of  January  and  the  7th  of 
0,  modo  etformd, 
second  count  the  defendant  de- 
ipecially,  on  the  ground  that  it 
&ppear  that  the  question  of  the 
or  justice  of  the  cause  of  revoca- 
heen  determined  in  the  way 
d  hy  the  indenture, 
laintiff  demurred  to  the  plea  to 
count,  on  the  ground  {inter  alia) 
ised  an  immaterial  issue,  and  that 
inswered  part  only  of  the  cause 
,  and  joined  in  demurrer  to  the 
unt. 

.  Thesiger  (Attorney  General) 
ith  him)  for  the  plaintiff  (I).— 
to  the  plea  to  the  first  count. 
ntiff  in  that  count  claims  the 
:  the  whole  of  the  half-year  be- 
5  7th  of  January  and  the  7  th  of 
),  or  if  he  is  not  entitled  to  the 
en,  at  any  rate,  he  claims  a  pro- 
5  part  of  the  salary  for  the  period 
ihese  dates,  during  which  he  con- 
hold  the  offices  of  auditor  and 
nding  manager  of  the  defendant's 
The  defendant,  by  his  plea 
enies  that  the  plaintiff  held  the 
iring  the  whole  of  the  half-year : 
le  plea  affords  no  answer  to  the 
\  claim  for  the  proportionate  part 
ary  for  the  time  during  which  he 
^d  to  have  held  the  offices.  If,^ 
the  plaintiff  is  entitled  to  the  pro- 
5  part,  the  plea  is  bad.  Although 
ommon  law  he  would  not  be  so 
under  the  2nd  section  of  the  4  &  5 
:•  22,  this  salary  is  apportionable. 
is  of  that  section  are  "  That  from 
the  passing  of  this  act  all  rents, 
,  pensions,  dividends,  moduses, 
ions,  and  all  other  payments  of 
cription,  made  payable  or  coming 
ced  periods  under  any  instrument 
I  1m  executed  after  the  passing  of 

B   to,    before    Lord    Campbell,    C.J., 
f^wf  Srtc^  J.  and  Crompton,  J. 


this  act,  shall  be  apportioned,  so  that  on 
the  death  of  any  person  interested  in  any 
such  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  or  other  payments 
as  aforesaid,  on  the  determination  by  any 
means  whatsoever  of  the  interest  of  any 
such  person,  he  or  she,  and  his  or  her 
executors,  administrators  or  assigns,  shall 
be  entitled  to  a  proportion  of  such  rents, 
annuities,  pensions,  dividends,  moduses, 
compositions  and  other  payments."  The 
words  **  all  payments  of  every  description 
becoming  due  under  any  instrument"  are 
sufficiently  large  to  embrace  cases  of  this 
kind.  If  the  plaintiff  had  died  the  day 
before  the  half-year  ended,  it  would  have 
been  a  great  hardship  upon  him  to  have 
been  deprived  of  his  whole  half-year's 
salary;  and  this  is  one  of  the  evils  which 
the  statute  intended  to  remedy. 

Secondly,  as  regards  4he  demurrer  to 
the  second  count.  The  1,000/.  retiring 
pension  was  to  become  payable  to  the 
plaintiff  upon  a  revocation  of  his  appoint- 
ment by  the  defendant  without  adequate 
and  just  cause;  and  the  second  count, 
which  alleges  such  a  revocation,  shews  a 
good  cause  of  action  in  respect  of  the 
retiring  pension.  But  the  defendant  re- 
lies on  the  clause  as  to  arbitration  ;  but, 
in  the  first  place,  that  clause  is  not  bind- 
ing upon  either  of  the  parties,  so  as  to 
oust  the  jurisdiction  of  the  Courts. 
Either  party  was  at  liberty  to  refer  the 
question  as  to  the  adequacy  and  justice 
of  the  cause  of  revocation  to  the  decision 
of  a  Court  of  law.  This  is  clearly  so 
when  the  arbitration  clause  extends  to  the 
whole  deed — Thompson  v.  Charnock  (2), 
Russell  on  Arhitrationy  p.  66 ;  and  the  same 
rule  has  been  held  to  prevail  where  the 
clause  extends,  as  here,  to  only  one  provi- 
sion in  the  deed — Goldstone  v.  Osborn  (3), 
Kill  V.  Hollister  (4).  Suppose  the  re- 
ferees could  not  agree  upon  an  umpire, 
one  party  might  be  without  remedy — See 
Russell  on  Arbitration^  68,  69.  But  in  the 
next  place,  supposing  the  arbitration  clause 
is  binding,  then  the  1,000/.  is  payable 
upon  the  revocation,  unless  there  has  been 
a  determination,  in  the  manner  pointed  out 
by  the  deed,  that  there  was  adequate  and 

(2)  8  Term  Rep.  189. 

(3)  2  Car.  &  P.  550. 

(4)  1  Wils.  129. 
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lae  goods  at  the  valuation  of  certain 
rsons  named  Newton  and  Matthews ; 
1  it  was  held,  that  he  was  not  liable  for 
^  price  of  the  goods  until  they  had  been 
lued  by  both  the  valuers. — He  also 
9d  HethamY.  theJSast  India  Company  (9). 
The  AUomey  General,  in  reply. — First, 
to  the  apportionment.  Supposing  the 
intiff  had  died  in  the  middle  of  the  half- 
ir,  the  statute  would  surely  have  applied, 
i  it  would  have  been  a  great  injustice  if 

fiunily  had  been  deprived  of  an  adequate 
ompense  for  his  services.  If  so,  it 
plies  equally  where  the  payment  is 
pped  by  an  act  over  which  he  has  no 
itroul.  Then,  as  to  the  second  count. 
mmeU  v.  Balbimie  and  Worsley  v.  Wood 

not  apply.  In  both  those  cases  the 
r^enantors  had  undertaken  to  pay  only 
on  condition  that  certain  things  were 
Qe  by  the  covenantee.  But  here  the  act 
on  which  the  sal»ry  is  to  become  payable 
to  be  done  by  the  covenantor  himself. 
pon  his  revoking  without  having  ob- 
ined  a  determination  in  the  mode  pre- 
Pibed,  he  is  to  pay  the  1,000/.  Whether 
condition  is  precedent  or  subsequent  de- 
mds  upon  the  language  of  the  deed.  And 
Hit  which  is  a  condition  precedent,  as  to 
M  clause  of  a  covenant,  may  not  be  so 
s  regards  another  clause  of  the  same  cove- 
wat  If  Mr.  Lowndes  resigned,  it  would 
mdoubtedly  be  a  condition  precedent  to 
^  right  to  sue  that  he  should  obtain 
^  determination  that  he  had  good  cause  for 
''^rigning,  because  he  would  be  primd  facie 
»  wrong-doer  in  discontinuing  a  contract 
^Udi  was  intended  to  be  lasting.  But  for 
^  »Mne  reason,  if  Lord  Stamford  revoked, 
^  0BU8  would  be  on  him  to  shew  good 
^■^  for  it,  otherwise  Mr.  Lowndes  would 
m9t  an  immediate  right  to  the  pension. 

Cur.  adv,  vult, 

Tke  judgment  of  the  Court  was  now 
«KTered  by— 

^M>  Campbell,  C.J.— We  think  that 
**  *hc  demurrer  to  the  plea  to  the  first 
J**^  there  ought  to  be  judgment  for  the 
jfrdant.  The  plea,  averring  that  the 
**ndant  had  revoked  the  appointment 

(9)  1  Term  Rep.  688. 


of  the  plaintiff  before  the  7th  of  July  1850, 
when  the  half-year's  salary  sued  for  is 
alleged  to  have  become  due,  concludes 
with  a  special  traverse  of  the  allegation 
that  the  plaintiff  held  the  office  of  auditor 
during  the  whole  half-year  down  to  the 
said  7th  of  July.  The  plaintiff's  counsel, 
admitting  that  he  can  only  seek  to  recover 
a  portion  of  this  half-year's  salary,  and 
that  at  common  law  it  could  not  be  appor- 
tioned, rests  this  claim  entirely  on  the 
statute  4  &  5  Will.  4.  c.  22.  s.  2.  The 
language  there  employed  by  the  legislature 
is  very  general ;  but  we  do  not  think  that 
it  was  meant  to  apply  to  a  payment  like 
this,  under  a  contract  between  employer 
and  employed  for  services  performed, 
where  the  payment  entirely  ceases  upon 
the  determination  of  the  claimant's  right 
to  receive  it.  The  statute  contains  the 
enumeration  of  **  the  eitate,  fund,  office, 
or  benefice  from  or  in  respect  of  which  the 
rents  or  other  payments  shall  be  issuing  or 
derived,"  and  the  deed  contains  the  ex- 
pression of  **  offices  of  auditor  and  super- 
intending manager,"  to  which  the  plaintiff 
was  appointed;  but  looking  to  the  con- 
text, it  appears  to  us  that  these  are  not 
offices  within  the  meaning  of  the  enact- 
ment, not  being  of  a  public  nature,  and  no 
rents  nor  payments  issuing  or  being  de- 
rived from  or  in  respect  of  them.  The 
dismissal  from  an  employment  created  by 
contract  can  hardly  be  called  the  determi- 
nation of  the  interest  of  the  person  em- 
ployed. The  time  fixed  by  the  statute 
when  the  apportionment  is  made  recover- 
able is,  "  when  the  entire  portion  of  which 
such  apportioned  parts  shall  form  part, 
shall  become  due  and  payable."  This 
contemplates  ^  case  where  the  party  who 
has  to  pay  will  have  to  pay  for  the  whole 
period  to  some  one,  and  not  a  case  where 
the  payment  entirely  ceases  with  the  deter- 
mination of  the  interest  of  the  person  re- 
ceiving the  apportionment,  and  where  the 
entire  portion  of  which  this  forms  a  part 
never  does  become  due  or  payable.  We 
are,  therefore,  of  opinion  that  the  half- 
yearly  payment  in  question  remains  un- 
apportionable  as  at  common  law. 

On  the  demurrer  to  the  second  count  of 
the  declaration  our  judgment  will  be  for  the 
plaintiff.      The  allegations  in  this  count 
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BA8T0W  9.  GANT,  adfttinUtra' 
trator,  ^c, 

fayor^t  Court  of  London  — 
Cause  from — Foreign  Attach- 
Uor — Special  Bail. 

^al  rule  that^  where  an  action 
ceeutor  ie  removed  from  an  in- 
the  defendant  is  not  bound  to 
U  bttilf  does  not  extend  to  the 
ferior  court,  where  a  custom  of 
^iment  exists,  which  can  only  be 
pmiUng  in  special  bail. 

in  action  in  the  Lord  Mayor's 
;ht  under  the  following  circum- 
debtor  of  the  plaintiff  (since 
i  insnred  his  life  in  an  insurance 
City  of  London  for  400/.,  and 
1  the  policy  with  the  Royal  Bri- 
a  security  for  advances  made 
iiin.  At  his  death,  the  defen- 
ras  also  a  creditor,  took  out 
ministration  to  his  effects,  and 
thereupon  brought  this  action 
in  the  Lord  Mayor's  Court, 
foreign  attachment  against  the 
»  bands  of  the  insurance  corn- 
action  and  the  foreign  attach- 
terwards  removed  by  certiorari 
rt ;  the  return  being  filed  on 
Lpril  1852,  when  common  bail 
1  notice  given.  On  the  14th 
order  was  made  at  chambers 
!,  J.  that,  unless  the  defendant 
d  bail  in  six  days  next  after 
>  role  should  be  given  to  him, 
should  issue  for  the  plaintiff. 
^  moved  for  a  rule,  calling  upon 
to  shew  cause  why  this  order 
be  discharged,  and  why  the 
filed  by  the  defendant  should 
ed  sufficient  (1).  This  being 
unst  an  administrator,  it  does 
in  the  rule  sanctioned  in  Day 
(2),  that  special  bail  must  be 
)  a  cause  is  removed  by  cer- 
the  Lord  Mayor's  Court. 

MBS  to  the  Mme  efiect  had  been  taken 
1^  \nt  Erie,  J.  refused  to  make  any 

Bip.  a08;  t.  e.  18  Law  J.  Rep.  (n.s.) 


[Lord  Campbell,  C.J. — Does  the  pro- 
cess of  foreign  attachment  apply  to  an 
executor  or  administrator  ?] 

It  does  generally ;  but,  according  to  the 
practice  of  the  Lord  Mayor's  Court,  com- 
mon bail  only  is  required  in  such  a  case. 
In  Ashley  on  Foreign  Attachment,  p.  26, 
under  the  head  of  ^Property  Attachable,' 
is  mentioned—''  Goods  or  money  belong- 
ing or  due  to  the  estate  of  a  testator  or 
intestate  in  an  action  against  the  executor 
or  administrator  for  a  debt  due  by  the 
deceased.  And  here  it  may  be  observed, 
the  reason  is  that,  although  an  action 
of  debt  cannot,  by  the  law  of  the  land,  be 
brought  against  an  executor  or  adminis- 
trator, yet,  by  the  custom  of  London, 
it  may,  and  all  attachments  are  grounded 
on  actions  of  debt.  But  the  custom 
does  not  authorize  a  creditor  to  arrest 
either  an  executor  or  administrator ;  there- 
fore, the  attachment,  which  is  equivalent  to 
an  arrest,  may  be  dissolved  by  common 
ban." 

[Lord  Campbell,  C.J.— If  that  be  the 
rule,  the  process  is  quite  illusory  against 
the  executor.] 

[Erle,  J. — It  was  said  at  chambers  that 
the  statement  which  you  have  read  was  to 
be  found  in  no  other  book  treating  of  the 
Mayor's  Court,  and  that  the  practice,  as  it 
existed  there,  was  otherwise.  I  thought 
that  if  an  executor  could  not  appear  effec- 
tively in  the  court  below,  without  putting 
in  special  bail,  that  he  ought  to  do  so  here 
also.  But  it  by  no  means  follows  that  if 
he  could  appear  there  without  putting  in 
special  baO,  he  could  do  so  here.] 

The  same  rule  is  to  be  found  in  Bac. 
Abr.  'Executors  and  Administrators,'  P, 
pi.  5.  —  "Executors  and  administrators 
are  not  to  be  holden  to  special  bail ;  for 
the  demand  is  not  on  the  persons,  but  on 
the  assets  of  the  deceased ;  and  it  would  be 
unreasonable  to  subject  their  persons  to  an 
execution  for  the  debt  of  another ;"  and 
in  the  margin  is  added,  "  so,  though  the 
cause  is  removed  from  an  inferior  court 
to  a  superior;  for  this  would  encourage 
plaintiffs  to  commence  their  actions  against 
executors  in  such  inferior  courts."  Page 
V.  Price  (3),  where  Lord  Holt  said,  that 
executors  are  not  bound  to  find  special 

(8)  1  Salk.  98. 
3C 
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Ex  parte  Phillips  and  an- 
other, in  re  clabburn. 


Insolvent — Re-hearing  Petition  — Juris- 
dictional ^  2  Vict.  c.  110.  s.  96.— 
10  ^11  Vict.  C.102. 

The  Court  for  the  Relief  of  Insolvent 
DehUifs  has  no  jurisdiction  to  rehear  the  case 
of  an  insolvent  who  has  been  discharged  by 
the  Judge  of  a  county  court  under  the  10  ^  II 
Viet.  c.  102.  5.  2. 

Semble— fAa<  the  Judge  of  the  county 
court  has  power  to  re-hear  the  case. 

This  was  a  motion,  made  on  a  former 
day  in  this  term,  on  behalf  of  two  of  the 
creditors  of  R.  G.  Clabburn,  an  insolvent 
debtor,  for  a  rule  nisi  for  a  mandamus  to 
be  directed  to  the  Court  for  the  Relief  of 
Insolvent  Debtors,  commanding  the  said 
Court  to  proceed  to  hear  and  determine  an 
application  for  a  re-hearing  of  the  said  in- 
■olvent.    The  rule  was  moved  for  on  an 
tffi^nt  stating  that  the  petition  had  been 
^nuinnitted  from  the   Insolvent   Debtors 
Court  to  the  County  Court  of  Norwich, 
•»d  that  the  hearing  of  the  insolvent  came 
«i  before  the  Judge  of  that  county  court 
«  Uie  16th  of  April  1852,  when  the  in- 
■olfent  was  adjudged  to  be  discharged; 
^  the  applicants,  two  of  his  creditors, 
Wng  of  opinion  that  this  adjudication  had 
^improperly  made,  applied  to  the  Court 
fcr  the  Relief  of  Insolvent  Debtors  for  a 
^  or  order  upon  the  insolvent  to  shew 
«••»«  why  he  should  not  attend,  and  the 
■lid  matter  be  re-heard  or  otherwise  as 
^  said  Court  should  direct ;  and  that  the 
^plication  was  refused,  without  going  into 
we  merits,  on  the  ground  that  the  Insolvent 
Debtors  Court  had  no  jurisdiction  to  inter- 
to  in  ordering  a  re-hearing. 

••0.  GriffitSt  in  support  of  the  motion. 
—The  Court  has  erroneously  declined  to 
•'^oww  its  jurisdiction.  The  1  &  2  Vict. 
••  110.  8.  96.  gives  power  to  the  Insol- 
J»t  Court  to  order  a  re-hearing  upon 
«•  application  of  any  creditor  of  an 
™>WenL    By  the  10  &  11  Vict.  c.  102. 

f  Ll^vJ^^^^^  °^  *^®  Insolvent  Com- 
J^J^^Crt  are  abolished,  and  country 
tort!^  M«  to  be  referred  for  hearing 
,  ?^  county  court  of  the  district,  and 
L  jj  A^^  °^  '^^^  county  court  is  to  have 
L  ^  powers  theretofore  exercised  by  a 


Commissioner  on  circuit.  This  act  does 
not  give  the  county  court  any  original 
jurisdiction.  The  proceedings  after  the 
hearing  must  be  re- transmitted  to  the  In- 
solvent Debtors  Court.  A  Commissioner 
on  circuit  had  formerly  no  jurisdiction  to 
re-hear  a  case.  In  re  Willcox  ( 1 )  is  in  point. 
There  the  original  adjudication  had  been 
made  by  a  Commissioner  on  circuit,  and 
since  that  time  the  10  &  11  Vict.  c.  102. 
had  passed,  abolishing  the  circuits  and 
transferring  the  jurisdiction  to  the  county 
court.  An  application  by  the  assignee 
to  re-examine  the  insolvent  under  the 
1  &  2  Vict.  c.  110.  s.  98.  was  held  to  be 
properly  made  to  the  Insolvent  Debtors 
Court  in  London,  and  not  to  the  Judge  of 
the  county  court,  and  a  rule  nisi  for  a  man- 
damus to  that  effect  was  granted  by  the 
Court  after  time  taken  to  consider,  and  no 
cause  was  shewn  against  the  rule.  If  this 
application  cannot  be  heard  by  the  Insol- 
vent Court,  the  creditors  will  be  deprived 
of  all  power  of  reviewing  the  decision,  as 
the  record  is  in  the  Insolvent  Court,  and 
the  county  court  has  no  means  of  obtaining 
possession  of  it. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (2)  was  now 
delivered  by — 

Lord  Campbell,  C.J. — Upon  a  motion 
for  a  mandamus  to  the  Commissioners  of  the 
Court  for  the  Relief  of  Insolvent  Debtors 
to  hear  an  application  for  an  order  for  the 
re-hearing  of  the  case  of  an  insolvent  under 
1  &  2  Vict.  c.  110.  8.  96.  a  question  has 
been  raised  whether,  in  respect  of  an  insol- 
vent heard  before  tbe  Judge  of  a  county 
court  and  discharged  by  him  under  10  &  1 1 
Vict.  c.  102.  s.  10,  the  Court  for  the  Relief 
of  Insolvent  Debtors  has  jurisdiction  to 
make  the  order  applied  for ;  and  we  arc 
of  opinion  that  this  question  must  be  an- 
swered in  the  negative.  There  is  no  pro- 
vision expressly  giving  this  power  to  the 
Court  of  the  Commissioners  over  the  cases 
heard  by  the  Judges  of  the  county  court, 
and  the  provision  in  the  96th  section  of  the 
former  act  does  not  in  terms  or  in  principle 
apply  to  these  cases.     In  terms  it  does  not 

(1)  1 3  an.  Ilop.  666 ;  s.  c.  1 8  Law  J.  Rep.  (n.b.) 
aB.  244. 

(2)  Lord  Campbell,  C.J.,  Coleridgt,  J.,  Wight- 
man,  J.  and  Eric,  J. 
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i^ly  to  Goiinty  courts ;  and  in  principle, 
although  it  was  reasonable  to  vest  the 
power  of  deciding  or  re-hearing  in  a  tribunal 
of  which  all,  or  at  least  one  of  the  Judges 
had  presided  over  the  former  hearing,  it 
would  be  inconvenient  to  require  that  a 
tribunal  should  have  to  decide  whether  a 
Judge  has  been  deceived  either  by  false 
evidence  or  otherwise  without  having  power 
of  connnunicating  ofBciaUy  with  that  Judge 
upon  a  matter  depending  chiefly  on  what 
passed  in  his  own  mind.  The  rule  must 
be  refused,  unless  the  jurisdiction  exists  in 
tho  Insolvent  Debtors  Court.  It  is  not 
necessary  to  decide  that  the  jurisdiction 
exists  in  any  other  tribunal.  We  forbear, 
therefore,  to  say  more  with  respect  to  the 
power  of  the  county  court  Judges  than  that 
the  words  of  section  10.  conferring  juris- 
diction on  them  to  bear  originally  appear 
wide  enough  to  comprehend  a  power  of 
re-hearing ;  and  we  find  no  words  restricting 
their  power  within  the  limits  of  the  powers 
exercised  by  the  Commissioners  upon  cir- 
cuit. 

Rule  refused. 


Bail  CouaT.'^ 

1852.       >     In  re  gray. 
June  12.  3 

Affidavit — Before  whom  sworn — Attor^ 
nei/f  Commissioner, 

An  affidavit  cannot  be  used  in  support  of 
an  application  to  the  Court  if  it  be  sworn 
before  a  Commissioner  who  is  acting  in  the 
matter  as  attorney  of  the  applicant,  though 
there  be  no  action  pending,  and  no  attorney 
on  the  record. 

This  was  a  rule  calling  upon  an  attorney 
to  pay  over  a  sum  of  money. 

The  affidavits  on  which  the  motion  was 
granted  were  sworn  before  a  Commissioner 
who  was  acting  in  tho  matter  as  the  attor- 
ney of  the  party  on  whose  behalf  the  appli- 
cation was  made. 

Maynard  shewed  cause. — The  affidavits 
cannot  be  used.  The  general  rule  of  all 
the  Courts,  Reg.  Gen.  Hil.  term,  2  Will. 
4.  r.  1.  s.  6,  and  the  old  rule  of  this  Court, 
Easter  term,  15  Geo.  2.  r.  11,  prohibits 
the    reading    of   affidavits   sworn    before 


attomies   of  the  parttet— ^  Areih. 
1216,  7th  ed. 

Prideaux,  in  support  of  the  rule 
affidavits  are  admissible.  Thtn 
action  pending.  The  rule  of  eoort 
only  to  proMbiting  the  attorney 
record  in  the  action  horn  acting 
Commissioner.  It  has  no  refefa 
case  where  the  affidavits  are  taken  | 
to  any  applicatioB  to  the  Courts  nu 
there  is  no  record  at  all.  Read  ▼. 
(1)  is  in  point.  There  is  no  alio 
the  record  here.  He  referred  also 
d.  Grant  v.  Roe  (2). 

WioHTMAN,  J.— The  Master  repc 
according  to  the  practice  the  ai 
cannot  be  read. 

Affidavit  refi 
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Company '^^  Winding-up  ActS"^! 
rated  Itailway  Company — 13  ^  1 
c.  83.  s,  30. — RetrospectiveEffectof^ 
against  Company — Order  for  DU 
and  Omission  to  prove  Debt,  no  Bar' 
ing  Proceedings, 

The  12  %>  13  Viet.  c.  108.  (wMi 
into  operation  on  the  1st  of  August 
by  section  1.  enacts,  that  the  Josm 
Companies  Winding-up  Act,  1848  (\ 
Vict.  c.  45  J  shall  not  apply  to  i 
companies  incorporated  by  act  of  pari 
The  13  ^  14  Vict.  c.  83.  (passed 
I4th  of  August  1850^,  by  section  9) 
vides,  that  notwithstanding  the  prow 
the  12  ^  13  Vict.  c.  108,  that  act,  as 
then  ^  12  Vict.  c.  45,  shall  appl$ 
incorporated  railway  company,  in  ra 
which  an  order  for  winding  it  upnu 
been  made  previous  to  the  ptuting  oj 
of  1849,  and  tliat  the  proceedings  fm 
ing  up  the  same  shall  proceed  and 
ried  on  under  the  Winding-up  Acts  t 
and  1849,  or  either  of  them: — He\ 
this  clause  was  retrospective  in  its  op 
and  rendered  valid  proceedings  for  i 


(1)  5  Taunt.  81. 

(2)  5  Dowl.  P.C.  409. 
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^wkuUng  mp  an  kworporated  railway 
ray  taken  before  the  lAth  of  August 

iedkeohUion  of  a  company  by  an  order 
'wtB  under  the  Jomt-Stoek  Companies 
imy^t^Act,lMS(ll  ^  12  Fict.  c.  45.  j 
)  bar  to  an  action  ayainst  the  company 
erwh'igr>  Neither  can  the  omission  by 
tndMor  to  prove  his  debt  before  the 
kr  Ml  Chancery  be  pleaded  in  bar  to 
an  action;  the  appropriate  remedy 
^  under  section  73,  by  an  application  to 
dye  io  stay  proceedings  in  the  action 
after  proof  made. 

mimpBLt  upon  an  award,  by  which  the 
idanta  were  directed  to  pay  to  the 
tiff  a  certain  sum  of  money.  Breach, 
payment. 

lere  was  also  a  count  upon  an  account 
d.  The  action  appeared  to  be  com- 
!ed  on  the  8th  of  March  1850. 
mrth  plea,  that  the  defendants,  to  wit, 
:c.,  and  thence  and  until  the  making 
le  order  absolute  for  dissolution  there- 
er  mentioned  were  a  trading  and  com- 
aal  company,  viz.  a  railway  company 
iporated  by  a  certain  act  of  parliament, 
lit,  &c.,  and  that  after  the  14th  of 
3Ut  1848,  and  before  the  making  of 
laid  order  absolute,  a  certain  petition 
presented  to  the  Court  of  Chancery  by 
'  (tf  the  directors  of  the  said  company, 
pag  that  the  plaintiff  had  commenced 
etion  against  them  for  a  debt  due  to  him, 
pitying  that  the  company  might  be 
sived  and  wound  up  imder  the  provi- 
Hi  of  the  Joint-Stock  Companies  Wind- 

IAct,  1848;  that  the  said  Court 
cd  that  it  was  just  and  equitable 
k  the  said  company  should  be  so  dis- 
1^  and  wound  up ;  and  that  the  said 
i^  was  afterwards,  and  before  the 
kiag  of  the  said  order,  to  wit,  on 
^th  of  April  1849,  advertised  in  the 
^  GaxettCf  and  duly  served  at  the 
Bi  of  the  company  upon  the  secretary, 
^^  afterwa^,  and  before  the  15th  of 
IM 1849,  and  before  the  commence- 
Iftof  this  suit,  to  wit,  on  &c. ,  by  a  certain 
**  of  the  said  Court  of  Chancery  it  was 
Ml  that  the  said  company  should  be 
•^Wed  and  wound  up  under  the  provi- 
**  U  the  said  Joint-Stock  Companies 


Winding-up  Act,  and  that  it  should  be 
referred  to  the  Master  to  wind  up  the 
affairs  of  the  said  company ;  and  that  by 
reason  of  the  premises  the  said  railway 
company  became  and  was  from  the  date  of 
the  said  last-mentioned  order  absolutely 
and  wholly  dissolved.     Verification. 

The  fifth  plea  stated  as  in  the  fourth 
plea :  and  in  addition  alleged  that  after  the 
making  of  the  said  order  absolute,  to  wit, 
on  the  24th  of  May  1849,  the  said  order 
absolute  was  carried  in  before  the  said 
Master,  and  that  by  his  direction  advertise- 
ments were  published  in  two  successive 
numbers  of  the  London  Gazette,  and  in 
three  other  newspapers,  by  which  notice 
was  given  that  the  said  Master  would  at  a 
day,  hour,  and  place  therein  mentioned, 
being  a  day  within  fourteen  days  from  the 
day  of  the  publication  of  the  first  of  the  said 
advertisements,  to  wit,  on  &c.,  appoint  an 
official  manager  of  the  said  company  under 
the  said  Joint-Stock  Companies  Winding- 
up  Act ;  and  that  afterwards,  and  within 
fourteen  days  from  the  day  of  the  publica- 
tion of  the  said  first  of  the  said  advertise- 
ments, and  before  the  commencement  of 
this  suit,  the  said  Master  appointed  one 
£.  C.  official  manager  of  the  said  company, 
who  then  accepted  the  said  appointment, 
and  became  and  was  and  still  is  the  official 
manager  of  the  said  company,  and  that  since 
the  appointment  of  the  said  official  manager 
no  permission  whatever  had  been  given  by 
the  said  Master  to  the  plaintiff  to  com- 
mence or  proceed  with  the  present  action, 
or  any  action  whatever  against  the  defen- 
dants, or  against  any  other  person  represent- 
ing the  said  company,  and  that  no  proof  of 
the  plaintiff's  debt  has  at  any  time  been 
made  before  the  said  Master  or  otherwise. 
Verification. 

General  demurrer  and  joinder. 

Raymond,  in  support  of  the  demurrer. — 
The  fourth  plea  shews  merely  that  an 
order  absoljute  was  made  for  dissolving  the 
railway  company,  under  the  11  &  12  Vict, 
c.  45.  In  order  to  make  this  a  good  bar 
to  the  action,  the  defendants  must  shew  that 
it  is  a  complete  discharge  of  the  debt.  But 
the  effect  of  such  an  order  is  not  to  get  rid 

•  June  1,  before  Lord  Campbell,  C.J.,  Cole- 
ridae,  J.  and  Erie,  J.  Crompton,  J.  was  at  Nisi 
Priut  in  London. 
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4.  c.  41.  was  held  not  to  affect  an  action  at 
iarae  before  it  passed,  but  tried  afterwards. 
In  Aioon  r.  Burden  (3)  the  majority  of  the 
Comt  of  Exchequer  held,  that  the  8  &  9 
Vict.  c.  100,  which  prohibits  any  suit 
^ing  brought  or  maintained  upon  a  wager, 
l^ad  not  a  retrospective  effect  so  as  to 
^^eat  guch  an  action  commenced  before 
Ae  statute  passed.  And  in  Marsh  v. 
^^9Si*f  (4)  the  Bankrupt  Law  Consolida- 
^on  Act  was  held  not  retrospective  so  as 
^  deprive  a  creditor  of  his  right  to  an 
^tion  commenced  before  that  act  came 
>nto  operation. 

CliORD  Campbell,  C.J. — In  those  last 
two  cases  it  is  admitted  that  such  a  retro- 
spective operation  may  be  expressly  given 
^  the  legislature.  Here  the  13  &  14 
V>ct  e.  88.  is  retrospective  both  in  terms 
^d  in  its  scope,  and  the  only  reasonable 
*^t»«tniction  of  the  words  of  section  30.  is 
^  give  validity  to  all  proceedings  before 

It  only  has  the  effect  of  allowing  such 
P^^oceedingt  to  be  taken  in  future ;  and  it 
P^oilwibly  would  now  give  a  right  to  stay 
^te  proceedings,  but  there  is  no  bar  to  the 
•etioB. 

^fiordiworih^    contr^.-^These    proceed- 

were  valid.      The   11   &   12  Vict. 

e.  46.  recites  the  7  &  8  Vict.  c.  Ill,  and 

billies  to  the  same  companies,  including 

wilway  companies — Ex  parte  Barber  (5). 

[LofRD  Campbell,  C.J. — ^We  need  not 

^e  any  opinion  on  the  11  &  12  Vict. 

e*  45.  if  the   13  &  14  Vict.  c.  88.  has 

^"^ftu  validity  to  previous  proceedings  in 

vsspect  of  such  companies.] 

Then,  as  to  the  fifth  plea.  It  is  intended 
to  laiae  a  defence  in  accordance  with  the 
Mskmsof  the  Court  of  Exchequer  in  MaC' 
f^  V.  Keily  (6),  and  Prescott  v.  Hadow 
W  It  is  not  contended  that  the  plain- 
^«  right  of  action  is  entirely  gone,  but 
^  he  must  go  before  the  Master  and 
•*^  proof  of  his  debt,  or  obtain  permis- 

9)  2  Exefa.  Rep.  22. 

W  l»  Uw  J.  Rep.  (M.S.)  C.P.  297. 
Jfi)  1  Mac&G.  176;  s.  c.  18  Law  J.  Rep.  (n.s.) 
^wac.  242. 

jW  4Kxcb.Rep.80l;  s.  c.  19  Law  J.  Rep.  (n.s.) 
^W  «  Ibid.  726;  8.  c.  20  Law  J.   Rep.  (n.s.) 


sion  to  sue  before  ho  can  bring  his  action. 
The  judgment  of  Parke,  B.  in  Thompson 
V.  the  Universal  Salvage  Company  (8)  is  in 
point. 

[Lord  Campbell,  C.J. — There  are  re- 
peated instances  of  such  actions  being 
stayed;  and  the  question  is,  whether  if 
an  action  is  prosecuted  against  the  express 
words  of  a  statute,  that  may  not  be  pleaded 
as  a  defence.] 

Raymond^  in  reply. — The  specific  mode 
of  putting  a  stop  to  the  action,  which  is 
provided  by  section  73,  must  be  resorted 
to.  If  a  plea  in  bar  could  be  supported, 
it  would  be  impossible  for  the  plaintiff  to 
proceed  even  after  having  proved  his  debt. 
But  no  answer  has  been  given  to  the 
argument,  that  proceedings  taken  in  the 
interval  between  the  two  acts  were  valid. 

\_Per  Curiam, — We  must  take  it  that  the 

18  &  14  Vict.  c.  83.  makes  the  order  and 

subsequent  proceedings  valid.     As  to  the 

other  point,  we  will  take  time  to  consider.] 

Cur.  adv,  vult. 

Judgment  was  now  delivered  by — 

Lord  Campbell,  C.J. — In  this  case, 
upon  a  demurrer  to  the  fourth  plea  in  bar 
of  the  action,  the  question  has  been  raised 
whether  the  dissolution  of  the  company 
under  the  Joint-Stock  Companies  Wind- 
ing-up Act,  11  &  12  Vict.  c.  45,  was  a 
bar  to  the  action,  and  upon  the  demurrer 
to  the  fifth  plea  the  question  is  raised 
under  section  73.  of  the  same  act,  whether 
the  omission  to  prove  the  claim  before  the 
Master  was  a  bar.  We  are  of  opinion  that 
there  ought  to  be  judgment  for  the  plain- 
tiff on  these  demurrers,  the  pleas  being 
bad.  There  is  no  proWsion  in  the  statute 
taking  away  the  common  law  remedies  for 
a  debt  upon  a  dissolution  under  the  statute ; 
on  the  contrary,  by  section  58.  it  is  enact- 
ed, that  nothing  in  the  act  shall  alter  or 
affect  the  rights  or  remedies  of  creditors. 
And  with  respect  to  prohibiting  any  action, 
after  an  order  for  dissolution,  until  proof 
before  the  Master,  under  section  73.  it  is 
clear  that  no  bar  to  the  action  is  created, 
but  a  suspension  until  proof  made  or  exhi* 
bited,  after  which  the  creditor  is  at  liberty 


(8)  3  Exch.  Rep.  310;  s.  c.  18  Law  J.  Rep.  (n.s.) 
Exch.  242. 
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to  proceed  with  the  action,  as  was  decided 
in  PreseoU  v.  Hadow,  As  the  73rd  section 
provides  an  appropriate  remedy  for  suspen- 
sion of  the  action  until  after  proof,  by 
application  for  an  order  to  stay  proceedings, 
full  effect  is  given  to  all  parts  of  the  sec- 
tion by  hol^g  that  the  action  may  be 
stayed  by  a  Judge's  order  until  after  proof, 
but  is  not  barred  altogether. 

Judgment  for  the  plaintiff . 


1852. 
June  12. 


fBOSTOCK  0.  THE  NORTH  8TAF- 


F0RD8HIRB    RAILWAY   COM- 
PANY. 

CostSf  Taxation  of- — Discharge  ofJurg-^ 
Second  Trial— Costs  of  first  Trial. 

The  consent  of  counsel  to  the  discharge  of 
a  jury  who  are  unable  to  agree  on  a  verdict, 
makes  no  difference  as  respects  the  right  of 
the  successful  party  on  a  second  trial  to  the 
costs  of  the  first  trial;  and  the  rule  is,  that 
the  successful  party  is  not  entitled  to  the 
costs  of  the  first  trial. 

This  was  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  Master  should  not 
review  his  taxation  of  the  plaintiff's  costs  in 
the  cause.  It  appeared  Uiat  the  cause  had 
been  twice  tried.  Upon  the  first  occasion, 
the  jury  retired  to  deliberate,  and  after  an 
absence  of  more  than  an  hour  declared 
their  inability  to  agree  on  a  verdict.  The 
learned  Judge  refused  to  discharge  them ; 
but  afterwutls,  with  the  consent  of  the 
counsel  on  both  sides,  they  were  discharged, 
and  a  certificate  for  a  special  jury  granted. 
Upon  the  second  trial,  the  verdict  was 
returned  in  favour  of  the  plaintiff,  and  the 
Master  had  allowed  to  the  plaintiff  on  taxa- 
tion the  costs  of  both  trials. 

Welshy  shewed  cause. — The  discharge 
of  the  jury  on  the  first  trial  being  by  con- 
sent, it  had  the  same  effect  as  if  the  cause 
had  been  made  a  remanet.  Both  the  cases 
of  Seely  v.  Powers  (1)  and  Brown  v. 
Clarke  (2),  which  decide  that  the  success- 

(1)  5  Dowl.  P.C.  372. 

(2)  12  Mcc.  &  W.  25 ;  8.  c.  13  Uw  J.  Rep.  (na) 
Exch.  3G. 


ful  party  is  not  entitled  to  the  oei 
first  trial,  rest  on  the  ground  tfaatt 
of  his  own  authority  discharged  ti 

[Lord  Campbell,  C.J.— Wbect 
consent,  it  is  still  done  on  the  em 
the  Judge.] 

The  Judge  in  this  case  had  < 
said  that  he  would  not  dischar^ 
Where    the  discharge  is  by   eo 
should  be  considered  that  the  | 
effect  agree  that  the  costs  should  h 
to  the  final  result  of  the  causes 
circumstance  of  the  certificate  £Dr 
jury  being  granted  shews  thatmoi 
This  is  a  reasonable  distinctton 
between    the   cases  referred  to 
present. — He  referred  also  to  Hi 
Bennett  (3). 

Honeymauy  in  support  of  the 
not  heard. 

Lord  Campbell,  C.J. — I  think 

has  been  decided  that  where  a  Juc 
own  authority  discharges  a  jm 
shall  be  no  costs  allowed,  it  is  vei 
venient  and  improper  to  draw  a 
tion,  and  say  that  if  counsel  do  n 
up  and  object  at  the  time  to  the  i 
of  the  jury,  a  difference  is  to  be  n 
then  the  costs  of  that  trial  are  to  b< 
to  the  party  succeeding  on  the  seo 
I  think,  in  both  cases  the  rule  si 
the  same. 

Coleridge,  J. — In  both  casei 
discharge  by  the  authority  of  th< 
The  consent  of  counsel  only  am 
this,  that  they  will  not  raise  an 
objection  to  its  being  done.  It  u 
act  of  the  Court. 

Erle,  J. — It  would  be  very  p 
to  prevent  counsel  firom  giving  U 
sent  where  it  appears  that  the  jur 
agree,  and  I  may  observe  that  if  tl 
were  res  integra,  I  do  not  see  wh^ 
instances  the  costs  should  not  fall 
unsuccessful  party ;  but  at  all  even 
there  is  no  distinction,  and  that 
rule  should  apply  to  both. 

Ruleal 


(3)  1  Cr.^  M.203;  S.C  2  Law  J.  1 
Exch.  38. 
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Demisc'^LMseknids — General  Devise — 
I  Ftcf.  c.  86.  M.  26. — luientkm. 

A  testator  by  his  will,  made  in    1815, 

^ore  "  aU  the  rest^  residue,  8^c.  of  his  per- 

smud  estate,  ooods  and  chattels,   t^c."   to 

M,  J,  D.  absolutely ;  and  he  further  devised 

**aUttnd  singular  his  manors  or  lordships, 

reetmes,  advowsons,  messuages,  lands,  iene- 

flWiitf,  tithes,  and  hereditaments,  situate,  <5'c. 

<rf  mnear  W,  in  the  county  of  D,  and  B,  in 

the  ewntg  of  Y,  and  all  other  his  real  estates 

w  the  said  counties  and  elsewhere,  and  all 

his  estate  and  interest  therein,"  to  uses  in 

strict  settlement,    /n  1 841  the  testator  made  a 

codicil  ratifying  and  confirming  his  will.  At 

the  time  of  his  making  his  will  and  of  his 

decease,  the  testator  was  possessed  of  freehold 

estates  in   the   county  of  D,  and   of  some 

church  leases  in   the   saine  county,  which 

9ere  usually  renewable  every  seven  years ; 

M  seme  instances  the  leaseholds  were  let  and 

•cctpferf,  with  the  freeholds,  at  undivided 

Jf^rty  rents.      Upon  part  of  the  leaseholds, 

««m<  to  the  freehold  mansion,  ornamental 

^ages  were  built,  as  well  as  buildings  occu^ 

^hy persons  employed  about  the  mansion 

^  freehold  estate. 

Held,  that,  under  the  1  Vict,  c,  26.  s,  26, 
^  leaseholds  passed  under  this  general 
dftise,  and  thai  no  contrary  intention  ap- 
f^ei  upon  the  will  so  as  to  prevent  the 
^f^fnUon  of  that  section. 

This  was  a  case  stated  for  the  opinion 
<>f  ftis  Court  by  the  Master  of  the  Rolls. 
A«tte  in  precisely  the  same  terms  had 
.  «wen  previously  stated  for  the  opinion  of 
f  **  Court  of  Exchequer,  and  will  be  found 
I  ^m  at  length  in  Wilson  v.  Eden  (1). 
f      li^  therefore  unnecessary  to  repeat  it 

^  present  case  was  now  argued,  by — 

*''*  F,  Kelly  {Solicitor    General),   for 
"^^laintifF. 
^"fcw,  who  appeared  for  the  defendant, 
*■  Hot  called  upon  by  the  Court. 

Th«  publication  of  this  case  has  been  unavoid- 
/*)  «  Eich.  Rep.  752 ;    s.  c.  20  Law  J.  Rep. 
^nr8iww,XXI.-Q.B. 


Lord  Campbell,  €.J. — 1  have  read 
over  the  will  most  atteutiyely,  as  well  as 
the  judgment  of  Lord  Langdale  and  that 
of  the  Court  of  Exchequer,  and  I  have 
listened  to  the  able  argument  of  the  Soli- 
citor General ;  but  as  we  entertain  no  doubt 
at  all  upon  the  just  construction  of  the 
will,  it  is  not  necessary  to  call  upon  the 
opposite  counsel  to  argue.     I  concur  en- 
tirely in  the  conclusion  and  the  reasons 
contained  in  the  judgment  of  the  Court  of 
Exchequer.      It   is   unnecessary  to   give 
any  opinion   as  to  how  we   should  have 
decided  this  case  prior  to  the  Wills  Act ; 
but  I  entertain  no  doubt  at  all,  with  most 
sincere  respect  for  Lord  Langdale*s  judg- 
ment, that  this  does  come  within  the  26th 
section  of  that  act,  which  enacts,  *'  that  a 
devise  of  the  land  of  the  testator,  or  of  the 
land  of  the   testator  in    any  place,  or  in 
the  occupation  of  any  person  mentioned  in 
his  will,  or  otherwise  described  in  a  gene- 
ral manner,  and  any  other  general  devise 
which  would  describe  a  customary  copy- 
hold or  leasehold  estate,  if  the   said  tes- 
tator had  no  freehold  estate  which  could 
be  described  by  it,  shall  be  construed  to 
include  the  customary  copyhold  and  lease- 
hold estates  of  the  testator,  or  his  cus- 
tomary copyhold  and  leasehold  estates,  or 
any  of  them,  to  which   such  description 
shall  extend,  as  the  case  may  be,  as  well 
as  freehold  estates,  unless  a  contrary  in- 
tention shall  appear  by  the  will."     Now 
here  we  have,  as  it  seems  to  me,  a  devise 
of  the  land  of  the  testator  in  a  place  most 
distinctly  set  out.     He  devises,  "  All  my 
manors  or  lordships,  rectories,  advowsons, 
messuages,  lands,  tenements,  tithes,  and 
hereditaments  situate,  lying,  arising,  and 
being  at  or  near  Windlestone,  West  Auck- 
land, St.  Helen's  Auckland,  and  Bishop's 
Auckland,  in  the  county  of  Durham  or  in 
the  city  of  Durham,  and  Brignall,  in  the 
county  of  York,  and  a  parcel  of  land  pur- 
chased by   me    of    the   late   Mrs.    Mary 
Lambton,  at  Romanby,  near  Northallerton, 
in    the   North    Riding   of  the   county  of 
York."     It  is  admitted  by  the  Solicitor 
General  that  if  the  devise   had   stopped 
here,  it  clearly  would  have  come  within  the 
26th  section  of  the  Wills  Act;  but  it  is 
said  that  it  is  taken  out  of  that  section  by 
the  words  which  follow,   **  and  all   other 
my  real   estates   in  the  said  counties   of 
3D 
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Durham  and  York,  and  elsewhere  in  Great 
Britain,  and  all  my  estate  and  interest 
therein."  Why  arc  those  words,  which 
are  admitted  to  have  heen  a  devise  of  the 
tands  of  the  testator  and  of  the  lands  of  the 
testator  occupied  in  a  particular  place, 
not  still  the  same  ?  I  cannot  understand 
why  they  are  not  so,  because  of  the  use 
of  these  latter  words.  If  that  he  so,  this 
codicil,  having  been  executed  subsequently 
to  the  passing  of  the  Wills  Act,  is  to  be 
regulated  by  it,  and  unless  a  contrary  in- 
tention shall  appear  by  the  will,  the  lease- 
hold estates  are  to  pass  just  as  much  as  if 
they  were  specifically  there  mentioned. 
That  brings  us  to  the  question  whether 
there  be  any  contrary  intention.  Now, 
what  I  understand  to  be  the  principle  of 
construction  is  this :  you  are  not,  in  con- 
struing the  will,  to  look  to  any  technicali- 
ties to  get  at  a  contrary  intention ;  but 
you  are  to  find  what  was  the  intention  of 
the  testator  as  appears  by  the  language 
used  in  the  will,  taking  into  consideration 
all  the  facts  which  are  to  be  considered 
when  the  will  is  to  be  construed.  If,  in 
this  way  of  looking  at  it,  there  appears  to 
have  been  a  contrary  intention,  then  the 
devjse  will  remain  as  it  was  before  the 
Wills  Act  passed ;  but  unless  a  contrary 
intention  appears  upon  the  will  (and  the 
onus  of  shewing  this  is  thrown  upon  those 
who  say  that  the  leaseholds  did  not  pass), 
then  the  leaseholds  do  pass.  The  case  is 
quite  different,  as  it  appears  to  me,  from 
what  it  was  before  the  Wills  Act  passed, 
because  the  former  decisions  depend  upon 
the  technical  rule,  that  leaseholds  would 
not  pass  under  a  general  devise  of  lands, 
unless  there  were  some  clear  manifest  ac- 
knowledged peculiarity  in  the  will  by  which 
the  intention  of  the  testator  was  clearly 
manifested  ;  and  accordingly  in  those  cases 
we  hear  Judges  saying,  with  regard  to  the 
testator,  *' Si  voluit  non  dixit;"  but  we 
must  now  see  that  he  did  not  in  his  own 
mind,  according  to  the  language  he  has 
used,  intend  that  the  leaseholds  should  pass 
by  this  devise.  I  must  say  I  entertain  no 
doubt  whatever  upon  the  facts  here  stated, 
that  it  was  the  intention  of  the  testator 
that  the  church  leases  should  pass  as  well 
as  the  freehold  estates.  It  was  always 
treated  as  one  estate,  and  it  was  thereafter 
to  be  treated  as  one  estate,  and  there  is 


no  incompatibility  at  all  in  iti 
treated,  when  we  know,  with  r^ 
church  property,  that  as  it  had 
in  the  poftsession  of  a  particnlaa 
was  considered  as  belonging  to 
the  Church  having  a  right  to  t 
cal  payments  till  the  lease  was  re 
is  treated  as  part  of  the  prop< 
family.  Now,  here  the  Solicit 
has  pointed  out  the  great  ino 
that  would  arise  from  the  first  te 
taking  the  absolute  interest  in 
holds;  but  substantially  he  v 
the  same  interest  in  the  freehoh 
he  would  only  have  to  execut 
tailing  deed,  and  then  he  woul 
absolute  interest  in  the  fireehol 
as  the  leaseholds,  and  he  migl 
the  whole  anew.  I  have  not 
sufiicient  reason  to  make  me  dc 
was  the  intention  of  the  testat< 
church  leases  should  pass  alon 
freeholds,  and  that  they  should 
tinue  to  be  treated  as  part  of  the 
tate.  Therefore,  nothing  appear! 
a  contrary  intention,  and  this  cc 
seems  to  me,  clearly  within  the 
tion  of  the  Wills  Act,  I  am 
that  the  leaseholds  and  the  firet 
both  pass  together  accordingly. 
Erle,  J. — I  have  also  cons 
judgment  of  the  Court  of  Exch 
am  perfectly  satisfied  there witi 
pears  to  my  mind  clear  that  tl 
this  devise  are  within  the  opera 
26th  section  of  the  1  Vict.  c.  36. 
capable  of  passing  chattels  real,! 
been  no  freeholds  to  supply  th 
the  devise.  Then  the  church  1 
under  the  church  of  Durham  bei 
of  passing  under  this  devise,  tl 
arises  whether,  upon  the  state 
made  to  us,  the  intention  of  t 
that  they  should  not  pass  is  m 
pear,  and  I  cannot  find  any  such 
but,  on  the  contrary,  looking  at  1 
which  I  may  take  into  my  min 
words  of  the  will,  I  believe  th 
tention  that  they  should  pass  es 
construing  the  words  of  the  wi 
right  to  look  to  the  nature  of  th 
and  the  circumstances  of  the  et 
time  when  that  will  was  made. 
therefore,  to  the  nature  of  the 
real,  that  they  are  renewable  leaf 
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by  a  pcnnanent  body, — the  property  evi- 
dently being  considered  as  permanent  as  a 
fM — looking,  too,  at  the  contiguity  of  the 
ehuTch  lands  to  the  freehold  lands ;  looking 
at  tbe  unity  of  occupation  (if  I  may  use 
that  expression),  that  part  of  the  church 
lands  were  let  together  with  the  freehold 
lands  at  one  rent,  and  that  a  part  of  the 
church  lands  was  used  for  the  ornamenting 
the  mansion,  which  stood  upon  the  freehold 
land,  and  that  another  part  of  the  church 
landa  were  occupied  by  some  of  the  retain- 
ers employed  about  the  mansion  on  the 
frediold  lands,  it  carries  to  my  mind  the 
conviction  that  the  church  lands  and  the 
frsehokl  lands  were  in  a  manner  looked 
Q|K>B  as  one  estate ;  that  there  was  an 
luiitf  of  estates  in  the  mind  of  the  testator, 
Md  that  he  intended  so  to  pass  them. 
On  the  other  side  there  is,  in  the  lan- 
guage of  the  will,  that  which  is  not  appli- 
«*ble  to  the  subject  of  the  devise  thus  con- 
*tnicd,  namely,  a  strict  settlement  of  the 
^  estate.  That  strict  settlement,  techni- 
^y,  would  be  very  inaccurate  in  regard  to 
J««»chold  property.  It  is  argued,  that  the 
poson  who  drew  this  will  must  have  been 
perfectly  well  aware  that  leasehold  pro- 
P^  would  be  classed  in  law  under  per- 
i<Hialty,  and  that  the  freehold  property  would 
JM  classed  in  law  under  real  estate,  and  it 
v  therefore  assumed  that  he  must  have 
o^tended  that  the  leasehold  property  should 
P*tt  under  the  description  of  personalty ; 
|*ut  it  seems  to  me,  at  the  time  when  you 
^port  into  the  construction  of  a  will  the 
•apposed  legal  knowledge  of  the  framer  of 
^  will,  as  contra-distinguished  from  the 
**«*«lor*s  legal  knowledge,  that  you  ought 
^take  two  other  propositions  into  con- 
■fe»tion,  namely,  whether  the  testator 
*^>ted  the  knowledge  that  leaseholds 
^^  he  held  to  pass  as  personalty,  and 
jj**  knew  that  these  very  lands  were,  on 
*e  understanding  of  both  of  them,  lease- 
■•'^  It  appears  to  me  to  be  perfectly 
P^ble  that  tiic  framer  of  the  will  might 
^t  known  no  distinction  between  the 
^  to  the  lands  in  Merrington,  and  the 
^  to  the  adjoining  lands  in  the  other 
^•hips;  and  that,  although,  if  he  had 
••*  informed  of  it,  he  would  have  made 
lypon  in  respect  of  the  leaseholds,  yet 
•^^ttot  being  informed  of  it,  he  has  drawn 
^%fll  la  tins  way.     I  do  not  think  that 


the  supposed  inference,  from  the  legal 
knowledge  of  the  framer  of  the  will,  at  all 
countervails  the  other  facts  I  have  adverted 
to,  which  would  operate  upon  the  mind  of 
an  ordinary  testator;  and,  to  my  mind, 
they  strongly  countervail  all  those  argu- 
ments of  technical  construction  which  are 
put  against  that  which  really  bears  upon 
my  mind  when  I  am  to  decide  what  was 
the  intention  of  the  testator.  For  the  rea- 
sons I  have  given,  I  think  the  words  are 
capable  of  passing  these  leases,  and  that  a 
contrary  intention  of  the  testator  is  not 
made  to  appear. 

Crompton,  J. — I  am  quite  of  the  same 
opinion.  The  real  question  in  the  case  is, 
whether  it  is  made  out  by  the  party  on 
whom  the  burthen  is  thrown  by  the  statute, 
that  there  is  an  intention  appearing  in  the 
will  that  the  leases  were  not  intended  to 
pass  by  this  devise.  That  burthen  is  thrown 
upon  the  next-of-kin,  and  I  do  not  think 
that  he  makes  it  out.  I  do  not  think  that 
it  is  at  all  necessary  to  go  into  the  question 
how  it  would  have  been  before  the  statute. 
No  doubt  the  mode  of  limitation,  and  other 
matters,  might  have  been  stoong  arguments 
before  the  statute,  that  the  leasehold  estates 
would  not  have  passed.  But  the  burthen 
is  now  shifted ;  and,  in  my  mind,  the  pro- 
bability is  that  they  were  intended  to  pass 
by  the  devise.  From  the  way  in  which  the 
lands  are  mixed  up  for  the  convenience  of 
the  OMmers  of  both  the  freeholds  and  the 
leaseholds,  and  it  not  being  likely  that 
the  testator  would  have  meant  to  split  both 
properties  by  dividing  it,  I  cannot  say 
that  a  contrary  intention  is  made  out  to 
my  satisfaction ;  and  that  being  so,  the 
judgment  of  the  Court  of  Exchequer  was 
right,  and  our  certificate  should  be  in  ac- 
cordance with  that  sent  by  that  Court. 

A  certificate  to  the  above  effect  wa§ 
afterwards  sent. 


1852 
June  9 


.} 


THE  QUEEN  T.  THE  INHABIT- 
ANTS OF  DENTON. 


Indictment  on  a  repealed  Statute — Arrest 
of  Judgment — Repeal  after  Proceedings 
commenced. 

After  a  statute  has  been  repealed  U  cannot 
beaded  upon  in  respect  of  a  proceeding  under 
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it,  eomtnenced  before  its  repeal,  and  in  this 
respect  there  is  no  valid  distinction  between 
matters  of  form  and  substance.  Where, 
therefore,  between  the  finding  of  an  indictment 
for  non-repair  of  a  road  and  plea  pleaded, 
the  statute  upon  which  alone  the  indictment 
could  be  supported,  was  repealed,  and  after- 
wards  the  indictment  was  proceeded  with  and 
a  conviction  obtained,  the  Court  arrested  the 
judgment. 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  207.] 


J  852 
June 


2.     1 
11.  / 


BARNES  r.  MARSHALL. 


s 


County  Court  —  Jurisdiction  —  Contract 
with  Carrier — When  Cause  of  Action  arises 
^—Prohibition. 

A  carrier  and  wharfinger,  residing  at 
Swindon,  in  Wiltshire,  agreed  in  writing 
with  M,  who  resided  in  Surrey,  to  barge 
timber  from  Swindon  Wharf  to  London,  at 
any  wharf  there,  at  I6s.  per  ton,  to  include 
all  charges  except  wharfage.  It  was  neces- 
sary to  haul  the  timber  from  the  place  where 
it  lay  to  be  loaded  on  board  the  barges,  and  at 
times  when  the  horses  of  M,  were  not  on  the 
spot,  the  carrier  provided  horses,  and  hauled 
Ae  timber,  A  plaint  was  afterwards  brought 
in  the  county  court  for  the  district  of  Swindon 
against  M,for  50/.,  the  balance  of  account 
claimed  by  the  carrier,  including  two  items, 
amounting  to  \l,  \Qs,,for  hauling. 

Held,  that  the  hauling  of  the  timber  and  the 
carriage  of  it  to  London  constituted  but  one 
cause  of  action ;  and,  that  as  such  cause  of 
action  did  not  arise  until  the  delivery  of  the 
timber  in  London,  the  Judge  of  the  Swindon 
County  Court  had  no  jurisdiction  to  try  the 
plaint  under  the  9  4-  10  Vict,  c.  95.  s,  60. 

In  this  case  a  rule  nisi  had  been  ob- 
tained for  a  prohibition  to  the  Judge  of  the 
county  court  of  Wilts,  within  the  district 
of  Swindon,  to  stay  further  proceedings  in 
the  plaint,  on  the  ground  that  the  cause  of 
action  had  not  arisen  within  the  jurisdic- 
tion of  the  Court.  The  affidavits  stated 
that  the  plaintiff  was  a  carrier  and  wharf- 
inger residing  at  Swindon,  and  the  defen- 


dant resided  in  Surrey.  Thai 
was  brought  for  the  carriagi 
from  Swindon  by  canal  to  Loi 
the  following  contract  in  writi: 
morandum. — I  hereby  agree  in 
Marshall's  timber  from  Swindi 
London,  at  any  wharf  there, 
ton,  string  measure,  to  include 
except  wharfage."  Before  the 
put  on  board  the  plaintiff's  h 
lying  in  a  field  on  one  side  o 
at  a  short  distance  from  the  b 
was  necessary  to  haul  it  to  the 
where  there  was  a  crane  for  loi 
the  barge.  When  the  defend 
were  on  the  spot,  the  timber 
by  them  to  the  plaintiff's  wl 
other  times  the  plaintiff  prov 
for  hauling  it  from  the  field, 
claim  of  the  plaintiff  was  50/. 
balance  after  giving  credit  fo 
made  by  the  defendant ;  and 
items  in  the  plaintiff's  demand, 
to  1/.  I6s,,  were  for  hauling. 

Hodges  shewed  cause. — By 
the  Stat.  9  &  10  Vict.  c.  95,  " 
may  issue  in  any  district  in  wl 
fendant  or  one  of  the  defen 
dwell  or  carry  on  his  business  a 
the  action  brought,  or,  by  leave 
for  the  district  in  which  the  d< 
one  of  the  defendants  shall  ha 
carried  on  his  business,  at  some 
six  calendar  months  next  befo 
of  the  action  brought,  or  in 
cause  of  action  arose,  such  sun 
issue  in  either  of  such  last 
courts."  The  money  for  the  c 
earned  within  the  jurisdiction  ol 
court  of  Swindon.  The  plai 
a  carrier  by  canal  and  wharl 
common  carrier — Maving  v.  To 
at  common  law  a  carrier  is  ec 
paid  for  the  carriage  of  goods 
they  are  delivered  to  him  to 
— Pickford  v.  the  Grand  Junct 
Company  (2),  Wyld  v.  Pickforc 

[Crompton,  J. — The  Courtol 
did  not  say  in  that  case  that 

(1)  1  Stark.  72. 

(2)  8Mee.  &W.S72;  s.c  IDLan 
Exch.  342.  -    . 

(3)  Ibid.  443 ;  8.  c.  10  Law  J.'Ref 
382. 
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ild  sue  for  the  carriage  of  the  goods 
ore  he  had  carried  them.] 
*  I>oRD  Campbell,  C.  J. — When  did  the 
ise  of  action  arise  ?] 
A.t  the  moment  of  the  plaintiff's  receiving 
i  timber  into  his  barge  at  Swindon. 
QILtORD  Campbell,  C.J. — A  carrier  is 
t  bound  to  take  goods  without  payment 
liis  hire  or  reward  for  carrying  them, 
imetimes,  by  special  contract,  freight  is 
id  at  the  port  of  shipment,  and  then,  if 
e  goods  are  lost,  the  freight  is  not  to  be  re- 
dd ;  but  a  special  contract  must  be  shewn 
►  entitle  a  carrier  after  he  has  received 
sods,  to  bring  an  action  for  the  price  of 
leir  carriage  before  he  has  delivered  them. 
Hiat  would  be  the  form  of  the  plaintiffs 
emand  ?] 

Tlie  declaration  would  state  that  the 
{oods  were  received  by  the  plaintiff  as 
affrier,  and  that  no  contract  was  made  by 
irbich  he  was  deprived  of  his  common  law 
fight  to  demand  his  hire  or  reward.  Se- 
condly, as  to  two  of  the  items  which  con- 
stitute the  charge  for  hauling,  the  cause  of 
•fition  arose  within  the  jurisdiction ;  and  if 
•ay  part  of  the  cause  of  action  arose  within 
ti»  jurisdiction,  this  Court  will  not  grant  a 
prohibition.  The  plaintiff  could  have 
^woTered  for  those  items,  independently 
^  the  rest,  if  the  other  work  had  never 
^>c«i  done.     He  cited  Norwood  v.  Lester 

Bitvill,  contra.— The    128th   section  of 

{^•tat.  9  &  10  Vict.  c.  95.  gives  concurrent 

jomdiction  to  the  superior  courts  **  where 

ti»e  cause  of  action  did  not  arise  wholly  or 

^  •ome  material  point  within  the  jurisdic- 

"®»  of  the  court  within  which  the  defen- 

^t  dwells  or  carries  on  his  business  at 

ti^etimeof  the  action  brought ;"  and,  there- 

P***!  under  that  section,   where  any  one 

Y***  of  the  plaintiff's  demand  arises  within 

****  jurisdiction  of  the  county  court,  the  . 

J?P^or  court  has  not  concurrent  jurisdic- 

^---fVood  V.   Perry  (5).     But  the  lan- 

^'IJK*  of  section  60.  is  essentially  different, 

r*>*eqmres  that  the  whole  cause  of  action 

^*^d  arise  within  the  jurisdiction  of  the 

^^ty  court  in  which  the  plaint  is  sued 

^   and  upon  that  section,   Buckley  v. 

t*)aBoi.&P.617. 
_55  IBseluBep.  442 ;  s.  c.  18  Law  J.  Rep.  (n,8.) 


Hann  (G)  and  Wilde  v.  Sheridan  (7)  are  au- 
thorities in  support  of  the  rule.  It  has 
been  held,  in  Re  Grimhly  v.  Aykroyd  (8), 
that  the  term  **cause  of  action"  in  section  63, 
by  which  "  it  shall  not  be  lawful  for  any 
plaintiff  to  divide  any  cause  of  action  for 
the  purpose  of  bringing  two  or  more  suits,*' 
means  "cause  of  one  action,"  so  that  a  plain- 
tiff may  not  make  three  separate  causes  of 
action  out  of  one  contract  or  demand ;  and 
the  same  construction  is  to  be  given  to 
section  60.  The  whole  cause  of  action  on 
which  the  plaintiff  sues  must  have  arisen 
within  the  jurisdiction  of  the  county  court. 

[Crompton,  J. — Suppose  the  two  de- 
mands were  distinct,  it  would  be  difficult 
to  say  that  the  county  court  had  no  juris- 
diction. Suppose  the  plaintiff  had  sued 
for  the  price  of  the  hauling  before  the 
price  for  the  carriage  was  due.] 

The  charge  for  the  hauling  and  that  for 
the  carriage  of  the  timber  are  put  together 
in  the  plaint  as  one  cause  of  action  ;  if  the 
payments  for  which  credit  is  given  were 
applied  in  discharge  of  the  earlier  items, 
the  sum  due  for  hauling  would  be  paid. 

Erle,  J.  (9) — ^^I  am  of  opinion  that  the 
rule  should  be  made  absolute.  The  first 
question  is,  whether  the  cause  of  action 
for  carrying  the  defendant's  timber  from 
Swindon  to  London  arose  at  Swindon. 
The  carriage  and  delivery  of  the  goods,  at 
their  destination  are  the  consideration  for 
the  promise  to  pay  the  hire  or  reward  of  the 
carrier ;  and,  therefore,  unless  there  was  an 
express  contract  controuling  the  general 
rule,  the  plaintiff  would  have  no  legal 
demand  for  the  price  of  the  carriage  until 
the  timber  was  delivered  in  London. 
Then  it  was  contended,  that  though,  in 
respect  of  part  of  the  50/.,  the  cause  of 
action  was  out  of  the  jurisdiction  of  the 
Swindon  county  court,  the  cause  of  action 
in  respect  of  1/.  lOs.,  for  hauling  the 
timber  to  the  wharf,  was  within  the  juris- 

(6)  5  Exch.  Rep.  43;  s.c.  19  Law  J.  Rep.  (n.s.) 
Exch.  151. 

(7)  Jnte^  Q.B.  p.  260. 

(8)  1  Exch.  Rep.  479  ;  ».  c.  17  Law  J.  Rep.  (n.s.) 
Exch.  157.  • 

(9)  Lord  CanTphell,  C.J.  had  left  the  court 
during  the  argument  Coleridge,  J.  was  at  the 
Sitting!  in  London* 
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diction,  and  therefore  a  writ  of  prohibition 
ought  not  to  issue.  But  the  hauling  was 
not  a  distinct  cause  of  action ;  for  if  the 
plaintiff  had  hauled  the  timber  to  the  wharf, 
and  left  it  there,  and  not  conveyed  it  to 
London,  and  had  sued  for  hauling  it,  his 
demand  would  have  failed.  In  order  to 
support  an  action  for  it,  an  additional  term 
in  the  contract  was  needed,  viz.,  that  in 
respect  of  the  lots  of  timber  to  be  carted,  a 
cart  and  barge  should  be  provided,  and 
that  I6s,  per  ton  should  be  charged  for 
carrying  by  the  barge;  and  for  hauling, 
what  was  reasonable. 

Crompton,  J. — I  am  of  the  same  opinion. 
I  have  no  doubt  that  a  carrier  has  no  cause 
of  action  for  the  price  of  the  carriage  of 
goods  if  he  does  not  carry  and  deliver 
them.  It  is  a  different  proposition  that  he 
is  not  obliged  to  take  the  goods  without 
payment  of  the  price  for  their  carriage ;  aiid 
certainly  he  need  not  do  so  if  he  doubts 
the  solvency  of  the  party.  Then,  as 
regards  the  question  whether  a  writ  of 
prohibition  should  issue  where  part  of 
the  cause  of  action  is  within  the  jurisdic- 
tion, there  is  a  good  deal  of  difficulty  in 
point  of  law.  If  the  plaintiff  had  esta- 
blished that  there  was  a  separate  contract 
for  hauling,  he  might  have  recovered  for 
those  items.  But  the  defendant  must  shew 
a  distinct  cause  of  action  within  the  juris- 
diction of  the  county  court;  and,  upon 
the  whole,  I  think  that  is  not  made  out. 
The  course  of  dealing  shews  that  it  could 
not  have  been  intended  that  the  defendant 
should  pay  a  small  item  in  the  account 
before  the  whole  contract  for  carrying  and 
delivering  the  timber  had  been  performed. 

Bavill  asked  that  ^  the  rule  should  be 
made  absolute  with  costs. 

Erle,  J. — It  is  not  usual  to  give  costs 
on  issuing  a  writ  of  prohibition ;  besides, 
the  second  point  was  too  much  a  matter  of 
doubt  to  make  the  proceeding  on  the  other 
side  improper. 

Rule  absolute f  toithout  casts. 


fTHE  QUEEN  V.  THE  INHAB 

op  the  county  op  8001 
1852     ^^^  (black  bridge). 

June  1*8    '   THE  SAME  r.THE8AMB(«A] 

bridge), 
the  same  v,  the  bame  (it 
bridge). 

Bridge— Isle  of  Wight— Liability 
pair — Statute — Construction  o^— 48  i 
c,  49. — Rebuildingby  Justices — Fo^~ 

The  Isle  of  Wight  is  a  divwtm 
county  of  Southampton,  but  has  no  m 
commission  of  the  peace.  Before  U 
public  bridges  in  the  Isle  of  Wight  \ 
pairable  by  tenure  were  repaired  eU 
the  tithings  in  which  they  were  sOuaU 
rates  in  the  nature  of  county  rates^  hi 
alltheparishesin  the  island,  under  thej 
ing  arrangement.  The  Isle  of  Wighif 
been  assessed  to  the  general  county  ra 
appeals  against  such  assessment  havh 
made,  in  1 774  am  arrangement  was  mt 
an  order  of  Quarter  Sessions  and  by  c 
fixing  certain  proportions  to  be  paid 
parishes  in  the  Isle  of  Wight  tomar 
general  county  rate,  hut  leaving  the  e 
of  bridges  and  houses  of  correetian 
raised  by  a  local  rate ;  "  the  said 
being  adjudged  and  declared  not  to  be 
to  pay  to  the  county  bridge  rate  or 
house  of  correction ;  the  Isle  of  Wight 
ing  to  erect  and  maintain  houses  of  t 
tion  and  bridges  within  the  island  at  % 
expense, '  *  Accordingly,  from  1 774  ^A< 
tice  was  for  the  Quarter  Sessions 
county,  on  the  application  of  the  Justit 
the  Isle  of  Wight  division,  to  lay  a  n 
the  nature  of  a  county  rate,  on  every  j 
in  the  island  for  the  repair  of  the  h 
and  bridewell  in  the  island,  and  thii 
rate,  and  not  the  general  county  rati 
always  expended  in  such  repairs, 
1813  a  local  act  of  parliament  pasM 
which  Commissioners  were  appoints 
managing  the  roads  and  highways  i 
island,  and  which  enacted  that  M  bt 
^'c,  which  had,  previous  to  the  pom 
the  act,  been  repaired  by  any  tithing 
should  for  the  future  be  repaired  in  tk 
manner  and  by  such  ways  and  mei 
other  bridges,  usually  caUed county  bn 
within  the  island  had  been  aeenstomei 
repaired : — Held^  that  all  bridga$  i 
at  the  time  when  the  local  act  pastti, 
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hrmltle  by  the  Hthings^  were  ihence/or- 
I    repairabie  by  the  county  generally  ; 

thmt  ike  eonveniianal  mode  of  assessing 
mUind  alone  to  a  rate  for  the  repairs  of 
ndges  and  bridewell  under  the  arrange^ 
<  of  1774  could  not  affect  the  legal  liabi^ 

of  the  county y  or  be  any  answer  to  an 
^tment  against  it  for  non-repair  of  such 

^  bridge  in  the  Isle  of  Wight  was^  after 
passing  of  the  above  local  act,  wholly 
uUt  by  order  of  the  Justices  for  the  island 
iwm  out  of  the  island  rate  before  men^ 
i€i.  The  construction  of  the  new  bridge 
r  materially  different  from,  and  it  stood 
her  up  the  stream  than,  the  former  bridge, 
me  of  the  forms  required  by  the  43  Geo,  3. 
i9«  mere  observed  in  building  the  new 
ige: — Held,  that  the  county  remained 
4e  to  repair  the  new  bridge, 
i  foot-bridge  formed  by  three  planks. 
Ml  wine  or  ten  feet  long,  and  a  hand-rail, 
th  carries  a  public  footpath  over  a  small 
i«iR,  is  not  such  a  bridge  as  the  county  is 
md  to  repair. 

For  the  report  of  the  above  case,  see 
Law  J.  Rep.  (n.s.)  M.C.  p.  201.] 


iel8. 


} 


BISHOP,  surviving  executor,  <j*c., 

V,  CURTIS. 


Legacy — Chose  in  Action — Right  of  suing 
m — 1  Plct.  c,  26 — Prerogative — For- 
ure  on  Conviction  for  Felony, 

The  mils  Act  (\  Vict,  c,  26.;  does  not 
hk  a  tesiator  to  bequeath  a  chose  in 
knso  as  to  pass  the  right  of  suing  to  the 
9tee. 

Wk«re  a  party,  who  is  afterwards  con- 
Ud  of  felony,  is  entitled  to  a  chose  in 
ion,  the  right  of  suing  being  in  another  in 
at  for  him,  that  right  of  suit  does  not  vest 
^  Crown  upon  the  conviction, 
3*«  an  action  by  the  executor  of  E,  C, 
^^ued,  on  a  promissory  note  made  by  the 
'^nidaui,  payable  to  E,  C,  on  demand,  the 
^niaai  pleaded  that  E.  C,  by  his  will 
Rafter  the  passing  of  the  1  Vict.  c.  26  j, 
^ttatked  the  note  toC.C;  that  the  plain- 
-^mmied  to  the  bequest,  whereby  C.  C, 
^fUe.  emtiUed  to  the  said  note,  and  the 
^dht  thereon;  and  that  whilst  the  said 
^:«9t  00  entitled^  he  was  convicted  of 
i^iy  mcfon  whereof  he  forfeited  to  the 


Crown  the  said  note,  and  aU  interest  therein^ 
and  causes  of  action  in  respect  thereof  :-^ 
Held,  on  general  demurrer^  that  the  plea  was 
no  answer  to  the  action. 

Assumpsit.  The  first  count  was  on  a 
promissory  note,  made  by  the  defendant 
for  1,000/.,  payable  on  demand  to  £•  Cur- 
tis, deceased. 

Second  plea,  that  after  the  making  of  the 
said  promissory  note  and  the  delivery  thereof 
to  the  said  E.  Curtis,  the  said  E.  Curtis  made 
his  will,  and  thereby  gave  and  bequeathed 
to  his  son,  Charles  Curtis,  the  said  promis* 
sory  note,  but  the  payment  thereof  he, 
the  said  £.  Curtis,  by  his  said  will,  directed 
not  to  be  demanded,  or  in  any  way  made 
available  until  his  said  son  C.  Curtis  should 
attain  the  age  of  twenty-one  years,  and  not 
then,  if  hissons,£dwardand  Charles,  shoidd, 
agree  to  enter  into  co-partnership,  but  if, 
on  the  contrary,  a  co-partnership  could  not 
be  agreed  upon,  then  and  in  that  case  the 
payment  of  the  said  note  might  be  en- 
forced, but  without  interest  which  might 
have  accrued  due  thereon  ;  that  the  plain- 
tiff proved  the  said  will,  and  assented  to 
the  bequest  of  the  said  promissory  note, 
whereupon  and  whereby  the  said  C.  Curtis 
then  became  and  was  entitled  to  the  said 
promissory  note,  and  the  money  due  there- 
on ;  that  whilst  the  said  C.  Curtis  was  so 
entitled  to  the  said  note,  and  the  money  due 
thereon,  he,  the  said  C.  Curtis,  was  con- 
victed of  felony,  and  was  sentenced  to  be 
transported  for  ten  years  :  by  reason  of 
which  said  felony,  and  by  force  of  the  said 
judgment,  the  said  C.  Curtis  forfeited  to 
our  Lady  the  Queen  the  said  promissory 
note  and  the  money  due  thereon,  and  all 
interest  thereon,  and  causes  of  action  in 
respect  thereof.     Verification. 

The  plaintiff  replied  to  this  plea,  merely 
setting  out  verbatim  the  probate  of  the  will 
of  £.  Curtis,  which  appeared  to  be  dated 
June  14,  1838,  and  concluded  with  a  veri- 
fication. 

Special  demurrer  to  the  replication,  and 
joinder  in  demurrer. 

Maxwell,  in  support  of  the  demurrer. — 
The  question  is,  whether  the  plea  dis- 
closes a  good  defence  to  the  action.  First, 
by  the  will  of  E.  Curtis,  made  since  the 
passing  of  the  Wills  Act  (1  Vict.  c.  26), 
the  right  of  suing  on  this  promissory  note 
passed  to  C.  Curtis.     That  act  enables  any 
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person  to  bequeath  by  will  all  personal 
estate  which  he  is  entitled  to,  either  at 
law  or  in  equity,  at  the  time  of  his  death, 
which,  if  not  so  bequeathed,  would  devolve 
upon  his  executor  or  administrator. 

[Lord  Campbell,  C.J. — It  does  not 
make  any  kind  of  personalty  bequeathable 
which  was  not  so  before,  as  it  does  as  to 
realty.] 

Section  1.  defines  personal  estate  as  in- 
cluding debts  and  choses  in  action,  which 
it  places  in  the  same  category  as  chat- 
tels. A  chose  in  action  could  formerly  only 
have  been  assigned  in  equity,  but  now  it 
may  be  passed  by  will.  The  right  of  suing 
on  this  promissory  note  is  a  chose  in  action, 
which,  if  not  bequeathed,  would  devolve  on 
the  executor  or  administrator,  and,  there- 
fore, it  passes  by  the  will. 

[Crompton,  J. — According  to  that,  it 
would  vest  in  the  legatee  without  any 
assent  of  the  executor.] 

The  legatee  would  no  doubt  take  this, 
as  he  would  any  chattel,  subject  to  the 
paramount  right  of  the  executor  to  require 
it  for  the  payment  of  debts.  But  the  plea 
alleges  that  the  executor  assented,  and  so 
that  point  does  not  arise. 

[Crompton,  J. — No  ;  the  assent  would 
pass  the  property  in  the  note,  but  not  the 
right  of  suing  upon  it.] 

The  meaning  of  the  Wills  Act  must  be, 
that  the  legatee  is  to  take  all  that  the 
executor  would  take,  that  is,  the  right  of 
property  and  the  right  of  suing. 

[CoLERipGE,  J. — How  would  the  legatee 
have  sued  on  the  note  ?] 

He  would  allege  that  by  the  bequest  the 
right  of  suing  passed  to  him,  and  shew 
that  the  executors  assented. 

[Lord  Campbell,  C.J. — The  will  says 
the  note  is  not  to  be  put  in  suit  until  a 
certain  time  :  would  the  legal  right  vest  in 
the  legatee  in  the  interval  ?] 

That  must  be  the  effect  of  the  bequest. 
But,  secondly,  even  if  the  right  of  suing  on 
the  note  did  not  pass  to  Charles  Curtis, 
still  he  had  the  equitable  interest  in  it;  and 
the  Crown  took  it  on  his  conviction. 

[Lord  Campbell,  C.J. — Is  there  any 
authority  for  that  ?] 

In  Hawkins,  P,C.  b.  2.  c.  49.  s.  9,  it  is 
said,  "All  things  whatsoever  which  are 
comprehended  under  the  notion  of  personal 
estate,  whether  they  be  in  action  or  pos- 
session, which  the  party  has  in  his  own 


right,  are  liable  to  forfeiture;  an 
bond  taken  in  another's  name,  oi 
made  to  another  in  trust  for  a  pen 
is  aflerwards  convicted  of  treason  oi 
are  as  much  liable  to  be  forfeited  ai 
made  to  him  in  his  own  name,  or  a 
possession.'*  Bullock  v.  Dodds  (1) 
that  to  an  action  on  a  bill  of  exclu 
attainder  of  the  plaintiff  may  be  we] 
ed.  The  prerogative  of  the  Crown 
so  as  to  take  the  right  of  suing  on  t 
in  which  the  convict  was  ben 
interested. 

Hoggins,  who  appeared  for  the  ] 
was  not  called  upon  to  argue. 

Lord  Campbell,  C.  J.  — This 
clearly  bad.  It  is  said  that  the  ] 
in  and  right  of  suing  upon  this  pro 
note  passed  to  Charles  Curtis  bj 
of  the  1  Vict.  c.  26.  It  is  admitt 
before  that  act  such  property  and 
suing  would  not  have  passed  to  a 
But  that  act  never  was  intended 
any  operation  to  make  anything  be 
able  as  personal  estate  which  mij 
have  been  previously  bequeathed, 
provides  a  mode  for  executing  wi 
with  respect  to  real  estate  a  clause  i 
duced  making  things  devisable  whic 
were  not  so,  such  as  rights  of  entry 
may  now  pass  by  will.  But  there  is 
to  indicate  an  intention  of  enabling 
to  bequeath  a  chose  in  action  so  as 
the  right  of  suit.  Therefore,  bei 
conviction  of  Charles  Curtis,  it  seep 
clear  to  me  that  the  right  of  suii 
this  note  was  in  the  executor,  and 
Charles  Curtis.  Then,  his  convict 
not  take  that  right  out  of  the  execii 
vest  it  in  the  Crown.  The  execu 
came  a  trustee  for  the  Crown  in  th 
but  the  interest  of  Charles  Curtis  < 
pass  to  the  Crown. 

Coleridge,  J. — The  Wills  Act  d 
extend  the  power  of  disposing  by 
as  to  change  an  equitable  into 
interest.  Therefore,  Charles  Curti 
have  sued  on  this  note  in  the  name 
executor,  and  the  right  of  suing 
pass  to  the  Crown  on  his  convictioi 

Erle,  J.  and  Crompton,  J.  cone 
Judgment  for  the  pla 
(1)  2B.&Ald.258. 
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BWART  V.  THE  ANGLO-CALIFOR- 
mAN  GOLD  MINING   COMPANY. 

Company — Action  hy  Scrip- 
to  sign  Deed  of  Settlement — 
Shares — Notice  of  Forfeiture, 

if  settlement  of  a  joint-stock 
ietely  registered  under  the  7  4* 
,  was  executed  by  one-fourth 
iderSf  and  contained  a  clause 
the  shares  of  every  subscriber 
'  fixecute  the  deed  within  three 
Is  date  should  be  forfeited,  if 
rectors  thought  fit,  and  that  the 
pan  such  shares  should  become 
if  the  company.  Under  this 
nres  of  a  scripholder  in  the 

had  not  applied  to  sign  the 
\hree  months  from   its   date, 

forfeited,  without  any  rea- 
having  been  given,  and  a  sub- 
ition  to  he  allowed  to  sign  was 

f  action  for  such  refusal,  and 
^  a  certificate  of  proprietor- 
hares  to  be  delivered  to  the 
the  clause  of  forfeiture  could 
i  to  as  being  ultra  vires  or 
and  that  as  the  deed  did 
ytice  to  be  given  before  for- 
h  notice  was  necessary;  and, 
t  after  the  forfeiture,  the 
r  to  the  shares  ceased, 

,  that  the  defendants  were  a 
QQpany,  completely  registered 
a  pursuance  of  the  statute 
ituled  *  An  act  for  the  Regis- 
poration,  and  Regulation  of 
/Ompanies/  and  formed  by  a 
f  settlement  required  accord- 
retaid  statute  to  be  executed 
»lder8  of  such  company.  And 
kversy  that  before  and  at  the 
committing  the  grievances 
Ationed,  to  wit,  &c.,  he,  the 
me,  and  still  was,  entitled  to 
the  capital  or  joint  stock  of 
i;  and  also  before  and  at  the 
sitting  the  grievances  herein- 
pd  after  the  defendants  had 
pptered  under  the  said  act  of 
I'wit,  &c.,  the  plaintiff  being 
the  aaid  shares  as  aforesaid, 
iria  entitled,  under  and  by 


virtue  of  the  aforesaid  statute,  to  have  made 
out  by  the  defendants  a  certificate  of  the 
proprietorship  of  each  of  the  before-men- 
tioned shares  to  which  the  plaintiff  was  so 
entitled  as  aforesaid,  specifying  therein  re- 
spectively the  share  to  which  the  plaintiff 
was  entitled,  and  the  amount  paid  up  in 
respect  of  such  share  at  the  date  of  such 
certificate,  and  to  have  such  certificate,  with 
the  common  seal  of  the  defendants  afilxed 
thereto,  delivered  to  him  on  demand;  and 
although,  afterwards  and  before  and  at  the 
time  of  the  committing  the  grievances,  and 
before  the  commencement  of  this  suit,  and 
whilst  the  plaintiff  was  so  entitled  as  afore- 
said, tqwit,  &c.,  he,  the  plaintiff,  was  ready 
and  willing,  and  from  thence  had  always 
been  and  continued  to  be  ready  and  willing 
to  execute  the  deed  of  settlement  under 
which  the  defendants  as  such  company  were 
formed  as  aforesaid,  of  which  the  defen- 
dants during  all  the  time  aforesaid  had  due 
notice,  and  were  then  requested  by  the 
plaintiff  to  suffer  and  permit  the  plaintiff 
to  execute  such  deed  of  settlement ;  and 
although,  also,  after  the  plaintiff  had  be- 
come, and  whilst  he  was  entitled  to  the  said 
shares  as  aforesaid,  and  before  the  com- 
mitting of  the  grievances,  to  wit,  &c.,  he, 
the  plaintiff,  did,  pursuant  to  the  said 
statute,  demand  of  the  defendants  that  the 
defendants  should  cause  a  certificate  of  the 
proprietorship  of  each  of  the  before-men- 
tioned shares  to  be  delivered  to  him,  the 
plaintiff,  as  holder  and  proprietor  of  such 
shares  pursuant  to  the  provisions  of  the 
•  said  statute ;  yet  the  defendants,  well  know- 
ing, &c.,  did  not,  nor  would,  although 
a  reasonable  time  had  elapsed,  suffer  or 
permit  the  plaintiff  to  execute  such  deed  of 
settlement  as  aforesaid,  but  then  wholly 
refused  and  continued  to  refuse  to  sufferer 
permit  the  plaintiff  to  execute  such  deed 
of  settlement  as  aforesaid.  That  the  de- 
fendants did  not,  nor  would,  on  demand 
made  by  the  plaintiff  as  aforesaid,  or  at  any 
other  time,  cause  a  certificate  of  the  pro- 
prietorship of  each  of  the  before-mentioned 
shares,  or  of  any  or  either  of  them,  to  be 
delivered  to  the  plaintiff  as  proprietor 
thereof ;  but  the  defendants,  although  often 
requested  so  to  do,  and  although  a  reason- 
able time  for  making  out  and  delivering 
such  certificates  as  aforesaid  had  elapsea 
before  the  commencement  of  this  suit,  ha4 
8E 
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wholly  neglected  and  refused,  and  still 
neglected  and  refused,  to  make  out  and 
deliver  such  certificate  as  aforesaid. 
"Whereby,  and  by  reason  of  the  premises, 
the  plaintiff  had  been  ever  since  deprived 
of  the  evidence  of  his  title  as  proprietor  of 
his  said  shares,  and  of  the  power  to  receive 
any  dividends  or  profits  for  and  in  respect 
of  the  said  shares,  and  of  the  remedies  and 
powers  given  by  the  said  statute  to  share- 
holders. That  the  plaintiff  hath  also,  by 
reason  of  the  premises,  been  hitherto  pre- 
vented from  selling  and  disposing  of  the 
said  shares,  and  from  making  and  acquiring 
divers  great  gains  and  profits,  amounting 
together  to  a  large  sum  of  money,  to  wit,  &c., 
which  might  and  otherwise  would  have  ac- 
crued to  him  by  the  delivery  to  him  of  such 
certificates  as  aforesaid,  and  hath  lost  divers 
other  great  gains  and  profits,  &c. 

Pleas,  amongst  others,  secondly,  that  the 
defendant  did  not  become,  nor  was  he  en- 
titled to  the  shares  in  the  capital  or  joint 
stock  of  the  defendants  modo  et  forma ; 
thirdly,  that  the  plaintiff  did  not  become 
nor  was  entitled  under  the  statute  to  have 
made  out  by  the  defendants  a  certificate  of 
the  proprietorship  of  each  of  the  said  shares, 
or  to  have  such  certificate,  with  the  common 
seal  of  the  defendants  aflSxed  thereto,  de- 
livered to  the  plaintiflT  on  demand  modo  et 
formd. 

On  the  trial,  before  Lord  Campbell,  C.  J., 
at  the  last  Kent  Spring  Assizes,  it  appeared 
that  the  Anglo-Californian  Gold  Mining 
Company  was  provisionally  registered  in 
Augusf  1850,  and  a  certificate  of  complete* 
registration  obtained  on  the  5th  of  Novem- 
ber 1851,  under  the  7  &  8  Vict.  c.  110. 
In  June  1850,  the  plaintiff  obtained  scrip 
receipts  for  two  hundred  shares  in  the 
company.  The  deed  of  settlement  of  the 
company,  dated  the  16th  of  August  1851, 
was  executed  by  one-fourth  of  the  share- 
holders, and,  amongst  other  stipulations, 
it  contained  a  clause  providing  "  that  the 
share  or  shares  of  eve^-  subscriber  for  any 
part  of  the  capital  of  the  company,  who 
shall  not  execute  these  presents  within 
three  months  from  the  day  of  the  date 
hereof,  shall  be  forfeited,  if  the  board  of 
directors  shall  think  fit,  and  the  amount 
paid  up  on  such  share  or  shares  shall  be- 
come the  property  of  the  company."  No 
request  was  made  by  the  plaintiff  to  be 


allowed  to  execute  the  deed  i 
expiration  of  three  months  1 
and  before  such  request  was  m 
the  lapse  of  the  three  months  fr« 
the  deed,  namely,  on  the  18th 
1851,  the  directors  passed  a  r 
daring  that  the  scrip  of  all  t 
who  had  not  signed  the  deed 
was  cancelled,  and  the  dep 
such  scrip  forfeited.  This  n 
confirmed  at  a  subsequent  nn 
directors,  on  the  21st  of  No^ 
and  the  seal  of  the  company 
No  previous  notice  requiring 
to  Come  in  and  sign  the  deed 
to  have  been  given  to  the  p 
the  day  before  the  three  mo: 
and  the  subsequent  application 
tiff  to  be  allowed  to  sign  the  d 
refused.  A  verdict  was  found 
tiff  for  the  value  of  the  sha 
expressly  finding  that  the  notic 
tiff  was  not  reasonably  sufficie 
was  reserved  to  the  defendant 
enter  the  verdict  for  them,  ai 
for  that  purpose  was  obtainec 
lowing  term  ;  against  which 
E,  James,  Paierson  and 
(April  29)  shewed  cause. - 
directors  had  no  power  tc 
plaintiff's  shares,  on  the  grc 
had  failed  to  execute  the  dc 
ment.  The  inserting  of  the  c 
feiture  in  the  deed  of  settlem 
vires  and  void.  By  the  7th  s 
7  &  8  Vict.  c.  110,  by  which 
settlement  is  rendered  neces 
contents  pointed  out,  there  is 
made  to  any  such  clause,  anc 
expressly  enacts  what  the  pet 
of  omission  on  the  part  of  a  ** 
to  execute  the  deed  of  settleme 
as  in  other  sections  of  the 
holder"  is  used  as  synonymou 
scribcr."  The  plaintifiT  wou] 
liable  to  pay  calls  though 
signed  the  deed.  In  the  case  of 
Iron  Company  v.  Barnett  (1) 
omission  to  insert  a  proper 
deed  of  settlement,  and  the 
there  had  signed  the  deed. 
therefore,  is  distinguishable  f 

(1)  8  Com.  B.   Rep.  406  j  s.  c.  1 
(N.s.)  C.P.  17. 
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sent.  The  case  oiAshpitel  v.  Sercomhe  (2) 
is  in  point  here.  That  case  decides  that  a 
subscriber  is  not  bound  by  a  stipulation  in 
the  subscribers'  agreement  not  warranted 
by  the  7  &  8  Vict.  c.  110.  s.  23.  Secondly, 
notice  ought  to  have  been  given  to  the 
plaintiff  a  reasonable  time  before  the  for- 
feiture. The  58th  section  of  the  Joint- 
Stock  Banks  Act,  7  &  8  Vict.  c.  110, 
expressly  requires  a  notice  to  be  given 
twenty-one  days  at  least  before  the  for- 
feiture of  any  shares  is  declared,  and  three 
months*  notice  is  required  by  the  Railway 
Clauses  Consolidation  Act. 

[Lord   Campbell,   C.J. — But   this   is 
under  a  clause  in  the  deed  of  settlement.] 
The  forfeiture  is  to  take  place  **  if  the 
directors  think  fit;"  and  upon  every  prin- 
ciple of  law  the  plaintiff  should  have  beeii 
informed  of  the  intention  of  the  directors 
to  put  in  force  their  option.     To  make  a 
person  responsible  in  respect  of  a  matter 
more  particularly  within  the  knowledge  of 
another,  notice  should  first  be  given — Vyse 
▼.  Wakefield  (3);  and  this  case  falls  within 
tliat  principle.     Further,  the  objection  on 
^  ground  of  forfeiture  is  not  open  on 
^itese  pleadings ;  the  forfeiture  should  have 
^>eeii  specially  pleaded. 

[WiGHTMAN,  J.  —  If  the  shares  were 
^^ly  forfeited,  then  the  plaintiff  had  no 
'igHt  or  title  to  them.  He  was  no  longer 
Powessedof  them.] 

Bramwell  and  Gray  (May  5),  in  support 
^  the  rule.— The  question  is,  had  the 
directors  power  to  declare  the  shares  for- 
ced? 

[Lord  Campbell,  C.J. — Had  they  the 
P*^er,  and  did  they  exercise  it  properly  ?] 
They  were  not  bound  to  give  any  notice. 
The  7  &  8  Vict.  c.  110.  shews  what  is  the 
position  of  parties  in  such  a  company  as 
^*  The  deed  of  settlement  has  been 
^^ted  by  one-fourth  of  the  subscribers 
•od  approved  of  by  the  registrar,  and  the 
P^viaions  therefore  are  binding  on  all  the 
•'^^^cribers.  It  is  the  duty  of  the  pro- 
!J<*terB  to  prepare  a  reasonable  deed,  and 
^  4ey  do  not  an  action  may  be  brought 
^K^'Jttt  them  to  recover  the  deposits,  or, 
^•^pi,  for  not  preparing  a  proper  deed — 

J.  0)  5  Exch.  Rep.  147 ;  s.  c  19  Law  J.  Rep.  (n.s.) 

ij)  6  Hee.  &  W.  442 ;  «.  c  9  Law  J.  Rep.  (n.s.) 
274, 


Ashpitel  V.  Sercomhe,  In  the  present  case 
the  plaintiff  might  say,  "  You  have  obliged 
yourselves  to  prepare  a  proper  deed,  but 
you  have  not  done  so ;  and  therefore,  I  am 
entitled  to  have  my  money  back."  But 
this  action  is  clearly  not  maintainable. 
The  plaintiff  was  bound  to  inform  himself 
of  the  contents  of  the  deed. 

[WiGHTMAN,  J. — It  is  said  that  he  could 
not  be  compelled  to  sign  a  deed  containing 
a  clause  of  forfeiture  which  is  unreason- 
able.] 

[Crompton,  J.  —  The  statute  declares 
that  the  deed  shall  not  contain  anything 
inconsistent  with  law.] 

In  Sparks  v.  the  Liverpool  Waterworks 
(4)  the  Court  refused  to  grant  any  relief 
in  a  case  where  shares  had  been  forfeited 
in  consequence  of  the  non-payment  of  a 
call  after  a  lapse  of  ten  days  from  the  time 
of  notice,  though,  by  an  accident,  the  plain- 
tiff was  not  aware  of  the  notice.  It  can- 
not be  permitted  that  any  person  shall  be 
allowed  to  canvass  the  provisions  of  the 
deed  ;  if  so,  every  shareholder  may  con- 
sider himself  at  liberty  to  question  what- 
ever clauses  may  be  inserted,  because 
individually  he  may  consider  them  unrea- 
sonable. But  this  clause  is  really  not  an 
unreasonable  one  at  all  :  the  company  do 
not  undertake  to  give  notice.  If  a  share- 
holder refuses  to  sign,  the  company  have 
no  power  to  sue  him  for  the  refusal ;  and 
they  must,  therefore,  have  some  power  of 
forfeiture. 

[Lord  Campbell,  C.J. — Some  part  of 
the  deed  may  be  invalid,  though  the  rest  is 
valid  and  binding.] 

There  was  an  undertaking  to  prepare  a 
proper  deed  ;  and  if  that  is  not  done,  the 
plaintiff  may  canvass  it  by  an  action  in 
another  form.  If  the  plaintiff  chooses  to 
sign  the  deed  he  must  take  it  in  its  integrity, 
and  the  plaintiff  has  no  right  to  object  in  this 
action  to  the  clause.  By  section  66,  exe- 
cution may  be  issued  against  the  person, 
property  and  effects  of  any  shareholder  for 
the  time  being,  upon  judgments  obtained 
against  the  company ;  and  though  all  the 
other  shareholders  may  have  signed,  yet 
because  of  a  refusal  to  sign  on  account  of 
this  clause,  no  execution  could  be  had 
against  the  plaintiff  or  his  property  under 

(4)  IS  Ves.  428. 
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that  section.  It  would  be  most  inconve- 
nient to  say  that  a  shareholder  might  with- 
hold his  signature  for  any  length  of  time 
while  all  the  rest  are  liable,  and  his  only 
penalty  be  the  loss  of  his  dividend. 

[Lord  Campbell,  CJ. — There  may  be 
a  reasonable  clause  of  forfeiture  if  they  do 
not  come  in  within  a  reasonable  time  after 
notice ;  but  you  must  say  that  it  is  a  reason- 
able one  without  any  notice.] 

All  the  parties  must  take  notice  of  the 
deed.  The  contract  is  for  its  execution ; 
and  if  any  one  chooses  to  insist  upon  his 
right  to  sign,  he  must  take  it  as  it  is,  and 
cannot  object  that  there  is  a  clause  in  it 
which  he  considers  unreasonable.  The 
plaintiff,  therefore,  not  having  signed  the 
deed,  and  his  shares  being  properly  for- 
feited, is  not  a  shareholder  Within  the 
meaning  of  the  interpretation  clause  :  and, 
consequently,  the  defendants  are  entitled 
to  the  verdict. 

Cur,  adv.  vulU 

The  judgment  of  the  Court  (5)  was  now 
delivered  by — 

Lord  Campbell,  C.J. — In  this  case  a 
rule  was  granted  on  the  point  reserved, 
whether  there  was  evidence  to  prove  that, 
before  the  plaintiff  requested  that  he  might 
be  permitted  to  execute  the  deed  of  settle- 
ment, his  shares  in  the  company  were  duly 
forfeited ;  if  they  were,  the  defendants  are 
entitled  to  have  the  verdict  entered  for  them 
on  the  issue  on  the  second  plea,  that  the 
plaintiff  was  not  possessed  of  the  shares. 
It  appeared  that  this  company  was  pro- 
visionally registered  in  August  1850 ;  that 
in  June  1850  the  plaintiff  obtained  certain 
scrip  receipts  for  shares  in  the  company ; 
that  the  deed  of  settlement  was  completed 
and  executed  by  one-fourth  of  the  share- 
holders on  the  16th  of  August  1851 ;  that 
it  contained  a  clause  which  authorized  the 
directors  to  declare  forfeited  the  shares  of 
any  scripholders  who  should  not  execute 
the  deed  within  three  months  from  its 
date;  that  after  the  expiration  of  three 
months  from  the  date  of  the  deed,  and  be- 
fore the  plaintiff  requested  that  he  might 
be  permitted  to  execute  the  deed,  the  di- 
rectors declared  his  shares  to  be  forfeited  ; 

(6)  Lord  Campbell,  C.  J.,  Wightman,  J.,  and 
Cromptoo,  J. 


that  he  had  had  no  previous  n 
the  company  to  come  in  and 
deed ;  that  the  company  was  < 
registered  in  November  1851, 
afterwards  the  company  refhsec 
the  plaintiff  to  execute  the  dec 
ground  that  his  shares  were  fbr 
was  contended,  before  US,  that 
of  forfeiture  was  unreasonable 
and  at  any  rate  that  it  could  no 
upon  against  a  subscriber  or  si 
till  he  had  had  notice  of  it,  and 
wards  refused  or  neglected  to  e: 
deed.  But  looking  to  the  provii 
7  &  8  Vict.  c.  110,  and  the  nat 
undertakings  which  that  statute ' 
to  regulate,  we  think  that  th^  si 
duly  forfeited.  There  isj  neces 
thority  given  by  all  the  sUbs 
frame  a  deed  ;  the  company  caii) 
it  has  a  certificate  of  complete  te 
and  it  cannot  be  completely 
unless  it  be  "  formed  by  a  deed  < 
under  the  hand  and  seals  of  1 
holders,  which  must  be  signed  J 
one-fourth  of  the  persons  who  i 
of  the  deed  had  become  snl 
This  deed  must  likewise  be  sul 
the  Registrar  of  Joint-Stock  Com; 
it  may  be  seen  by  him  to  be  cc 
to  the  statute,  and  in  other  resp< 
ceptionable.  He  may  object  th 
complete,  or  that  it  contains 
matter,  and  he  must  approve  o: 
the  certificate  of  complete  regist 
issue.  We  conceive  that  no  aubi 
ask  to  be  allowed  to  execute  the 
at  the  same  time  object  to  its  con 
the  case  of  Wilkinson  \,  TheAngl 
nian  Gold  Mining  Company  (6)  we 
that  a  subscriber  could  not  pari 
cute  a  deed  of  settlement,  except! 
which  he  objected  to.  If  he  e 
absolutely,  he  must  be  bound  I 
as  it  is  not  against  the  law  of 
This  is  an  action  foi-  not  being 
to  execute  the  deed,  and  the 
must  be  supposed  to  have  avail 
of  his  opportunities  of  becoming  f 
with  its  contents,  and  to  have  i 
it  as  it  stands.  If  the  deed 
anything  contrary  to  the  pros 
justly   objectionable,   he  might 

(6)  JnU,  p.  S27. 
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recover  back  the  sums  he  has  paid  for  his 
scrip  from  the  individuals  with  whom  he 
dealt ;  but,  in  the  action  against  the  com- 
pany for  not  permitting  him  to  execute 
the  deed,  he  cannot  object  to  it  as  unrea- 
aonable.    Then,  as  to  the  want  of  notice : 
the  evidence  was  that  he  had  no  notice 
till  the  day  before  the  time  expired,  which 
the  jury  found  not  to  he  sufficient,  and 
the  case  stands  as  if  he  had  received  no 
notice.    But  no  notice  is  required  to  be 
giTOi  by  the  deed,  which  confers  upon 
the  directors  the  absolute  power  to  declare 
forfeited  the  shares  of  the  subscribers  who 
do  not  execute   it  within  three   months 
from  its  date.     Therefore,  if  the  deed  be 
▼alid,  no  notice  was  required.     In  truth, 
tiie  Bubacribers  had  ample  means  of  be- 
cmuing  acquainted  with  the  peril  which 
they  ran  of  their  shares  being  forfeited ; 
hit  Bome  of  them  may  have  delayed  their 
ipplieation  to  execute  the  deed   (an  act 
^ich  would  render  them  liable  for  calls) 
tSl  ihey  saw  that  the  concern  was  likely 
to  he  prosperous,  and  that  shares  were  at 
•  premium.     In  this   action  we  thought 
^  the  plaintiff's  title  to  shares,  in  the 
iCQie  in  which  the  word  is  used  in  the 
Wamtion,  could  not  be  denied  on  the 
gmmtd  that  he  had  not  executed  the  deed, 
•■d,  therefore,  could  not  be  a  shareholder 
^thin  the  definition  of  the  term  in  the  in- 
t*pretation  clause ;  but,  as  the  shares  were 
Wy  forfeited,  the  verdict  on  the  second 
■•ne  will  be  entered  for  the  defendants. 

Rule  absolute  to  enter  the  verdict 
for  the  defendants  on  the  second 


1852      S'^^^    QUEEN     V.    THE     CHURCH- 
Jjjg  18   \        WARDENS,  &C.  OP  THE  TOWN- 
*  (^      SHIP  OP  LONQWOOD. 

*W  Rate^  Liability  to —  Waterworks 
^  Occupation  by  Commissioners  —  Net 
'^vue^principle  of  Calculation. 

*he  Commissioners  of  the  Huddersfield 
^^^tf»orks^  under  two  private  acts  of 
5Jfc«efil,  were  the  proprietors  of  reservoirs , 
^  h  the  township  of  Longwood  for  the 
jWy  cf  water  to  the  town  of  Huddersfield^ 
"^  to  ^tmre  a  supply  of  water  to  certain 
f  a9^  occupiers  in  Longwood,  The 


Commissioners  were  bound  by  their  acts  to 
furnish  water  gratis  in  case  of  fire,  to  supply 
it  at  Id.  per  100  gallons  for  watering  the 
streets,  and  to  the  consumers  at  certain 
specified  rates  so  calculated  that  the  water 
rents  were  not  in  any  one  year,  after  pay~ 
ment  of  the  expenses,  to  exceed  71,  105. 
per  cent,  on  the  amount  which  should  be 
owing  by  the  Commissioners  in  respect  of 
the  loan  which  they  were  empowered  to 
raise  on  mortgage  of  the  works  and  water 
rents;  and  after  the  discharge  of  the 
whole  of  the  said  loan,  the  water  rents 
were  to  be  reduced  so  as  merely  to  cover 
current  expenses.  The  commissioners  were 
rated  to  the  relief  of  the  poor  on  the  sum  of 
4901.,  the  Sessions  finding  that  sum  to  be 
the  estimated  net  rateable  value  of  all  the 
reservoirs,  pipes  and  other  apparatus  in 
Longwood,  taken  in  connexion  with,  and  as 
part  of  the  entire  works  in  Longwood  and 
Huddersfield,  being  made  up  of  300Z.,  the 
estimated  net  annual  value  of  all  the  reser~ 
voirs,  and  190/.,  the  net  annual  value  of 
the  pipes  and  other  apparatus  in  Long~ 
wood.  The  Sessions  also  found  that  a 
tenant  of  the  entire  waterworks,  if  released 
from  the  restrictions  in  the  acts  of  parlia- 
ment,  and  able  to  exercise  his  discretion  as 
to  the  amount  of  water  rents  and  rates^ 
might  calculate,  with  reasonable  certainty, 
on  a  gross  revenue  of  2,000/.,  and  that 
after  deducting  800/.,  the  fair  average  of 
the  current  annual  expenses,  and  the  sum  of 
1,100/.,  proved  and  admitted  to  be  a  proper 
annual  deduction  for  repairs,  renovations 
and  tenant  profits,  the  residue  of  1,100/. 
represented  the  net  rateable  value  of  the 
entire  works  ;  but  that  if  such  tenant  was 
to  be  considered  as  subject  to  the  restrictions 
in  the  acts,  he  could  make  no  profit  at  all. 

Held,  by  Coleridge,  J.,  that  substantially 
the  consumers,  and  not  the  Commissioners  as 
a  separate  body,  were  the  occupiers  and  the 
parties  rated,  and  that  the  use  and  enjoyment 
of  the  water,  and  not  merely  the  water  rents, 
constituted  the  value  of  the  occupation.  That 
the  restriction  imposed  by  the  acts  amounted 
to  no  more  than  an  arrangement  between  the 
Commissioners  and  consumers  as  one  body^ 
of  the  terms  upon  which  the  benefits  of  the 
occupation  were  to  be  enjoyed,  and  could 
have  no  bearing  on  the  question  of  the  amount 
of  rateable  value  as  between  the  consumers 
and  the  inhabitants  of  Longwood.      Thai 
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therefore^  assuming  the  sum  of  490Z.  to  be 
the  proper -proportion  of  the  1,100^.  which 
according  to  the  above  finding  of  the  Sessions 
had  been  arrived  at  on  a  right  principle  as 
the  net  rateable  value  of  the  entire  works, 
the  Commissioners  were  properly  rated  on 
that  amount  for  the  township  of  Longwood, 

Held,  6y  Wightman,  J.  and  Crompton, 
J.,  that  the  principle  put  in  the  finding  of 
the  Sessions  of  a  tenant  released  from  re- 
strictions, and  at  liberty  to  charge  any  rates 
he  pleased,  did  not  furnish  the  proper  cri- 
terion for  ascertaining  the  rateable  value  in 
this  particular  case ;  but  as  no  other  ground 
was  shewn  for  altering  the  rateable  value 
from  490Z.,  that  sum  must  be  taken  to  be  as 
found  by  the  Sessions  the  proper  proportion 
of  rateable  value, 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  215.] 
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GAGE  V.  THE    NEWMARKET  RAIL- 
WAY COMPANY.* 


Covenant —  Construction — Railway  Com- 
pany— Agreement  to  pay  Compensation  in 
respect  of  Lands  taken, 

A  railway  company,  who  were  promoting 
in  parliament  a  bill  for  an  extension  of  their 
line,  which,  if  made,  would  pass  through  the 
lands  of  the  plaintiff,  covenanted  with  the 
plaintiff,  **  that  in  the  event  of  the  proposed 
bill  passing  in  the  then  session  of  parliament, 
the  company  should,  before  they  should  enter 
upon  any  part  of  the  plaintiffs  lands,  pay 
to  him  4,900/.  purchase-money  for  any  por- 
tion not  exceeding  forty -three  acres,  which 
the  company  might,  under  the  powers  of  their 
act,  require  and  take  for  the  purposes  of 
their  undertaking ;  and  that,  in  addition  to 
purchase-money  as  aforesaid,  the  company 
should  pay  to  the  plaintiff,  before  they  should 
enter  upon  any  part  of  his  said  land,  7,100/., 
as  landlord's  compensation  for  the  damage 
arising  to  his  estate  by  the  severance  thereof, 
in  respect  of  the  lands  not  exceeding  forty - 
three  acres  to  be  taken  by  them:'' — Held, 
that  the  company  were  not  liable  to  pay 
either  of  these  sums  unless  they  entered  upon 
some  part  of  the  plaintiff's  lands. 

Held,  also,  that  an  absolute  covenant  to 

•  The  publication  of  this  case  has  been  una- 
voidably delayed. 


pay  these  sums  to  the  plaintiff  by  thi 
would  be  ultra  vires  and  void. 

Covenant.  The  declaration  st 
after  the  passing  of  *  The  Newmf 
Chesterford  Railway  Act,  1846,' 
fore  the  passing  of '  The  Newms 
Chesterford  (Bury  Extension  ; 
Branch)  Railway  Act,  1847i'  an^ 
fore  the  passing  of  *  The  Newms 
Chesterford  (Thetford  Extension] 
Act,  1847,*  to  wit,  on  &c.,  by  a 
agreement  then  made  between  t] 
dants,  by  their  then  style  and 
*  The  Newmarket  and  Chesterfc 
way  Company'  of  the  one  part, 
plaintiff  of  the  other  part  [profei 
ing  that  it  was  proposed  by  t 
market  and  Chesterford  Railway  ( 
to  construct  and  maintain  a  raili 
their  railway  at  Newmarket,  in  th 
of  Cambridge,  to  Bury  St.  Edn 
the  county  of  Suffolk,  with  a  bran 
from  to  the  city  of  Ely ;  and  for 
pose  of  carrying  such  proposal  in 
the  said  Newmarket  and  Chesterf< 
way  Company  w^ere  then  promoti 
which  had  been  introduced  into  t 
mons  house  of  parliament  and  re 
cond  time,  intituled,  *  A  bill  to  er 
Newmarket  and  Chesterford  Railvi 
pany  to  extend  their  line  of  ra 
Bury  St.  Edmunds,  with  a  branc 
city  of  Ely;'  and  that,  accordin 
plans  deposited  with  the  clerks 
peace  for  the  counties  through 
was  proposed  to  form  the  said  ra 
appeared  that,  if  made,  it  woi 
through  the  lands  of  the  plaintiffs 
&c. ;  and  that  the  plaintiff,  beinj 
hensive  that  great  injury  would 
to  his  property  if  the  said  line  oi 
were  to  be  made  as  in  the  said  p 
lineated,  and  more  particularly  i 
tions  were  made  therefrom  in 
places  to  the  extent  of  the  limits  ( 
tion  marked  on  the  said  plans,  ha* 
intimation  of  his  intention  to  op 
said  bill  to  be  given  to  the  pi 
tliereof ;  and  that  the  said  compc 
desirous  to  come  to  an  agreement 
plaintiff,  upon  the  terms  thereina 
pressed ;  the  said  company,  for  tl 
derations  therein  mentioned,  did  < 
and  agree  with  the  plaintiff  that 
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he  said  bill  thereinbefore  recited  as 
ore  mentioned,  and  then  before 
3t,  being  passed  in  the  then  present 
•f  parliament,  the  said  company 
ind  would,  within  a  reasonable 
bat  behalf  after  the  passing  of  the 
.  and  before  the  said  company 
Dter  upon  any  part  of  the  lands 
ainti£f  situate  in  the  said  county 
^9  P^y  ^o  ^be  plaintiff,  his  heirs 
IS,  the  sum  of  4,900/.  purchase- 
br  any  portion  of  his  lands,  not 
5  forty-three  acres,  which  the  said 
might  under  the  powers  of  their 
ire  and  take  for  the  purposes  of 
iertaking.  And  further,  that  in 
to  such  purchase-money  as  afore- 
said company  should  and  would, 
reasonable  time  in  that  behalf 
passing  of  the  said  bill,  and  be- 
f  should  enter  upon  any  part  of 
lands,  pay  to  the  plaintiff,  his 
assigns,  the  sum  of  7,100/.  as 
8  compensation  for  the  damage 
»  his  estate  by  the  severance 
n  respect  of  the  lands,  not  exceed- 
-three  acres,  to  be  taken  by  them; 
the  company  should  at  their  own 
settle  all  claims  and  demands 
le  plaintiff's  tenants  might  be 
to  make  or  demand  in  conse- 
)f  the  said  undertaking.  Aver- 
lat  the  said  company,  after  the 
>f  the  said  act  of  parliament  firstly 
sntioned,  to  wit,  on  &c.,  did  make 
{tnict  the  railway  and  works  by 
last-mentioned  act  authorized  to 
,  and  that  the  said  bill  in  the  said 
jf  agreement  mentioned  as  afore- 
pass  and  became  law  in  the  ses- 
larliament  present  at  the  time  of 
the  said  articles  of  agreement,  to 
kc.,  and  became  and  was  in  that 
and  is  *  The  Newmarket  and 
)Td  (Bury  Extension  and  Ely 
Railway  Act,  1847/  above  men- 
and  that  the  plaintiff  always  from 
!  of  making  the  said  articles  of 
It  was  ready  and  willing  to  accept 
ive  from  the  defendants  the  said 
1^9002.  as  the  purchase-money  for 
ion  of  his,  the  plaintiff's,  said  lands 
lid  articles  of  agreement  in  that 
iB$l^(med  as  aforesaid,  not  exceed- 
*dine  acres,  which  the  defendants 


might  under  the  powers  of  their  last-men- 
tioned act  require  and  take  for  the  pur- 
poses of  their  undertaking  in  and  by 
the  same  act  authorized ;  and  that  the 
plaintiff  was  always  from  the  time  of 
making  the  said  articles  of  agreement 
ready  and  willing  to  accept  and  receive 
from  the  defendants,  in  addition  to  the 
said  purchase-money,  the  said  sum  of 
7,100/.  in  the  said  articles  of 'agreement 
in  that  behalf  mentioned  as  aforesaid,  as 
landlord's  compensation  for  the  damage 
arising  and  to  arise  to  the  plaintiff's  estate 
in  the  said  articles  of  agreement  in  that 
behalf  mentioned,  by  the  severance  thereof, 
in  respect  of  the  lands,  not  exceeding  forty- 
three  acres,  to  be  taken  by  them  according 
to  the  true  intent  and  meaning  of  the  said 
articles  of  agreement;  and  tbat  a  reason- 
able time  after  the  passing  of  the  last- 
mentioned  act  for  the  defendants  to  pay 
to  the  plaintiff  the  said  two  sums  of  money 
above  mentioned  respectively  had  elapsed 
before  the  commencement  of  this  suit ;  and 
that  the  plaintiff  was  always  from  the  time 
of  making  the  said  articles  of  agreement 
ready  and  willing,  and  able  to  convey  and 
assure  to  the  defendants  all  such  portions  of 
his  said  lands  in  the  said  articles  of  agree- 
ment in  that  behalf  mentioned  as  frfbre- 
said,  not  exceeding  forty-three  acres,  as 
the  defendants  might  under  the  powers  of 
the  last-mentioned  act  require  and  take 
for  the  purpose  of  their  said  undertaking 
by  the  same  act  authorized;  of  all  which 
premises  the  defendants,  after  the  making 
of  the  said  articles  of  agreement,  to  wit, 
on  &c.,  and  always  from  that  time  until  the 
commencement  of  this  suit,  had  notice ; 
and  that  the  defendants  after  the  passing 
of  the  last-mentioned  act,  and  before  the 
commencement  of  this  suit,  to  wit,  on  &c., 
were  requested  by  the  plaintiff  to  pay  to 
him  the  said  two  sums  of  money  respec- 
tively; and  that  the  plaintiff,  after  the 
passing  of  the  last-mentioned  act,  and 
before  the  commencement  of  the  suit, 
to  wit,  on  &c.,  did  give  notice  to 
the  said  defendants  that  he,  the  plain- 
tiff, was  ready  and  willing  to  convey  and 
assure,  and  did  then  offer  to  convey  and 
assure  to  the  defendants  all  and  every 
such  portion  and  portions  of  his  said  lands 
in  the  said  articles  of  agreement  in  that 
behalf  mentioned,   not  exceeding  forty- 
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three  acres,  as  they,  the  said  defendants 
might  under  the  powers  of  the  last-men- 
tioned act  require  and  take  for  the  pur- 
poses of  their  said  undertaking  by  the 
same  act  authorized ;  and  that  a  reasonable 
time  for  the  said  company  to  select  and 
take  such  portions  of  the  plaintiff's  said 
lands  for  the  purposes  in  that  behalf  afore- 
said before  the  commencement  of  this  suit 
had  elapsed ;  yet  the  defendants  had  not 
paid  to  the  plaintifif  the  said  two  sums  of 
money,  or  either  of  them,  or  any  part 
thereof,  &c. 

The  defendants  set  out  the  articles  of 
agreement  upon  oyer,  wfiich,  after  reciting 
as  is  stated  in  the  declaration,  contained 
the  following  covenant  on  the  part  of  the 
defendants : — "  That  in  the  event  of  the 
bill  hereinbefore  mentioned  being  passed 
in  the  present  session  of  parliament,  the 
said  company  shall,  before  they  shall  enter 
upon  any  part  of  the  lands  of  the  said 
Sir  Thomas  Rokewode  Gage,  in  the  said 
county  of  Suffolk,  pay  to  the  said  Sir 
T.  R.  Gage,  his  heirs  or  assigns,  the  sum 
of  4,900/.  purchase-money  for  any  portion 
of  his  lands,  not  exceeding  forty-three 
acres,  which  the  said  company  may  under 
the  powers  of  their  act  require  and  take 
for  the  purposes  of  their  undertaking ;  that 
in  addition  to  purchase-money  as  afore- 
said, the  said  company  shall  pay  to  the 
said  Sir  T.  R.  Gage,  his  heirs  or  assigns, 
before  they  shall  enter  upon  any  part  of 
the  said  land,  the  sum  of  7,100/.,  as  land- 
lord's compensation,  for  the  damage  arising 
to  his  estate  by  the  severance  thereof  in 
respect  of  the  lands,  not  exceeding  forty- 
three  acres,  to  be  taken  by  them."  The 
defendants  then  pleaded  that  the  extended 
line  of  railway  and  works  mentioned  in 
the  said  articles  of  agreement,  and  in  the 
*  Newmarket  and  Chesterford  (Bury  Ex- 
tension and  Ely  Branch)  Railway  Act, 
1847,'  and  thereby  authorized  to  be  made, 
had  not,  nor  had  any  part  thereof,  been 
made  or  constructed,  or  begun  to  be  made 
or  constructed;  and  that  the  defendants 
had  not  required  or  taken  for  the  purposes 
of  their  said  undertaking,  or  otherwise,  any 
part  of  the  plaintiff's  said  lands  in  the  said 
agreement  mentioned,  or  any  lands  or  tene- 
ments of  the  plaintiff  whatsoever,  nor  had 
they,  the  defendants,  ever  given  any  notice 
of  requiring  or  taking  any  of  the  said  lands 


in  the  said  artifiJies  of  agreeme 
or  any  lands  or  tenements  oi 
nor  had  they  ever  agreed  witl 
or  any  person  or  persons,  foi 
or  taking  of  any  such  lands 
as  aforesaid,  otherwise  than 
articles  of  agreement. 

General   demurrer  and  jo 
murrer. 

/.  Addison^  in  support  of 
(1). — The  question  is,  whetl 
of  the  land  was  a  conditioi 
the  performance  of  the  defe 
nant.  If  it  be  not,  the  deda 
and  the  plea  bad.  The  gen 
as  to  what  is  to  be  considere 
precedent  is  laid  down  in  Pt 
(2).  Here  there  are  two  a 
one,  the  passing  of  the  bill, 
ceived,  and  the  other  is,  the 
the  land  by  the  plaintiff,  whi( 
is  bound  to  do  when  requi 
company  are  now  bound  U 
The  expiration,  by  lapse  oi 
powers  given  to  a  railway  i 
not  affect  their  obligation  t4 
Webb  V.  the  Direct  London  a\ 
Railway  Company  (3).  He 
to  Pilbrow  V.  Pilbrow's  Atmt 
way^  Sfc,  Company  (4).  E: 
words  **  before  they  shall  enter 
no  question  would  arise  here ; 
whole  language  of  the  covi 
plainly  intended  that  the  coi 
make  the  railway,  and  for  £1 
have  controul  over  forty -thr€ 
plaintiff's  land.  Attheendoft 
plaintiff  could  not  have  said 
pany  should  no  longer  hold  tl 
answer  would  have  been,  that 
had  five  years  for  the  exercise  o 
Bland  V.  Crowley  (5)  bears  st 
present  ease.  There  the  bre 
were  in  respect  of  the  non-| 
of  the  stipulated  price  per 
plaintiff's  land  and  of  a  sum 
general  damage  :  and  as  regs 

( 1 )  April  27,  before  Lord  Campl 
man,  J.,  Krle,  J.  and  Cromptou,  i. 

(2)  1  Wms.  Saund.  320. 

(3)  9  Hare,   129;    b.  o.  20  Lai 
Chanc.  Siity, 

(4)  5  Com.  B.  R«p.  440  j  i.  c 
(n.8.)C.P.  ICO. 

(5)  6  Exch.  Rep.  522 ;  i.c.20Lj 
Exch.  218. 
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to  recover  the  latter  sum  immediately  after 
the  passing  of  the  company's  act,  the  deci- 
sion is  in  point  here. 

[Crompton,  J. — In  that  case,  I  think, 
there  vras  no  qualified  covenant.] 

But  the  case  of  Preston  v.  the  Liverpool 
and  Afanchester  Junction  Railway  Company 
(6)  applies  strictly  to  this  case,  and  the 
observations  of  the  Vice  Chancellor  in 
gim^  judgment  establish  that  the  rea- 
sonable construction  of  this  contract  is 
that  stated  in  the  declaration.  Payment 
was  to  he  made  within  a  reasonable  time, 
whether  the  company  entered  upon  the 
knd  or  not,  but  at  all  events  before  they 
entered. 

[Lord  Campbell,  C.J. — Were  there  the 
same  •terms  used  in  Preston  v.  the  Liverpool 
Mil  Manchester  Junction  Railway    Com- 

No ;  but  there  were  in  JVebb  v,  the  Direct 
I^wfon  and  Portsmouth  Railway  Company, 
The  stipulation  as  to  the  company  not 
entering  upon  the  land  is  a  condition  in 
^  plaintiff's  favour. 

^Tomwellf  contra. — The  powers  of  the 
company  to  enter  upon  the  land  are  gone, 
wd  undl  the  capital  was  subscribed  for, 
wy  could  not  exercise  their  compulsory 
!**en.  The  agreement,  as  it  is  sought 
to  be  construed  by  the  plamtilf,  is  most 
"Dpn>hahle  and  unreasonable. 

[WiGHTMAN,  J. — Suppose  the  company 
"*k  a  single  square  yard,  or  suppose  they 
*^y  skirted  the  land.] 

In  the  latter  case  the  company  would 

^^  he  bound  to  pay  a  farthing.     But  the 

**DM  of  the  contract  itself  must  be  looked 

j*i  and  according  to  them,  the  land  must 

J*  taken  before  any  money  can  become 

??*•    In  The  Marquis  of  Salisbury  v.  the 

*^'«a«  Northern  Railway  Company  (7)  it 

^  fc«ld,  that  a  notice  to  take  land  was 

J^  an  exercise  of  the  compulsory  powers 

^  ^  company  as  enabled  them  to  take 

tP*  to  assess  compensation  after  the  ex- 

p*tion  of  the  prescribed  period.     But  the 

T*^  Clauses  Consolidation  Act,  by  sec- 

^^,  for  which  this  agreement  is  a  sub- 

^Jtion,  does  not  oblige  the  money  to  be 

^Tj  ^  the  landowner  until  his  land  is 

^^Uy  entered  upon.  The  plaintiff  clearly 

tl^l  Snn.  N.S.  j»86;  i.  c.  21  Law  J.  Rep.  (n.b.) 

*  ^  -^ilf,  p.  185. 

,  XXL-Q.B. 


intended  to  guard  against  his  land  being 
entered  upon  before  payment,  and  he  is 
consequently  not  entitled  to  his  mopey 
before  entry.  The  only  obligation  to  pa^ 
is  one  which  arises  upon  entry,  and  not 
before. 

[Lord  Campbell,  C.J. — The  railway 
might  have  been  injurious  to  the  plaintiff 
without  actually  touching  his  land,  and 
his  not  opposing  the  scheme  might  have 
been  the  consideration  for  the  promoters 
paying  this  money.] 

That  is  not  what  is  provided  for.  Be- 
sides the  purchase-money  for  land  actually 
taken,  the  damage  which  is  to  be  paid  for  is 
that  which  arises  from  severance ;  so  that 
it  is  plain  that  it  was  contemplated  through- 
out that  the  plaintiff's  land  would  be  actu^ly 
taken.  Bland  v.  Crowley  is  in  favour  of 
the  defendants.  The  reasoning  of  Parke, 
B.  there  shews  that  the  breach  here  is  not 
sustained.  The  case  of  Webb  v.  the  Direct 
Portsmouth  Railway  Company  has  been 
much  shaken  when  it  was  before  the  Lords 
Justices  of  Appeal  (8).  Lord  Cranworth 
puts  it  that  the  contract  (if,  indeed,  any  at 
all  existed)  on  the  part  of  the  defendants 
is  to  purchase  the  land,  in  which  event 
alone  the  money  will  become  due :  if  that 
be  so,  the  action  should  have  been  for  not 
accepting  a  conveyance.  The  contract  to 
pay  is  only  contingent  upon  the  plaintiff's 
land  being  entered  upon.  In  Stuart  v.  the 
London  and  North- Western  Railway  Com- 
pany (9),  which  was  an  appeal  firom  the 
Master  of  the  Rolls,  the  Lords  Justices 
expressed  the  same  opinion  as  in  Webb  v. 
the  Direct  London  and  Portsmouth  Railway 
Company,  but  sent  a  case  for  the  opinion 
of  a  court  of  law.  But,  secondly,  the 
declaration  is  bad.  It  alleges  a  promise  to 
pay  in  a  reasonable  time,  and  that  has  not 
elapsed  before  the  last  moment  at  which 
the  defendants  could  enter. 

[Crompton,  J.  —  It  is  alleged  that  a 
reasonable  time  for  the  payment  of  the 
money  has  elapsed.] 

Next,  this  agreement  is  unlawful  and 
cannot  be  enforced.  The  defendants  were 
originally  incorporated  for  the  purpose  of 
making  a  railway  from  Newmarket  to 
Chesterford,   and  they  had  no   power  to 


(8)  21  Law  J.  Rep.  (n.s.)  ChaDC.  387. 

(9)  Ibid.  450. 
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enter  into  an  agreement  to  pay  money  for 
land  which  they  would  then  not  require. 

[Lord  Campbell,  C.J. — ^When  the  Ex- 
tension Act  passed  they  had  power  to  take 
the  plaintiff's  land.] 

Still,  the  agreement  which  was  made 
before  that  act  passed  was  ultra  vires  and 
void,  and  cannot  be  rendered  valid  by  what 
occurred  subsequently. 

[Lord  Campbell,  C.J. — In  Lord  Howden 
V.  Simpson  (10)  the  agreement  was  made 
before  the  bill  passed.] 

In  that  and  all  the  cases  cited  for  the 
plaintiff  the  agreement  was  made  with  an 
individual,  which  was  afterwards  sanctioned 
by  the  company.  The  East  Anglian  Rail- 
ways Company  v.  the  Eastern  Counties  Rail- 
way Company  (11)  and  the  8  Vict.  c.  18. 
8.  65.  were  also  referred  to  by  him. 

/.  Addison,  in  reply. — The  case  last 
cited  does  not  apply  ;  as  there  the  contract 
was  quite  out  of  the  scope  of  the  powers 
of  the  company. 

[Lord  Campbell,  C.J.  —  How  could 
this  be  a  fit  appropriation  of  the  funds,  if 
the  defendants  are  to  be  liable  although 
they  do  not  enter  ?] 

It  might  be  most  expedient  for  the  pur- 
poses of  their  act  to  enter  into  such  a  con- 
tract as  this.  They  were  buying  powers 
to  enter  upon  and  take  land  which  they 
might  or  might  not  ultimately  require.  The 
defendants  rely  on  the  analogy  of  the 
Lands  Clauses  Consolidation  Act;  but 
under  that  statute  (sect.  84.)  the  company 
would  be  liable  to  be  sued  on  their  agree- 
ment, or  on  the  award,  although  they  had 
not  entered.  So  here,  the  money  is  to  be 
paid  absolutely  within  a  reasonable  time, 
irrespective  of  there  being  any  entry  upon 
the  land. 

Cur.  adv,  vult, 

Ju^gpient  was  now  delivered  by — 

Lord  Campbell,  C.J. — We  are  of  opin- 
ion that  the  defendants  are  entitled  to  our 
judgment.  Taking  the  deed  as  set  out  on 
oyer,  we  think  that  there  is  no  breach  well 
assigned  upon  it.  The  covenant  there 
(without  saying  anything  as  the  declaration 
does  about  **  reasonable  time")  is  merely 
in  these  words :  "  That  in  the  event  of  the 

(10)  10  Ad.  &  E.  793;  S.C  8  Law  J.  Rep.  (n.s.) 
JSxch.281. 

(11)  Pa#^,  C.P.  23. 


bill  hereinbefore  mentioned  bein 
the  present  session  of  parliamei 
company  shall,  before  they  i 
upon  any  part  of  the  lands  o 
Sir  Thomas  Rokewood  Gage,  i 
county  of  Suffolk,  pay  to  thi 
T.  R.  Gage,  his  heirs  or  assigr 
of  4,900^.,  purchase-money  foi 
tion  of  his  lands,  not  exceeding 
acres,  which  the  said  company  i 
the  powers  of  their  act,  require 
for  the  purposes  of  their  underta 
in  addition  to  purchase-money 
said,  the  said  company  shall  ] 
said  Sir  T.  R.  Gage,  his  heirs  a 
before  they  shall  enter  upon  a 
the  said  land,  the  sum  of  7*1 
landlord's  compensation  for  tl 
arising  to  his  estate  by  the 
thereof,  in  respect  of  the  land 
cecding  forty-three  acres,  to  b€ 
them."  The  question  we  hav 
mine  is  whether,  the  company  n( 
entered  upon  any  part  of  the 
lands,  he  is  now  entitled  to  su 
two  sums,  or  either  of  them  ?  1 
is  declared  to  be  the  .purehase- 
the  land  to  be  required  and  take 
only  time  of  payment  mentione 
the  company  enter  on  the  lant 
fore,  if  no  land  is  required  or 
the  company  never  enter  on  f 
the  land,  there  seems  great  d 
saying  that  there  has  been  a 
covenant  in  not  paying  the  rrn 
the  7,100/.  is  declared  to  be  a 
tion  for  severance  of  the  land  t 
the  rest  of  the  plaintiff's  lane 
same  time  of  payment  is  defi 
there  has  been  no  severance  1 
pensated,  and  the  time  for  pa 
not  arrived.  The  deed  does  i 
for  a  sum  of  money  to  be  paid 
by  the  company  to  the  plaintif 
sideration  for  his  withdrawing  ] 
tion  to  the  bill,  but  provides 
mode  of  estimating  the  value  c 
to  be  taken,  and  of  the  comp 
be  made  for  severance-damage, 
the  modes  pointed  out  by  the  g 
upon  this  subject.  We,  theref 
think  that  the  company  can  be 
as  having  absolutely  covenant 
12,000/.  to  the  plaintiff  in  a 
time  after  the  passing  of  the  ac 
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onld  bear  sucli  a  construction,  we 
hafe  thought  it  so  far  ultra  vires 
id.  Here  the  railway  company  are 
"enantors ;  and  if  the  present  action 
!  capital  paid  up  by  the  shareholders 
e  answerable  for  the  damages  to  be 
ed.  We  consider  that  this  would 
isappropriation  of  the  funds  of  the 
ly,  which  the  directors  could  not 
f  make.  All  the  cases  relied 
J  the  plaintiff's  counsel  are  clearly 
lished  from  thp  present,  except 
.  the  London  and  Portsmouth  Rail- 
ompany,  before  Vice  Chancellor 
Notwithstanding  our  high  respect 
learned  Judge,  we  cannot  concur 
reasons  for  his  decision ;  and 
b  it  has  not  been  expressly  over- 
its  authority  was  greatly  shaken 
came  before  the  Lords  Justices  of 
We  do  not  feel  it  necessary  to 
y  opinion  upon  the  case  of  Bland 
letft  in  which  the  learned  Judges 
]lourt  of  Exchequer  were  divided, 
leed  there  discussed  varies  mate- 
>m  the  present.  Nor  would  it  be 
o  give  any  opinion  upon  Stuart  v. 
don  and  North- Western  Railway 
If,  as  we  learn  that  when  it  came 
16  Lords  Justices  of  Appeal  it  was 
them  to  be  decided  in  a  court  of 
fe  are  happy  to  think  that  the 
in  this  case  being  on  the  record, 
►e  brought  before  a  court  of  error, 
leanwhile,  there  must  be — 

Judgment  for  the  defendants. 


} 


THE  QUEEN  V.  THE  OVERSEERS 
OP  SALFORD. 

ran— 3  ^  4  Vict.  c.  61.  s.  2.— 
jence — Board  of  Inland  Revenue^^ 
»,  Certificate  of. 

meefor  the  sale  of  beer  granted  by 
ior  of  Excise  without  the  production 
Hficate  from  the  overseer ^  required 
t  Vid.  e.  61.  8.  2,  is  not  a  judicial 
mble  into  this  Court  by  certiorari. 

tihe  report  of  the  above  case,  see 
J.  Rep.  (n.s.)  M.C.  p.  223.] 


1852.    \  TIMMIS     AND    WIFE    V.     GIBBINS, 

June  3./  public  officer^  ^c. 

Money  lent — Money  had  and  received — 
Deposit  of  worthless  Security — Failure  of 
Consideration. 

M.  W.  deposited  certain  country  hank 
notes,  payable  in  Londony  representing  80/. 
in  value,  with  a  banking  company,  and  re- 
ceived the  following  memorandum,  signed 
by  the  manager: — **  Received  of  M.  W. 
80/.,  for  which  we  are  accountable,  80/., 
at  3/.  per  cent,  interest,  with  fourteen  days 
notice.**  The  notes  were  sent  on  the  same 
evening  by  post  to  the  London  agents  of  the 
banking  company,  and  were  presented  on  the 
next  day,  and  refused  payment.  They  were 
re-transmitted  by  that  night*s  post  to  the 
banking  company,  who  on  the  following  day 
gave  notice  of  dishofiour  to  M.  W,  and  ten- 
dered to  him ^^^tes,  which  he  refused. 
It  turned  out  0mrtAebank  which  had  issued 
the  notes  had  itopped  payment  upon  the  day 
when  M.  W.  made  the  deposit  with  the  bank- 
ing company,  but  that  neither  M.  W.  nor  the 
banking  company  were  then  aware  of  this. 

Held,  that,  under  the  above  circumstances^ 
M.  W.  could  not  maintain  an  action,  either 
for  money  lent  or  for  money  had  and  received, 
against  the  banking  company. 

Debt,  for  money  lent  by  the  female 
plaintiff  dum  sola,  to  the  defendant,  as 
public  officer  of  the  Birmingham  Banking 
Company,  for  money  had  and  received  by 
the  defendant,  as  sudi  public  officer,  for 
the  use  of  the  female'^pijntiff  dum  sola,  and 
on  an  account  stated  bt'tween  her  dum  sola 
and  the  defendant,  as  such  public  officer, 
&c. 

Plea — Never  indebted. 

There  was  another  issue,  .upon  which 
the  jury  were  discharged  by  consent. 

At  the  trial,  before  Wightman,  J.,  at 
the  Staffordshire  Spring  Assizes,  1852,  it 
appeared  that  the  action  was  brought 
against  the  defendant,  as  public  officer  of 
the  Birmingham  Banking  Company,  under 
the  following  circumstances : — The  female 
plaintiff  being  possessed  of  certain  notes  of 
the  Stourbridge  Bank,  amounting  to  80/., 
which  were  payable  there  or  at  Messrs. 
Glyn  &  Co.'s,  London,  on  the  26th  of 
June  1851,  before  her  marriage,  deposited 
them  at  the  branch  of  the   Birmingham 
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Banking  Company  at  Dudley,  and  re- 
ceived the  following  memorandum,  signed 
by  the  manager  of  that  branch  bank  : — 

"  Received  of  Mary  Weal  80/.,  for  which 
we  are  accountable.  For  the  directors  and 
proprietors  of  the  Birmingham  Banking 
Company. — R.  H.  Smith,  manager. 

"80/.,  at  3/.  per  cent,  interest,  with 
fourteen  days'  notice." 

These  notes  were,  on  the  evening  of  the 
26th  of  June,  sent  from  Dudley,  by  post, 
to  Messrs.  Jones,  Loyd  8c  Co.,  the  London 
agents  of  the  Birmingham  Banking  Com- 
pany, and  were  by  them  presented,  on  the 
27th,  at  Messrs.  Glyn  &  Co.'s  bank  in 
London,  and  refused  payment.  They  were 
re-transmitted  by  that  night's  post  to  the 
Birmingham  Banking  Company,  who,  on 
the  following  day,  the  28th,  gave  notice 
of  their  dishonour  to  the  female  plaintiff, 
and  tendered  her  the  notes,  which  she 
refused  to  receive.  The  Stourbridge  Bank 
stopped  payment  on  the  26th,  and  never 
opened  after  that  day,  but  neither  party 
was  aware  of  this  at  the  time  of  the 
deposit.  Dudley  is  about  five  miles  from 
Stourbridge.  Upon  these  facts,  the  learned 
Judge  directed  the  verdict  to  be  entered 
for  the  defendant,  subject  to  leave  to  enter 
the  verdict  for  the  plaintiff  if  the  Court 
should  be  of  opinion  that  the  banking 
company  were  liable.  '  A  rule  nisi  having 
accordingly  been  obtained, — 

Alexander  and  Chance  now  shewed 
cause. — ^The  banking  company  are  not 
liable,  under  these  circumstances,  to  pay 
the  amount  of  the  notes.  This  was  a 
bargain,  the  consideration  for  which  has 
failed,  and  there  being  no  laches  on  the 
part  of  the  defendant,  the  plaintiffs  cannot 
recover.  In  Camidge  v.  Allenhy  {\\  YthicYk 
was  cited  at  Nisi  Prius,  there  was  laches, 
as  the  notes  were  never  presented  for 
payment,  and  the  decision  proceeded  on 
that  ground.  Rogers  v.  Langford  (2)  and 
Turner  v.  Stones  (3)  turned  on  the  same 
objection.  It  may  be  said  that,  as  the 
deposit  was  only  repayable  on  fourteen 
days'  notice,  the  banking  company  took 
upon  themselves  all  risk  of  the  notes 
turning  out  worthless ;  but  it  is  clear  that 


(1)6 

(2)  1' 

(3)  1] 


6  B.  &  C.  373 ;  i-c.  5  Law  J.  Rep.  KB.  9.1. 
1  Cr.  &  M.  637. 

i  Dowl.  &  L.  P.C.  122;  8.  c.  12  Law  J.  Rep. 
(xr.R.)  an.  308. 


the  word  *' accountable*'  is  uai 
to  its   being  ascertained  that 
valid  securities. 

Keating  and  Gray^  in  supp 
rule. — Where  a  note,  payable  t< 
received  as  cash,  and  it  afterw 
out  to  be  valueless,  the  risk  fall 
party  receiving  it,  unless  he 
indoi*sed  it  away  for  value. 

[Lord  Campbell,  C.J. — If  it 
to  bearer,  I  cannot  see  what  difi 
indorsement  can  make.] 

It  is  so  laid  down  by  the 
Camidge  v.  Allenhg, 

[Lord  Campbell,  C.J. — Yob 
distinction  between  a  party  with  n 
are  deposited,'  and  a  creditor  to ' 
are  paid  in  discharge  of  an  antece< 

This  is  in  fact  a  purchase  of 
by  the  banking  company.  I 
clear  that  the  plaintiffs  could 
circumstances  be  entitied  to  ret 
the  very  notes  delivered  to  tli 
company.  Bull.  N,P,  277,  and 
of  England  v.  Newman  (4)  were : 

[WiGHTMAN,  J. — This  is,  if 
money  had  and  received.  But  ai 
has  been  in  fact  received,  there 
sideration  for  the  implied  promi 

The  notes  are  what  they  pn 
be,  notes  of  the  Stourbridge 
they  were  received  and  treated 
If  they  had  been  taken  merely 
tiable  securities  a  qi^estion  of  la 
arise,  but  no  such  question  can  i 
they  are  treated  as  cash. 

[Lord  Campbell,  C.J.  —  I 
fraud,  I  go  to  a  banker's,  and  & 
for  a  note  of  a  bank  long  sine 
what  is  the  state  of  things  ?] 

There  would   probably  be  i 
that  the  note  was  worUi  what  : 
to    be,    and    so    the    party    I 
would  bear  the  loss.     There  is  i 
taken   in    the    cases   between 
securities,  paid  for  goods  sold 
and   for  an    antecedent    debt- 
Evans{5),  Pott  v.   Clegg{6). 
fact  a  discounting  of  the  notes. 

[Lord  Campbell,  C.J. — I 
how  this  differs  from  the  ordinal 

(4)  1  Ld.  Raym.  442. 

(5)  2  Ibid.  928. 

(6)  16  Mee.  &  W.  321;  t.  e.  16 
(N.«.)  Exch.  210. 
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lOte,  paid  in  to  a  banker's,  to  be 
by  cbeqae  in  tbc  usual  way.] 
ere  is  an  agreement  to  take  the 
doney,  and  a  specific  contract 
mount  is  not  to  be  called  for 
teen  days. 

UfPBELL,  C.J. — I  am  of  opinion 
tion  cannot  be  maintained  either 
lent  or  for  money  had  and  re- 
the  use  of  the  plaintiffs.  No 
;h  parties  at  the  time  of  the 
ieved  these  notes  to  be  valuable 
and  that  the  Stourbridge  Bank 
it.  This,  however,  turned  out 
the  case,  and  the  notes  were,  in 
value  whatever.  No  laches  can 
d  to  the  Birmingham  Banking 
because  they  immediately  sent 
to  London,  and  after  they  were 
>  them  dishonoured,  they  gave 
ie  dishonour  to  the  female  plain- 
ease  is  just  the  same  as  if  the 
hese  notes  had  been  insolvent 
e,  and  neither  party  had  been 
t.  It  could  not  be  said  that 
ese  counts  could  have  been  sup- 
ler  such  circumstances.  There 
jlete  fiEulure  of  the  consideration 
h  the  defendant's  promise  was 
But  it  is  argued  that  you  can 
i  transaction  into  a  sale  of  a 
instrument,  and  that  the  maxim 
tor  applies  ;  but  it  is  impossible 
r  that  there  was  any  sale.  All 
[tended  was  a  deposit  to  be  re- 
immediatcly,  but  on  fourteen 
».  No  money  was,  in  truth, 
but  only  this  security,  which 
I  out  to  be  worthless.  The 
I  contended  for  cannot  be  sup- 
it  there  is  any  general  rule  that 
t  notes  are  paid  they  are  always 
le  risk  of  the  party  receiving 
spt  where  they  are  paid  in  re- 
i  antecedent  debt.  As  I  put  it 
rse  of  the  argument,  if  I  go  to 
for  a  note,  and  it  turns  out  that 
sning  it  has  stopped  payment,  it 
tbat  the  loss  would  fall  on  the 
ig  for  the  change.  I  feel  great 
I  leeing  any  distinction  between 
V  goods  sold  at  the  time,  and 
'or  them  at  a  future  day.  In 
It  is  a  transaction  of  buying  and 


selling;  and  even  where  the  money  is 
paid  over  the  counter  there  must  be  some 
interval  during  which  the  buyer  was  a 
debtor.  But  on  that  point  it  is  not  neces- 
sary to  give  any  decided  opinion.  I  think 
the  consideration  for  the  defendant's  pro- 
mise has  wholly  failed,  and  that  the  plain- 
tiffs have  no  cause  of  action. 

Coleridge,  J.-— In  this  case  we  must 
lay  out  of  consideration  any  question  of 
fraud  on  the  part  of  the  plaintiffs,  or  laches 
on  that  of  the  defendant.  The  sole  point  is, 
who  is  to  bear  the  loss  ?  In  justice  it  should 
be  the  plaintiffs.  The  wife  brought  to  the 
defendant  what  she  represented  as  so  much 
money's  worth,  and  it  has  fumed  out  not  to 
be  of  any  value.  Why,  then,  is  the  defen- 
dant to  suffer  ?  This  is  the  common  sense 
view  of  the  question,  and  the  law  is  quite 
in  accordance  with  it.  There  is  a  general 
rule,  that  a  party  paying  money  in  igno- 
rance of  a  fact  may  recover  it  back  as 
money  had  and  received  to  his  use.  And 
in  like  manner,  if  a  party  makes  a  promise 
under  a  mistake  on  fact,  the  consideration 
for  his  promise  fails.  Here,  there  was  a 
representation  that  these  notes  were  money's 
worth  ?  I  do  not  go  so  far  as  to  say  there 
was  any  warranty  that  they  were  so.  The 
defendant  accepted  them  as  money,  and 
gave  a  receipt  for  them  as  such,  and  it  after- 
wards turned  out  that  this  was  an  error. 
Whether  the  plaintiffs  rely  upon  one  count 
or  the  other,  they  are  bound  to  shew  that 
money  was  actually  lent  to  or  received  by 
the  defendant.  Primd  facie  they  do  this 
by  putting  in  the  receipt,  but  it  turns  out 
that  it  was  given  under  a  mistake  of  fact. 
Surely  the  defendant  must  be  at  liberty  to 
shew  that  this  is  so,  and  that  no  money 
was  ever  received  by  him,  and  so  to  answer 
tl>e  frimd  facie  case  of  the  plaintiffs. 

WiGiiTMAN,  J.— I  entertain  the  same 
opinion  now  as  I  did  at  the  trial,  that  the 
plaintiffs  can  recover  on  neither  count. 
The  count  for  money  had  and  received, 
supposing  the  plaintiflfs  entitled  to  succeed 
at  all,  would  be  the  one  most  applicable 
to  the  case.  The  female  plaintiff  proposed 
to  deposit  a  sum  of  money  with  the  bank- 
ing company  upon  receiving  an  accountable 
receipt  for  it.  At  that  time  it  was  assumed, 
by  both  parties,  that  these  notes  were  of 
the  value  which  they  purported  to  be,  and 
on  that  footing  the  banking  company  agreed 


406 


COURT  OF  QUEEN'S  BENCH : 


to  be  accountable  for  the  sum  specified  in 
the  receipt.  It,  however,  turned  out  that 
the  notes  were  not  of  that  value ;  indeed, 
they  were  of  no  value  at  all,  and  that 
without  any  fault  on  the  part  of  the  bank- 
ing company.  The  promise,  therefore, 
which  would  have  been  implied  on  their 
part  wholly  failed.  On  the  ground,  there- 
fore, of  failure  of  consideration  this  action 
cannot  be  supported,  and  the  case  differs 
entirely  from  that  cited  where  the  bill  was 
purchased,  because  here  there  was  nothing 
in  the  shape  of  a  purchase.  Many  of  the 
cases  cited  have  no  direct  application  to 
the  question  before  us.  Nice  distinctions 
have  been  suggested,  whether,  when  a 
debt  is  paid  by  paper  money,  which  turns 
out  to  be  valueless,  the  party  receiving  it 
can  recover  ujpon  the  original  considera- 
tion, and  it  has  been  said  that  he  can  if  the 
payment  is  made  in  consideration  of  a  pre- 
cedent debt,  but  that  it  is  different  where 
it  is  the  case  of  money  paid  over  the  coun- 
ter upon  a  present  sale.  In  that  case  it  is 
looked  upon  as  a  sale,  and  the  doctrine  of 
caveat  emptor  applies.  It  is  not  necessary 
to  decide  that  point,  as  here  there  was 
no  sale  at  all  and  no  debt  between  the 


parties. 


Rule  discharged. 


1852.   1 
une  3.  j 


THE  QUEEN,  on  the  prosecution  of 

THE  OVERSEERS  OF  THETOWNSHIP 
June  3."^     OF  BIRKENHEAD,r. THE  TRUSTEES 
OF  THE  BIRKENHEAD  DOCKS. 

Poor  RaiCy  Liability  to  —  Birkenhead 
Dock  Trustees — Public  Purposes, 

It  is  not  of  itself  a  ground  for  exemption 
from  poor-rates,  that  the  occupiers  of  land 
are  trustees  incorporated  under  acts  of  par- 
liament for  public  purposes.  It  must  appear 
from  the  provisions  of  the  acts  to  have  been 
the  intention  of  the  legislature  that  the  funds 
derivable  from  their  occupation  should  not 
be  applied  to  the  payment  of  poor-rates. 

The  trustees  of  the  Birkenhead  Docks 
were  empowered  by  the  acts  incorporating 
them  and  providing  for  the  construction 
of  the  docks,  S^c,  to  borrow  a  certain 
sum  on  the  credit  of  the  rates  and  tolls 
granted  by  the  said  acts,  and  of  any 
property   thereby   vested  in  them,  and,  if 


necessary,  to  mortgage  the  a 
maximum  tolls  and  dues  tohe  dt 
received  by  the  trustees  were  m 
acts,  but  the  trustees  were  at  I 
and  determine  the  tolls  to  be  tak 
they  did  not  exceed  the  amount . 
act,  and  from  time  to  time  to  ret 
and  again  to  raise  such  toUs, 
further  provided  that  all  sums  r« 
the  rates  and  tolls,  and  all  sums 
the  sale  of  any  lands  or  the  r 
should  be  applied  by  the  trustee 
in  repair  and  maintaining  the 
other  works  made  under  the  auL 
acts,  and  of  paying  officers  ai 
and  otherwise  carrying  the  acts 
tion,  and  also  to  the  payment  of 
repaying  the  principal  borrowed 
regulations  and  conditions  as 
might,  from  time  to  time,  think 
— Held,  assuming  all  the  purpa 
the  trustees  were  directed  to  opj 
received  by  them  to  be  public  pt 
as  there  w<is  nothing  in  the  acts 
the  trustees  might  not  lawfully 
the  rates  and  tolls  a  sum  suffic 
such  purposes  and  pay  popr-rat 
charges,  that  they  were  liable  tt 
the  poor-rate  in  respect  of  but 
the  land  vested  by  the  acts  in  th 

[For  the  report  of  the  abon 
21  Law  J.  Rep.  (n.s.)  M.C.  p. 


.  18.i 


BATEMAN  V.  1 


1852 

June  10, 


Highway  —  Thoroughfare  - 
remove  Obstruction — Necessity 
obstructed — Pleading. 

A  public  highway  may,  in  f 
exist  over  a  place  which  is  not 
fare. 

To  a  declaration  in  trespass 
the  plaintijps  close  and  pulling 
there,  the  defendant  pleaded  th 
in  question  was  a  paved  public  p 
the  meaning  of  the  Metropoli 
Act  (b1  Geo.  3.  c,  29,),andthi 
tiff  had  unlawfully,  and  contrary 
visions  of  the  said  act,  erected 
said  wall;  and  because  the  said 
said  time  when,  8^e,  remained 
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I  public  pavement,  and  because  the 
\  upon  the  request  of  the  defendant^ 
to  remove  the  same,  the  defendant 
upon  the  said  close  and  pulled  down 
d  wall: — Held,  (after  verdict  for 
aidant  J  that  the  plea  was  bad,  as  it 
shew  any  necessity  for  the  defendant's 
he  portion  of  the  pavement  obstructed 
wall,  or  that  it  interfered  with  the 
t  of  his  right  of  passage, 

ipass  for  breaking  and  entering  a 

if  the  plaintiff,  in  the  parish  of  St. 

;hre,  in  the   county  of  Middlesex, 

oiling  down  and  destroying  a  wall 

plaintiff  there. 

18— First,  not  guilty ;  second,  that 

id  close  in  which,  &c.,  and  the  said 

wre  not,  nor  was  either  of  them,  the 

ff  wall  of  the  plaintiff. 

rd  plea,  that  the  said  parish  of  St. 

rhre  was,  before   and  at  the    time 

passing  of  the  .57  Geo.  3.  c.  29. 
>politan  Paving  Act),  a  part  of 
^tropolis  included  within  the  weekly 
r  mortality,  and  that  the  said  close 
ich,  &c.,  at  the  said  time  when, 
as  a  paved  public  place  within  the 
itent  and  meaning,  and  subject  to 
ovisions  of  the  said  act,  that  is  to 

public  footway  pavement,  which 
ien  and  then  was  paved,  cleansed, 
jhted  by  and  under  the  authority 
Commissioners  for  the  time  being, 
ted  and  acting  under  and  in  pur- 

of  a  certain  other  act  of  parlia- 
'12  Geo.  3.  c.  Ixviii.),  and  that 
i  close  in  which,  &c.  was  not  at  the 
me  when,  &c.,  nor  was  any  part 
,  a  turnpike-road  or  any  part  of  any 
:e-road ;  and  that  just  before  the 
le  when,  &c.  the  plaintiff  had,  con- 
»,  and  in  violation  of,  the  provisions 
first-mentioned  act,  unlawfully  laid 
open  the  said  public  footway  pave- 
livers  bricks  and  divers  quantities 
tar  and  rubbish,  and  had  therewith 

and  constructed  in  and  upon  the 
.▼ement  the  wall  in  the  declaration 
wd;  and  because  at  the  said  time 
le.  the  said  wall  remained  and  con- 
pa  and  incumbering  the  said  public 
Hty  and  because  the  plaintiff  then 
iMiieaBonable  request  of  the  defen- 


dant refused  to  remove  the  same,  the  de- 
fendant, at  the  said  time  when,  &c., 
entered  upon  the  said  close  in  which,  &c., 
for  the  purpose  of  pulling  down,  and  did 
then  pull  down  the  said  wall  and  removed 
the  bricks  and  other  materials  thereof  to  a 
small  and  convenient  distance,  and  there 
left  the  same  for  the  use  of  the  plaintiff, 
doing  no  unnecessary  damage ;  qua  est 
eadem,  &c. 

Fourth  plea,  that  before  and  at  the 
said  time  when,  &c.  there  was  and  of  right 
ought  to  have  been,  into,  through,  over, 
and  along  the  said  close  in  which,  &c.,  a 
public  and  common  highway  for  all  the 
Queen's  subjects  to  go,  return,  &c.  on 
foot,  at  their  own  will  and  pleasure,  and 
that  the  defendant  was  possessed  of  a 
dwelling-house  abutting  on  and  having 
a  door  opening  into  the  said  highway;  and 
because  the  plaintiff  had  wrongfully  erected 
in  and  upon  the  said  highway  the  said 
wall,  so  near  to  the  said  door  of  the  de- 
fendant as  to  obstruct  the  same,  so  that 
the  defendant  could  not  without  prostrat- 
ing the  said  wall  pass  along  the  said  high- 
way into  and  from  his  said  house;  and 
because  the  plaintiff  refused  upon  reason- 
able request  of  the  defendant  then  made 
in  that  behalf  to  remove  the  said  wall,  the 
defendant  entered  upon  the  said  close  in 
which,  &c.,  for  the  purpose  of  pulling 
down  and  did  pull  down  the  said  wall. 

The  plaintiff  joined  issue  on  the  first  and 
second  pleas,  and  to  the  third  plea  replied 
that  the  said  close  in  which,  &c.  was  not 
at  the  said  time  when,  &c.,  a  paved  public 
place  within  the  true  intent  and  meaning 
of  the  said  act ;  and  to  the  fourth  plea  tra- 
versed the  existence  of  a  highway  over  the 
said  close  in  which,  &c.,  on  which  replica- 
tions issues  were  joined. 

At  the  trial,  before  Coleridge,  J.,  at  the 
Sittings  at  Westminster  in  Easter  term 
1852,  it  appeared  that  the  locus  in  quo 
was  a  passage  leading  from  the  public 
street  up  to  a  court,  called  Hat  and  Mitre 
Court,  in  the  parish  of  St.  Sepulchre,  of 
which  the  plaintiff  was  the  owner,  and 
which  consisted  of  fourteen  or  fifteen 
houses.  There  was  no  thoroughfare 
through  the  court.  The  defendant  had  a 
house  abutting  on  this  passage,  into  which 
a  doorway  had  been  opened  by  the  defen- 
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dant.  The  plaintiff  required  the  defendant 
to  block  up  this  door,  which  he  refused  to 
do,  and  consequently  the  plaintiff  directed 
a  wall  to  be  built  in  the  court  so  as  to 
block  up  the  defendant's  doorway.  This 
wall  the  defendant  knocked  down  while  it 
was  being  erected,  which  was  the  trespass 
complained  of.  The  wall  was  erected  on 
the  pavement  of  the  passage,  which  had 
been  paved  at  the  request  of  the  plaintiff 
by  the  Commissioners  under  the  local  act 
for  paving  the  parish  of  St.  Sepulchre,  and 
it  had  always  been  lighted  by  the  parish. 
It  was  objected,  for  the  plaintiff,  that  the 
third  and  fourth  pleas  were  not  proved, 
because  this  court  and  passage  were  not 
such  a  public  place  as  was  contemplated 
by  the  Metropolitan  Paving  Act,  and  that 
not  being  a  thoroughfare  it  could  not  be 
a  highway.  The  learned  Judge  was  of 
opinion  that  these  two  pleas  were  proved, 
and  a  verdict  was  entered  for  the  plaintiff 
on  the  first  issue  and  on  so  much  of  the 
second  issue  as  related  to  the  wall,  and 
for  the  defendant  on  the  residue  of  the 
second  issue,  and  on  the  third  and  fourth 
issues ;  leave  being  reserved  to  the  plaintiff 
to  move  to  enter  the  verdict  on  the  third 
and,fourth  issues,  if  the  Court  should  be 
of  opinion  that  they  were  not  proved  by 
the  defendant. 

A  rule  f/wi  to  enter  the  verdict  accord- 
ingly, and  also  for  judgment  non  obstante 
veredicto  on  the  third  plea,  having  been 
obtained, 

Montarfii  Chambers  and  Lush  now  shewed 
•cause. — First,  as  to  the  objection  that  this 
cannot  be  a  highway  because  there  is  no 
thoroughfare.  This  point  has  never  been 
solemnly  decided;  but  in  The  Trustees  of  the 
Rugby  Charity  v.  Merry  weather  (1)  Lord 
Kenyon  expressed  an  opinion  that  it  makes 
no  difference  in  this  respect  that  a  place  is 
not  a  thoroughfare  if  the  public  have  been 
permitted  to  use  it.  **If  it  were  other- 
wise," he  says,  '*  in  such  a  great  town  as 
this,  it  would  be  a  trap  to  make  people 
trespassers."  In  Woody er  v.  Hadden  (2) 
Chambre,  J.  refers  to  that  decision,  having 
been  counsel  in  the  cause,  and  states  that 
it  was  acquiesced  in,  and  shews  the  great 


(1)  11  East,  375,  n. 

(2)  5  Taunt  125. 


mischief  which  would  arise  froi 
otherwise. 

[Lord  Campbell,  C.  J.— If  a ' 
used  in  exercise  of  a  right  oi 
what  use  can  the  public  make  oi 

In  Wood  V.  Veal  (3)  Abbott 
timated  that  there  can  be  i 
highway  which  is  not  a  thorouf 
cause  the  public  at  large  cannot 
the  use  of  it.  But  they  may  a 
right  of  going  over  the  soil  at 
will  and  pleasure,  although  thi 
pass  through  the  locus  in  quo^  1 
the  third  plea.  The  jury  have  : 
this  is  a  public  place  within  thi 
of  the  Metropolitan  Paving  Ac 
is  objected  that  the  plaintiff  is 
judgment  notwithstanding  this  v< 
cause  a  private  person  has  no  rigl 
an  obstruction  in  a  public  highw 
it  interferes  with  him  in  passing 
and  Dimes  v.  Petley  (4)  was  cite 
But  that  case  is  very  different, 
action  for  negligence  in  navigatii 
on  the  Thames,  and  damaging 
tiff *s  jetty,  which  projected  into 
and  it  not  being  shewn  that  thei 
necessity  for  the  defendant  to  ni 
vessel  over  that  part  of  the  river 
nuisance  existed,  the  plea  was 
But  here  there  was  a  request  to 
tiff  to  remove  the  obstruction,  an 
having  been  done,  the  defends 
right  to  pull  it  down.  The  Mc 
Paving  Act,  57  Geo.  3.  c.  29,  s.  i 
a  special  provision  for  the  pro 
public  places  within  that  act. 

[Lord  Campbell,  C.J. — It  i 
penalty ;  but  does  it,  therefore, 
individual  to  take  the  law  intc 
hands?  A  party  can  only  abat 
struction  so  far  as  is  necessary  to  e 
to  exercise  his  own  right.  Here 
does  not  connect  the  defendant's  1 
the  way,  or  shew  that  there  was  i 
sity  for  him  to  use  it.] 

A  permanent  obstruction,  sue! 
must  necessarily  be  an  obstructu 
sengers ;  and  the  defendant,  as  c 
public,  had  a  right  to  use  the 


(3)  6  B.  &  Aid.  454. 

(4)  15  Q.B.  Rep.  276.  s.c  19Law  J. 
Q.B.  449. 
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consequently  had  a  right  to  remove  the 
olntniction. 

Oarth  {Knowles  was  with  him),  in  sup- 
port of  the  nde.— First,  as  to  entering  the 
verdict  for  the  plaintiff  on  the  fourth  plea, 
tiiere  was  no  evidence  to  go  to  the  jury 
ftat  this  was  a  public  highway,  as  it  is  a 
mere  cuUde-sae,  and  no  thoroughfare. 

[Lord  Campbbll,  CJ. —  May  not  a 
iqnare  having  only  one  entrance  be  a  high- 
way?] 

Possibly  that  might  be  so,  if  the  public 
had  acquired  a  free  right  of  passage  round 
k 

[Coleridge,  J. — According  to  the  liiid- 
^)  it  must  be  taken  that  there  has  been  a 
M»  of  the  way  by  the  public] 
'  Bzoept  the  fact  of  paving  and  lighting, 
•Jjwe  was  nothing  to  shew  that  this  was 
■lything  more  than  a  private  way  to  the 
WMWof  the  plaintiff.  A  highway  is  defined 
ii  1  Hwk.  P.C.  c.  32.  s.  1.  The  Rughy 
^^^•^  TntMtees  v.  Merrywealher  is  dis- 
•Hrted  from  by  Mansfield,  C.J.,  in  Wood- 
f^^»  Hodden,  in  which  case  the  facts  were 
^^  stronger  in  flavour  of  it  being  a 
^way  than  they  are  here ;  and  yet  it  was 
Wd  that  there  was  no  evidence  to  go  to  a 
i^otitB  being  a  highway. 

[Lord  Campbell,  C.J. — There  was  there 
*>  dedication  to  the  public] 

^ere  was  at  least  as  much  evidence  of 
*™tion  as  here;  but  it  seems  to  have 
J*^»  treated  by  the  Court  as  a  question  of 
"•^  whether  a  highway  could  exist  without 
*  ^JH>ronghfare.  In  iVood  v.  Feal,  also,  it 
**•  douhted  by  two  of  the  Judges  whether 
^J*  »  highway  could  exist.  Then,  as  to 
**  third  plea.— (He  was  here  stopped  by 
^  Court.) 

.  *^RD  Campbell,  C.J. — We  arc  of  opin- 

JL^  ^^t  ^c  third  plea  is  bad  in  point  of 

j^9  though  it  was  proved  in  point  of  fact. 

|.|  ^U  made  out  that  this  was  a  public 

jjjj^  within  the  meaning  of  the  Metro- 

a^*^Un  Paving  Act,  but  the  plea  does  not 

^*^that  the  defendant  was  at  all  justified 

w|JJ^oving  the  obstruction  erected  by  the 

Jl^^tiff,  or  in  committing  a  trespass  by 

jTJJVm  of   any    right  which   he    had    or 

^5^Ured  to  exercise  over  that  public  place. 

j^^^^mtiag  to  Dimes  v.  Peiley,  that  should 

.^^Mde  out*    A  person  cannot  at  his  plea- 

^^gointojt public  highway  and  remove  an 

3LKL-Q.B. 


obstruction  which  may  happen  to  be  there. 
He  must  shew  some  necessity  for  his 
going  over  the  part  obstructed.  If,  there- 
fore, the  third  plea  had  been  the  only  plea 
on  the  record,  the  plaintiff  would  have 
been  entitled  to  judgment  generally  ;  but, 
as  I  think  the  fourth  plea  shews  a  good 
defence  which  is  proved  in  fact,  the  plain- 
tiff will  only  have  judgment  non  obstante 
veredicto  on  the  issue  raised  by  the  third 
plea.  The  fourth  plea  alleges  a  public 
highway  as  existing  over  the  place  in  ques- 
tion. We  must  take  it  that  there  is  a  good 
finding  on  this  issue,  unless  there  cannot 
in  point  of  law  be  a  highway  where  there 
is  no  thoroughfare.  Now  such  a  position 
cannot,  I  think,  be  supported.  There 
may  or  there  may  not  be  a  highway  under 
such  circumstances.  It  would  be  very 
strong  to  hold  that  there  can  be  no  high- 
way, even  where  there  has' been  an  ex- 
press dedication  to  a  public  purpose, 
because  the  place  is  no  thoroughfare. 
There  may  be  a  large  square  with  only 
one  entrance  to  it,  and  if  the  owner  allows 
the  public  to  use  it  without  restriction  for 
a  great  many  years,  he  cannot  afterwards 
turn  round  and  say  they  were  all  tres- 
passers. That  would  be,  as  said  by  Lord 
Kenyon,  a  trap  to  make  people  trespassers. 
In  The  Trustees  of  the  Rughy  Charity  v. 
Merry  weather.  Lord  Kenyon  laid  it  down 
that  there  might  be  a  public  highway 
where  there  was  a  cul-de-sac,  and  that  it 
was  a  question  for  a  jury  on  the  evidence, 
whether  such  a  place  was  a  highway  or 
not.  I  do  not  find  that  that  case  has  ever 
been  expressly  overruled.  In  the  other 
cases  referred  to,  the  Judges  do  not  hold 
that  such  a  highway  cannot  exist,  but  only 
say  that  there  is  no  evidence  of  there  being 
a  highway.  It  seems  to  me  that  it  rests 
on  the  principle  of  convenience,  that  there 
may  be  a  highway  without  a  thoroughfare, 
and  it  is  not  inconsistent  with  what  is  laid 
down  by  Hawkins  and  other  text  writers 
on  the  subject.  The  jury  having  here 
found  that  there  was  a  highway,  the  fourth 
plea  is  made  out,  and,  being  unobjection- 
able in  point  of  law,  the  defendant  is  enti- 
tled to  judgment  upon  it. 

Coleridge,  J. — The  question   for   the 

Court  now  arises  on  the  issue  raised  by 

the  fourth  plea.      The  facts  proved  are, 

that  there  is  a  public  street,  and  at  the 
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side  a  passage  leading  to  a  court,  consist- 
ing of  about  fifteen  houses,  which  belong 
to  the  plaintiff.  The  passage  had  been 
paved  by  the  Commissioners  at  the  request 
of  the  plaintiff.  It  had  always  been  lighted 
by  the  parish  authorities.  The  jury  have 
found  that  this  is  a  public  highway.  They 
must,  therefore,  have  been  satisfied  by  the 
evidence  that  there  had  been  a  dedication 
to  the  public  and  an  user  by  them.  This 
finding  must  be  considered  as  satisfactory. 
Then  is  there  any  legal  impossibility  in 
there  being  a  highway  where  there  is  no 
thoroughfare,  and  in  a  place  like  this  where 
all  the  houses  belong  to  one  person  ?  I 
think  no  such  legal  impossibility  has  been 
established.  It  is  said  that  it  must  be 
assumed  to  be  only  a  private  way,  for  the 
use  of  the  occupiers  of  the  houses.  But 
the  question  is,  whether  there  has  been  a 
dedication  to  the  public  and  a  free  use  of 
the  way  by  them.  More  or  less  user  may 
be  capable  of  being  proved  according  to 
the  size  and  nature  of  the  place,  but  we 
are  not  now  considering  the  weight  of  the 
evidence,  but  only  whether  the  verdict  can 
possibly  be  supported. 

Erle,  J. — The  question  is,  whether 
there  can  be  in  law  a  highway  where  no 
thoroughfare  exists.  It  seems  to  me  clear 
from  the  authorities  that  there  can  be  such 
a  highway ;  and  convenience  requires  that 
this  should  be  so.  It  is  for  the  jury  to 
consider  whether,  on  the  whole  of  the  facts 
proved,  they  will  presume  a  dedication  to 
the  public.  We  must  take  it  that  they 
have  found  a  dedication  here,  and  there  is 
certainly  some  evidence  of  that  fact. 

Crompton,  J. — I  am  quite  satisfied  that 
in  law  there  may  be  a  highway  in  a  place 
like  this.  It  is  always  a  strong  observation 
to  a  jury  that  the  way  leads  nowhere ; 
still,  if  they  are  satisfied  that  it  is  a  high- 
way in  point  of  fact,  I  know  of  no  objection 
to  their  being  so. 

Rule  absolute  for  judgment  non 
obstante  veredicto  on  the  third 
plea. 

Rule  to  enter  the  verdict  on  the 
fourth  plea  discharged. 


June 
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Indictment^  Removal  of  to  Cem 
minal  Court — i  ^  5  Will.  4.  c.  W. 
False  Pretences— 1  ^  8  Geo.  4 
8.  53. 

The  Central  Criminal  CauH  At 
WiU.  4.  c.  86.  1.  16.;  provideM 
Court  of  Queen's  Bench^  or  the  Cot 
ers  under  that  act,  being  Judges 
superior  courts^  or  the  Judges  of  i 
of  Bankruptcy^  or  the  Recorder  of 
may  issue  writs  of  certiorari  or  oihe 
to  remove  into  the  Central  Crindm 
indictments  found  at  the  Sessumtfrn 
Middlesex^  <^e.  for  any  ojfenea  e 
by  virtue  of  that  act. 

Held,  that  this  does  not  repeal  tl 
Geo.  4.  c.  29.  i.  53,  which  enaeU 
indictment  for  obtaining  money ^  4^. 
pretences  shall  be  removed  by  certi< 
the  Court  of  Queen^s  Bench;  hm 
authorizes  the  several  Judges  ike 
fied  to  issue  writs,  in  the  nature 
of  certiorari,  to  remove  indictments 
offences  there  cognizable  into  the 
Criminal  Court  from  the  Sessions  th 
tioned. 

[For  the  report  of  the  above  c 
21  Law  J.  Rep.  (n.s.)  M.C.  p.  91 
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18^2         TmARDALL    v.    THELLUfi 

T        to    ^    OTHERS,  executors,  4 

June  18.    i  J  J 

(^  THEOBALD,  deceased. 

Set-off^Debt  due  to  Executor- 
2.  c.  22. 

Where  a  defendant  is  sued  as  exet 
a  debt  which  accrued  due  from  kii 
during  his  lifetime,  he  may  set  oj 
which  has  accrued  due  from  the  pi 
him  as  executor  since  the  death  of 
tator. 

Such  debts  are  mutual,  and  dm 
same  right,  within  the  meaning  of  th 
2.  c.  22 ;  the  second  clause  of  whiel 
rizing  the  set-off  against  an  exeeutot 
due  from  the  testator,  does  ndt  I 
operation  of  the  preceding  ebmse. 
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A.S8uinp8it.    The  first  three  counts  were 
for  work  and  labour  done,  and  for  money 
pMd  by  the  plaintiff  for  W.  Theobald  in  his 
lifetime,  and  for  money  due  from  the  said 
'W.Theobald  to  the  plaintiff,upon  an  account 
ilated  between  them,  alleging  promises  by 
W.  Theobald  in  his  lifetime.     The  fourth 
was  a  special  count  upon  a  contract  made 
by  W.  Theobald  with  the  plaintiff.     The 
last  count  was  upon  an  account  stated  by 
the  defendants  as  executors  with  the  plain- 
tiff after  the  said  death  of  W.  Theobald, 
illegmg  a  promise  by  the  defendants  as 
executors. 

Pleas  {inter  a/ta),  non  assumpsit  to  the 
vbole  declaration ;  and  to  the  first,  second, 
tlurd,  and  last  counts  a  set-off  for  money 
had  an3  received  by  the  plaintiff,  for  the 
QKofthe  defendants  as  executors,  and  for 
■oiiey  found  to  be  due  from  the  plaintiff 
to  te  defendants,  as  executors,  upon  an 
^ccomit  stated  between  them. 

At  the  trial,  before  Lord  Campbell,  C.J., 
tt  tfe  Sittings  in  Middlesex  after  Hilary 
term  last,  the  plaintiff  had  a  verdict  on  the 
^Mirth  count,  and  on  the  issue  raised  by 
^^  assumpsit  to  the  common  counts,  and 
F>M>f  baring  been  given  of  the  set-off,  a 
^^ct  was  entered  for  the  defendants  on 
^  issue.  In  the  ensuing  term  a  rule 
■*"  for  judgment  non  obstante  veredicto, 
^^  the  issue  raised  by  the  plea  of  set- 
■t  Wnag  been  obtained, — 

(^hannell,  Serj.,  and  C.  W.  Wood  shewed 
ctnse(l). — In  order  to  entitle  the  plaintiff 
to  judgment  non  obstante  veredicto,  it  must 
^V^t  not  only  that  the  plea  is  bad  in  law, 
httt  also  that  there  is  a  confession  of  the 
plaintiff's  cause  of  action.  Such  a  judg- 
^^^  is  in  some  of  the  old  books  called 
*  jndgment  by  confession  —  Stephen  on 
^feadia^,  107.  Here  there  is  no  confes- 
"^^  opon  the  record  of  any  sum  being  due 
to  the  plaintiff  upon  the  common  counts. 
^  1^  of  set-off  is  not  in  confession  and 
«*ttidance. 

JlJ^d  Campbell,  C.  J.— I  should  have 
*^t  it  peculiarly  so.] 
^^  admitting  that  to  be  so,  this  plea  is 

W  iCay  J2,  before  Lord  Campbell,  C.J.,  Cole- 
,    ^^^t  Erk,  J.  and  Crompton,  J.     A  cross- rule 
^*teed  by  the  defendant  to  enter  the  verdict 
^^iysrlal  coQDt,  which  it  is  not  thought  neces- 
^liiafafL 


good  in  law.  The  objection  made  to  it  is, 
that  as  the  plaintiff  sues  for  work  and 
labour  done  for  the  testator,  and  alleges  a 
promise  to  the  testator,  a  plea  setting  off 
a  debt  due  to  the  defendants  as  executors 
cannot  be  supported;  and,  because  it  is 
pleaded  to  all  the  counts  generally,  and  is 
bad  as  to  one  of  them,  therefore  it  is  bad 
altogether.  But  the  rule  which  has  pre- 
vailed in  actions  by  executors,  does  not 
extend  to  actions  against  executors.  In 
Williams  on  Exec.  1473, 3rd  edit.,  it  is  said 
— "  By  statute  2  Geo.  2.  c.  22.  s.  13, 
where  either  party  sues  ot  is  sued  as  exe- 
cutor or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intes- 
tate and  either  party,  one  debt  may  be  set 
against  the  other.  But  in  an  action  by  an 
executor  in  his  own  name  to  recover  money 
due  to  the  testator  in  his  lifetime,  and 
received  by  the  defendant  after  his  death, 
the  defendant  cannot  set  off  a  debt  due  to 
him  from  the  testator.'*  In  the  p]:.esent 
case  the  plaintiff  is  enforcing  a  demand 
due  from  the  testator  against  the  defen- 
dants as  executors,  and  they  can  only  be 
liable  out  of  the  assets.  It  is,  therefore, 
reasonable  that  they  should  be  allowed  to 
set  off  a  debt  due  firom  the  plaintiff  to  them 
as  executors,  and  in  respect  of  which  the 
assets  would  be  increased. 

[Lord  Campbell,  C.J. — The  declaration 
alleges  that  the  testator  was  indebted  to  the 
plaintiff.  The  plea  does  not  allege  that 
the  plaintiff  was  indebted  to  the  testator, 
but  to  the  defendants  as  the  executors. 
Therefore,  the  debts  do  not  seem  to  be 
mutual  between  the  testator  and  the  party, 
as  required  by  the  statute  2  Geo.  2.  c.  22.] 

[Crompton,  J. — There  certainly  is  a 
difference  whether  executors  sue  or  are 
sued  as  such.  In  the  first  case,  the  assets 
might  be  interfered  with,  if  a  set-off  for  a 
debt  due  from  the  testator  to  the  defendant 
were  allowed,  but  it  is  not  so  in  the  latter 
case.  The  difficulty  arises  from  the  words 
of  the  Statute  of  Set-off.] 

The  words  of  the  act  must  be  intended 
to  include  such  a  case  as  this,^  where  the 
debts  substantially  exist  between  the  same 
persons.  Blakesley  v.  Smallwood  (2)  is 
directly  in  point.   There  it  was  held,  that  in 

(2)  8  as.  Rep.  538;  s.c.  15  Law  J.  Ilep.(N.8.) 
as.  18«. 
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an  action  against  the  defendants  as  execu- 
tors, upon  a  cause  of  action  accruing  after 
the  death  of  the  testator,  a  set-off  for 
money  due  from  the  plaintifif  to  the  testator 
might  be  pleaded.  The  judgment  of  the 
Court  there  proceeds  on  the  fact,  that  the 
declaration  was  founded  on  the  liability  of 
the  defendants  as  executors,  and  that  they 
ought,  when  so  sued,  to  be  allowed  to  shew 
that  the  testator  was  not  indebted  to  the 
plaintiff  upon  striking  a  balance.  The 
present  case  is  the  exact  converse  of  that ; 
and,  upon  the  same  reasoning,  the  defen- 
dants, who  are  sued  as  executors  upon  a 
liability  of  their  testator,  must  be  at  liberty 
to  shew  that  the  plaintiff  has,  since  the 
testator's  death,  incurred  a  counter-liability 
to  them  in  their  representative  capacity. 
The  case  of  Shvpman  v.  Thompson  (3)  is 
not  an  authority  to  shew  that  this  set-off 
cannot  legally  be  made.  They  referred 
also  to  Wilksy  264,  n. 

Ogle^  contra. — The  defendants  must  rest 
on  the  statute,  and  this  is  not  a  mutual 
debt.  They  might  have  sued  in  respect  of 
this  debt,  either  as  executors  or  in  their 
own  right;  and  if  they  had  adopted  the 
latter  course,  the  debt  due  from  the  tes- 
tator could  not  have  been  set  off.  Shif- 
man  v.  Thompson^  and  other  cases,  are  clear 
upon  this  point,  and  the  reasons  in  those 
cases  apply  equally  to  the  present.  All 
the  authorities  on  the  subject  go  to  shew 
that  a  set-off  of  this  nature  cannot  be  made. 
The  rule,  therefore,  ought  to  be  made  ab- 
,^olute. 

Cur,  adv,  vult. 

Judgment  was  now  delivered  by — 

Lord  Campbell,  C.  J.— Upon  a  rule  for 
judgment  non  obstante  veredicto^  the  ques- 
tion is  raised,  whether  a  debt  due  to  the 
defendant  as  executor  for  money  had  and 
received,  af^er  the  death  of  the  testator, 
can  be  set  off  against  a  debt  due  from  the 
defendant,  as  executor,  having  become  due 
from  the  testator  before  his  death  ?  The 
.statute  2  Geo.  5.  c.  22,  gives  the  right  of 
>8et-off  where  there  are  mutual  debts  be- 
'^tween  the  plaintiff  and  the  defendant ;  and 
the  debts  above  mentioned  are  comprised 
in  these  words,  thcv  beinj?  mutual  and  due 


in  the  same  right  between  the  p] 
the  defendant.  Although  the  sec 
authorizing,  in  the  case  of  a 
against  an  executor,  the  set-ofi 
due  from  the  testator,  docs  ] 
we  think  that  clause  was  not  i 
restrict  the  operation  of  that  ' 
ceded.  This  construction  was 
Blakesley  v.  Smallwood,  and  a 
debt  from  the  plaintiff  to  the  t 
allowed  against  a  count  upon  i 
stated  by  the  executor  with  th 
Against  this  view,  the  plaintiff 
that  such  a  set-off  had  been  I 
in  Shipman  v.  Thomps<m,  and 
referred  to  in  Wilies,  264,  m  i 
upon  examination,  these  author] 
appear  to  support  the  position 
for.  In  Shipman  v.  Thompson 
tiff  sued  for  money  due  to  th 
received  by  the  defendant  after 
and  the  defendant  attempted  t 
debt  from  the  testator  before  hi 
that  the  question  appears  the 
parties  being  reversed.  But  tl 
in  that  case  sued  in  his  own  rig) 
as  executor.  This  he  had  the 
doing,  in  respect  of  money  rec 
the  death  ;  and  as  he  was  suing 
right,  a  debt  due  from  the  testal 
a  mutual  debt  within  either  da 
statute.  In  respect  of  such  a 
executor  may  sue  in  either  capi 
by  suing  in  his  own  right,  ai 
venting  the  set-off,  he  prevents 
from  interfering  with  the  disti 
assets ;  while  on  the  other  han 
sued  as  an  executor  for  a  debt 
the  death,  he  is  allowed  to  elect 
debt  accruing  after  the  death  as  < 
as  executor,  the  same  mischief  is 
A  plaintiff,  while  wrongfully  iJi 
assets  equal  to  the  debt  he  da 
not  to  be  allowed  to  take  from  t 
further  amount  in  payment  of 
and  force  the  executor  to  the 
waste  of  another  action  for  th< 
wrongfully  withheld,  instead  of 
set-off  in  the  first  action. 

Rule  dis 


(3)  Willes  103. 
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Insolvent — Discharge  without  Adjudica- 
tion— Vesting  Order— I  ^  2  Vict.  c.  110. 
w.  37,  44. — Action  by  Insolvent — Pleading 
— Traverse, 

Where  an  insolvent,  who  has  petitioned 
for  his  discharge  under  the  I  ^  2  Vict, 
c.  110,  is  discharged  out  of  custody  hy  the 
default  or  consent  of  his  detaining  creditor 
without  any  adjudication  being  made, — Held, 
hp  Lord  Campbell,  C.J.  and  Coleridge,  J. 
Cafirming  Grange  v.  Trickettj  (1),  that 
VjNrn  such  discharge  the  vesting  order  becomes 
9oid,  and  that  the  property  which  had  passed 
to  ike  assignees  under  it  revests  in  the  insoU 
Pent, 

Held,  by  Erie,  J.,  that  the  vesting  order 
amiinues  in  force  notwithstanding  such  dis- 
charge  until  made  null  by  the  Insolvent 
Court, 

Section  44.  of  the  1^2  Vict,  c.   1 10. 

psrtf^mdes  that,  in  case  any  prisoner  as   to 

»Jk^ie  estates  and  effects  any  vesting  order 

^SBdl  have  been  made  shall,  by  the  consent 

or  €iefault  of  his  detaining  creditor,  be  dis- 

^^mrged  out  of  custody  without  any  adjudi- 

tmtMi  being  made,  in  such  case  no  action 

th€MU  he  commenced  against  the  provisional 

ai^^ignee,  nor  against  any  person  duly  acting 

«w«^  his  authority,  except  to  recover  any 

'P'^^^perty,  S^c.  of  such  prisoner  detained  after 

a«  order  made  by  the  Insolvent  Court  for  the 

i^iivery  thereof  and  demand  made  thereupon, 

^o  an  action  of  detinue,    the  plea  stated 

f^f^oeeedings  in  the  Insolvent  Court  and  the 

^»^ki»g  of  a  vesting  order,  whereby  the  goods 

H^  the  plaintiff  in  the  declaration  mentioned 

**cawe  vested  in  S,  S,  the  provisional  assig- 

•^ ;  and  alleged  that  the  defendant,  as  the 

*^^aiu  and  by  the  authority  of  the  said  S.  S, 

*•  ^ng  such  provisional  assignee  after  the 

'J*^'^©/  the  said  vesting  order,  detained 

^  oaid  goods  in  the  declaration  mentioned, 

j"^  fepUcation  alleged  that,  before  the  de- 

f^mknt  detained  the  said  goods  the  plaintiff 

^  discharged  out  of  custody  by  the  default 

V  hii  detaining  creditor  without  any  adjudi- 
^•«o«  being  made  by  the  Court,  and  that 
^  ^fendant  did  not  detain  the  said  goods 

VI  virtue  of  any  order,  authority,  or  command 


(1)  jinie,  p.  26. 


of  the  said  S,  S,  made  or  given  to  the  defen^ 
dant  before  the  plaintiff  was  so  discharged 
as  aforesaid. 

On  special  demurrer  to  the  replication, — 
Held,  that  it  admitted  that  the  goods  were 
detained  by  the  defendant  under  the  autho- 
rity  of  S.  S,  given  after  the  plaintiff^ s  dis- 
charge,  but  before  any  order  of  the  Insolvent 
Court  for  the  delivery  of  the  goods ;  and  that 
even  supposing  on  the  discharge  without  adju~ 
dication,  the  property  revested  in  the  insoU 
vent,  the  plea  was  an  answer  to  the  action. 

Held,  also,  that  the  allegation  in  the  plea, 
that  the  defendant  detained  by  the  authority 
of  the  provisional  assignee,  was  not  premature, 
and  might  have  been  traversed  by  the  repli^ 
cation. 

Detinue.  The  declaration  was  in  the 
usual  form. 

Plea — That  before  the  accruing  of  the 
causes  of  action,  to  wit,  on  &c.,  the  plain- 
tiff then  being  a  prisoner  in  actual  custody 
within  the  Queen's  Prison,  detained  at  the 
suit  of  one  J.  P,  for  the  sum  of,  ^'c,  and 
also  detained  in  the  said  prison,  at  the  suit 
of  T.  M.  C,  for  the  sum  of,  &c.,  did  whilst 
he  was  and  continued  to  be  such  prisoner 
in  such  actual  custody  as  aforesaid,  to  wit, 
on  &c.,  by  the  permission,  leave  and  order 
of  the  Court  for  the  Relief  of  Insolvent 
Debtors,  duly  and  according  to  the  direc- 
tions and  provisions  of  the  1  &  2  Vict, 
c.  110,  apply  by  petition  in  a  summary 
way  to  the  said  Court  for  the  Relief  of  In- 
solvent Debtors  for  his  discharge  from  such 
custody,  according  to  the  provisions  of  the 
said  act,  in  which  petition  was  stated,  &c. ; 
and  which  said  petition  was,  within  the 
time  prescribed  by  the  said  act,  duly  sub- 
scribed by  the  plaintiff,  and  was  forthwith, 
to  wit,  on  &c.,  filed  in  the  said  court  pur- 
suant to  the  said  act.  That  upon  the  said 
filing  of  the  said  petition,  and  before  the 
commencement  of  the  suit,  the  plaintiff 
then  and  still  being  a  prisoner  in  actual 
custody  as  aforesaid,  the  said  Court,  in 
pursuance  and  according  to  the  said  statute, 
ordered  that  all  the  real  and  personal  estate 
and  effects  of  the  plaintiff  (except  the 
wearing  apparel,  &c.),  and  all  the  future 
estate,  right,  &c.  of  the  plaintiff,  in  or  to 
any  real  or  personal  estate  and  effects 
which  he  might  purchase,  or  which  might 
revert,  descend,  or  be  devised  or  bequeathed 
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or  come  to  him,  before  he  should  become 
entitled  to  his  final  discharge,  in  pursuance 
of  the  said  act,  according  to  the  adjudica- 
tion made  in  that  behalf,  or  in  case  the 
plaintiff  should  obtain  his  full  discharge 
without  any  adjudication  being  made  by 
the  said  Court,  then  before  the  plaintiff 
should  be  fully  discharged  from  custody, 
and  all  debts  due  or  growing  due  to  him, 
the  plaintiff,  or  to  be  due  to  him  before 
such  discharge  as  aforesaid,  should  be 
vested  in  the  provisional  assignee  for  the 
time  being  of  the  estate  and  effects  of  in- 
solvent debtors  in  England,  his  successors 
and  assigns ;  which  said  order  was  then, 
and  whilst  the  plaintiff  was  and  continued 
to  be  a  prisoner  in  actual  custody  as  afore- 
said, duly  entered  of  record  in  the  said 
court,  and  then,  during  the  last-mentioned 
time,  was  published  according  to  the  direc- 
tions of  the  said  Court ;  by  virtue  of  which 
said  order  and  the  said  statute,  the  said 
goods  and  chattels  in  the  declaration  men- 
tioned, and  all  rights  of  action  in  respect 
thereof  then,  and  before  the  accruing  of  the 
causes  of  action,  and  whilst  the  plaintiff 
was  and  continued  to  be  a  prisoner  in 
actual  custody  as  aforesaid,  became  and 
were  vested  in  the  said  provisional  assig- 
nee, to  wit,  one  S.  S,  &c.;  and  that  the 
defendant,  as  servant  and  by  the  authority 
and  command  of  the  said  S.  S,  as  and  so 
being  such  provisional  assignee  as  afore- 
said, after  the  making  of  the  said  vesting 
order  as  aforesaid,  detained  the  said  goods, 
&c. 

Replication,  that  after  the  making  of 
the  said  vesting  order,  and  before  the 
defendant  detained  the  said  goods  and 
chattels  in  the  declaration  mentioned,  to 
wit,  on  &c.,  the  plaintiff  was  discharged 
out  of  the  said  custody  by  the  default  of 
the  said  J.  P,  and  by  the  consent  of  the 
said  T.  M.  C,  the  said  detaining  creditors 
of  the  plaintiff,  without  any  adjudication 
being  made  in  that  behalf  upon  the  said 
petition  of  the  plaintiff  by  the  said  Court 
for  the  Relief  of  Insolvent  Debtors  ;  and 
that  the  defendant  detained  and  detains 
the  said  goods  and  chattels  after  the  plain- 
tiff had  been  so  discharged  as  aforesaid, 
and  did  not,  nor  does  he  detain  the  same, 
or  any  or  either  of  them,  by  virtue  of  any 
order,  authority,  or  command  of  the  said 
S.   S.   made   or  given   to  the   defendant 


before  the  plaintiff  was  so  discha 
aforesaid .     Verification  • 

Special  demurrer,  on  the  grom 
the  replication  admits  the  existenc 
vesting  order,  but  shews  no  01 
the  Insolvent  Court  re-vesting  th< 
in  the  plaintiff,  and  consequently 
that  the  plaintiff  has  no  title  to  n 
the  action ;  that  the  discharge  of  tli* 
tiff  operated  only  to  dischai^ge  hu 
from  custody,  and  did  not  re- vest 
the  property,  title,  or  right  of  posse 
the  said  goods  ;  that  the  allegatioi 
replication  that  the  defendant  did 
tain,  nor  does  he  detain  the  goo 
chattels  by  virtue  of  any  order,  at 
or  command  of  the  said  S.  S.  n 
given  to  the  defendant  before  the 
tiff  was  discharged,  is  ambigaoni 
cannot  be  collected  therefrom  1 
it  means  to  deny  absolutely  that 
ever  gave  the  defendant  authority  < 
mand  to  detain  the  said  goods,  or 
deny  that  the  said  authority  or  eo 
was  made  or  given  before  the  plain 
discharged  fVom  custody,  or  whe 
means  to  deny  the  authority  or  co 
referred  to,  or  that  the  detention 
defendant  was  in  virtue  of  that  autl 
that  the  replication  does  not  an 
shew  that  the  said  goods  were,  at  ai 
after  the  making  of  the  vesting  o] 
the  possession  of  the  plaintiff,  &c« 

Joinder  in  demurrer. 

fViUes,  in  support  of  the  demuirei 
4  and  8). — One  question  whidi  n 
here  raised  is  the  same  as  that  ded 
Grange  v.  Trickett  (1),  where  it  wi 
that  the  discharge  out  of  custody 
insolvent,  with  the  consent  of  his  dd 
creditor,  without  adjudication,  hadth* 
of  re- vesting  in  the  insolvent  the 
and  effects  which  had  passed  by  thei 
order  to  the  provisional  assignee.  Bv 
is  a  material  distinction  between  th 
and  the  present.  Here,  the  defends 
tifies  under  the  provisional  assignee, 
was  not  the  case  there.  The  1  8c  i 
c.  110.  s.  44.  makes  a  broad  dist 
between  the  provisional  assignee  am 
acting  under  his  authority,  and  all 
persons.  No  action  is  to  be  comi 
against  such  assignee  or  any  pexso; 

(1)  Jute,  p.  26. 
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acting  under  his  authority,  except  to  re- 
cover any   property,  money,    estate,    or 
effects  of  such  prisoner,  detained  after  an 
order  made  by  the  Insolvent  Court  for  the 
delivery  thereof  and  demand  made  there-  * 
'tipon.     Here  no  such  order  of  the  Court 
^as  been  made.  Therefore,  even  if  Grange 
"V.  Triekett  be  well  decided,  the  defendant 
is  entitled  to  judgment  on  this  record. 
JBnt  it  is  submitted  that  Grange  v.  Triekett 
is  not  correct  in  law.     The  former  Insol- 
vent Act  throws  some  light  on  the  1  &  2 
Vict.  c.  110.  in  this  respect. — [He  referred 
to    53  Geo.   3.   c.  102.  ss.   10,  13,  and 
I    Geo.  4.  c.  119.  ss.  4,  7,  and  to   the 
7  Gto.  4.  c.  57.  ss.  11,  18,  35.]— The 
m«iii  alteration  effected  by  the  1  &  2  Vict. 
c    110.  was  to  give  creditors  a  right  of 
petitioning,  and  to  substitute  the  vesting 
order  under  section  37.  in  the  place  of  an 
^sngnment.     In  the  event  of  such  a  dis- 
^arge  as  the  present,  the  estate  of  the 
"^•olvent  remains  vested  in  the  assignees 
^  \h  distributed  under  section  62,  unless 
^^   Insolvent  Court  makes  an  order  for 
■^^-weitmg  it  in  the  insolvent. 

CliORD  Campbell,  C.J. — What  power  is 
"^re  to  make  such  an  order  ?] 

The  proviso  at  the  end  of  section  37. 

^^inessly  gives  the  Court  power  to  make 

•^^  an  order  upon  a  creditor's  petition. 

The  Court  has  also  a  discretionary  power 

^   dismiss  the  insolvent's  own  petition. 

^^  is  plain,  therefore,  that  the  estate  does 

^t,  under  all  circumstances,  remain  vested 

^    the  assignees.     Section  44.    confirms 

^^  possession  of  the  assignees ;  and,  ac- 

^J*^dmg  to  the  judgment  of  Patteson,  J.  in 

^*^fij^  V.  Triekett^  the  vesting  order  is 

'^^  void  upon  such  a  discharge  as  is  there 

'"•^Utioned,  but  an  order  for  the  delivery 

''P  of  the  property  vested  in  him  may  be 

2J^^  on  the   assignee.     By  section  41. 

^^*e  are  certain  defaults  of  the  detaining 

^^itor,  by  reason  of  which  the  insolvent 

^  ^ot  to  be  discharged.     It  is,  therefore, 

^^essary  that  the  Court  should  make  an 

?J^«r  on  him  so  as  to  enable  him  to  know 

^^ther  the  discharge  has  properly  taken 

^^ce,  as  otherwise  he  would  be  exposed 

^  great  risk. 

»  JkUvmrdf  contra. — It  does  not  appear 
^  Ukso  pleadings  that  the  defendant  jus- 
^tt  nnder  the  provisional  assignee.  The 
^  traverses  that  the  defendant 


detains  the  goods  by  virtue  of  any  autho- 
rity given  by  the  provisional  assignee,  and 
that  traverse  is  admitted  by  the  demurrer. 
If  the  property  re-vested  in  the  insolvent 
after  the  discharge,  the  assignee  could 
not,  therefore,  give  any  effectual  directions 
or  authority  as  to  the  property.  Moreover, 
the  allegation  in  the  plea  that  the  defen- 
dant detains  as  servant  and  by  the  authority 
of  the  provisional  assignee  is  premature,  and 
the  plaintiff  was  not  bound  to  traverse  it. 
Therefore,  there  is  no  distinction  between 
this  case  and  Grange  v.  Triekett^  which  it 
is  contended  was  well  decided.  Either 
this  replication  is  good,  or  the  plea  is  bad  in 
substance,  for  not  shewing  that  the  plain- 
tiff was  in  custody  during  the  whole  of  the 
proceedings.  The  1  &  2  Vict.  c.  110. 
provides  for  two  cases,  either  a  petition  by 
a  prisoner  for  his  own  discharge  under 
section  35,  in  which  case  he  agrees  to  give 
up  his  estate  and  effects  in  consideration  of 
his  person  being  free  from  process ;  or  under 
section  36.  a  creditor  may  petition  for  an 
order  to  vest  his  debtor's  estate  in  the  pro- 
visional assignee,  which  is  a  proceeding 
somewhat  analogous  to  a  bill  in  equity 
filed  by  a  creditor  on  behalf  of  himself 
and  all  other  creditors.  In  either  case,  the 
vesting  ceases  at  the  moment  when  the 
prisoner  gets  out  of  custody  without  an 
adjudication  by  the  Court.  Hollis  v. 
Bryant  (2)  shews  that  the  petitioning  cre- 
ditor cannot  be  compelled  to  assent  to  the 
discharge  where  there  are  other  creditors. 
Then  section  37.  vests  in  the  assignee  all 
the  existing  estate  absolutely,  and  all 
future  property  which  the  insolvent  may 
acquire  up  to  the  time  of  his  final  discharge 
by  adjudication,  or  before  he  is  fully  dis- 
charged from  custody  without  adjudication. 
A  final  adjudication  is  made  when  all  his 
creditors  have  been  paid  their  debts  in  full 
or  have  accepted  a  compromise ;  until  that 
time  he  is  not  discharged  from  liability. 
The  language  of  the  37th  section  draws  a 
line  at  the  time  of  a  discharge  without 
adjudication;  and  if  the  argument  of  the 
defendants  be  correct,  there  would  be  no 
reason  for  any  such  distinction.  Then  the 
proviso  is,  that  in  case  a  prisoner's  petition 
is   dismissed  by   the  Court,  the   vesting 


(2)  12  Sim.  492;   t.  c.  11  Law  J.  Bep.  (x.i.) 
Chanc.  231. 
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lit  property  ipw  facto  re-yested 

Caicpbbll,  C.J.— The  Insolvent 
mded  on  a  cessio  bonorum ;  but, 
to  your  argument,  a  debtor  may 
d  of  all  his  property,  and  derive 
;  from  the  act,  where  his  detain- 
or  chooses  to  discharge  him.] 
itirt  has  a  discretionary  power  to 
!ie  pedtion,  in  which  event  the 
wocdd  re-vest  in  him,  and  they 
^  that  mode  prevent  a  creditor 
g  injustice  to  the  insolvent. 
Campbell,  C.J.  —  If  the  pro- 
been  all  sold,  that  would  be  but 
remedy.] 

I  a  risk  which  must  be  run  by 
le  misfortunes  have  rendered  it 
,  No  injury  is  done  by  distri- 
e  debtor's  property  among  his 

Then  as  to  section  44,  it  con- 
distinct  enactment  that  upon  a 
without  adjudication  the  vesting 
)  become  void,  and  previous  sec- 
le  act  do  contain  such  an  express 

in  certain  cases,  but  not  in  that 
event.  The  rule  of  construction, 
applies,  that  the  legislature  did 

such  a  result  in  that  instance. 
nbt  to  some  extent  inconsistent 
itinaance  of  the  vesting  order, 
ignees  should  require  protection, 
r  respects  it  is  quite  consistent 

)flK,  J. — ^The  latter  part  of  see- 
ms to  assume  that  the  right  to 
f  18  in  the  insolvent,  and  that 
res  is  an  order  upon  the  assig- 
rer  it  up.] 

»rd»  give  a  power  to  the  Court 
property  to  be  given  up  after 
t  has  been  discharged  without 
•  the  preceding  part  of  the 
1  be  rejected  as  superfluous. 
the  pleadings,  a  vesting  order 
ly  made,  and  the  acts  of  the 
sre  done  under  the  authority 
ianal  aaaignee.  The  plaintiff 
idon  of  a  person  discharged 
iMijadication,  and  by  section 
mahle  of  maintaining  an  jw- 
rjeiBon  in  the  po-^fono^^'^e 


delivery  and  a  demand  thereof.  The  repli- 
cation does  not  traverse  the  authority,  but 
only  that  the  authority  was  given  before 
the  discharge.  It,  therefore,  admits  the 
authority.  It  is  said  that  this  allegation 
in  the  plea  is  *'  leaping  before  the  stile/* 
But  the  plea  would  shew  no  justification 
of  the  defendant  without  it,  as  a  mere 
stranger  has  no  right  to  detain  the  pro- 
perty. The  plaintiff  was,  therefore,  bound 
to  deny  or  to  confess  and  avoid  that  alle- 
gation. 

Cur.  adv.  vult. 

The  learned  Judges  now  delivered  their 
opinions  seriatim. 

Lord  Campbell,  C.J. — I  do  not  think 
that  I  am  called  upon  in  this  case  to  review 
our  decision  in  Grange  v.  Trickett^  as  the 
defendant  is  entitled  to  our  judgment, 
whether  the  property  in  the  goods  men- 
tioned in  the  declaration  did  or  did  not 
re- vest  in  theplaintiffon  his  discharge  from 
custody.  If  the  property  still  remains  in 
the  provisional  assignee,  of  course  the 
action  is  not  maintainable.  But  if  it 
re- vested  in  the  plaintiff,  still  I  think  there 
is  a  good  defence  under  section  44.  of  1  &  2 
Vict.  c.  110,  which  enacts,  "that  in  case 
any  prisoner,  as  to  whose  estate  and  effects 
any  vesting  order  shall  have  been  made, 
shall  by  the  consent  and  default  of  his 
detaining  creditor  be  discharged  out  of 
custody  without  any  adjudication  being 
made,  in  such  case  no  action  or  suit  shall 
be  commenced  against  such  provisional 
assignee,  or  against  any  assignee  or  assig- 
nees appointed  under  this  act,  nor  against 
any  person  duly  acting  under  his  or  their 
authority,  except  to  recover  any  property, 
estate,  money,  or  effects  of  such  prisoner, 
detained  after  an  order  made  by  the  said 
Court  for  the  delivery  thereof,  and  demand 
made  thereupon.*' 

The  defendant  in  his  plea,  after  setting 
out  the  proceedings  in  the  Insolvent  Court, 
down  to  the  making,  recording,  and  pub- 
lishing of  the  vesting  order,  whereby  the 
goods  in  the  declaration  mentioned  became 
vested  in  Samuel  Sturges,  the  provisional  as- 
signee, further  says,  &at  he,  the  defendant, 
**  as  servant  and  by  the  authority  and  com- 
mand of  the  said  Samuel  Sturges,  as  and  to 
being  such  provisional  assignee  as  aforesaid, 
8H 
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injury,  the  Cmmnisnoners  shonld^  by  a  jury 
itinpanndled  as  therein  directed^  assess  sueh 
damage  and  award  eampensaihn  to  the  party 
Mured,  The  proprietors  of  the  navigation 
obstructed  the  water  flowing  to  the  defen- 
damVs  mill  by  the  erection  of  a  dam^  under 
the  powers  of  the  above  act  All  the  Com^ 
Piissioners  appointed  under  the  act  had  died, 
and  there  were  no  Commissioners  m  existence 
by  whom  compensation  could  be  assessed. 

Held,  under  iliese  circumstances,  by 
IVightman,  J.,  Erie,  J.  and  Crompton,  J., 
that  the  powers  of  the  proprietors  to  raise 
weirs  for  the  necessary  purposes  of  the  navi- 
goHoH  did  not  cease  by  reason  of  the  right 
of  the  milUowner  to  recover  compensation 
for  consequential  damages  through  the  Com- 
missioners being  lost. 

Held,  by  Lord  Campbell,  C. J.,  that  the 
power  to  raise  the  weir  and  cut  off  the  water 
flowing  to  the  defendants  miUj  could  only  be 
exercised  during  the  cowtinuance  of  the  body 
of  Commissioners,  and  that  upon  their  ex- 
tinction,  the  extraordinary  powers  of  the  pro- 
prietors ceased, 

QufiBrc  whether  any  mode  of  recovering 
compensation  by  action  or  otherwise  existed. 

Trespass  for  breaking  and  destroying 
divers  piles,  stakes,  and  hurdles,  forming 
part  of  a  certain  dam  or  barrier  of  the 
plaintiffs  in  the  river  Kennet,  and  carrying 
away  the  same,  whereby  the  navigation  of 
the  said  river  and  of  the  canal  and  cuts  of 
the  plaintiffs  was  greatly  impeded  and  in- 
terrupted. 

Pleas— First,  that  the  dam  or  barrier  in  the 
declaration  mentioned,  before  the  alteration, 
partial  closing  up,  and  enlargement  of  the 
same  as  thereinaftermentioned,  was  always 
constructed  of  such  materials,  and  in  such 
a  manner  as  to  allow  a  portion  of  the  water 
of  the  said  river  Kennet  to  pass  through 
and  over  the  same,  and  not  wholly  to  ob- 
struct the  passage  of  such  water.  That 
for  the  full  period  of  twenty  years  next 
preceding  the  commencement  of  this  suit 
the  occupiers  for  the  time  being  of  a  cer- 
tain mill,  situate  near  to  and  upon  the  said 
river  Kennet,  had  actually  used  and  en- 
joyed as  of  right,  and  without  interruption, 
the  benefit  of  the  water  of  the  said  river 
(br  driving  and  working  their  said  mill, 
which  water  during  aU  that  time  had 
flowed  through,  over,  and  from  the  said 


dam  or  barrier  of  the  plaintiflb 
mill  in  its  accustomed  course,  ai 
the  necessary  water  for  workinj 
and  that  before  and  at  the  «dd  si 
when,  &c.,  the  defendant  was  $t 
of  the  said  mill;  and  beeani 
dam  or  barrier  in  the  deelax 
tioned  before  the  said  several  t 
&c.  bad  with  and  by  means  ol 
stakes,  and  hurdles  in  thedeeliEi 
Honed,  and  divers  other  piles, 
hurdles,  been  wrongfully  alterc 
closed  up,  and  enlarged,  and  t 
dered  more  obstructive  than  it 
tofore  been,  and  of  right  ongl 
the  free  passage  of  the  water  t 
over  such  dam  or  barrier,  and  ; 
tion  of  the  water  of  the  said  i 
but  for  the  wrongful  alterati 
closing  up,  and  enlargemenl 
would  have  flowed  through  ai 
said  dam  or  barrier,  in  its 
course  down  to  the  said  mill,  i 
wrongfully  obstructed  and  pre 
flowing  in  its  said  accnstome 
the  said  mill,  and  from  su] 
usual  and  necessary  water  for 
same,  so  that  without  removi 
piles,  stakes,  and  hurdles  in 
tion  mentioned,  the  defendan 
enjoy  the  benefit  of  the  said 
ample  and  beneficial  a  mam 
occupiers  of  the  said  mill,  (< 
being,  had  theretofore  done 
and  still  of  right  ought  to  do 
dant  at  the  said  several  timei 
removed  the  said  piles,  hurdles 
in  the  declaration  mentioned- 
the  several  trespasses  oomplair 

The  second  plea  was  preci 
except  that  it  alleged  a  forty  } 
ment  of  the  water  as  of  right. 

The  third  plea  alleged  an 
user  of  the  water  by  one  R.  Tu 
in  fee,  and  all  others  whose  es 
for  the  purposes  before  met 
justified  the  committing  the  t 
the  defendant,  as  occupier  of 
virtue  of  such  prescriptive  rigl 

The  fourth  plea,  after  alleg 
dam  or  barrier,  before  the  al 
thereof,  had  always  been  constr 
allow  a  portion  of  the  water  ol 
flow  over  the  same,  stated  that  1 
was  possessed  of  a  mill  and  la 


xv\ 


TRINITY  TERM,  1853. 


421 


0  the  aaid  river  Kennet  lower  down 
ream  than  the  aaid  dam  or  barrier  of 
■intiffii;  and  that  before  the  alter- 
fto.  thereof^  the  defendant  had  xised 
iplied  the  water  flowing  through,  over, 
m  the  laid  dam  or  barrier  through 
ifendant's  said  land,  in  and  about  the 
g  and  working  hia  said  mill,  and 
the  alteration,  &c*  of  the  said  dam 
rier^  the  water  of  the  said  river  always 

1  through  and  over  the  said  barrier, 
lence  down  to  the  said  land  and  mill 
t  defendant,  in  large  and  abundant 
itiea  for  the  effectuid  working  of  the 
lilL  That  before  and  down  to  the 
if  the  alteration,  &c.  of  the  said  dam 
Tier  the  plaintiff  rightfully  kept  up, 
ad  and  used,  and  sdll  are  entitled  to 
up,  have  and  use  the  said  dam  or 
r,  of  a  certain  height  and  of  certain 
laions,  and  so  constructed  as  partially 
itnict  and  pen  back  the  water  flowing 

the  said  river,  but  to  leave  a  free 
je  for  certain  quantities  of  the  said 
,  which  said  quantities  were,  until 
odd  alteration,  &c.,  abundant  and 
tent  for  the  effectual  working  of  the 
mill;  and  because  the  said  dam  or 
nr  had,  with  and  by  means  of  the  piles, 
in  the  declaration  mentioned,  been 
^Uy  altered,  &c.,  so  as  to  make  the 

of  a  greater  height  and  of  greater 
osions,  and  more  obstructive  to  the 
ige  of  the  water  over  the  same,  than  it 
Iwretofore  been,  and  than  the  plain tifl*s 
so  entitled  to  keep  up,  have  and  use 
Mme  as  aforesaid,  whereby  the  same 
me  so  constructed  as  to  pen  back  the 
r  of  the  said  river  to  a  much  greater 
at  than  the  same  had  been  formerly 
ed  back — [justifying  the  committing 
e  alleged  trespasses]. 
Kplieation  to  the  above  pleas,  that  by 

Geo*  I.  c.  24,  (private)  intituled  '  An 
to  make  the  river  Kennet  navigable 

Reading  to  Newbury,  in  the  county  of 
^'  certain  persons  dberein  named  were 
overed  to  make  the  said  river  Kennet 
ph\e  and  passable  for  boats,  &c.,  and 
•time  to  time  to  continue,  maintain, 
■He  such  navigation  in  such  manner 
hsy  ahoold  think  fit ;  and  for  those 
(■•fes  (amongst  other  things)  to  build, 
^tilTupy  and  make  in  the  said  river 
|M|fi  miMB^ pens  for  water,  stanks,  dams 


and  other  works,  as  and  where  they,  Uieir 
heirs,  assigns  and  nominees,  should  think 
fit  and  convenient,  and  fix>m  time  to  time 
to  aker,  repair  and  amend  the  same.  And 
it  was  by  the  said  act  further  enacted,  that 
if  any  person  or  persons,  at  any  time  after 
the  said  river  was  made  Davigable«  should 
happen  to  sustain  any  damage  or  injury 
in  his  lands,  tenements,  hereditaments, 
mills,  weirs,  water-engines,  or  wharfs  by 
the  said  undertakers,  their  heirs,  assigns 
or  nominees,  raising  the  water  to  a  prejudi- 
dicial  height,  or  turning  the  stream,  or  by 
their  taking  away,  wasting  or  diverting 
the  water  from  the  said  meadows,  mills, 
water-engines  or  wharfs,  in  such  case  it 
should  and  might  be  lawful  for  the  Com- 
missioners in  and  by  the  said  act  named 
and  appointed,  or  any  aeven  or  more  of 
them,  and  they  were  thereby  required,  by 
the  inquisition  of  twelve  men,  to  be  im- 
pannelled  and  returned  as  therein  men- 
tioned, from  time  to  time  to  settle  and 
assess  sueh  damage  or  injury ;  and  provi- 
sions were  by  the  said  act  made  for  secur- 
ing a  recompense  or  satisfaction  for  the 
same  to  the  proprietors  of  such  lands, 
mills,  weirs,  water-engines,  or  wharfs  as 
are  in  the  said  act  particularly  men- 
tioned. That  by  an  act,  53  Geo.  3. 
c.  119.  (local  and  personal,  public)  it  was 
enacted,  that  it  should  be  lawful  for  the 
said  company  of  proprietors  of  the  Ken- 
net and  Avon  Canal  Navigation,  and 
they  were  thereby  empowered,  to  purchase 
unto  themselves,  their  successors  and  as- 
signs, all  that  the  power,  authority,  &c., 
of  making  and  continuing  the  said  river 
Kennet  navigable  and  passable  for  boats, 
&c.,  and  of  using  such  navigation  in  such 
manner  as  they  should  think  fit,  created 
in  and  by  the  several  acts  therein  recited, 
and  all  the  powers,  rights,  privileges, 
means  and  remedies  by  the  said  acts 
given  for  carrying  into  effect  the  pur- 
poses of  the  same  acta  or  any  of  them. 
That  after  the  passing  of  the  said  first- 
mentioned  act  the  said  river  Kennet  was 
made  navigable,  under  and  in  pursuance  of 
the  provisions  therein  contained,  and  so 
remained  and  continued  during  all  the 
time  hereinafter  mentioned;  and  that  after 
the  passing  of  the  said  several  acts  of  par- 
liament, M  the  said  powers,  authorities, 
rights,  privileges,  means  and  remedies  in 
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the  said  first  act  mentioned  and  referred 
to  were,  in  pursuance  of  the  provisions 
of  the  said  last-mentioned  act  of  parlia- 
ment, by  indenture,  duly  executed,  granted, 
and  confirmed  to  the  plaintiffs,  their  suc- 
cessors and  assigns,  whereby  the  plaintiffs 
became  and  still  are  seised  and  possessed 
of  and  were  and  are  the  assignees  of  the 
powers,  authorities,  rights,  privileges,  means 
and  remedies  in  and  by  the  said  act  of  par- 
liament firstly  mentioned,  granted  to  the 
undertakers  Uierein  mentioned,  their  heirs 
and  assigns.  That  after  the  passing  of  the 
said  first-mentioned  act  of  parliament,  the 
said  undertakers  in  the  said  act  mentioned 
did,  under  the  powers  of  the  said  act 
of  parliament,  and  for  the  purpose  of 
cojitinuing,  maintaining,  and  using  the  said 
navigation  in  the  said  first-mentioned  act 
mentioned  and  referred  to,  after  the  said 
part  of  the  said  river  had  been  so  made 
navigable  as  aforesaid,  and  whilst  the  same 
remained  and  was  navigable,  and  whilst 
divers  boats,  barges,  lighters,  and  other 
vessels  were  used  to  pass  in  and  along, 
and  navigate  the  same,  and  for  the  reason- 
able and  necessary  regulation  of  the  water 
in  the  said  river,  for  the  purposes  of  such 
navigation,  put,  place,  and  construct  in  a 
certain  part  of  the  said  river,  to  wit,  &c., 
the  said  dam  or  barrier  in  the  said  decla- 
ration mentioned;  and  that  afterwards, 
and  just  before  the  said  time  when,  &c., 
it  became  and  was  reasonable  and  neces- 
sary for  the  purposes  last  aforesaid,  to  wit, 
of  continuing,  maintaining,  and  using  the 
said  navigation,  and  of  regulating  the 
water  in  the  said  river  for  the  purposes 
thereof,  and  for  the  necessary,  reasonable, 
and  beneficial  use  of  the  said  navigation  by 
the  said  boats,  &c.,  that  the  said  dam 
should  be  a  little  altered,  closed  up,  and 
enlarged,  and  that,  for  that  purpose,  divers 
piles,  stakes,  and  hurdles  should  be  put, 
placed  in,  and  added  to  the  same,  and  that 
the  said  dam  should  be  made  of  somewhat 
greater  height  and  dimensions,  so  as  to 
pen  back  the  water  of  the  said  river  to  a 
somewhat  greater  extent  than  the  same 
had  formerly  done,  wherefore  the  plaintiffs 
did,  just  before  the  said  time  when,  &c.,  as 
was  reasonable  and  necessary  for  the  cause 
and  purposes  aforesaid,  put  and  place  in 
the  said  dam,  and  add  thereto  the  said  piles, 
stakes,  and  hurdles  in  the  declaration  men- 


tioned, fjustifying  the  altemdon,  &c.  of 
the  damj. 

Rejoinder,  that  before  the  paasing  of  the 
53  Geo.  3.  c.  119,  and  before  the  altering, 
partial  closing  up,  and  enlarging  of  the  said 
dam  or  barrier,  as  in  the  said  several  plesi 
mentioned,  the  most  noble  Charles  Sey- 
mour Duke  of  Somerset,  and  all  other 
persons  named  as  Commissioners  in  the 
act  of  parliament  in  the  said  replication 
first  above  mentioned,  and,  also,  all  sod 
every  new  Commissioner  or  Commissioners, 
who  had  ever  been  appointed  under  or  in 
pursuance  of  the  provision  in  that  behalf 
contained  in  such  aQt,  had  died,  and  that 
there  were  not  at  either  of  the  times  in  the 
rejoinder  before  mentioned,  and  never 
since  have  been  in  existence  any  Com- 
missioners or  Commissioner,  successors  or 
successor  to  the  said  most  noble  Charles 
Seymour  Duke  of  Somerset,  and  the  othtx 
persons  so  named  as  Commissioners  in  and 
by  the  said  act  as  aforesaid,  or  to  either  of 
them,  nor  any  Commissioners  for  the  pur- 
poses in  the  said  act  in  that  behalf  speci- 
fied, &c.     Verification. 

General  demurrer  and  joinder. 

The  case  was  argued  (1)  by 

Whateley  {Gray  with  him),  for  the  plaii^^ 
tiffs,  and 

Phipsofif  for  the  defendant. 

The  points  argued  on  either  side,  tfl^ie- 
ther  with    the   material   portions  of  tlie 
act  of  parliament,  are  sufficiently  stated  is 
the   opinions   expressed    by   the  learned 
Judges  upon  the  case. 

Cur.  ad»m  mU. 

The  Judges  not  being  agreed,  now  deK- 
vered  their  opinions  seriatim. 

Crompton,  J. — This  was  an  sction  of 
trespass  for  cutting  and  breaking  4ierttiB 
piles,  stakes  and  hurdles,  ibrmiBg  pirt^ 
a  dam  of  the  plaintiffs  in  the  river  KeBfC^ 
The  defendant  justified  the  reniovisg  ^ 
part  of  the  dam  in  question,  on  the  ffo^ 
that  it  was  an  enlargement  of  a.4siBi  f<^ 
merly  erected,  and  that  such  enlsigtfi^ 
obstructed  the  water  formerly  tUawtd  ^ 
pass  by  the  dam,  and  whidk  water  tbj 
defendant  claimed  a  right  tt>iniiespeet^ 

<1)  April   28,    befm   Lsri   Csmbdl,  Ci" 
WightiDSD,  J.,  Erifl,  J.  •nd.QrMB^tOi^). 
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B  plaintiffs  stated  in  their 
t  &e  dam  was  enlarged  by 
jmrpose  of  maintaining  the 
'  the  Kennet,  under  the 
met  of  parliament  of  the  1 
:.  The  defendant  rejoined, 
lU  the  Commissioners  nomi- 
ct  of  parliament  for  the  pur- 
^  compensation  for  damages, 
[•doners  subsequently  nomi* 
be  act,  were  dead,  and  that 
[ien  were  in  existence  when 

en]ai%ed.***  The  plain tiffli 
rred  to   this'  rejoinder,  the 

whether  the  powers  under 
dbltlffs  had  acted  had  been 
fed  by  the  death  of  all  the 
I  named  in  the  act  or  subse- 
inted,  and  by  reason  of  no 
I  under  the  act  being  in 
;h<e  time  of  the  making  the 
led  in  the  replication.  By 
m  of  the  act,    powers  are 

persons  ilamed  in  the  act, 
igfis  and  nominees,  to  make 
et  narigable,  and  from  time 
tinue,  maintain  and  use  the 
d  to  dig  and  cut  through  the 
▼er,  and  to  erect  in  the  river, 
lands  adjoining  or  near  to 
s,  pens,  dams,  &c.,  and  from 
» idter,  repair  and  amend  the 
do  all  matters  and  things 
raid  think  necessary  for  the 
naintaining  the  river  navi- 
te  improvement  and  preser- 
;  the  said  undertakers,  &c. 
dsfketion  to  the  owners,  &c. 
,  weirs,  mills,  tenements,  or 

respectively  as  shall  be 
removed,  or  otherwise  made 
carrying  on  or  effecting  the 
m,  or  for  maintaining  or 
■ame,  as  the  Commissioners 
t  purpose  should  direct,  in 
irtakers  should  not*before- 
iteed  with  the  proprietors  of 
iHla,  lands,  tenements  and 
#Mpeetively  concerning  the 
JSM  section  Commissioners 
h<^te  mediate  between  the 
it^tbue^Wners  and  occupiers 
,  tenements  and  here- 
[to  «r  near  tiie  river  as 
\  toaie  use  of,  and 


to  settle  the  satisfhction  the  parties  were 
to  have  for  such  proportion  of  their  lands, 
&c.  as  should  be  cut,  digged,  removed,  or 
made  use  of ;  and  powers  of  settling  dis- 
putes by  a  jury  are  then  given  to  the 
Commissioners,  and  the  undertakers,  upon 
pa3rment,  and  not  before,  were  author&ed 
to  remove,  dig,  cut  and  use  the  lands,  fte. 
According  to  these  clauses,  the  satis&ction 
to  the  owners  in  the  manner  prescribed 
was  made  a  condition  precedent  to  the 
digging  and  using  the  lands  of  the  adjoin* 
ing  owners ;  and  as  the  non-ejdstence  of 
the  Commissioners  prechides  the  assessing 
satisfaction  in  the  mode  prescribed,  no 
powers  of  this  descriptiiDn  could  be  exer- 
cised after  the  Commissioners  ceased  to 
exist,  except  in  die  ease  of  an  agreement 
between  the  undertakers  and  the  owners. 

This  provision  for  an  antecedent  satis- 
faction was  property  applicable  to  the 
taking  and  injuring  land,  the  compensation 
for  which  could  be  settled  beforehand,  but 
it  was  not  applicable  to  many  cases  of 
consequential  damisge;  and  accordingly 
the  act  of  pariiament  does  not  include  such 
cases  in  the  provision  for  compensation  to 
which  I  have  referred.  This  provision  for 
compensation  in  the  1st  secti<m  is  much 
narrower  than  the  powers  given  by  that 
section,  and  only  includes  compensation 
for  the  direct  trespasses  to  the  land  which 
it  specifies.  It  was  proper,  thisrefore,  to 
make  other  provisions  for  compensation 
for  consequential  damages,  and  this  was 
attempted  to  be  done  by  the  18th  section 
of  the  act— [His  Lordship  read  part  of  the 
18th  section  (2).}— The  making  sati^hc- 
tion  for  damages  of  this  description  could 
not  be  made  a  condition  precedent  to  the 
doing  the  act  which  might  cause  the 
damage;  and  accordingly  in  this  section 
provision  is  made  ibr  subsequentiy  ascer- 
taining and  setUing  and  recovering  such 
damages.  The  damage  sustained  by  the 
mill-owner  in  the  present  case  was  of  this 
latter  class,  and  acoor^g  to  the  intention 
of  the  firamers  of  the  act,  he  ought,  after 
the  acts  done  and  the  mischief  sustained, 
to  have  had  his  compensation  assessed  for 
the  damages  which  the  exercise  of  the 
powers  had  occasioned.    The  question  is, 

(2)  This  section  is  stated  fullj  in  the  Judgtasfit 
of  Lord  Campbell,  C.J.,^atf,  p.  437. 
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whether,  by  reason  of  the  mode  of  assess- 
ing the  amount  of  such  damage  being  lost, 
the  plaintiffs  have  lost  the  powers  expressly 
given  them  by  the  Ist  section,  and  the 
exercise  of  which  is  not  made  to  depend 
upon  a  prior  satisfaction. 

It  was  argued  before  us  that  the  legisla- 
ture must  be  taken  as  impliedly  enacting 
that  powers,  the  exercise  of  which  must  be 
injurious  to  the  mill-owners,  and  which  the 
legislature  would  not  have  given  without  a 
compensation  clause,  should  cease  on  the 
cesser  of  the  powers  of  compelling  compen- 
sation. It  could  not  be  said  that  the  mak- 
ing satisfaction  was  a  condition  precedent 
to  the  exercise  of  these  powers;  but  it 
was  said  that  the  powers  were  co-existent 
with  the  Commissioners  under  the  act, 
and  that  the  existence  of  the  means  of 
obtaining  compensation  was  a  condition 
precedent  to  the  exercise  of  the  powers. 
It  appears  to  me,  that  if  we  were  to  yield 
to  this  argument  we  should  rather  be 
making  the  act  of '  parliament  than  con- 
struing it.  The  1st  section  gives  what 
may  be  called  two  classes  of  powers :  one 
is  to  be  exercised  only  on  a  condition  pre- 
cedent being  complied  with;  the  act  is 
silent  as  to  any  prior  condition  with  respect 
to  the  other.  It  is  true  that  in  all  proba- 
bility the  legislature  thought  that  they  had 
sufficiently  provided  for  the  compensation 
to  the  mill-owners,  and  that  if  they  had 
foreseen  what  has  happened  they  would 
not  have  left  the  mill-owners  without  com- 
pensation ;  but  their  course  probably  would 
have  been  to  have  given  the  compensation 
in  a  more  secure  way,  and  not  to  have  taken 
away  the  powers.  Can  we  properly  imply 
a  condition  which  is  to  take  away  the  pow- 
ers expressly  given  by  the  statute,  because 
the  legislatiure  have  failed  in  making  a 
sufficient  provision  for  compensation  to 
parties  injured  by  the  exercise  of  those 
powers?  I  find  express  powers  given  by 
the  act,  which  are  clearly  sufficient  for  the 
purposes  for  which  they  have  been  used. 
I  cannot  say  that  tliese  powers  have  ceased 
by  implying  a  condition  which  the  legis- 
lature have  never  contemplated,  from  cir- 
cumstances which  they  had  not  in  their 
contemplation ;  and  which,  if  they  had  con- 
templated, they  would,  in  my  opinion,  have 
guarded  against — ^not  in  the  way  now  sug- 
gested, by  taking  away  the  powers,  but  by 


providing  some  other  modb  of 
compensation.  If  I  were  to 
implication  from  what  I  maj 
upon  as  the  intention  of  the  1^ 
should  think  it  a  less  straining 
to  imply  that  in  such  a  case  a  : 
compensation  should  be  recovei 
to  imply  that  the  powers  were 
The  legislature  did  intend  tluit 
sation  should  be  made,  though 
failed  in  the  mode  of  carrying  il 
they  neither  contemplated  noi 
that  the  powers  which  may  be 
for  the  preservation  and  the  ver] 
of  the  navigation  should  ceaae. 
be  remembered  that  the  non-ei 
Commissioners  has  not  h^pene 
the  default  of  the  plain tiff8»  or  1 
takers  whom  they  represent*  '. 
missioners  were  a  distinct  body 
through  their  negligence  in  not 
vacancies,  according  to  the  dix 
the  act,  that  the  mischief  has  oci 
would  be  equally  hard  on  the  p 
have  the  navigation  injured  th 
want  of  the  powers  necessary  foi 
tenance  and  preservation,  as  it 
defendant  to  sustain  the  injury  t 
Finding  that  the  legislature  have 
given  the  powers  in  question,  anc 
do  not  take  them  away  by  an 
words,  in  the  event  that  has  happ 
not  think  that  I  can  imply  ) 
powers  are  to  cease  because  the  1 
have  not  provided  a  sufficient 
settling  and  recovering  the  com 
If  they  had  given  no  compensatic 
inadvertence,  the  powers  would 
good.  The  case  appears  to  me 
same  when  the  compensation 
powers  being  given  to  be  exerci 
the  compensation  is  to  be  inqoiic 
I  have  assumed,  for  the  porpo 
judgment,  that  no  mode  of  obtai 
pensatiou  exists,  because  I  think 
in  that  case,  the  law  is  in  favonr 
istence  of  the  powers.  I  do  not, 
wish  to  be  considered  as  saying 
is  no  mode  of  obtaining  satidBietii 
seem  grave  objections  to  the  mo 
were  adverted  to  in  the  argiime 
sible  modes  of  obtaining  compeiu 
I  am  by  no  means  certain  that  • 
may  not  exist.  It  is  not,  howei 
sary  to  decide  this  poin^  M  I  i 
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Ac  powers  do  not  cease,  even  if  all  power 
^'^obtafadng  compensation  is  gone.  I  think, 
therefore,  that  fiie  rejoinder  contains  no 
•ttffldcnt  answer  to  the  replication,  and 
tfaa;t  fh^  plaintiff  are  entitled  to  our  judg- 
ment that  the  rejoinder  is  bad. 

Erie,  J, — I  agree  in  the  judgment  of 
my  Brother  Crompton.     The  question,  in 
ial>8tance,  appears  to  me  to  be,  whether 
die    right  given  by  statute  to  the  canal 
company  to  raise  a  weir  for  the  necessary 
purposes  of  the  canal  is  taken  away  by 
Ui^,  in  the  event  that  the  right  given  to 
the   owner  of  a  mill  by  the  same  statute 
to  recover  compensation  for  consequential 
d&TTUge  to  his  mill,  through  Commissioners, 
is  lost  because  there  are  no  Commissioners ; 
and  I  think  the  answer  must  be  in  the 
n^ative.    The  right  of  the  canal  company 
h  given  imconditionally,  and  at  the  time 
ilieii  the  right  is  exercised  it  is  contingent 
wbedier  there  will  be  any  damage  to  be 
compensated.     If  one  of  the  two  parties 
is  to  lose  his  right,  the  canal  company  has 
ftic  priority  in  the  order  of  exercising  the 
right;  and  the  owner  of  the  mill  can  shew 
'JO  reason  why  his  rights  should  be  pre- 
^cned  to  the  rights  in  the  canal,  which  are 
Wb  pablic  and  private.     Further,  there 
appears  to  me  to  be  ground  for  holding 
^  an  action  would  lie  against  the  com- 
ply for  not  making  compensation,  be- 
*Ktte,when  the  right  to  raise  the  weir  was 
^'^tted,  the  duty  of  compensating  in  case 
of  damage  was  imposed;   and   Qiough  a 
V^cial  tribunal  for  awarding  such  com- 
P^Biation  was  created  with  a  special  remedy 
^  a  receiver  of  the  tolls,  yet  as  a  right  to 
'^  compensation  exists  at  common  law, 
*d  that  common  law  right  was  rather  re- 
nted by  the  statute  than  created  by  it,  the 
Wsl  remedy  may  be  concurrent  with  the 
•***<*  at  common  law,  or  the  common-law 
"^Wdjr  may  be  revived  upon  the  ikilure 
Jffte  special  remedy.     But  whether  this 
"^  conect  or  not,  the  plaintiffs  seem  to  me 
^ta  entitled  to  judgment,  for  the  reason 
78*6  given. 

moHTMAW,  J^ — ^The  case,  as  it  appeared 
^Wthe  pleadings,  having  been  stated  by 
H^'Btotiher  Crompton,  it  is  unnecessary 
y'lae  to  repeat  it.  It  being  admitted 
2^  the  comfpensating  power  given  by  the 
2^*1ff  oailfknient  is  gone,  the  question 
Votf^e^ukidi^iation  is,  whether  the  power 
Viv8iaia8,XXI.-Q.B. 


of  the  company  to  ^  make  such  alterations 
in  their  dams  and  other  works  as  may  be 
necessary  for  maintaining  their  navigation 
is  gone  also,  if  such  alterations  are  detri- 
mental to  the  rights  of  others,  acquired 
subsequently  to  the  constructing  of  the 
original  dams  or  works.  The  dam  was 
originally  constructed,  and  the  alteration 
made,  under  the  powers  given  by  the 
.1st  section  of  the  1  Geo.  1.  c.  24.  By 
that  section  the  company  were  empowered 
to  make  over,  or  in,  the  river  Kennet, 
such  dams  and  other  works  as  they  might 
think  fit,  and  from  time  to  time  to  alter  the 
same,  and  to  do  all  such  things  as  they 
might  think  necessary  for  maintaining  the 
river  navigable,  or  for  the  improvement  or 
preservation  thereof,  first  giving  satisfoc- 
tion  to  the  owners  or  proprietors  of  such 
lands,  weirs,  mills,  tenements,  or  heredita- 
ments as  should  be  digged,  cut,  or  removed, 
or  otherwise  made  use  of,  for  the  canying 
on  the  navigation,  as  the  Commissioners 
thereafter  named  should  direct,  in  case  the 
parties  could  not  agree.  Under  this  clause 
the  defendant  would  not  be  entitled  to 
compensation  even  if  the  Commissioners 
were  still  in  existence,  as  the  condition  of 
"  first  making  satisfaction"  applies  only  to 
the  actual  taking  or  using  the  lands,  &c.  of 
others,  and  not  to  consequential  damages 
arising  to  persons  whose  lands,  &c.  may  be 
injuriously  affected  by  the  acts  of  the  com- 
pany, though  not  taken  or  used  by  them. 
But  by  the  18th  section  of  the  1  Oeo.  1. 
c.  24,  it  is  enacted,  that  if  any  person  shall 
happen  to  sustain  any  damage  in  his  lands, 
mills,  &c.,  by  the  company  raising  the  water, 
or  diverting  or  taking  away  the  water, 
the  Commissioners  are  required  to  assess 
the  damages  by  a  jury.  This  clause  for 
compensation  is  a  separate  and  independent 
clause,  and  not  by  way  of  condition  either 
previous  or  subsequent  to  the  powers  given 
to  the  company  by  the  1st  section  of  the 
act.  The  act  contains  a  provision  for  the 
supplying  vacancies  in  the  commission,  by 
other  Commissioners  to  be  named  by  those 
who  remain ;  but  it  has  happened  that  all  the 
original  Commissioners  have  died  without 
exercising  this  power,  and  in  consequence  no 
proceeding  for  compensation  can  now  be 
taken  under  the  act.  It  appears  to  me, 
however,  that  the  neglect  of  the  Commis- 
sioners to  appoint  successors,  which  is  not 
31 
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imputable  to  any  default  on  the  part  of  the 
company,  does  not  affect  the  right  of  the 
oompany  to  do  whatever  they  are  em* 
powered  to  do  by  the  Ist  section.  It  was 
no  doubt  intended  by  the  legislature  that 
compensation  should  be  given  in  such  a 
case  as  that  in  question ;  but  the  statute  is 
so  framed  that  the  compensation  clause 
cannot  be  carried  into  effect.  This  may 
be  a  hardship  upon  those  whose  lands  or 
mills  are  injuriously  affected  by  the  works 
of  the  company,  but  it  would  be  equally 
hard  upon  the  company  if  their  navigation 
was  entirely  stopped  on  that  account.  I 
am  therefore  of  opinion,  that  as  the  en* 
abling  powers  given  by  the  first  section 
are  not  by  the  act  made  subject  to  the 
compensating  power  contained  in  the  18th 
section,  nor  dependent  upon  it,  the  com- 
pany might  lawfully  do  what  they  have 
done;  and  that  the  defendant  was  not 
justified  in  pulling  down  part  of  the  dam ; 
and  that  the  powers  given  by  the  1st  sec- 
tion to  the  company  did  not  cease  because 
another  power  given  by  another  independent 
section  of  the  act  to  recover  compensation, 
in  case  injury  was  done  in  exercise  of  the 
powers  given  by  the  1st  section,  had  ex- 
pired. The  case  of  Lister  v.  Lohley  (1) 
is  an  authority  in  the  plaintiffs*  favour, 
shewing  that  an  authority  given  by 
statute  to  do  acts  injurious  to  the  pro- 
perty of  another,  and  giving  satisfaction 
for  the  damage  done,  is  not  made  void  by 
the  failure  of  the  means  for  obtaining  satis- 
faction pointed  out  by  the  statute.  Whe- 
ther the  defendant  may  or  may  not  be 
entitled  to  compensation,  independently 
of  the  provisions  of  the  statute,  it  is  not 
necessary  now  to  consider;  as,  however, 
that  may  be,  it  appears  to  me  that  the 
defendant  was  not  justified  in  pulling  down 
the  part  of  the  dam  which  the  plaintiffs 
had  erected  under  the  authority  of  the  act 
of  parliament.  I  therefore  think  that  the 
plaintiffs  are  entitled  to  our  judgment. 

Lord  Campbell,  C.J. — In  this  case, 
unfortunately,  I  differ  from  my  learned 
Brothers ;  but  as,  after  great  deliberation, 
I  strongly  entertain  a  contrary  opinion,  it 
is  my  duty  to  declare  it.     The  defendant 

(1)  7  Ad.  &  £.  124 ;  8.  c.  6  Law  J.  Rep.  (w.a.) 
K.B.  200. 


has  a  clear  answer  to  the  tretpae 
plained  of,  and  is  entitled  to  our  j 
unless  the  plaintiffs  had  a  right,  i 
1  Geo.  1.  c.  24,  to  raise  the  da 
the  river  Kennet,  and  thereby  t 
the  supply  of  water,  which  (it  is  i 
had  immemorially  flowed,  for  th 
of  his  mill.  If  the  board  of  Con 
ers  appointed,  and  directed  to  be  o 
by  the  2nd  and  3rd  sections  of  th 
had  been  duly  continued,  so  that  t 
dant  might  have  had  compensatic 
loss  occasioned  to  him  by  the  raisi 
dam,  they  would  have  luid  a  righ 
it,  as  they  have  done,  **  for  the  n 
reasonable,  and  beneficial  use  of 
gation,  by  boats,  baiges,  light 
other  vessels."  But  the  question 
ther  they  could  exercise  this  pon 
detriment  of  the  defendant,  afte 
Commissioners  named  in  the  stai 
dead,  and  no  successors  to  them  ] 
or  oould  be  appointed.  I  think 
power  was  not  absolutely  perpe 
depended  upon  the  condition  of  1 
of  Commissioners  being  duly  a 
so  that  compensation  might  be  \ 
the  very  serious  loss  which  the 
of  it  might  occasion.  By  the  Is 
of  the  statute  two  classes  of  po 
conferred  on  the  owners  of  the  nai 
one  to  be  exercised  upon  the 
others,  and  another  class  to  authc 
whereby  consequential  damage  wo 
to  proprietors  on  the  banks  of  t 
The  granting  of  compensation  thr 
instrumentality  of  the  Commission 
pressly  made  a  condition  precedai 
exercise  of  the  first  class  of  power 
said  undertakers,  their  heirs  and 
first  giving  satisfaction  to  the  o 
proprietors  of  such  lands,  wsiv 
tenements,  or  hereditaments  res] 
as  shall  be  digged,  cut,  or  rem 
otherwise  made  use  of,  for  the  eai 
or  effecting  the  said  navigation, 
quite  clear,  therefore,  that  these 
can  no  longer  be  compulsorily  e: 
As  the  consequential  damage  md 
the  exercise  of  the  second  dass  oi 
in  some  cases,  could  not  be  finres 
the  amount  of  it  could  hardly  ever 
estimated  by  anticipation,  no  previa 
faction  is  provided  for  it;  but  8e< 
enacts,  that  **  if  any  peison  shall 
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nage  in  his  mills  by  the  owners  of 
rigatkm  taking  away,  or  diyerting 
er  from  the  said  mills,  or  any  siroi- 
try,  the  Commissioners  shall,  by  a 
ipannelled  as  therein  is  directed, 
mch  damage,  and  appoint  a  receiver 
tolls,  who  shall  from  the  tolls  re- 
pay die  amount  of  the  compensation 
1  to  the  party  grieyed."  Although 
npensation  is  to  come  after  the  act 
m  done  which  causes  the  damage, 
be  supposed  that  the  legislature 
d  to  eonfer  a  power  of  doing  such  an 
or  all  possibility  of  obtaining  com- 
on  for  it  has  ceased,  and  has  ceased 
I  the  de&ttlt  of  the  owners  of  the 
ion  ?  They  had  an  interest  and  a 
I  keep  up  the  board  of  Commission- 
d  there  can  be  no  doubt  that  on 
pplication,  this  Court  would  have 
I  a  mandamus,  under  section  3.  of 
itute,  for  the  appointment  of  new 
inoners.  Suppose  that  the  clause 
lag  these  extraordinary  powers  over 
operty  and  rights  of  others  had 
with  a  preamble :  "  Whereas  there 
ision  hereinafter  made,  by  the  ap- 
lent  of  a  board  of  Commissioners, 
continuance  the  owners  of  the 
ion  may  procure,  for  making  com- 
on  to  those  who  may  suffer  from 
eretse  of  such  powers" — could  it 
leen  contended  that  these  powers 
kave  been  exercised  after  the  owners 
navigation,  who  were  to  exercise 
lad  suffered  the  board  of  Commis- 
to  become  irrecoverably  extinct  ? 
9t  the  legislature,  in  the  first  enact- 
)e  supposed  to  have  had  in  contem- 
all  the  enactments  that  were  to 
!  and  may  not  the  exercise  of  the 
dinary  powers  conferred  be  fairly 
9ed  as  made  conditional  on  the 
of  the  navigation  preserving  the 
of  making  compensation  ?  We  must 
ppose  that  parliament  has  enacted 
cold  be  most  arbitrary  and  iniquit- 
the  language  employed  by  it  will 
tOBStruction  consistent  with  reason 
» ;  and,  looking  to  the  whole  of 
,  I  think  the  meaning  of  it  may 
m  taken  to  be,  that  the  extraordi- 
MMi  which  it  confers,  to  seize  or 
It^liie  property  of  others,  were  only 
while  the  owners  of  the 


navigatioii  took  care  that  compensation 
might  be  obtained  in  the  manner  prescribed. 
The  defendant's  mill  could  no  longer  be 
taken  from  him,  without  his  consent,  for 
the  purposes  of  the  navigation ;  and  why 
shoi^d  it  be  supposed  that  the  company 
have  now  the  power  of  diverting  the  whole 
of  the  water  which  ought  to  low  to  his 
mill,  whereby  his  mill  may  be  rendered 
useless,  and  he  himself  may  be  ruined? 
The  extreme  improbability  of  such  legis- 
lation being  admitted,  an  attempt  was 
made  to  argue  that  the  defendant  may 
obtain  compensation,  although  not  by 
means  of  the  Commissioners.  But  on  the 
supposition  that  the  act  of  raising  the  dam, 
whereby  all  the  water  was  diverted  from 
the  defendant's  mill,  was  lawful,  no  satis* 
factory  mode  has  been  pointed  out  in  which 
compensation  can  be  obtained.  It  is  quite 
clear,  that  the  common  action  on  the  case 
for  wrongfully  diverting  the  water  would 
not  lie,  for  this  supposes  a  conjunction  of 
injury  and  loss,  and  here  would  be  an 
instance  of  damnum  absque  injurid.  But 
it  has  been  suggested,  that  the  legislature 
must  have  meant  that  compensation  should 
be  granted,  and  that  an  action  of  assumpsit 
might  be  supported  on  an  implied  promise 
to  make  compensation,  or,  in  tort,  for 
a  breach  of  duty  in  not  making  compen- 
sation. But  while  the  statute,  by  the  18th 
section,  provides  compensation  in  a  manner 
that  can  no  longer  be  put  in  use,  and 
anxiously  gives  an  effectual  remedy  for 
obtaining  payment  of  the  sum  assessed,  it 
nowhere  else  mentions  compensation  for 
such  a  loss  as  the  present.  All  the  powers 
created  by  the  Ist  section,  while  they  exist, 
are  absolute,  except  as  to  awarding  com- 
pensation through  the  medium  of  the  Com- 
missioners ;  and  if  these  powers  now  exist, 
they  are  altogether  absolute.  How,  then, 
can  there  be  any  implied  promise  to  make 
compensation,  and  how  is  any  such  duty  im- 
posed ?  The  plaintiffs'  counsel  relied  on  the 
case  of  Lister  v.  Lobley^  in  which  this  Court 
intimated  an  opinion  that  an  action  might 
be  maintained  for  compensation  by  the 
owner  of  houses  and  land  after  they  had 
been  taken  under  the  authority  of  an  act 
of  parliament,  although  trespass  would  not 
lie  for  taking  them  without  having  pre- 
viously made  or  tendered  compensation. 
But  there  the  act  authorized  road  trustees 
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votes  given   on  behalf  of  the  defendant 
were    objected    to    as    invalid,   but    the 
learned  Judge  was  of  opinion  that  suffi- 
cient ought  not  to  be  struck  off  to  turn  the 
scale  of  the  election,  and  directed  a  verdict 
to  be  returned  for  the  defendant,  subject 
to  leave  reserved  to  the  relator  to  apply  to 
the  Conrt  to  enter  a  verdict  for  the  Crown  if 
oertain  votes  objected  to  by  him  at  the  trial 
"Were  invalid.  One  class  of  votes  objected  to 
was  taken  to  be  represented  by  the  case 
of  a  voter  described  on  the  burgess  roll  as 
**  Ambrose  Toop  Powning,"  who  delivered 
»  voting  paper  signed  "  A.  T.  Powning." 
It  -Was  admitted  that  in  these  cases  there 
^^aa    no  doubt  as  to  the  identity  of  the 
party  voting,  or  his  qualification  to  vote, 
and  the  objection  was  rested  solely  upon  the 
Sroond  that  a  signature  by  initials  was  not 
*   compliance   with    the    Municipal    Cor- 
poration Act.     Another  set  of  votes  de- 
pended upon  the  following  case : — James 
Cooksley,  who  was  described  in  the  burgess 
roll  as  "  of  Pilton"  and  his  qualifying  pro- 
perty as  "  House  in  the  Street,"  delivered 
^  a  voting  paper  signed  **  James  Cooksley, 
Klton  Street."     It  appeared  in  evidence 
*J»At  Pilton  was  a  parish  lying  partly  in 
^e  borough,  and  that  it  consisted  of  one 
'^'^aiii  street,  and   other   lanes   and  small 
•^'eets;   and  that  the  main  thorough^e 
^  called  "Pilton  Street,"  or  "  the  Street" 
^discriminately.  ' 

A  rule  fdsi  to  enter  a  verdict  for  the 
^^wn  having  been  obtained  pursuant  to 
^  leave  reserved, — 

Orowder  and  Taprell  now  shewed  cause. 
*7*  The  signature  by  initials  is  a  suffi- 
^ent  compliance  with  the  5  &  6  Will.  4. 
^  76.  All  that  is  required  by  the  d2nd 
^^tion  is  that  the  voting  paper  should 
°^  '*  signed  with  the  name  of  the  burgess 

I  looting."  The  signature  may  be  made,  as 
^^t  in  the  voter's  ordinary  way.  Such 
^^gnature  would  be  sufficient  to  satisfy 
^  provision  in  the  Statute  of  Frauds. 
^0  doubt  can  arise  as  to  the  identity  of 
^  voter,  for  he  appears,  and  may  be  asked 
to  tffirm  himself  to  be  the  person  named. 
I^e  could  be  no  deception  practised. 
Sfeiy  means  existed  for  ascertaining  the 
Mnectness  of  the  signature.  The  case  of 
Tke  Queen  v.  Hartlepool  (1)  is  a  strong 

'     <l;raUM«&P.666;  S.C.  onto.p.  71. 


authority  here,  and  establishes  that  it  is 
enough  if  the  signature  be  such  as  the 
party  is  usually  known  by.  Where 
the  christian  name  is  required  in  full, 
it  is  usually  so  expressly  provided.  It 
is  so  in  Schedule  (D.)  to  this  very  act, 
and  in  the  Schedule  to  the  Reform  Act, 
and  in  the  Registration  of  Voters  Act, 
6  Vict.  c.  18.  s.  40,  and  in  the  6  &  7 
Will.  4.  c.  70.  s.  14.  relating  to  the  pub- 
lishing of  newspapers.  The  Uniformity 
of  Process  Act,  2  &  3  Will.  4.  c.  39.  s.  12, 
requires  every  writ  to  be  indorsed  with  tha 
name  of  the  attorney  suing  it  out,  and  it 
has  been  held  that  the  attorney's  christian 
name  need  not  be  stated  —  Pickman  v. 
ColUs(2\  Hartley  v.Rodenhursi{S).  They 
referred  also  on  this  point  to  Owen  v. 
Scales  (4),  James  v.  Swift  (5)  and  Roberts 
V.  Williams  (6).  But,  further,  this  is,  at 
most,  a  misnomer  or  inaccurate  description, 
which  is  cured  by  the  interpretation  clause 
o£  Uie  5  &  6  Will.  4.  c.  76. 

The  Attorney  General,  Slade  and  M, 
Smith,  in  support  of  the  rule. — Section  15. 
of  the  5  &  6  Will.  4.  c.  76.  requires 
that  the  burgess  list  shall  be  made  out  in 
the  form  given  in  Schedule  (D.),  which 
requires  expressly  the  christian  and  sur- 
name at  full  length,  and  the  intention 
was  that  the  voting  paper  should  corre- 
spond with  the  burgess  list,  so  that  there 
might  be  no  doubt  as  to  the  identity  of  the 
party.  There  was  no  necessity  to  express 
in  the  32nd  section  that  the  burgess  should 
sign  at  full  length :  that  was  sufficientiy 
indicated  by  requiring  that  the  name  in 
the  voting  paper  should  correspond  with 
the  name  in  the  burgess  list.  The  proper 
rule  applicable  to  this  question  is  that  laid 
down  by  Wilde,  C.J.  in  Eidsforth  v.  Far- 
rer  (7).  The  "  name  "  of  a  party,  according 
to  its  general  acceptation,  implies  both  the 
christian  names  and  surname  at  full  length. 
That  is  the  way  in  which  it  would  appear 
on  the  burgess-roll,  and  it  should  be  so 
signed  to  the  voting  paper. 

(2)  8  Dowl.  P.C.  429. 

(3)  4  Ibid.  748. 

(4)  10  Mee.  &  W.  657 ;    8.0.  12  Law  J.  Rep. 
(n.s.)  Exch.  26. 

(5)  4  B.  &  C.  681. 

(6)  2  Cr.  M.  &  R.  562  ;  a.  c.  5  Law  J.  Rep.  (n.8.) 
M.C.  23. 

(7)  4  Com.  B.  Rep.  9  ;  a.  c.  nam.  Farrer  v.  Eda-- 
worth,  16  Law  J.  Rep.  (n.s.)  C.P.  132. 
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pitxushed.    The  election  may  be  conducted 

witih  propriety  by  this  method ;  if  it  were 

le^iaired  that  the  christian  name    should 

be    ^Ten  at  full  length,  great  confusion 

mi^lit  follow  firom  such  an  interpretation. 

I  ^Hink  there  is  no  mistake,  and,  there- 

fore,  no  reason  for  having  recourse  to  the 

interpretation   clause.      As   to  the   other 

TQtes   objected    to,  the   point  is    hardly 

arguable.     It  is  quite  clear  that  all  that 

is   required  is  that  the  name  of  the  street, 

lane,  or  other  place  shall  be  stated  on  the 

voting  paper.     According  to  the  evidence, 

this  was  expressly  complied  with. 

OoLERiDGE,  J. — I  remember  at  Eton  being 
iMlLed,  "  Quid  est  tibi  nomen  et  cognomen  ?" 
and  of  course  I  was  then  bound  to  give  my 
^rHole  names,  both  christian  names   and 
surname,  and  my  surname   alone  would 
not  Iiave  sufSced.  Here,  however,  we  have 
to  deal  with  a  statute  providing  a  mode  of 
election  where  the  votes  are  to  be  given 
^y  persons  of  all  degrees  of  life  and  scho- 
larship, and  which  does  not  require   the 
ability  of  the  party  voting  to  write.     The 
▼oters  are  to  bring  papers  with  their  names 
■igned — not  merely  written — on  them.  We 
9Te  called  upon  to  put  a  very  narrow  con- 
*traction  on  these  words,  and  to  say  that 
^h»j  mean  both  christian  name  and  sur- 
luone  written  at  full  length.     But  such  a 
conatrnction  would  be  against  the  firan- 
^uae,  which  is  contrary  to  the  universal 
''lie  adopted  by  the  Courts.    It  is  not  ne- 
^^■■aiy  to  have  recourse  to  section  142, 
^'^cause  this  is  not  a  case  within  its  pro- 
'^iuons.    But  we  may  call  it  in  aid,  to 
■^*ew  that  the  intention  of  the  legislature 
^aa  in  favour  of  the  franchise.     It  thus 


gives  a  key  to  the  meaning  of  other  parts 
of  the  act.  Returning  then  to  section  32, 
what  is  the  proper  meaning  there  of  a  man 
signing  his  name?  In  popular  language 
that  Would  be  satisfied  by  signing  the  ini- 
tials of  his  christian  name  and  his  surname. 

Erle,  J. — The  voter  who  signs  the  vot- 
ing paper  with  his  surname  at  full  length 
and  an  initial  for  his  christian  name,  has  in 
my  judgment  complied  with  section  32.  I 
take  it  to  be  a  general  rule  that,  in  the 
case  of  parties  claiming  to  exercise  rights 
under  this  statute,  we  are  to  inquire  whe- 
ther they  have  expressed  according  to 
common  understanding  their  intention  to 
vote.'  If  so,  it  is  a  valid  exercise  of  the 
right,  and  our  duty  is  to  see  it  carried  into 
effect.  Now,  where  a  man  signs  the  ini- 
tial of  his  christian  name  and  ^lis  surname, 
he  has  according  to  common  understand- 
ing signed  his  name.  Therefore,  without 
having  recourse  to  the  interpretation  clause, 
these  voting  papers  are  valid. 

Crompton,  J. — These  voting  papers 
were  clearly  signed  with  the  name  of  the 
burgess  voting.  We  must  construe  the 
words  as  they  are  used  in  common  par- 
lance ;  and  no  one  reading  this  statute 
could  doubt  that  such  a  signature  is  suffi- 
cient. There  are  many  authorities  that  an 
instrument  to  be  signed  with  the  name  of 
a  party  may  be  signed  by  initials.  This 
very  section  also  says,  that  the  voting 
paper  shall  contain  the  christian  names 
and  surnames  of  the  persons  voted  for, 
thereby  shewing  that  greater  particularity 
is  required  in  that  instance. 

Rule  discharged. 


The  following  cases  will  appear  in  the  Volume  for  1853  : — 

^^'^  ▼.  Holden,  Goodwin  t.  Cremer^  Martin  t.  Clutf  Palk  t.  Skinner,  Macgregor  t.  the  Official  Manager  nf 
ike  Dover  and  Deal  Railway  Company,  (in  error),  and  0*tler  t.  Cooke,  (in  error.) 
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rHUTCHINSON  V,  THE  SURREY 
<  CONSUMERS  GAS-LIGHT  AND 
(^       COKE    ASSOCIATION. 

ny— Contract— 1  ^  8  Vict.  c.  110. 
Provisional  and  complete  Registra- 


ion  for  work  and  labour  does  not 
i  a  company  completely  registered 
Umefor  the  company  provisionally 

mny  completely  registered  is  not 
my  contract  made  by  the  promoters 
wisional  registration, 
—  whether  a  company  is  liable, 
)lete  registration,  to  be  sued  in  its 
name  upon  contracts  previously 
the  provisionally  registered  com- 
H  such  contracts  are  within  section 
7  4*8  Fict.c.  110. 

3r  work  and  labour  done  by  the 
ui  engineer,  in  the  formation  of 
r  Consumers  Gas  Light  and  Coke 
n,  procuring  a  site  for  the  works, 
leave  to  lay  down  the  mains, 
us,  &c.  and  salary  at  500/.  per 
Sieed  to  be  paid. 
•FixBt,  as  to  50/.,  parcel,  &c., 
amuZXL-aP. 


payment  into  court  of  50/.  and  Is.  damages, 
and  never  indebted  as  to  the  residue ; 
second,  as  to  the  said  residue,  payment. 

At  the  trial,  at  Guildhall,  before  Jervis, 
C.J.,  after  Trinity  term,  it  appeared  that 
early  in  1848,  one  Byron,  then  acting  as 
promoter  of  the  intended  association  with 
others,  engaged  the  plaintiff  as  engineer, 
and  agreed  to  give  him  500/.  for  his  ser- 
vices. In  November  1848  the  company 
was  provisionally  registered.  The  plaintiff 
gave  his  whole  time  to  the  provisionally 
registered  company  during  the  whole  of  the 
remainder  of  1848  and  until  May  1849,when 
the  company  was  completely  registered,  and 
after  that  time  he  remained  in  the  service  of 
the  company.  The  Chief  Justice  left  it  to 
the  jury  to  say  whether  enough  had  been 
paid  into  court  to  cover  the  amount  of  work 
done  since  complete  registration,  who  found 
that  the  50/.  was  enough;  and  he  ruled 
that  the  plaintiff  was  not  entitled  to  recover 
against  the  company  for  work  done  before 
it  was  completely  registered,  nor  upon  the 
contract  made  before  provisional  registra- 
tion ;  upon  which  the  verdict  was  entered 
for  the  defendants. 

ByleSy  Serj.  now  moved  for  a  rule  for 
a  new  trial  on  the  ground  of  misdirection. 
— His  Lordship  ought  to  have  told  the 
B 
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jury  that  under  section  23.  of  the  7  &  8  Vict, 
c.  110.  the  plaintiff  was  entitled  to  recover 
for  work  done  by  him  for  the  provisionally 
registered  company. 

[M  AULE,  J. — You  cannot  have  an  action 
for  work  and  labour  done  for  the  com- 
pletely registered  company,  at  their  request: 
it  was  done  for  a  company  provisionally 
registered^  and  at  their  request.] 

In  this  case  there  was  an  express  con- 
tract with  the  plaintiff  to  pay  him  500Z. 
a  year. 

[M  AULE,  J. — That  was  before  provisional 
registration.] 

There  was  evidence  of  the  adoption  of 
that  contract  by  the  company  after  pro- 
visional registration. 

[Maule,  J. — That  point  was  not  made 
at  the  trial.] 

Maule,  J. — ^The  direction  to  the  jury 
was,  that  section  23.  ofthe7&  8  Vict.  c.  110, 
which  enables  the  promoters  of  a  company 
provisionally  registered  to  make  contracts 
of  a  certain  description,  did  not  validate 
this  contract,  which  was  made  before  pro- 
visional registration,  as  against  tlie  com- 
pletely registered  company.  The  point 
was  not  presented  at  the  trial,  how  far, 
owing  to  any  adoption  subsequent  to  pro- 
visional registration,  this  might  have  been 
considered  as  a  contract  made  after  pro- 
visional registration,  nor  how  far  such  a 
contract  would  bind  the  company  after 
complete  registration.  T  do  not  think  that 
we  ought  to  disturb  the  verdict  of  the  jury 
by  now  suggesting  that  there  was  some 
evidence  which  might  have  raised  these 
questions. 

Williams,  J. — The  ground  taken  at  the 
trial  was,  that  the  contract  had  been  made 
before  provisional  registration,  which  the 
company  were  called  upon  after  complete 
registration  to  perform.  1  think  it  is  im- 
possible to  contend  that  any  contract  made 
by  the  promoters  before  provisional  regis- 
tration can  bind  the  present  company.  As 
to  any  contract  made  by  the  promoters 
under  section  23.  I  do  not  offer  any  opin- 
ion ;  but  that  question  does  not  arise. 

Talpourd,  J.  and  Jervis,  C.J.  con- 
curred. 

Rule  refused. 


} 


COTTERELL  9.  JONES  AND 


1851. 

Nov.  25 

Pleading — Arrest  of  JudgmenA- 
for  maliciously  bringing  Action  in  . 
Insolvent — Damage  —  Averment — 
Nonsuit — Jtidgment'^Extra  ComU* 

No  action  lies  for  commencing  an 
cvting  an  action  maliciously  and 
reasonable  or  probable  cause  in  the 
a  third  party,  without  an  aUegaium 
that  legal  damage  has  been  sustained 

Per  Williams,  Z.-^With  such  al 
the  action  lies. 

The  declaration^   after  stating 
defendant,  in  the  name  of  a  thiri 
whom  he  knew  to  be  insolvent,  ma 
and  without  reasonable  or  probabi 
commenced  and  prosecuted  an  actiat 
the  plaintiff,  in  which  the  then  plat 
nonsuited,  proceeded  as  follows : 
was  considered  by  the  said  Court 
said  L.  H,  O.   should  take  nathin 
said  writ,  but  that  he  and  his  pi 
prosecute  should  be  in  mercy,  ^c. 
upon  and  whereby  the  said  suit  tm 
determined.     By  means  of  which 
the  plaintiff  was  put  to  costs  in  d 
the  action,  which  costs  he  was  unable 
from  the  said  L,  H,  O,  who  woi 
unable  to  pay  the  same  ;  and  was  a 
vexed  and  injured,  ^*c. 

Held,  insufficient  in  arrest  of  j 
(the  plaintiff's  counsel  admitting 
non-payment  of  extra  costs  would  m 
subject  of  legal  damage  so  as  to  mail 
action),  inasmuch  as  it  was  consisi 
the  declaration  that  no  ordinary  ca 
awarded  to  the  plaintiff  on  the  wmsu 
to  his  own  neglect  to  apply  for  them^ 
this  was  the  only  reason  of  his  / 
obtain  them. 

Case.  The  declaration  stated,  thf 
the  committing  of  the  grievances  he 
mentioned,  to  wit,  on  the  22nd  of 
1844,  a  certain  promissory  note  in 
dated  the  4th  of  October  1844,  and 
the  plaintiff,  for  the  payment,  to  the 
William  Merton,  of  the  sum  of  5(M. 
months  after  date,  and  indorsed  ' 
by  the  said  William  Merton,  b 
delivered,  so  indorsed  by  the  stud 
Merton,  to  the  defendant  Jones,  ai 
for  the  payment  of  a  certain  othei 
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ing,  dated  the  17th  of  July 

by  one  Robinson,  for  the 
liam  Pratt  or  his  order  of 
itbs  af^er  date,  and  indorsed 
;t,  Charles  Pratt,  the  plain- 
l  William  Merton,  and  then 
ndant  Jones,  and  upon  the 
lid  promissory  note  for  50/. 
led  by  Jones  to  the  plaintiff 
issory  note  for  18/.  being 
atisfied.  That  there  never 
alue  or  consideration  than 
the  making  or  payment  of 
jsory  note  for  50/.  by  the 
iie  indorsement  or  payment 
ihe  said  William  Merton  or 
It  Jones  holding  the  same. 

and  before  the  committing 
vances,  to  wit,  on  the  day 
aforesaid,  the  said  William 
^tt,  William  Merton,  and 
)ectively  paid  to  Jones,  and 
ved  from  them  respectively 

satisfaction  and  discharge 
issory  note  for  18/.,  and  of 
ages,  and  costs  due  thereon 
thereof,  and  the  said  pro- 
>r  18/.,  and  the  lien  and 
I  Jones  on  the  said  promis- 
)/.,  then  became  and  were 
nd  it  then  became  and  was 
!  said  Jones  to  deliver  and 
promissory  note  for  50/.  to 

yet  the  defendants,  well 
remises,  but  contriving  to 
ntiff  and  extort  and  obtain 
I  monies,  afterwards,  to  wit, 

January  1850,  falsely  and 
ongfully,  vexatiously  and 

without  any  reasonable  or 

conspired  together,  falsely 
\  and  without  any  reason- 
e  cause,  to  commence  and 
tion  in  the  Court  of  Com- 
^^'^estminster,  for  a  sum  of 

16/.  and  interest  thereon, 

the  said  promissory  note 
•tended  to  be  due  and  owing 
laintiff  on  the  same  proniis- 
I8t  the  now  plaintiff,  in  the 
Osborne,  as  the  plaintiff  in 

and  the  pretended  holder 
the  same  promissory  note, 
I  benefit  of  themselves  the 
,  the  laid  L.  H.  Osborne, 


then  being,  as  the  defendants  well  knew,  a 
person  in  poor  and  indigent  circumstances 
and  wholly  unable  to  pay  the  costs  which 
the  now  plaintiff  would  necessarily  incur 
in  defending  the  said  action.  And  in 
furtherance  of  the  said  conspiracy,  the 
defendants,  contriving  as  aforesaid,  after- 
wards, to  wit,  on  &€.,  falsely  and  mali- 
ciously, wrongfully,  vexatiously,  and  de- 
ceitfully, and  vidthout  any  reasonable  or 
probable  cause,  commenced  an  action  in 
the  said  court,  on  the  last-mentioned  pro- 
missory note,  against  the  now  plaintiff  in 
the  name  of  the  said  L.  H.  Osborne,  as 
the  plaintiff  and  as  the  holder  and  owner  of 
the  said  promissory  note,  but  for  the  bene- 
fit of  themselves  the  defendants,  and  then 
falsely,  maliciously,  vexatiously  and  deceit- 
fully, and  without  any  reasonable  or  pro- 
bable cause,  claimed  in  the  said  action  the 
said  sum  of  16/.  and  interest,  as  due  from 
the  now  plaintiff  to  the  said  L.  H.  Osborne 
on  the  said  promissory  note  for  50/. ;  and 
then  compelled  the  now  plaintiff  and  the 
now  plaintiff  then  did  appear  to  and  plead 
to  and  defend  the  said  action  in  the  said 
court ;  and  the  defendant,  in  further  pur- 
suance of  the  said  conspiracy,  and  further 
contriving  as  aforesaid,  falsely,  maliciously, 
wrongfully,  vexatiously  and  deceitfully,  and 
without  any  reasonable  or  probable  cause, 
prosecuted  the  said  action  in  the  said  court 
against  the  now  plaintiff,  until  afterwards, 
to  wit,  on  &c.,  when  the  said  L.  H.  Osborne 
was  nonsuited  in  the  said  action  ;  and  the 
plaintiff  further  says,  that  afterwards,  to 
wit,  on  &c.,  it  was  considered  in  and  by 
the  said  Court  that  the  said  L.  H.  Osborne 
should  take  nothing  by  his  said  writ,  but 
that  he  and  his  pledges  to  prosecute  should 
be  in  mercy,  &c.,  as  by  the  record  and 
proceedings  thereof,  still  remaining  in  the 
said  court,  more  fully  and  at  large  appear ; 
whereupon  and  whereby  the  said  suit  be- 
came and  was  and  is  wholly  ended  and 
determined  ;  by  means  of  which  premises 
the  now  plaintiff  was  put  to  and  necessa- 
rily did  incur  great  costs  and  expenses 
in  and  about  defending  the  said  action, 
amounting  to  a  large  sum,  to  wit,  50/., 
which  he  has  been  and  still  is  wholly 
unable  to  obtain  from  the  said  L.  H.  Os- 
borne, who,  from  the  commencement  of 
the  said  action,  hitherto  hath  been  and  still 
is  wholly  unable  to  pay  the  same  or  any 
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part  thereof;  and  the  plaintiff  was  also,  hy 
means  of  the  premises,  greatly  inconve- 
nienced, and  put  to  great  vexation,  trouble, 
and  anxiety,  in  and  about  his  defence  to 
the  said  action,  and  was  and  is  otherwise 
injured,  to  the  plaintiff's  damage  of  100/., 
&c. 

At  the  trial,  before  Jervis,  C.J.,  the  jury 
fbimd  a  verdict  for  the  plaintiff,  damages 
14/.  19s,  6d,,  the  "amount  of  the  costs  of 
the  plaintiff  in  the  action  brought  against 
him  by  Osborne,  which  he  would  have 
recovered  if  Osborne  had  been  solvent. 

Humfrey  (Nov.  6,)  obtained  a  rule  nisi 
to  arrest  the  judgment,  against  which, 

Prendergast  and  Prentice  (Nov.  18  and 
22,)  shewed  cause. — ^The  declaration  shews 
a  sufficient  cause  of  action.  It  states,  in 
substance,  that  both  the  notes  were  fully 
paid  and  satisfied,  and  that  this  was  well 
known  to  the  defendants,  who,  notwith- 
standing, contriving  to  injure  the  plaintiff, 
falsely,  maliciously,  vexatiously  and  deceit- 
fully, and  without  any  reasonable  or  pro- 
bable cause,  conspired  together  to  com- 
mence and  prosecute,  and  did  commence 
and  prosecute,  an  action  on  the  50/.  note 
against  the  plaintiff,  in  the  name  of  a  person 
unable  to  pay  the  costs,  and  that  in  con- 
sequence of  this  conduct  of  the  defendants 
the  plaintiff  sustained  damage.  There  is, 
therefore,  here  a  case  of  damage  sustained 
by  the  plaintiff  by  reason  of  the  tortious 
acts  of  the  defendants,  for  that  the  facts 
stated  amount  to  a  tortious  act  is  plain 
upon  the  mere  statement  of  them.  One 
important  feature  of  the  declaration  is,  that 
it  states  a  conspiracy  on  the  part  of  the 
defendants  to  do  the  acts  afterwards  set 
out.  The  action  is  maintainable,  if  neces- 
sary, on  this  ground  of  conspiracy,  even 
though  the  facts,  without  such  conspiracy, 
might  not  disclose  a  sufficient  cause  of 
action — Gregory  v.  the  Duke  of  Brunswick 

(1). 

[Williams,  J. — The  old  writ  of  conspi- 
racy properly  so  called  only  lay  against 
persons  who  conspired  together  to  indict 
another  for  treason  or  felony.] 

[Maule,  J.  —  Assuming  the  circum- 
stances to  be  such  that  an  action  would  not 
lie  against  one,  is  there  any  case  shewing 
that  it  would  lie  against  two  ?] 

(1)6  Man.  &  G.  205 ;  s.  c.  18  Law  J.  Rep.  (n.i.) 
C.P.34. 


Gregory  v.  the  Duke  of  Br 
point.  It  was  there  held,  that  to  x 
on  the  case  for  conspiring  to  pre 
plaintiff  from  acquiring  fkme  and 
an  actor,  and  for  hiring  persons  tc 
plaintiff,  and  for  hissing  him  n 
persons,  it  was  no  answer  to  pleai 
fication  as  to  the  hissing  only. 

[Jervis,  C.J. — ^The  mere  hisi 
tainly  was  no  cause  of  action.  T 
would  only  lie  for  an  aggr^^te  hi 

In  Com.  Dig.  tit. '  Action  upon 
for  Conspiracy'  (A),  it  is  said,  "tl 
of  conspiracy  or  an  action  upon 
in  the  nature  of  conspiracy  lies 
curing  an  action  to  be  brought 
another  maliciously ;"  citing  Fi 
116,  £.  And  in  FUz.  N.B.  116, 
enumerating  the  various  kinds  o 
of  conspiracy,  it  is  laid  down  that 
writ  of  conspiracy  be  brought  ag 
then  it  shall  be  said  properly  a 
conspiracy.  But  if  it  be  bron^ 
one  person  only,  then  it  is  but  s 
upon  the  case  upon  the  falsity  ai 
done ;  because  one  person  cannot 
with  himself.'*  But  the  action  i 
maintainable  without  any  alleg 
conspiracy.  **  Where  a  civil  suit 
menced  falsely  and  maliciously  an 
mere  purpose  of  vexation,  it  is  ad 
—1  Co.  Litt.  161,  a,  n.  4.  (iv.) 

[Williams,  J. — The  earUer  pai 
note,  strictly  speaking,  is  certainly 
it  states  that  a  writ  of  conspiracy 
such  a  case :  that  is  clearly  not  so 

At  all  events,  an  action  upon 
will  lie — Attwood  v.    Monger  (2] 
shews  that  the  vexation  to  the  pi 
a  sufficient  prejudice  to  give  him 
to  recover — Waterer  v.  Freeman  ( 

[Williams,  J. — Would  an  m 
against  a  defendant  for  maHciot 
without  reasonable  or  probable  can 
ing  an  action  against  the  plaintiff^ 
he  was  wrongfully  put  to  extra  cc 

It  would  not  lie,  because  the 
not  recognize  extra  costs.       In 
Roberts  (4),  Holt,  C.J.  says,  "  So 
an  action,  though  there  be  no  gooc 
is  not  actionable,  because  it  is  a 
right,  and  he  has  found  pledgee 

(2)  Styles,  378. 


(3)  Hob.  206, 266. 

(4)  1 


Salk.  13 ;  8.  c  1  Lord  Raym. 
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Mwrciable  pro  faUo  elamore,  and  is  liable 
to  costs;  but  yet  if  one  has  a  cause  of 
action  to  a  small  sum  and  take  out  a  latitat 
to  a  very  great  sum,  or  has  no  cause  of 
iction  at  sdl,  and  yet  maliciously  sues  the 
plaintiff  to  the  intent  to  imprison  him  for 
]»«nt  of  bail,  or  do  him  some  special  pre- 
judice, an  action  of  the  case  lies ;  but  then 
it  is  not  enough  to  declare  generally  that 
he  brought  an  action  against  him  ex  malitid 
ei  sine  eausd,  per  quod  he  put  him  to  great 
charge,  &c.,  but  he  must  shew  the  grievance 
specially."  "And  yet,  if  one  that  is  not 
concerned,  as  a  stranger,  procure  another 
to  sue  me  carelessly,  I  may  maintain  an 
•ction  against  him  generally.'*  This  case 
is  not  put  by  way  of  maintenance,  but  as 
•n  action  maliciously  prosecuted  by  the 
defendants,  without  any  reasonable  or  pro- 
bable cause,  whereby  Uie  plaintiff  has  sus- 
tuied  a  special  prejudice  in  not  being  able 
to  obtain  the  costs  of  that  action,  owing  to 
tfcc  poverty  of  the  then  plaintiff,  which  was 
^own  to  the  defendants.  The  facts  stated 
Mnount  to  a  malicious  abuse  of  the  process 
rf  the  court — Rol,  Ahr.  tit.  *  Action  on  the 
^■e,'  101,  H,  1 : — "  If  a  man  sue  an  action 
of  debt  against  me  in  the  name  of  J.  S. 
without  the  will  of  J.  S,  I  shall  have  a 
S^^  action  on  the  case  against  him  for 
*W«  Vexation." 

[Williams,  J. — I   incline   to   agree  to 

™f  t ;   but  it  must  be  if  it  results  in  a  legal 

?y**Jy.     Is  the  loss  of  the  costs,  as  stated 

^  the  declaration,  such  an  injury  ?     That 

*  the  real  question.] 

.  The  loss  of  the  costs  is  a  sufficient  spe- 

^  prejudice  to  maintain  the  action.     It 

"^  not  follow  that  no  action  lies  because 

^    Court    would,    upon    motion,    have 

'^^^^led    the    defendants    to    have   given 

■"^^ty  for  costs — Wentworth   v.    Bullen 

yn*    Besides,  it  does  not  appear  that  the 

P**«cnt  plaintiff  was  aware  of  the  circum- 

**ace8;   and  if  the  Court  had  interfered, 

It  would  only  have  ordered  security  to  be 

py«i  for  the  costs  subsequent  to  the  ap- 

i^ication.     They  also  cited  the  following 

Mtliorities— /Vraa  v.  Nicholls  (6),  2  Hawk. 

P.O.  book  1.  c.  83,  tit.  'Of  Maintenance,* 

iW.  c.  72.  *  Of  Conspiracy,*  edit.  1795, 

W  9  B.  &  C.  840 ;  s.  c.  9  Law  J.  Rep.  K.B.  33. 
(6)  S  Com.  B.  Rep.  601 ;   s.  c  15  Law  J.  Rep. 
(m)  CP.  126. 


p.  125,  PecheU  v.  WaUan  (7),  Flight  v. 
Lemon  (8),  Com.  Dig.  *  Action  on  the  Case 
for  Conspiracy/  (C,  1,)  Fitz.  N.B.  98,  m, 
Chamherlen  v.  Prescot  (9),  Hey  wood  v. 
Collinge  {10\  Grainger  v.  Hill  {11),  De 
Medina  v.  Grove  (12),  Ravenga  v.  Mackin- 
tosh{\Z)y  and  Crozer  v.  Pilling (14). 

Humfrey,  Miller,  Serj.  and  Pearson,  in 
support  of  the  rule. — The  rule  must  be 
made  absolute.  For  aught  that  appears 
upon  the  declaration  Osborne  was  the  bond 
fide  holder  of  the  note  for  value  at  the  time 
of  the  action  brought.  If  Osborne  was 
the  indorsee  of  the  note,  Jones  could  not 
sue  in  his  own  name. 

[Jervis,  C.J.— He  would  not  then  have 
sued  without  reasonable  and  probable 
cause.] 

That  statement  does  not  apply  to  suing 
in  the  name  of  Osborne,  but  to  the  bring- 
ing of  the  action.  There  is  no  reason  why 
Osborne  might  not  be  the  plaintiff. 

[Williams,  J. — No  doubt  it  is  possible 
that  the  defendant  Jones  might  from  the 
nature  of  the  instrument  have  brought  the 
action  in  the  name  of  Osborne  ;  but,  even 
so,  it  may  have  been  brought  for  the  purpose 
of  vexation,  and  that  must  now  be  taken 
to  have  been  proved.  The  word  **  mali- 
ciously" must  now  be  construed  in  the 
strongest  sense  it  will  bear.] 

Here  the  defendant  Jones  had  an  interest 
in  the  action,  and  the  object  of  the  action 
was  to  get  the  money. 

[Maule,  J. — That  would  not  sustain  the 
allegation  of  malice.  But  I  observe  the 
declaration  states  that  the  defendants  pro- 
secuted the  said  action  in  the  said  court 
against  the  now  plaintiff  until  afterwards 
when  the  said  Osborne  was  nonsuited,  and 
that  afterwards  "it  w«is  considered  that 
the  said  Osborne  should  take  nothing  by 
his  said  writ,  but  that  he  and  his  pledges 

(7)  8  Mee.  &  W.  691 ;  s.  c.  11  Law  J.  Rep.  (n.s.) 
Exch.  225. 

(8)  4  as.  Rep.  883 ;  8.  c.  12  Law  J.  Rep.  (n.s.) 
aB.  353. 

(9)  2  Sid.  162. 

(10)  9  Ad.  &  E.  268;  8.c  8  Law  J.  Rep.  (n.s.) 
aB.  6. 

(11)  4Bing.  N.C.212;  s.  c  7  Law  J.  Rep.  (n.s.) 
C.P.  85. 

(12)  10aB.Rep.l52;8.c.l5LawJ.Rep.(N.8.) 
Q.B.  284 ;  s.  c.  in  error,  ibid.  172 ;  17  Law  J.  Rep. 
(n.8.)Q.B.321. 

(13)  2  B.  &  C.  693. 

(14)  4  Ibid.  26. 
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should  be  in  mercy,  &c.  as  by  the  record 
and  proceedings  thereof  still  remaining 
in  the  said  court  more  fully  and  at  large 
appear.  Whereupon  and  whereby  the  suit 
was  ended  and  determined,  ''by  means 
of  which  premises"  the  defendant  was  put 
to  costs,  &c.  which  he  could  not  obtain 
from  Osborne.  Now  I  do  not  wonder  at 
his  not  obtaining  those  costs ;  he  does  not 
shew  that  there  was  any  judgment  for  costs 
given  by  the  Court  against  Osborne  upon  the 
nonsuit ;  the  plaintiff  has  not  asked  for  his 
costs,  and  that  suit  being  wholly  deter- 
mined there  could  be  no  judgment  for  costs 
in  his  favour.  He  could  not  have  judg- 
ment for  his  costs  unless  he  assented  to 
receive  them  (15).] 

[Prendergast.  —  The  declaration  states 
that  the  plaintiff  was  put  to  costs  "by 
reason  of  the  premises."] 

[Jervis,  C.J. — One  of  which  is  the  cir- 
cumstance of  there  being  no  judgment  for 
costs  in  his  favour,  without  which  he  was 
not  entitled  to  them.] 

[Maule,  J. — Possibly  an  action  may  lie 
where  there  is  vexation  to  an  extent  be- 
yond what  the  costs  awarded  by  the  Court 
will  compensate;  but  that  can  only  be 
where  the  party  vexed  has  asked  for  such 
costs  as  the  Court  might  have  awarded  him.] 

The  objection  pointed  out  by  the  Court 
is  fatal.  In  order  to  support  the  action  the 
plaintiff  must  shew  he  was  damnified.  The 
only  attempt  to  shew  this  is  by  stating  that 
he  could  not  obtain  the  costs  from  a  plain- 
tiff against  whom  he  had  no  judgment  for 
costs. 

They  also  cited  O'ConneU  v.  the  Queen 
(16),  Com.  Dig.  'Action  on  the  Case  for 
Deceipt,*  (E,)  1,  Bray  v.  Patrid  (17)  and 
Purtan  v.  Honnor {IS). 

Jervis,  C.J. — In  the  view  which  the 
Court  takes  of  this  case,  it  is  not  necessary 
to  consider  the  principal  point  which  has 
been  discussed ;  because,  whether  an  action 
lies  or  not,  for  bringing  and  prosecuting 
an  action  in  the  name  of  a  third  person 
maliciously  and  without  reasonable  and 
probable  cause,  whereby  the  party  against 
whom  that  action  is  brought  sustains  an 

(15)  Chitty*8  Forms,  6th  edit.  91. 

(16)  11  CI.  &  F.  233. 

(17)  Cro.  Eliz.  836. 

(18)  1  Bos.  &  P.  205. 


injury,  it  is  admitted  that,  unlei 
be  sustained,  no  such  action  wfll 
also  admitted,  that  if  the  actLon 
brought  by  a  solvent  plaintiff  an 
determined  in  favour  of  the  de£i 
there  had  been  an  adjudicatic 
in  his  favour,  he  would  have  si 
injury,  and  would  have  had  no  act 
the  party  who  sued  him,  althou 
reasonable  and  probable  cause ; 
contemplation  of  law  at  least, 
have  had  compensation  in  the  si 
costs.  We  must,  therefore,  look  at 
to  see  whether  it  shews  that  an 
been  sustained.  Now,  it  was  nc 
this  case,  the  action  being  £ 
malice  and  the  want  of  reasonab 
bable  cause,  to  shew  that  the  ori^ 
was  at  an  end.  The  judgment 
is  therefore  stated,  and  it  is  stat 
words :  ''when  the  said  L.  H.  0 
nonsuited,  and  afterwards  it  was 
by  the  said  Court  that  the  sai 
should  take  nothing  by  his  wrj 
he  and  his  pledges  to  prosecuti 
in  mercy,  &c.,"  and  there  the  si 
the  judgment  terminates.  Wc 
Court  is  bound  to  notice  that  i 
of  nonsuit  entitles  the  defends 
if  he  applies  for  them,  and  that,  i 
dant  had  applied  for  them,  judgi 
costs  ought  to  have  followed, 
allegation  of  a  judgment  again 
docs  not  amount  to  an  allegati< 
plaintiff  sustained  any  injury, 
injury  alleged  is  the  being  unab 
his  costs;  but  how  is  it  possi 
that  that  injury,  if  he  has  susi 
does  not  result  from  his  not  hs 
the  proper  application  for  the 
sufficient,  therefore,  to  say  that 
appear  that  the  only  injury  i 
was  not  in  consequence  of  Uie 
plaintiff  himself,  and  in  no  wa; 
the  defendants. 

Maule,  J. — I  agree.  I  thin 
declaration  is  insufficient  in  n 
that  any  damage  was  sustained  b 
tiff  in  consequence  of  the  act  oj 
dants.  It  is  conceded  that  extn 
is,costs  ultra  the  costs  awarded  I 
to  a  successful  defendant,  are  not 
by  law.  That  being  so,  how  d< 
stand  as  to  damage  ?  The  decb 
that,  in  the   action  brought  I 
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defendants,  it  was  considered  that  the  plain- 
tiff should  take  nothing  by  his  writ,  and 
i\aX  he  and  his  pledges  should  be  in  mercy, 
"whereupon  and  whereby  the  said  suit 
was  and  is  wholly  ended  and  determined." 
That  is  a  correct  description  of  a  final  judg- 
ment on  a  nonsuit  where  no  costs  are 
awarded.  Tn  order  to  make  the  non-pay- 
ment of  costs  a  legitimate  subject  of  damage, 
it  must  be  shewn  that  they  are  such  costs 
M  properly  follow  the  judgment  of  the 
Court  in  which  the  action  was  brought; 
but  here  it  does  not  appear  there  were  any 
such  costs,  for  here  he  was  entitled  to  no 
coats  unless  he  applied  for  them,  and  it 
does  not  appear  he  has  applied.  All  he 
Mb  for  here  he  has  been  paid ;  that  is, 
nothing.  Or  die  case  may  be  looked  at  in 
to  way :  in  an  action  in  the  nature  of 
^^^•P'racy,  you  must  shew  that  the  cause 
in  which  the  plaintiff  was  proceeded  against 
I*  ^t  an  end.  That  is  shewn  here.  Then, 
^vhy  vexation  had  taken  place,  it  was 
•wnpctent  to  the  Court  in  which  that  action 
**»  brought  to  award  costs  to  the  present 
pUntiif:  no  costs  were  awarded;  that  shews 
A>t  none  were  incnrred ;  the  plaintiff,  there- 
^had  all  the  recompence  he  was  entitled 
^  and  the  cause  was  brought  to  its  proper 
l^nnination  without  the  plaintiff  having 
*^tted  any  costs.  The  declaration  there- 
^  fails  in  that  respect,  and  the  judgment 
•'"t  be  arrested. 

^lUiAMs,  J. — I  am  of  the  same  opinion. 
I  think  it  is  clear  that  no  action  Hes  for 
^'^'^Oiencing  and  prosecuting  an  action  in 
**  name  of  a  third  party,  without  an  alle- 
9>&n  of  damage  caused  to  the  plaintiff, 
*^  though  it  be  alleged  that  the  action 
^  brought  and  prosecuted  with  malice 
^without  reasonable  and  probable  cause. 
*^  >ncli  an  action  be  brought  and  prose- 
^***d  maliciously  and  without  reasonable 
5^  probable  cause,  I  think  there  is  no 
Jj^  an  action  will  lie  for  it,  provided 
"8*1  damage  have  been  sustained.  The 
^tion,  therefore,  is,  whether  the  decla- 
'^^  contains  any  statement  of  legal 
^■ttage.  Now,  it  is  imnecessary  to  say 
''^er,  if  the  declaration  averred  the 
*60very  of  costs  by  the  judgment  in  the  ac- 
I  &B  prosecuted  by  the  defendants,  and  that 
Aow  costs  had  not  been  obtained  by  the 
it  plaintiff  by  reason  of  the  insol- 
of  the  plaintiff  in  that  action,  that 


would  have  been  a  sufficient  statement  of 
legal  damage ;  because  I  agree  that  there 
is  no  sufficient  averment  that  the  plaintiff 
ever  gained  a  legal  right  to  costs,  and  there 
is,  therefore,  no  averment  that  any  costs  to 
which  he  had  a  legal  right  were  not  ob- 
tained by  him  owing  to  the  insolvency  of 
Osborne.  There  is,  therefore,  no  averment 
of  legal  damage,  and  the  plaintiff  must 
fail. 

Talfourd,  J. — I  am  of  the  same  opinion. 
It  appears  from  the  whole  current  of  the 
authorities  on  the  subject,  that  such  an 
action  is  only  maintainable  for  legal  injury 
actually  sustained  by  the  plaintiff.  It  is 
also  clear  that  the  mere  expenditure  of 
money  by  the  plaintiff  in  consequence  of 
the  action  brought  against  him  is  not  suffi- 
cient to  give  him  a  right  of  action,  but  only 
the  non-payment  of  such  proper  costs  as 
the  Court  would  award.  But  in  this  case 
there  is  no  averment  that  any  costs  were 
applied  for ;  we  cannot  tell  whether  any 
were  awarded  or  not :  if  not,  it  may  have 
been  owing  to  the  plaintiff's  own  act  that 
he  did  not  obtain  them.  There  is,  there- 
fore, no  allegation  that  any  legal  damage 
has  been  sustained  by  the  plaintiff,  and  the 
action  cannot  be  maintained. 

Rule  absolute. 


[^Appeal  from  Revising  Barrister's  Court,"] 

r  BURTON,  appellant;    brooks, 
1851.    J       respondent, 
Nov.  13.  j  BURTON,  appellant;  cove,  re- 
\      spondent. 


Parliament  — Appeal  —  Jurisdiction  of 
Common  Pleas  —  Signing  Case  —  6  Vict, 
c,  18. 5.  42. — Freehold  Interest — Evidence. 

Where  the  case  transmitted  to  the  Court 
of  Common  Pleas  contains  no  signature  of 
the  revising  barrister  at  the  end  of  it,  the 
Court  of  Common  Plea^  cannot  entertain  the 
appeal.  But  the  Court  allowed  an  appeal 
to  be  argued^  the  respondent  consenting  to 
have  the  signature  inserted, 

A  case  stated  that  the  respondent,  being 
minister  of  a  congregation,  occupied  pre^ 
mises  worth  more  than  AOs.  per  annum,  under 
the  trusts  of  a  deed,  one  of  which  trusts  was 
"  to  permit  the  minister  for  the  time  being  to 
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reside  in  the  premises  rent  free,**  and  that  the 
evideneeof  the  respondent* 8  appointment  was 
his  own  statement  that  it  was  for  life.  The 
legal  estate  was  in  the  trustees. 

Held,  that  there  being  no  appeal  upon 
questions  of  evidence,  the  case  disclosed  an 
equitable  estate  for  life  in  the  respondent, 
entitling  him  to  a  vote. 

These  cases,  stated  by  the  revising  bar- 
rister for  the  southern  division  of  the 
county  of  Northampton,  were  found  to 
contain  no  signature  of  the  revising  bar- 
rister, as  required  by  6  Vict.  c.  18.  s.  42. 
(1),  but  only  the  indorsement  required 
by  a  subsequent  part  of  the  same  section. 

[Jervis,  C. J.— The  62nd  section  enacts, 
that  every  appellant  who  shall  intend  to 
prosecute  his  appeal,  shall,  within  the  first 
four  days  of  ihe  next  Michaelmas  term, 
transmit  to  the  Masters  of  the  Common 
Pleas  the  statement  in  writing  **  so  signed 
by  the  said  revising  barrister  as  aforesaid." 
llien  the  Masters  are  to  enter  the  appeals, 
and  then  by  section  63.  the  Court  is  to  hear 
the  appeals  "  entered  as  aforesaid."  We 
cannot  repeal  the  act  of  parliament.] 

Humfrey,  for  the  appellants  in  both  cases, 
submitted,  that,  under  section  65,  the  case 
might  be  remitted  to  the  barrister. 

[Talfourd,  J. — The  case  can  only  be 
remitted  to  the  barrister  **  by  whom  it  shall 
have  been  signed.**] 

Hayes,  for  the  respondent  in  the  first 
case,  consented  to  have  the  signature  in- 
serted in  the  proper  place  at  the  end  of  the 
statement,  and  to  take  no  objection  on  ac- 
count of  its  not  having  been  placed  there 
at  the  proper  time. 

Jervis,  C.J. — We  will  hear  the  first 
case,  which  has  now  been  signed,  and  we 
are  not  supposed  to  know  when.     In  the 

(1)  Which  section,  after  providing  that  the  re- 
rising  barrister,  when  he  has  receiTed  notice  of 
appeal,  shall,  if  he  thinks  fit,  state  in  writing  the 
facts  established  by  the  evidence,  and  his  decision 
upon  the  whole  case,  and  his  decision  upon  the 
point  of  law  in  question  appealed  against,  enacts 
that  "  the  said  barrister  shall  read  the  said  state- 
ment to  the  appellant  in  open  court,  and  shall  then 
and  there  sign  the  same ;  and  the  said  appellant  or 
some  one  on  his  behalf,  shall,  at  the  end  of  the 
said  statement,  make  a  declaration  in  writing  under 
his  hand  to  the  following  effect  (that  is  to  say), '  I 
appeal  from  this  decision/  And  the  said  barrister 
shall  then  indorse,''  &c. 


second,  no  one  appears  for  the  mp* 
therefore  no  one  can  consent  to  tl 
course  being  taken,  and  we  cam 
pense  with  the  requirements  of  111 
parliament.  That  case  must  tfaer 
struck  out. 

Burton  v.  Cove  struck  o»l. 

BURTON  V,  BROOKS. 

The  case  stated  that  the  responde 
the  office  of  minister  of  a  dissenti 
gregation,  and  occupied  a  house  a 
mises  worth  more  than  40«.  per 
under  the  trusts  of  the  following  d 
legal  estate  being  in  the  trustees 
deed. 

''  Upon  trust  from  time  to  time, 
all  times  thereafter  to  permit  and  si 
said  Samuel  Deacon,  the  then  i 
of  the  said  congregation  of  Pn 
dissenters  called  Baptists,  belonj 
the  said  meeting-house,  for  and 
his  life  if  he  should  so  long  e 
minister  of  the  said  congregation,  m 
the  death  of  the  said  Samuel  Dei 
his  ceasing  to  be  minister  of  the  sa 
gregation,  to  permit  and  suffer  the  i 
for  the  time  being,  such  minister  to  ' 
time  to  time  elected  and  appointed 
majority  of  persons  of  and  belonf 
the  said  congregation,  to  dwell,  inha 
reside  in  the  said  cottage  or  tenemi 
occupy  and  use  the  same  with  the  c 
&c.  thereto  belonging,  without  pay 
rent  for  the  same.  And  upon  this 
trust,  from  time  to  time  and  at  a] 
thereafter  to  permit  and  suffer  the 
gation  of  Protestant  dissenters  callc 
tists,  whereof  the  said  Samuel  Deaf 
then  minister,  and  every  succeedin 
gregation  of  Protestant  Baptist  di 
at  Roade  aforesaid,  when  and  so  ( 
they  should  think  fit,  to  use  the  sax 
tion  and  building  erected  and  built 
said  orchard  as  and  for  a  meeting 
&c." 

The  case  also  stated  that  thee^ 
of  the  respondent's  appointment  i 
own  statement,  that  it  was  general  i 
life. 

It  was  objected  that  the  xes[ 
under  the  circumstances  above  sta 
not  take  a  freehold  interest.  The  i 
barrister  decided  that  he  did,  statiiif 
in  which  the  above  facta  weze  aet  U, 
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^nrv»  for  the  appellant. — The  re- 
it  m  this  case  was  a  mere  tenant 
"Doe  d.  Nicholly.  M'Kaeg  (2). 
rLS,  J. — That  case  only  decides 
B  legal  estate  being  in  the  trustees, 
^ht  eject  the  minister;  here,  if  the 
brought  an  ejectment,  they  would 
king  their  trust.  It  is  quite  con- 
with  the  decision  in  that  case  that 
Mxndent  may  here  be  an  equitable 
a  fee.] 

s  is  no  evidence  in  this  case  that  he 
Knnted  for  life. 

ru,  J. — ^The  revising  barrister  says, 
Yidence  of  his  appointment  was  his 
itement  that  it  was  general  and  for 
The  statute  gives  no  appeal  "  upon 
liiiibility  or  effect  of  any  evidence 
I  in  any  case  to  establish  any 
Df  &ct  only."     Section  65.] 

IS,  C.J.  <—  The  revising  barrister 
at  the  evidence  of  the  respondent's 
ment  is  his  own  statement  that  it  is 

The  statute  gives  no  appeal  upon 
OS  of  &et  or  admissibility  of  evi- 

The  respondent  is  therefore  found 
ppointed  for  life,  and  holding  under 
iti  of  the  deed.  He  has,  therefore, 
itsble  life  estate,  and  the  decision 
Sfising  barrister  must  be  affirmed. 
LB,  J., Williams,  J.  and  Talfourd, 
uied. 

Appeal  dismissed^  with  costs. 


i  from  Revising  Barrister* s  Court,^ 

•  >  BSAMisH,  appellant^  v,  over- 
IS.  3     BEERS  OF  STOKE,  repondents. 

kment  'County  Vote — Mortgagor  in 
um^-^Buildmg  Society — Payments  in 
mi  of  Mortgage  Debt — Annual  Value 
k-^Hen.  6.  c.  7.-6  ^  7  Vict.  e.  18. 

Admanif  a  member  of  a  building 
pmrehaeed  land  of  the  yearly  value 
9i  mortgaged  it  to  the  trustees  of  the 
%r  lAe  ameiumt  of  the  purchase-money  ^ 
kig  had  advanced  to  him.  He  was 
ddtr  of  three  shares  in  the  society. 
nrfit  ^  ike  society  he  was  bound  to 
U.wiMgf9r  each  share  (III.  Us. 


per  annum).  And  by  the  mortgage,  which 
was  in  accordance  with  the  rules  of  the  society^ 
power  was  reserved  to  the  trustees^  on  neglect 
or  refusal  to  observe  any  of  the  regulations, 
4*c.  to  sell  the  premises,  ^c.  and  receive  the 
rents.  By  the  mortgage  a  sum  equal  to  5l. 
per  cent,  as  premium  for  prior  advances  was 
to  be  and  was  secured;  and  the  sum  faced 
to  be  paid  for  incidental  expenses  was  6s.  per 
annum,  which  was  also  secured.  Of  the  III. 
14bS.  per  annum,  21.  I6s.  was  appropriated 
to  the  payment  of  interest  on  the  money  still 
due  upon  the  mortgage,  and  for  incidental 
expenses,  and  the  remainder  was  taken  in 
part  discharge  of  the  mortgage  debt,  and  a 
receipt  given  from  time  to  time. 

Held,  that  the  whole  III.  14s.  must  be  de- 
ducted fromthe  annual  value  of  the  estate,  and 
therefore  that  the  claimant  had  not  an  estate 
of  the  value  of  forty  shillings  by  the  year, 
within  the  meaning  of  the  8  Hen.  6.  c.  7.  and 
the  6  ^  7  Viet.  c.  18.  s.  74,  and  was  not 
entitled  to  a  vote  for  a  knight  of  the  shire. 

The  following  case  was  stated  for  the 
opinion  of  the  Court,  by  the  Revising  Bar- 
rister for  the  northern  division  of  Warwick- 
shire. 

CASE. 

The  claimant,  J.  S.  Beamish,  is  a  member 
of  the  Coventry  and  Warwickshire  Benefit 
Building  and  Investment  Society  (esta- 
blished under  the  6  &  7  Will.  4.  c.  32),  in 
which  he  held  three  shares.  The  rules  of  the 
society  are  duly  certified  and  allowed  by 
the  barrister.  Rules  5.  and  7-  require  each 
member  to  pay  1*.  6d.  weekly  for  every 
share  he  may  hold,  and  rule  12.  provides, 
"That  all  members,  upon  receiving  the 
amount  advanced,  shall  execute  to  the 
trustees  for  the  time  being  a  legal  mort- 
gage for  the  property  offered  as  a  security, 
to  secure  to  them  the  sum  he  may  be  in- 
debted to  the  society,  with  a  premium  for 
prior  advances  equal  to  5^.  per  cent,  per 
annum  for  incidental  expenses  as  the  com- 
mittee shall  fix,"  in  which  mortgage  power 
is  to  be  reserved  for  the  trustees,  "  in  case 
the  member  taking  the  same  (advance)  shall 
at  any  time  thereiiter  fail,  neglect  or  refuse 
for  twenty-six  weekly  meetings  to  pay, 
observe  and  perform  all  or  any  of  the 
subscriptions,  payments,  covenants,  agree- 
ments and  regulations  on  his  part  respec- 
tively to  be  paid,  observed  and  performed,— 
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to  receive  the  rents  of  the  premises  and 
sell  the  same  as  therein  mentioned,  and 
also  retain  to  themselves  on  account  of  the 
society  the  full  amount  of  all  and  every 
subscriptions  and  premium  which  would, 
according  to  the  rules  and  regulations  for 
the  time  being  of  the  society,  have  there- 
after become  payable  by  such  member 
as  if  the  same  were  then  in  arrear."  It 
also  provides,  that  if  any  member  shall 
be  desirous  of  redeeming  his  security  the 
committee  shall  "  settle  the  terms  (accord- 
ing to  the  particular  circumstances  of  each 
case)  on  which  the  member  shall  be  allowed 
to  redeem,  and  upon  compliance  with  such 
terms,  8rc.  the  deeds  are  to  be  given  up 
and  a  receipt  indorsed." 

On  the  19th  of  October  1850  the  plain- 
tiff became  the  purchaser  in  fee  simple  of 
a  piece  of  building  land  in  the  said  parish 
of  Stoke,  of  the  annual  value  of  61.,  and 
received  a  conveyance  and  entered  into 
possession,  and  on  the  20th  of  October 
executed  a  mortgage  thereof  to  the  trus- 
tees. At  the  date  of  the  mortgage  the 
society  had  advanced  to  the  claimant  841. 
14^.,  viz. 

£,  s.  d. 

Purchase-money  of  land 71  11  3 

Legal  expenses 4     16 

Incidental  expenses  at  2«.  per  share,  6«. 
per  annum ]   19  0 

Premium  at  the  rate  of  61.  per  cent  inter- 
est on  the  balance  of  55L  I5s.  3d,  then 
unpaid  on  three  shares  until  the  same 
could  be  paid  by  the  weekly  payments 
of  1«.  6d.  per  share,  or  4«.  6d.  per  week    7    2  3 

Total..  £84  14  0 
This  mortgage  is  still  unsatisfied,  but  the 
ordinary  contributions  of  1*.  6rf.  per  share, 
or  4*.  6d,  weekly  (required  to  be  paid  by 
the  claimant  agreeably  to  the  proviso  in 
the  mortgage-deed,  and  the  rules  of  the 
society,  on  account  of  both  principal  and 
interest)  amount  to  the  sum  of  111.  14^.  per 
annum.  No  default  has  been  made  in  pay- 
ment of  the  contributions,  and  the  claimant 
has  always  been  and  is  now  in  the  actual 
possession  of  the  property. 

On  the  30th  of  January  1851  the  sum 
then  remaining  unpaid,  and  actually  due  to 
the  society  from  the  claimant  in  accord- 
ance with  the  rules,  was  47/.  10*.  3d.,  and 
since  that  time  on  receipt  of  the  ordinary 
contributions  to  the  society  by  the  secre- 
tary they  have  been  appropriated  by  him 


from  time  to  time  in  big  acconntt  wit 
claimant  in  the  following  proportioE 
manner,  viz.  8/.  ISs,  in  part  liquidati 
the  principal  of  the  mortgage  debt,  6 
incidental  expenses  (being  the  expen 
working  the  society),  and  2L  10«.  fm 
mium  or  interest  calculated  on  the  an 
of  principal  money  then  remaining  a 
to  the  society. 

For  the  claimant,  it  was  contended 
the  contributions  of  4«.  6d.  weekly  & 
three  shares  ought  not  to  be  deducted 
the  annual  value  of  the  qualificatioc 
only  so  much  thereof  (vis.)  21.  I6t 
annum  as  was  charged  for  inddental 
penses  and  interest  on  the  said  prind| 
47/.  lOs.  Sd.  due  on  the  SOth  of  Jan 
last,  on  payment  of  which  on  that  dt] 
trustees  must  have  indorsed  a  recdp 
the  mortgage-deed  pursuant  to  the 
section  of  the  act,  and  the  12th  mk  o 
society,  which  would  leave  3/.  4f.  m 
annuid  value  of  the  claimant's  intexe 
the  property,  and  the  rest  of  the  oont 
tions  must  be  taken  to  be  and  were  i 
fied  repayments  of  the  principal  n 
remaining  due  on  the  mortgage. 

On  the  part  of  the  objector,  it  was 
tended  that  the  arrangement  betweei 
claimant  and  the  building  society 
substance  and  effect  a  mortgage,  wIm 
the  amount  and  the  interest  were  sei 
and  made  payable  by  weekly  install 
or  "  contributions,"  and  that  such  ** 
tributions"  were  in  law,  as  well  as  in 
an  annual  charge  upon  the  estate  be 
the  annual  value,  thereby  redudng 
present  interest  of  the  claimant  then 
less  than  the  value  of  40«.  by  the 
above  all  charges. 

I  was  of  opinion  that  the  weekly  ] 
ment  of  4*.  fld.,  for  which  the  diii 
was  liable  under  the  rules  of  the  lod 
and  which  was  secured  by  morfg 
was  a  charge  upon  the  estate,  and  ih 
be  deducted  from  the  annual  value  dtf 
and  that  such  deduction  reduced 
annual  value  of  the  estate  below  ^ 
and  I  erased  his  name  from  the  b 
voters.  If  the  Court  of  Common  1 
should  be  of  opinion  that  only  so  nns 
the  said  weekly  payment  of  4<.  6<L  si 
payable  in  respect  of  interest  and  expc 
namely,  amounting  to  the  sum  of  Si 
per  annum,  ought  to  be  deducted  firofl 
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I  of  the  claimant's  property, 
(lant's  name  was  to  be  restored 
>f  voters.  If  otherwise,  his 
remain  erased. 

the  i^pellant. — The  decision 
ig  hamster  was  wrong.  The 
snt  of  4s.  6d.  weekly  ought 
dacted  from  the  value  of  the 
itate,  but  only  so  much  of  it 
xnd  to  pay  for  interest  or  pre- 
le  incidental  expenses  of  the 
Ike  rest  was  merely  money  paid 
rhich  from  time  to  time  a  re- 
3rsed,  and  which  was  deducted 
ginal  mortgage  loan.  Every 
it  went  to  enlarge  his  estate. 
Vict.  c.  18.  s.  74.  the  mortga- 
possession  has  a  vote  notwith- 
i  mortgage.  Then,  it  has  been 
he  must  still  have  a  sufficient 
te,  to  come  within  the  require- 
rmer  statutes,  although  that 
ow  be  an  equitable  estate  in- 
al  freehold — Copland  v.  Bart' 
he  question  is.  whether  the 
e  has  an  equitable  estate  of 
value  within  the  meaning  of 
.  c.  7,  which  requnres  the  votes 
f  persons  who  have  '^  land  to 
rO#.  by  the  year  at  least  above 
The  words  in  the  French 
«  reprises. "  What  the  claim- 
I  besides  the  sum  for  the  in- 
cpenses  is  not  a  **  reprise"  or 
:  is  an  outgoing  of  which  he 
fit,  and  by  which  he  is  gra- 
ising  a  freehold. 
.—Can  he  "  expend  40*.  by 

is  said,"  that  is,  "  above  aU 

ictnally  expends  Ss.  4d,  in 
he  2L  I6s,  out  of  his  estate 
darge  it. 

i— The  true  criterion  is,  whe- 
would  take  it  from  year  to 
all  the  charges,  and  give  the 
.  a-year  for  it.  He  referred 
lehmmm  (2).] 

was  decided  partly  upon  the 
.  36.  8.  6,  containing  Uie  free- 
.;    bat  that  statute  was  re- 
99  Geo.  3.  c.  18. 

i.  Btp.  18;  t.  0.  18  Law  J.  Rop. 
N  «i  c  SO  Law  J.  Rtp.  (X.8.)  C.P.  4. 


[Jervis,  C.J. — The  Court  did  not  decide 
upon  that  act,  but  merely  said  that  the 
freeholder's  oath  therein  contamed  was  a 
good  key  to  the  right  exposition  of  the 
8  Hen.  6.  c.  7.  The  judgment  of  my 
Brother  Maule  is  more  accurately  reported 
in  8  Com,  B.  Rep,  than  in  20  Law  /.  Rep» 
from  which  it  might  appear  that  the  decision 
had  turned  on  the  28  Greo.  3.  c.  36.] 

Beavatt^  for  the  res]>ondents. — ^The  case 
falls  within  the  principle  of  Lee  v.  Hutchin~ 
son.  The  estate  is  worth  6^.  per  annum, 
and  the  claimant  can  only  retain  posses- 
sion by  paying  lU.  14«.  per  annum. 

Keane  replied* 

Jervis,  C.J. — It  seems  to  me  that  this 
case  is  governed  by  Lee  v.  Hutchinson^  fol- 
lowing the  principle  of  the  case  of  Copland 
V.  BartleU,  I  think  the  true  rule  in  these 
cases  is  not  to  enter  into  minute  distinc- 
tions to  discover  how  the  statute  might 
possibly  be  evaded;  but  to  look  at  the 
true  amount  of  interest  the  claimant  has ; 
the  true  value  of  the  estate  per  annum  to 
him.  In  this  case  the  estate  itself  is  worth 
61.  per  annum ;  but  in  order  to  keep  pos- 
session of  it,  he  has  to  pay  a  sum  for  interest 
and  expenses,  and  for  the  deduction  of  the 
principal  money  due,  amounting  to  11/. 
and  upwards  every  year.  Therefore,  at 
present,  the  estate  is  worth  nothing  per 
annum  to  him.  Suppose  he  were  to  go  on 
X>aying  this  sum  for  twenty  years,  and  at 
the  end  of  that  time  were  to  commit  a  for- 
feiture by  breach  of  any  of  the  conditions 
of  the  mortgage,  he  would  then  lose  his 
estate  altogether ;  and  yet,  if  the  present 
claimant  is  now  entitled  to  a  vote,  he  might 
go  on  voting  during  the  whole  of  those 
twenty  years  on  what  would  then  amount 
to  no  qualification  at  all.  It  seems  to 
me  that  the  respondents  are  entitled  to  our 
judgment. 

Maule,  J. — If  we  held  that  this  was  a 
good  vote,  we  should,  I  think,  be  obliged 
to  hold,  if  a  man  purchased  land  for  more 
than  it  is  worth,  and  did  not  pay  the 
money,  but  covenanted  to  charge  it  on  the 
land  with  interest,  that  yet,  being  in  pos- 
session of  the  land,  he  would  be  entitled 
to  a  vote,  although  in  that  case  the  estate 
would  be  nothing  at  all.  I  think  that  this 
case  is  substantially  within  the  principle 
of  Lee  V.  Hutchinson, 
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nent,    I  oyemiled  the  objection,  and  re- 
Udned  his  name  upon  the  list  of  voters. 

Kinglake,  Serj,  for  the  appellant. — [No 
oae  appeared  for  the  respondent.] — The 
MTTiee  of  the  notice  required  by  the  6  &  7 
YicU  c.  18. 8.  62.  ivas  duly  proved. 

[Jbrvis,  C.J. — Can  we  hear  you?  I 
oni  understand  why  we  should  reverse  the 
dednon,  if  the  party  does  not  appear  to 
nppcnt  hia  vote ;  but  it  does  not  seem 
li^  that  we  should  bind  the  public  by 
oor  decision,  after  hearing  an  argument  on 
one  side  only.] 

The  practice  seems  to  have  been,  to  call 
oathe  appellant  to  shew  grounds  for  revers- 
ing the  decision — Powell  v.  Caswall  (1), 
ft*  ▼.  Davies  (2). 

[Haule,  J. —  By  section  64.  of  the 
6ft  7  Vict  c  18,  "No  appeal  shall  be 
^Mid  by  the  said  Court  in  any  case  where 
^  laid  respondent  shall  not  appear,  unless 
^  said  appeUant  shall  prove  that  due 
■otiee  of  his  intention  to  prosecute  such 
■Ppeal  was  given  or  sent  to  the  respon- 
^t"  That  seems  to  infer  that  upon 
P*^  of  such  due  notice  the  appeal  will  be 
keatd.] 

C'^ERVis,  C.J. — I  am  afraid  we  must  hear 

y^*^  but  it  is  unsatisfactory.] 

.    lie  question  is,  whether  the  respondent 

Jjl^iiqualified  by  the  22  Geo.  3.  c.  41.  s.  1. 

***^  section   enacts,  "That  no  commis- 

J^P'Ur,  collector,  controller,  searcher  or  other 

'^cer  or    person  whatsoever   concerned 

J*"  employed  in  the  charging,  collecting, 

f^jing  or  managing  the  Customs,  or  any 

■J^nch  or  part  thereof,  shall  be  capable  of 

pving  Ills  vote   for  the   election  of  any 

^igbt  of  the  shire,  commissioner,  citizen, 

^JUi^ess  or  baron  to  serve  in  parliament." 

'*y  the  same  section  penalties  are  imposed 

*Pon  parties  voting,  and  their  votes  de- 

***»ed  void.     The  respondent  in  this  case 

?**>»«  witiiin  the  words  of  the  statute ;  he 

'■^  an  officer  or  person  employed  in  the 

^^*ging,  collecting  or  levying  the  Customs. 

It  is  e]ear  that  ordinary  tide-waiters  are 

]jHlim  the  meaning  of  the  above  section. 

*fcs  only  difference  between   them   and 

^  respondent  is,  that  they  are  always 

*tt[Joyed,  he  only  when  from  an  excess 

(1)  19  Law  J.  Rep.  (n.s.)  C.P.  27. 
^  ft)  «  Com.  B.  Rep.  11 ;   s.c.  18  Law  J.  Rep. 


of  work  of  that  kind  his  services  are  re- 
quired. He  receives  a  regular  appoint- 
ment, and  is  liable  to  be  called  upon 
at  any  moment;  and  is  within  the  mis- 
chief intended  to  be  provided  against 
by  the  statute,  being  under  the  controul 
of  his  superior  officers.  In  the  case 
of  Harris  v.  Fudger  (3),  the  vote  of  a 
glut  tide-waiter  was  held  good  by  a 
committee  of  the  House  of  Commons; 
but  that  decision  cannot  be  supported. 
The  case,  here,  finds  that  the  claimant  had 
made  the  declaration  required  by  8  &  9 
Vict.  c.  85.  s.  10,  by  which  he  must  have 
declared  that  he  will  take  nothing  for  any 
of  the  duties  of  his  employment,  except 
his  salary  and  what  is  allowed  him  by  law, 
or  by  any  special  order  of  the  Commis- 
sioners of  the  Treasury  or  the  Customs. 
This  shews  that  he  is  entirely  subject  to 
the  Commissioners,  both  as  regards  his 
employment  and  his  remuneration.  He 
cited  Cooper  v.  Harris  (4)  and  The  King 
V.  Salisbury  (5). 

Jervis,  C.J. — I  am  of  opinion  that  the 
decision  of  the  revising  barrister  was 
wrong,  and  ought  to  be  reversed.  There 
is  no  doubt  tiliat  a  glut  tide-waiter  is 
directly  within  the  mischief  intended  to  be 
provided  against,  being  liable  to  the  in- 
fluence of  the  government  which  appoints 
him.  But  that  alone  would  not  be  suffi- 
cient, unless  he  does  come  within  the  pro- 
vision of  the  act  of  parliament.  I  think 
that  the  facts  stated  in  the  case  shew  that 
he  is  an  officer  or  person  employed  in  levy- 
ing the  Customs  within  the  meaning  of 
22  Geo.  3.  c.  41.  An  occasional  tide- 
waiter  is,  of  course,  employed  less  con- 
stantly than  a  regular  tide-waiter;  but 
the  case  finds  that  when  his  name  is 
on  the  list  he  is  bound  to  be  ready  to 
act,  and  liable  to  be  called  away  from 
his  other  work  when  his  services  are 
required.  In  what  respect,  then,  does  his 
employment  differ  from  the  other?  It 
only  (Uffers  in  this :  that  the  one  is  more 
constantly  employed,  and  paid  by  a  salary ; 
the  other  employed  less  constantly,  and 

(8)  Falc.  &  F.  Elec  Gas.  353. 

(4)  7  Man.  &  G.  97  ;  s.  c.l4  Law  J.  Rep.  (n.s.) 
C.P.  72. 

(5)  5  Car.  &  P.  155, 
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bdlder  by  trade,  and  used  all  the  buildings 
ibove  mentioned  for  the  purposes  of  his 
nid  trade,  which  he  carried  on  there.    He 
bd  never  used  the  stable  as  such,  but  al- 
ways as  a  painting  shop.     The  adjoining 
\ffuk  building  he  had  used  as  his  carpen- 
tering shop,  and  the  several  compartments 
of  the  wooden  building  as  places  of  deposit 
for  the  rough  materials  of  his  trade,  and  as 
itands  for  gigs  and  other  carriages  of  his 
oonstraction  or  which  were  left  with  him 
for  repair.  The  three  buildings,  or  portions 
of  huflding,  above  mentioned  were  closely 
•nnexed  to  each  other,  but  there  was  no 
iBtenial  communication  between   any   of 
tlmn,  except  a  door  between  the  two  com- 
putments  of  the  wooden  building  which 
^■Qtt  used  as  stands  for  carriages.     The 
^Ic  of  the  premises  were  occupied  by  the 
wter  nnder  one  landlord,  and  at  a  yearly 
'ttt  of  10/,,  which  was  admitted  to  be  the 
•^  yearly  value  of  them,  and  the  only 
Pi'^  of  objection  to  him  was  that  above 
^^tioiied. 

Being  of  opinion  that  the  common  pur- 
P*«  for  which  the  whole  row  of  buildings 
^  iiaed  and  its  complete  inclosure  in 
^  yards  gave  it  the  character  of  a  single 
^"Ming,  I  disallowed  the  objection,  and 
?**W»ed  the  name  of  Daniel  Dawson  in  the 

^inglake,  Serj.y  for  the  appellant. — ^The 
'^^^•tion  is,  whether  the  case  shews  that  the 
'^Pondent  was  in  occupation  of  a  building 
^Uie  value  of  10/.  It  is  submitted  that 
^-^  contiguous  buildings  mentioned  in 
JT^case  do  not  form  a  bmlding  within  the 
j^^iiiiigrof  the  act  2  Will.  4.  c.  45.  s.  27. 
^  kaj  been  held  that  for  the  purposes  of 
7^  section  no  two  buildings  can  be  united 
^'B^ther  so  as  to  confer  a  yoie—'Dewhurst 
^•jKfW«(l). 

^Maule,  J. — In  that  case  there  was  a 
^•coiitinuity.  The  buildings  were  far 
H>trt.] 

iWctf  V.  Price  (2)  shews  that  separate 
*^>3dbg8  cannot  be  united  for  the  purposes 
v  the  franchise,  though  occupied  for  the 
P^ttpoiet  of  a  farm,  unless  they  are  all  within 
^  tame  curtilage. 

(1)  7  Man.  &  G.  1 83 ;  s.  c  14  Law  J.  Rep.  (n.s.) 
CLP.  126. 
(S)  4  Com.  B.  Rep.  105 ;  t.  c.  16  Law  J.  Rep. 


[Maule,  J.— -Here  the  buildings  are  con- 
tinuous and  under  one  roof.] 

There  ought  to  be  an  internal  communi- 
cation in  order  to  make  them  one  building 
—Jolliffe  V.  Rice  (3).  Wilde,  C.J.  in  that 
case  says,  **  There  is  some  sort  of  internal 
communication."  Unless  that  had  been  so, 
the  case  would  have  been  the  same  as  the 
present,  and  the  two  buildings  could  not 
have  been  held  to  form  one.  In  tliis  case 
there  is  no  internal  communication,  and  the 
roofis  are  not  on  the  same  level. 

[Maule,  J. — ^**  The  same  roof"  in  the 
cases  cited,  does  not  mean  a  continuous  set 
of  rafters.] 

It  may  be  admitted  that  the  roof  might 
be  considered  one,  if  there  was  an  internal 
communication. 

[Maule,  J. — That  would  make  the  three 
roofs  one  ?] 

He  also  cited  Wright  v.  the  Town  Clerk 
of  Stockport  (4),  and  Toms  v.  Luckett  (5). 

Jervis,  C.  J.— In  this  case,  as  in  the  last 
{Pownall  V.  Hood\  it  turns  out  that  there 
really  is  no  question  when  the  facts  are 
ascertained.  All  the  decisions  bearing 
upon  the  point  have  been  very  properly 
brought  before  the  Court  by  my  Brother 
Kinglake ;  but  when  examined  they  are  all 
authorities  against  the  appellant.  I  am  of 
opinion  that  these  buildings  are  all  under 
the  same  roof,  and  that  they  are  continuous 
buildings  having  communication  with  one 
another  by  a  yard,  and  all  occupied  by  the 
same  person,  and  that  they  form  one  build- 
ing within  the  decisions  and  the  act  of 
parliament. 

Maule,  J. — I  think  that  the  respondent 
gained  a  vote  by  the  occupation  of  a  build- 
ing of  the  value  of  10/.  The  thing  in 
respect  of  the  occupation  of  which  the  vote 
is  here  gained  is  an  aggregate  of  a  brick 
building,  a  two-stalled  stable,  and  a  work- 
shop built  of  wood,  and  divided  into  three 
compartments.  These  buildings  are  all  occu- 
pied by  one  man  and  used  for  one  business ; 
and  they  are  not  separate,  but  annexed  to 

(3)  6  Cora.  B.  Rep.  1 ;  s.  o.  18  Law  J.  Rep.  (n.s.) 
C.P.  25. 

(4)  5  Man.  &  G.  33 ;  s.  c.  13  Law  J.  Rep.  (n.s.) 
C.P.  50. 

(5)  5  Cora.  B.  Rop.  23 ;  s.  c.  17  Law  J.  Rep. 
(n.8.)  C.P.  27. 
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each  other ;  they  may  have  been,  and  pro- 
bably were,  all  built  at  once  with  a  view  to 
one  occupation,  although,  perhaps,  what  is 
called  the  stable  was  originally  intended  to 
be  used  as  such.  Now,  where  buildings 
are  all  united  together  and  in  actual  use, 
you  are  released  from  all  questions  of  cur- 
tilage. All  you  want  is  unity,  and  it  is 
necessary  to  see  whether  the  building  is 
one,  or  more  or  less  than  one.  Two  or 
three  different  buildings  will  not  confer  a 
vote ;  but  I  do  not  think  that  this  is  two  or 
three,  but  one.  It  is  wholly  immaterial 
whether  a  vote  could  be  acquired  by  the 
occupation  of  one  of  the  three  parts  of  this 
building  or  not ;  it  is  a  continuous  struc- 
ture, under  one  roof,  occupied  by  one  man 
for  one  purpose.  The  cases  last  cited  are 
cases  in  which  it  was  contended  that  differ- 
ent sets  of  rooms  under  the  same  roof  in 
different  occupations,  could  not  each  be 
considered  buildings.  Those  cases  esta- 
blish that  a  part  of  a  building  occupied 
separately  for  a  separate  purpose,  though 
only  a  part  of  a  building  in  some  senses  is 
a  building  within  the  meaning  of  the  act. 
I  think  that  if  a  person  occupied  two  differ- 
ent floors  under  one  roof,  within  the  mean- 
ing of  those  decisions,  he  would  occupy  a 
building.  In  the  present  case  the  structure 
in  question  is  one  building  or  several.  I 
think  it  is  not  several,  for  the  reasons  I 
have  stated,  and  that  the  decision  was 
right. 

Williams,  J.   and  Talfourd,  J.  con- 
curred. 

Decision  affirmed. 


1851 
Nov.  6, 
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HARRIS  V.  THE  GREAT  NORTH- 
ERN   RAILWAY   COMPANY. 


Practice — Motion  in  Arrest  of  Judgment 
— Demurrers  undetermined — Rule  HU.  T, 
2  WiU,  4.  c.  65. — Time  for  moving. 

Some  issues  of  fact  had  been  found  for  the 
plaintiff  and  some  for  the  defendant  in  va- 
cation.  Issues  in  law  still  remained  unde^ 
temUned  at  the  commencement  of  the  next 
term. 

It  being  admitted  that  no  motion  in  arrest 
of  judgment  or  for  judgment  non  obstante 


veredicto  could  he  made  uniU  the  dm 
were  determined,  ^^  Semble,  thai  n 
motion  could  he  made  under  the  ctreum 
after  the  first  four  dags  of  tenUf  e» 
consent. 

In  this  case  issues  in  fact  had  been 
upon  two  of  the  pleas  in  an  action 
had  been  tried,  and  a  verdict  found  : 
defendants;  upon  other  issues  a  ' 
had  been  found  for  the  plaintiffl 
had  also  been  joined  upon  demnn 
others  of  the  pleas,  whidi  stood  for 
ment. 

Sir  F,  Thesiger,  who  was  for  the 
dants,  now  mentioned  the  case,  and 
that  one  question  to  be  afterwaidi 
mined  was,  whether  the  two  pleas 
which  the  defendants  had  obtained 
diet,  contained  an  answer  to  the  i 
He  also  stated  that  he  intended  to 
in  arrest  of  judgment,  and  that  Brm 
on  the  other  side,  intended  to  moi 
judgment  non  obstante  veredicto;  bn 
inasmuch  as  the  issues  in  law  had  m 
been  determined,  both  sides  were  i 
that  neither  motion  could  be  made  a 
sentf^Goodrighty,Hodgson{l)»  He, 
fore,  moved  for  a  rule  to  allow  the  i 
dants  to  move  in  arrest  of  judgment  ^ 
four  days  from  the  time  when  either 
should  have  become  entitled  to  judj 
upon  the  demurrers. 

[Jervis,  C.J. — The  rule  of  court 
2  Will.  4.  r.  65.  is  express,  that  "n 
tion  in  arrest  of  judgment  or  for  jud 
non  obstante  veredicto^  shall  be  a] 
after  the  expiration  of  four  days  frc 
time  of  trial ;"  in  this  case,  of  the  fin 
days  of  term  (2).] 

He  then  mentioned  that  the  plai 
counsel  consented. 

Per  CflirMifii.-— Then  let  the  rule  be 
up,  on  consent  of  the  parties,  for  eii 
move  within  the  four  days  next  af 
demurrers  are  determined. 

Ruie  accordii 


(1)  Andr.282. 

(2)  Arch.  Pnc.  \%S0  (8th  edit) 
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BBARDSHAW  V.  LORD  LON- 
DESBOROUOH. 


1851 
Kov.  10, 

Company — Winding-up  Act^  \\  ^  \2 
Viet.  c.  45.  8S.  50,  62. — Pleading — Action 
gainst  Contributory — Action  against  Official 
iianager. 

j€n  action  brought  against  a  contributory 
•f  a  joint-stock  company  is  not  an  action 
against  the  company ,  or  a  person  authorized 
to  be  sued  as  nominal  defendant,  under  the 
50IA  section  of  the  Winding-up  Act  (1X^12 
Vict,  c.  45 J,  and  therefore  need  not  be 
irought  against  the  official  manager  appointed 
wder  the  act. 

An  action  against  a  contributory  falls 
under  the  62nd  section^  which  enables  the 
official  manager,  by  leave  of  the  Master,  to 
i^fend  such  action  in  his  official  name,  or  in 
^  name  of  the  original  defendant. 

Assumpsit  for  money  lent  to  and  paid 
for  the  defendant,  money  had  and  received 
Vy  the  defendant,  and  on  an  account  stated. 
Second  plea,  except  as  to  so  much  of 
^  declaration  as  relates   to   the  money 
^I'ciTein  alleged   to  have   been   lent    and 
advanced  to,  and  paid,  laid  out  and  expend- 
^  fo  the  defendant,  that  on  the  1st  day 
of   September  a.d.   1845  divers   persons, 
^l^Oic  names  are  unknown  to  the  defen- 
^^t»  projected  a  line  of  railway  to  be  con- 
•''Ucted  between  Dover  and  Deal,  in  the 
«^^nty  of  Kent,  by  a  public  company  to 
^  called  "  The  Dover  and  Deal  Railway 
^d  Cinque  Ports,  Thanet  and  Coast  Junc- 
*'^*'*  Company,"  and  thereupon  afterwards, 
^  ^t,  &c.  a  committee  was  formed  for  the 
F^^ipose  of  considering  and  carrying  out 
^  «aid  project,  and  which  committee  was 
•^^'"^posed  of  divers  persons,  to  wit,  the 
Wendant  and  others  whose  names  are  un- 
^'iown  to   the   defendant.     That   it   was 
wtermined  by  the  said  committee  to  form 
*  public  company,  for  the  purpose  of  con- 
i^'octbg  the  said  railway,  with  a  capital 
^  180,000/.,  to  be  raised  by  9,000  shares 
rf  20/.  each  ;   and  that  thereupon  after- 
wirii,  to  wit,  on  the  2nd  day  of  October 
A.D.  1845  the  said  intended  company  was 
provisionally  and  in  all  respects  duly  regis- 
tered in  conformity  with  the  requirements 
of  a  certain  act  of  parliament,  made  and 
pwied  in  the  session  of  parliament  held  in 
As  7th  and  8th  years  of  the  reign  of  Her 
Haw  SstiiB,  XXI.— C.P. 


present  Majesty  for  the  registration,  incor- 
poration and  regulation  of  joint-stock  com- 
panies ;  and  that  divers  persons,  to  wit, 
St.  Pierre  Butler  Hook  and  George  Thomas 
Thompson,  were  then  registered  as  the  pro- 
moters of  the  said  company  under  the 
name  of,  &c.  And  the  said  promoters 
thereof  from  the  time  of  such  registration 
as  aforesaid  thenceforth  used  the  said  name 
of  the  said  company  coupled  with  the 
words  **  registered  provisionally."  That 
the  said  promoters  of  the  said  company 
proceeded  to  form  the  same  under  such 
name,  and  with  such  addition  thereto  as 
aforesaid,  and  for  that  purpose  allotted 
and  issued  divers,  to  wit,  8,000  of  the  said 
shares  ;  and  that  divers,  to  wit,  100  of  such 
shares  were  then  allotted  to  the  defendant, 
who  then  became  and  was  and  remained 
a  shareholder  in  and  a  member  of  the  said 
company,  and  divers  other  of  the  said  8,000 
shares,  to  wit,  200  thereof,  were  then  also 
allotted  and  issued  to  the  plaintiff,  upon 
receipt  whereof  he  paid  to  the  said  com- 
pany, to  wit,  to  the  defendant  and  the  other 
members  of  the  said  company,  who  then 
had  and  received  from  him,  the  plaintiff, 
a  large  sum  of  money,  to  wit,  the  said  sum 
of  money  in  the  declaration  supposed  and 
alleged  to  have  been  paid  and  received  for 
the  use  of  the  plaintiff,  by  way  of  deposit 
on  the  said  shares  so  allotted  and  issued  to 
him  as  aforesaid,  and  to  be  duly  and  law- 
fully applied  for  the  purposes  of  the  said 
company.  That  the  said  promoters  of  the 
said  company  afterwards,  to  wit,  on  the  5th 
day  of  February  a.d.  1846,  applied  to  par- 
liament for  an  act  to  incorporate  the  said 
company,  but  failed  in  obtaining  it;  and 
that  the  said  company  never  was  incor- 
porated by  act  of  parliament;  whereupon 
the  said  money  so  as  aforesaid  had  and 
received  from  the  plaintiff  became  money 
had  and  received  to  his  use  as  in  the  decla- 
ration mentioned.  That  afterwards  and 
before  the  making,  by  the  High  Court  of 
Chancery,  of  the  order  next  hereinafter 
mentioned,  to  wit,  on  the  11th  day  of  Janu- 
ary A.D.  1850,  in  a  certain  petition  and 
statement  then  made  to  and  preferred  before 
the  Right  Hon.  C.  C.  Baron  Cottenham, 
then  Lord  High  Chancellor  of  Great  Bri- 
tain, in  the  High  Court  of  Chancery,  by 
one  John  James  Short,  then  being  a  share- 
holder and  member  of  the  said  company, 
D 
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it  was  stated,  shewn  and  alleged  to  the 
said  Court  that  in  or  about  the  month  of 
October  in  the  year  1845,  the  said  com- 
pany was  projected  under  the  name  of,  &c. 
a  railway  from  Dover  to  Deal,  in  the 
county  of  Kent,  for  the  carriage  and  con- 
veyance of  passengers  and  goods ;  that  the 
said  company  was  in  or  about  the  said 
month  of  October  1845  duly  provisionally 
registered  pursuant  to  and  under  the  pro- 
visions of  the  first-mentioned  act  of  parlia- 
ment ;  that  the  capital  of  the  said  company 
was  180,000/.,  in  9,000  shares  of  20/.  each, 
with  a  deposit  of  2/.  28,  per  share ;  that 
the  prospectus  issued  by  the  projectors  in- 
vited parties  to  take  shares  in  the  said  com- 
pany, and  contained  a  form  of  application 
for  shares  ;  that  a  portion  of  the  said 
shares  was  allotted  and  paid  upon,  and 
that  divers  persons,  more  than  fifty  in 
number,  had  shares  allotted  to  them,  and 
paid  the  said  deposit  of  2/.  2s.  on  the  shares 
allotted;  that  100  shares  were  allotted 
to  and  taken  by  the  said  J.  J.  Short,  and 
that  he  paid  into  the  hands  of  the  bankers 
of  the  said  company  the  sum  of  210/., 
being  a  deposit  of  2/.  2s.  on  each  of  the 
said  100/.  shares,  and  that  he  and  divers 
other  persons  to  whom  shares  had  been 
allotted,  and  who  had  accepted  such  shares, 
and  had  paid  the  said  deposit  of  2/.  2s,  per 
share  thereon  respectively  executed  the 
subscription  agreement  and  parliamentary 
contract  in  respect  thereof;  that  divers 
other  persons  applied  for  shares  in  the 
said  company,  and  agreed  in  writing  to 
take  such  number  of  shares  as  might  be 
allotted  to  them  and  pay  the  deposit  thereon 
respectively,  and  that  accordingly  shares 
were  allotted  to  the  last-mentioned  persons, 
and  that  the  said  last-mentioned  persons, 
after  such  last- mentioned  respective  allot- 
ments, refused  or  neglected  to  take  such 
shares,  or  to  pay  the  deposits  thereon,  by 
means  whereof  the  liability  of  the  petitioner 
and  of  the  other  persons  who  took  shares 
in  the  said  company,  and  paid  their  deposit 
thereon  for  contribution  to  the  expenses 
of  the  said  undertaking,  was  considerably 
increased  ;  that  the  said  J.  J.  Short 
became  in  manner  aforesaid  and  then  was 
a  member  and  contributory  of  the  said  com- 
pany within  the  intent  and  meaning  of  the 
Joint-Stock  Companies  Winding-up  Acts, 
1848  and  1849,  and  entitled  to  a  share  of 


the  assets  of  the  said  company ; 
said  company  or  the  directors 
solicited  and  made  and  proceedc 
application  to  parliament  for  a  bil 
purpose  of  the  construction  of 
railway  and  works,  or  some  portior 
but  were  unsuccessful  in  obtaii 
said  bill ;  that  the  directors  of 
company  in  the  exercise  of  the 
conferred  upon  them,  also  laid 
expended  large  sums  of  money  ii 
cuting  the  said  undertaking  ou 
deposits  so  paid  by  the  said  J. 
and  the  said  other  persons  as  a 
and  incurred  liabilities  in  respect 
and  that  divers  of  such  liabilities  w 
outstanding,  and  that  there  was 
the  hands  of  the  said  directors  or  a 
to  the  said  company  a  large  sum  of 
the  produce  of  the  deposits  paid 
said  J.  J.  Short  and  the  said  others 
in  respect  of  the  shares  so  taken  1 
as  aforesaid ;  that  the  said  comp 
been  dissolved  and  ceased  to  c 
business,  and  the  secretary  and  c 
the  said  company  discharged,  i 
place  of  business  of  the  said  e 
abandoned,  although  the  affairs  of 
company  had  not  been  fully  woe 
that  the  said  J.  J.  Short  was  desin 
the  said  company  might  be  woi 
under  the  said  Joint-Stock  Compani< 
1848  and  1849.  The  said  petitioi 
therefore,  pray  that  the  said  o 
might  be  absolutely  wound  up  uo 
provisions  of  the  said  Joint-Stock 
panics  Winding-up  Act  :  and 
might  be  referred  to  one  of  the  Ml 
the  said  Court  to  wind  up  the  affiiir 
said  company  as  by  the  said  petition 
That  the  said  matters  and  things 
aforesaid  stated  and  shewn  and  all 
the  said  petition  did,  in  the  opinioi 
said  Court  of  Chancery,  render  it  j 
equitable  that  the  said  company  sh 
absolutely  wound  up  under  and  ac 
to  the  provisions  of  the  said  Join 
Companies  Winding-up  Acts,  18^ 
1849,  and  that  the  petition  was  afti 
and  before  the  making  of  the  sai 
absolute  for  binding  up  the  a 
hereinafter  mentioned,  to  wit,  on  & 
advertised  as  by  law  required  in  that 
to  wit,  in  the  London  Gazeiie^  and 
wit,  then  together  with  a  copy  of  1 
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,  wherein  the  said  order 
sd  as  aforesaid,  served  at 
nly  office  of  the  said  com- 
terwards,  to  wit,  on  &c.  by 
)f  the  said  High  Court  of 

made  by  the  then  Vice 
!)ngland,  to  whom  the  said 
ien  duly  referred  by  the 
\i  Chancellor,  it  was  then 
3  said  company  should  be 
id  up  under  the  provisions 
Stock  Companies  Winding- 
nd  1849,  and  that  it  should 
le  Master  in  rotation  of  the 
ad  up  the  affairs  of  the  said 
the  provisions  of  the  said 
reupon  afterwards  and  after 
said  order  absolute,  to  wit, 
order  absolute  was  carried 
aid  Master  in  rotation,  to 
ing  up  of  the  affairs  of  the 
as  so  referred  as  aforesaid. 
Brougham,  Esq.,  and  that 
It  to  the  direction  of  the 
n  made  in  that  behalf,  an 
ras  inserted  and  published 
IS  by  law  required  in  that 

said  advertisement  notice 
lat  the  said  Master  would  at 
d  place  therein  mentioned, 
lin  fourteen  days  from  the 
e  first  of  the  said  advertise- 

&c.,  proceed  to  appoint  an 
of  the  said  company  under 
tock  Companies  Winding- 
nd  1849.  That  afterwards, 
teen  days  from  the  publi- 
irst  of  the  said  advertise- 
3re  the  commencement  of 
at  the  said  time  and  place 
ertisement  mentioned,  the 
d,  by  writing  under  his 
oint  one  Henry  Croysdill 
lanager  of  the    said  com- 

said  H.  Croysdill  then 
said  appointment,  and 
nd  was  and  from  thence 
til  the   commencement  of 

been,  and  still  is,  the 
of  the  said  company,  duly 
kt  behalf.  That  every  step, 
ng,  and  thing  required  by 
»  winding  up  of  the  said 
;  to  the  statutes  in  that 
duly  had  and  taken. 


That  the  having  and  receiving  in  this  plea 
mentioned,  is  the  having  and  receiving  in 
the  declaration  mentioned,  with  this,  that 
the  defendant  avers,  as  the  fact  was  and  is, 
that  he  never  had  and  received  the  money 
otherwise  than  as  aforesaid,  and  that  the 
said  promise  in  the  declaration  mentioned, 
so  far  as  it  relates  to  the  money  therein 
alleged  to  have  been  had  and  received  to 
the  plaintiff's  use  and  to  have  been  found 
due  on  an  account  therein  alleged  to  have 
been  stated,  is  a  promise  implied  by  law 
from  the  said  alleged  receipt  of  the  said 
money  and  from  the  premises,  and  not 
otherwise.  That  this  action  is  brought  by 
the  plaintiff  against  the  defendant,  as  and 
being  a  member  of  the  said  company,  and 
not  upon,  nor  does  the  same  in  anywise 
arise  out  of  the  individual  liability  of  the 
defendant,  apart  from  the  said  company ; 
and  that  the  same  action  is  substantially 
and  in  effect  an  action  against  the  said 
company.  That  the  said  account  in  the 
declaration  mentioned  was  so  stated  as 
therein  alleged,  of  and  concerning  the  said 
money  so  by  the  plaintiff  paid  by  way  of 
deposit  as  in  this  plea  aforesaid,  and  so 
had  and  received  as  aforesaid,  and  not 
otherwise.     Veriiication. 

Special  demurrer.  The  principal  grounds 
of  demurrer  enumerated  were,  that  the 
plea  shews  no  obligation  on  the  plaintiff 
by  statute  or  otherwise  to  sue  the  official 
manager,  or  that  the  plaintiff  had  any 
cause  of  action  against  the  company. 
That  the  allegation  in  the  plea  that  the 
money  had  and  received  as  in  the  plea 
stated,  was  had  and  received  to  his  use 
as  in  the  declaration  mentioned,  was  an 
allegation  of  matter  in  law.  That  the 
plea  neither  traversed,  nor  confessed  and 
avoided  the  declaration.  That  the  plea 
did  not  shew  the  company  to  have  been 
one  which  fell  under  the  provisions  of  the  • 
Joint-Stock  Companies  Winding-up  Acts, 
1848  and  1849,  and  that  the  allegation  in 
this  plea  that  the  action  was  substantially 
an  action  against  the  company,  was  not 
supported  by  the  facts  stated. 

/.  Brown  {Channell^  Serj.  with  him), 
in  support  of  the  demurrer. — The  defence 
substantially  set  up  in  the  plea  is,  that  the 
action  should  have  been  brought  against 
the  official  manager  of  the  company,  in 
pursuance  of  the  provisions  in  the  Wind- 
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ing-up  Act,  11  &  12  Vict.  c.  45.  8.  50. 
That  section  enacts  that  "  all  actions, 
suits,  and  proceedings  at  law  or  in  equity 
to  be  commenced  or  instituted  by  any 
persons,  whether  contributories  of  such 
company  or  otherwise,  against  such  com- 
pany, or  any  person  duly  authorized  to  be 
sued  as  the  nominal  defendant  on  behalf 
of  the  same,  shall  and  lawfully  may  be 
commenced,  instituted,  and  prosecuted 
against  the  official  manager  of  such  com- 
pany (by  such  style  and  designation  as 
aforesaid)  as  the  nominal  defendant  for  and 
on  behalf  of  such  company ;  and  that, 
whether  there  be  one  or  more  such  official 
manager  or  managers."  By  the  interpre- 
tation clause,  section  3,  the  word  '*  com- 
pany" is  to  be  taken  to  mean  "  any  part- 
nership association  or  company,  corporate 
or  unincorporate,  to  which  this  act 
applies ;"  and  by  section  1  the  act  applies 
to  all  companies  within  the  recited  acts  of 
7  &  8  Vict.  c.  Ill,  and  8  &  9  Vict.  c.  98. 
Assuming  that  the  company  in  this  case 
is  such  a  one  as  was  contemplated  by  the 
statute,  yet  the  plea  shews  no  defence 
under  the  50th  section.  How  can  it  be 
said  that  this  is  an  action  against  the  part- 
nership ?  The  plea  says  that  the  action 
is  brought  against  the  defendant  "  as  and 
being  a  member  of  the  company."  There 
is  no  ground  for  sa3ring  that  it  is  an 
action  against  all  the  members.  It  is, 
in  fact,  an  action  against  a  contributory, 
to  which  other  provisions  of  the  act  than 
those  of  the  50th  section  are  applicable. 
The  58th  section  provides  that,  except 
where  otherwise  expressly  provided, 
nothing  in  the  act  shall  extend,  enlarge, 
diminish,  or  in  anywise  alter  or  affect  the 
rights  or  remedies  of  creditors  or  other 
persons  not  being  contributories  or  of  cre- 
ditors, being  also  contributories,  being 
creditors  upon  a  distinct  and  independent 
account,  or  shall  affect  contracts  with  the 
company  entered  into  before,  or  any  action 
pending  at  the  date  of  the  petition  for 
winding  up.  The  57th  section  throws 
light  upon  the  meaning  of  the  50th.  It 
provides  that  all  judgments  entered  up  in 
an  action  against  Uie  official  manager 
shall  have  like  effect  upon  the  property 
of  the  company  and  property  of  the 
contributories  as  if  they  had  been  entered 
up  against  the  company  or  aperson  duly 


authorized  to  be  sued*  Thi 
here  was  not  a  person  duly  ■; 
be  sued ;  he  is  sought  to  be 
personally.  The  62nd  seetioi) 
in  the  construction  of  the  50t' 
section,  the  official  manager 
the  leave  of  the  Master,  defeni 
or  suit  brought  against  any  ind 
tributory  of  the  company,  bu 
ment  in  such  case  shall  have  th 
but  no  further  than  if  it  had  \h 
against  the  original  defendant, 
tion  evidently  applies  to  other 
the  71st  section,  provisions  a 
the  making  out  by  the  offici 
of  lists  of  claims,  and  of  those 
the  Master,  and  those  disalloi 
altering  the  lists  in  case  of 
allowed  being  afterwards  allow 
lished  by  legal  proceedings, 
section  goes  on  to  provide  th 
first  appointment  of  an  official 
creditor  or  other  person  shall,  e: 
Master's  permission,  have  poi 
mence  or  proceed  with  an  ac 
the  official  manager,  or  the  < 
any  contributory,  imtil  proof 
or  claim ;  and  a  Judge  of  the  cc 
an  action  is  pending  shall  ha 
make  an  order  or  summons  i 
ceedings.  Again,  the  plaini 
member  of  the  company  himst 
not  be  deemed  an  action  agau 
pany.  But  it  is  by  no  meai 
this  is  a  company  within  the 
the  act,  since  it  was  only  prov 
gistered,  and  therefore  not  a  co: 
pany  liable  to  be  sued.  The 
over,  is  bad  in  form,  as  amou: 
general  issue,  and  because  it  m 
the  having  and  receiving  of 
mentioned  in  the  declaration,  t 
and  avoids  it.  The  plaintiff  j 
entitled  to  judgment. 

Willes  {Byles,  Serf,  and  Br 
him),  contra. — The  plea  is  g 
stance  and  in  form.  Witii 
substance  :  in  the  first  place, 
company  within  the  meaning  of 
up  acts ;  and,  next,  this  action 
the  company  within  the  met 
50th  section  of  the  1 1  &  12  Vic 
word  "company"  is  somewhat 
but  referring  to  the  act,  7  &  8 ' 
s.  23,  which  gives  certain  poi 
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niet  on  provisional  registration,  it  is  snb- 
tted  that  a  company  under  that  act,  and 
Brefore,  under  the  11  &  12  Vict.  c.  45, 
nsiits  of  persons  who  have  done  acts 
lich  ihew  that  they  meant  to  be  liable 
r  the  preliminary  expenses.  The  cases 
ew  that  this  was  a  company  under  the 
if  that  an  allottee  of  shares,  like  the 
nntiff,  is  not  a  contributory  under  the 
t,  but  that  a  provisional  committee-man, 
10  isdsoa  shareholder,  like  the  defendant, 
ft  contributory — Walstab  v.  Spottiswoode 
),  Ex  parte  WaUtab{2\  Norris  v.  Cottle 
)>  Hftttonv.  UffiU{/i\  Ex  parte  Mauds- 
'  (5),  and  Ex  parte  Upfill  (6).  This, 
^9  being  a  company  within  the  Wind- 
>up  Act,  the  case  falls  within  the 
^  lection.  It  is  an  action  against  the 
Qpaoy,  since  every  contributory  is  a 
mber  of  the  company,  and  it  ought  to 
'e  been  brought  against  the  official 
lager.  The  words  of  the  section  '*  shall 
i  lawfully  may"  sue  and  be  sued  are  im- 
KtiTe.  Similar  words  in  the  Banking  Act, 
•  8  Geo.  4,  c.  46,  have  been  held  to  be 
'exative  and  not  permissive  only — Chap- 
^  ▼.  MUvain  (7)  and  Steward  v.  Greaves 
The  latter  case  also  shews  that 
^  plea  is  properly  pl)eaded  in  bar,  and 
in  abatement.  This  plea  shews 
•tantially  that  the  plaintiff  asserts  a 
It  against  one  person,  which  he  might 
e  asserted  against  several,  who  might 
e  pleaded  the  matter  set  out.  The 
ft  ii  analogous  to  that  of  Stackwood 
E>iiim(9).  There  a  plea  in  assumpsit, 
ich  stated  that  the  promise  was  made 
the  defendant  jointly  with  L,  who  was 
Q  alive,  and  that  the  plaintiff  was  in- 
bted  to  the  defendant  and  L,  and  that 
«  defendant  and  L.  offered  to  set  off  the 
m  80  owing,  was  held  good.  It  is  quite 
■Mirthat  the  7drd  section  cannot  betaken 

,W  l5Mec.&W.501;  8.c.l5Law J.Rep.(N.8.) 
WI.I9J. 

W  SO  Law  J.  lUp.  (N.8.)  Chanc.  58. 
(*)  S  Home  of  Lords  Cases,  674. 
W  Ibid.  647. 
\  ?0  Law  J.  Rep.  (n.s.)  Chanc.  9. 
IkitiSO. 
r^Bxeh.  Rep.61 ;  8.c.  19LawJ.  Rep.  (n.s.) 

^  10Uee.&  W.711;  s.c.  12  Law  J.  Rep.  (n.s.) 

SQ-B.  Rep.  822 ;  L  cl2  Law  J.  Rep.  (n.s.) 


as  cutting  down  the  50th,  or  applying  to 
cases  in  which  the  50th  applies.  It  refers 
to  a  different  kind  of  action  altogether. 
The  62nd  section  is  a  provision  for  actions 
against  contributories,  but  it  is  not  the 
only  one.  It  shews  that  the  object  of  the 
legislature  was  to  make  the  official  manager 
the  party  in  all  actions.  As  to  the  form 
of  the  plea,  there  is  no  valid  objection.  It 
is  a  good  plea  in  confession  and  avoidance. 
It  contains  no  fact  which  necessarily  denies 
the  causes  of  action  stated  in  the  declara- 
tion, and  is  sufficient  within  the  rule  laid 
down  in  Harmer  v.  Steele  (10).  The  de- 
fendant is,  therefore,  entitled  to  the  judg- 
ment of  the  Court. 

J,  Brown,  in  reply. — ^As  to  the  form  of 
the  plea,  if  the  action  had  been  against  the 
company  nominaiim  or  against  the  public 
officer,  there  would  have  been  no  need  to 
allege  that  in  the  plea,  as  it  would  have 
appeared  on  the  face  of  the  declaration. 
But  nothing  appears  in  this  declaration, 
except  that  the  defendant  is  charged  with 
receiving  money.  If  he  wished  to  shew 
that  the  official  manager  should  have  been 
sued,  he  was  bound  to  allege  that  this  was 
an  action  against  the  company  under  the 
statute.  But  if  this  was  an  action  against 
the  company  for  a  debt  due  from  the  com- 
pany, that  is  denied  by  the  declaration.  The 
plea  contains  a  statement  of  facts,  and  says 
that  on  account  of  those,  the  money  was 
had  and  received  to  the  use  of  the  plaintiff, 
and  then  proceeds  to  exclude  other  nega- 
tive facts.  If  confession  be  necessary  to 
make  the  plea  good,  there  is  none  here, 
because  the  defendant  does  not  anywhere 
admit  that  the  account  stated  was  stated 
by  the  company.  The  allegation  in  that 
respect  stands  as  it  is  in  the  declaration. 
The  object  of  the  argument,  on  the  other 
side,  as  to  the  substantial  points,  has  been 
to  shew  that  according  to  the  recent  deci- 
sions in  the  Court  of  Chancery  the  word 
"  company"  in  the  50th  section  of  the 
Winding-up  Act  applies  to  a  company 
provisionally  registered  for  the  purpose  of 
getting  an  act  of  parliament.  If  that  be 
the  proper  construction,  it  is  that  which 
should  be  put  on  that  word  in  the  plea. 
But  the  plea  does  not  shew  that  the  com- 


(10)  4  Exch.  Rep.  I ;  s.  c.  19  Law  J.  Rep.  (n.s.) 
Exch.  84. 
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pany  was  ever  formed  at  all,  nor  does  it 
even  shew  that  it  was  a  company  for  par- 
liamentary purposes.  The  plea  says,  the 
scheme  became  abortive  by  the  company 
not  getting  an  act  of  parliament,  but  it  does 
not  shew  that  it  was  the  intention  of  the 
company  to  get  it.  Railways  may  be 
constructed  without  acts  of  parliament,  and 
to  such  railways  all  the  provisions  which 
govern  parliamentary  railways  are  not  ap- 
plicable. When  the  negative  allegations 
of  the  plea  are  taken  into  account,  the 
defendant  not  only  does  not  confess,  but 
he  denies  the  cause  of  action. 

Jervis,  C.J. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  the  judgment  of  the 
Court,  and  that  the  plea  is  no  answer  to 
the  declaration.  I  have  entertained  con- 
siderable doubt  on  the  subject,  arising  from 
the  obscurity  of  the  wording  of  the  act  of 
parliament  and  the  various  decisions  which 
have  been  given  upon  its  construction  in 
the  Court  of  Chancery.  But  I  now  think, 
on  looking  carefully  into  the  act  and 
endeavouring  to  give  a  reasonable  con- 
struction to  its  various  sections,  that  the  50th 
section  is  not  capable  of  the  construction 
which  the  defendant's  counsel  has  sought 
to  put  upon  it,  and  therefore  that  this  is 
not  an  action  against  the  company  which 
should  have  been  brought  against  the  official 
manager.  The  object  of  the  statute  was 
to  enable  the  managers  of  joint-stock  com- 
panies to  wind  up  the  affairs  of  the  com- 
panies and  to  compel  the  shareholders  to 
contribute ;  but  it  was  not  intended  in  any 
way  to  affect  the  rights  of  creditors  of 
such  companies.  It  is  unnecessary  now  to 
consider  the  original  intention  of  the  legis- 
lature, the  courts  of  equity  having  deter- 
mined that  every  person  who  has  taken  an 
active  part  in  the  proceedings  of  a  com- 
pany, and  who  is  an  allottee  of  shares,  is  a 
member  of  the  company  for  the  purpose  of 
having  it  wound  up.  It  is  true  that  an 
action  against  one  member  of  a  company 
is  an  action  against  all  the  members,  since 
all  are  liable  to  contribute ;  but  I  do  not 
think  it  necessarily  follows  that  all  actions 
against  the  members  of  the  company  must 
be  brought  against  the  official  manager. 
The  act  of  parliament  contemplates  two 
sorts  of  actions  after  winding  up,  one  of 
them   against  the  company,  to  which  all 


members  are  liable, — and  that  u 
brought  against  the  official  manage 
the  other,  where  members  are  si 
name, — in  which  case,  under  the  62 
tion,  the  official  manager  may  de: 
their  or  his  own  name  by  leave 
Master.  But  it  has  been  content 
the  defendant's  counsel  that  as  it  lu 
held  that  every  contributory  is  a  n 
the  company  is  sued  when  a  contribi 
sued ;  but  if  that  were  so,  the  62nd 
would  have  no  meaning.  But  I  th 
can  give  effect  to  both  the  sections  b 
ing  that  the  50th  section  applies  wh 
company  is  sued  qua  company,  ai 
the  62nd  section  applies  where  all  o 
of  the  contributories  are  sued.  I,  th( 
think  that  the  plea  is  no  answer 
declaration. 

Maule,  J. — I  am  of  the  same  o] 
I  think  the  plea  fails  in  establishing 
under  the  50th  section  of  the  act, 
does  not  shew  that  the  action  was  h 
against  the  company  within  the  meai 
that  section.  I  believe  it  has  been  i 
decided  that  a  company  of  persoi 
registered,  such  as  are  commonly 
promoters  of  a  scheme,  may  be  tret 
a  company  under  the  act  of  pailii 
But  it  by  no  means  follows  that  this 
brought  against  Lord  Londesboroi 
an  action  against  the  company  unc 
50th  section  of  the  act.  I  think  tl 
proper  construction,  having  regard 
scope  and  intention  of  the  act,  is,  th 
is  not  an  action  against  the  company 
that  section.  The  most  obvious  m 
of  an  action  being  brought  against  i 
pany  is  where  the  company  is  nai 
the  defendant.  There  is  another  al 
tive  when  the  action  is  brought  f 
some  other  person  authorized  to  \n 
instead  of  the  company,  as  nominal 
dant.  It  seems  to  me  that  this  afl 
reason  for  considering  that  *'  actions  a 
the  company**  mean  actions  brought  i 
the  company  or  against  the  person  i 
rized  to  be  sued  as  the  nominal  defe 
The  defendant's  construction  would 
under  the  clause  other  persons  not  s 
nominal  defendants,  or  described 
company,  but  yet  chained  with  the : 
ties  of  the  company.  The  62nd  i 
seems  to  throw  a  great  deal  of  light 
case.      It  docs  not  fumisli  a  dcf 
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ie  of  barring  an  action  brought 
1  as  contributory,  but  only  pro- 
"  the  Master  may,  if  he  thinks 
grmission  that  the  action  should 
iby  the  official  manager."  That 
le  an  adequate  mode  of  proceed- 
iction  like  this.  The  scope  and 
16  act  seem  to  be  that  persons 
in  a  company  may  have  the 
uid  up,  but  that  third  persons 
be  in  any  degree  debarred  from 
same  judgments  and  executions 
It  the  same  persons  as  before. 
JO  be  just  as  well  off  as  before, 
certain  formal  and  immaterial 
I  which  their  interests  have  not 
liced,  but  which  would  be  useful 
ig  the  winding  up,  all  substan- 
>eing  saved.  That  is  the  object 
,  and  it  contains  express  pro- 
t  it  is  not  to  be  construed  as 
y  any  rights  or  remedies  except 

are  expressly  taken  away ;  and 
are  taken  away,  there  is  always 
t  equivalent  given  for  them. 
^rson  sues  the  official  manager 
swell  off  as  if  he  sued  the  com- 
it  were  held  that  an  action  like 
not  be  brought  against  an  indi- 

must  be  brought  against  the 
nager,  that  would  be  taking 
ibstantial  right  which   existed 

plaintiff,  before  the  act,  might 
I  different  causes  of  action,  some 
liinst  the  defendant,  as  a  mem- 
:ompany,  and  others  of  a  private 
IS  the  plaintiff  might  have  sued 
i  action  for  goods  sold  to  Lord 
mgh  individually,  and  others 
company.  Now,  if  it  were  held 
the  act,  two  such  claims  could 
ed,  that  would  be  taking  away 

the  plaintiff.  Without  going 
,  there  might  be  many  such 
lich  I  apprehend  that  the  plain- 
have  a  perfect  right  to  join 
dms.  Now,  if  we  held  that  the 
n  applies  where  the  defendants 
led  a  company  in  the  record,  a 
such  claims  might  *be  barred, 
d  be  very  inconvenient.  I  also 
the  construction  which  we  now 

mctf  is  the  most  literal,  inde- 
'  the  question  of  convenience. 
identions  are  enough  to  induce 


me  to  come  to  the  conclusion  that  the  plea 
is  not  a  good  answer  to  the  action. 

Williams,  J. — I  also  think  that  the  plea 
is  bad.  This  was  not  an  action  com- 
menced against  the  company  within  the 
true  meaning  of  the  50th  section.  It  could 
not  be  deemed  so  without  extending  the 
language  of  the  act  beyond  its  natural 
meaning,  and  I  see  no  ground  for  thus 
extending  it.  I  concur  in  the  views  and 
reasons  stated  by  my  learned  Brothers. 

Talfourd,  J.  concurred. 

Judgment  for  the  plaintiff. 

Willes  obtained  leave  to  withdraw  the 
plea  and  plead  the  general  issue  within  a 
week,  upon  payment  of  costs. 


1851  r^^ST  ANGLIAN  RAILWAYS  COM- 

Dec    5        J        ^^^^  ^'  EASTERN  COUNTIES 
^^      RAILWAY    COMPANY. 

Railway  —  Corporation  —  Covenant  — 
Powers  of  Company — Purposes  of  Act — 
Illegality — Notice — Public  Act. 

A  railway  company^  incorporated  by  act 
of  parliament,  is  bound  to  apply  all  the  funds 
of  the  company  for  the  purposes  directed 
and  provided  for  by  the  act,  andforno  other 
purpose  whatsoever, 

A  railway  company  was  incorporated  by  a 
public  act  of  parliament,  **for  the  purpose  of 
making  and  maintaining**  a  particular  raiU 
way  and  other  works  by  the  act  authorized, 
^*  and  for  other  purposes  therein  declared.** 
They  were  empowered  by  the  act  to  raise 
money  for  making  and  maintaining  therailway 
and  other  works  authorized  by  the  act,  and  the 
money  so  raised  was  directed  to  be  expended 
towards  those  purposes,  and  otherwise  carry • 
ing  the  act  into  execution  ;  and  after  paying 
these  expenses  the  profits  of  the  company 
were  to  be  divided  among  the  proprietors. 
The  purposes  mentioned  in  the  act  were  con- 
fined to  acts  to  be  done  upon  and  relating  to 
the  railway  to  be  made  by  the  company. 
The  defendants,  the  company  so  incorporated, 
covenanted  with  the  plaintiffs,  another  rail* 
way  company,  to  take  a  lease  of  their  rail* 
ways,  and  to  pay  the  costs  of  soliciting  bills 
then  pending  in  parliament,  by  which  the 
plaintiffs  were  to  be  authorized  to  make  ex* 
tensions  and  branches  of  their  railways. 
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In  an  action  for  breach  of  covenant^  in  n<4 
paying  the  costs  of  the  bills  in  parliament^ — 
Held,  that  the  act  incorporating  the  defen- 
dants, being  a  public  act,  must  be  presumed 
to  be  known  to  the  plaintiffs,  and  that  they 
could  not  recover,  inasmuch  as  the  covenant 
entered  into  by  the  defendants  was  beyond 
the  scope  of  their  authority  as  a  corporation, 
and  was,  therefore,  illegal  and  void,  however 
beneficial  to  the  defendants*  railways  the 
objects  of  the  covenant,  if  carried  out,  might 
be. 

Covenant.  The  declaration  stated  that 
before  the  contract  was  made,  there  were 
four  railway  companies,  each  incorporated 
by  a  separate  act  of  parliament :  the  Lynn 
and  Ely  Railway  Company,  the  Ely  and 
and  Huntingdon  Railway  Company,  the 
Lynn  and  Dereham  Railway  Company,  and 
the  defendants,  the  Eastern  Counties  Rail- 
way Company;  that  the  Lynn  and  Ely 
Company  had  introduced  into  parliament, 
upon  their  own  petition,  four  bills  for  pur- 
poses connected  with  their  railway  ;  that 
the  three  first-named  companies  had  agreed 
to  amalgamate  and  form  one  company, 
under  the  name  and  style  of  "  The  East 
Anglian  Railways  Company;*'  and  that  a 
bill  was  then  pending  in  parliament  to  give 
effect  to  such  agreement.  The  declaration 
then  stated  that  the  defendants,  by  an 
indenture,  under  their  common  seal,  be- 
tween themselves  and  the  plaintiffs  (com- 
prehending the  three  first-named  companies 
since  amalgamated  by  act  of  parliament,) 
covenanted  with  the  plaintiffs  (amongst 
other  things)  to  take  a  lease  of  their  rail- 
ways, upon  certain  terms  mentioned  in  the 
indenture,  and  to  find  the  capital  necessary 
for  the  construction  of  the  extensions, 
branches,  and  works,  authorized  to  be  con- 
structed by  the  bills  then  pending  in  par- 
liament, and  to  pay  the  costs  of  preparing 
and  promoting  such  bills,  whether  the  same 
should  pass  into  law  or  not.  The  declara- 
ration  further  stated  that  the  bills  were 
proceeded  with,  that  two  were  passed,  and 
that  the  costs  of  the  bills,  amounting  to  a 
large  sum,  had  not  been  paid  by  the  de- 
fendants to  the  plaintiffs. 

The  defendants  set  out  the  indenture 
upon  oyer,  and  pleaded  that  the  plaintiffs 
had  no  authority  to  grant  leases  of  their 
railways  to  the  defendants  ;  that  they  had 


been  unable  to  obtain  acta  of  pi 
for  that  purpose ;  that  they  had  at 
all  intention  of  so  doing,  and  tha 
shareholders  of  the  defendants'  < 
(naming  them),  had  not  assente 
making  or  executing  the  inda 
the  agreement  therein  contained, 
demurrer. 

Bramwell  {Wheeler  with  him), 
plaintiffs  (Nov.  21).— The  plea 
First,  the  non-assent  of  certaii 
holders  to  the  deed  in  question  : 
teriaL  Assuming  that  this  was 
which,  if  all  had  assented,  the  com] 
power  to  enter  into,  how  can  the  nc 
of  some  of  the  shareholders  inyal 
It  is  the  deed  of  the  corporatio: 
with  their  seal.  Such  a  defeno 
always  enable  a  company  to  ma 
private  arrangement  that  their  sei 
not  bind  them,  except  under  oer 
cumstances,  and  so  to  avoid  all  tl 
tracts.  If  this  defence  is  anyl 
amounts  to  non  est  factum;  and  i 
pany  cannot  be  heiurd  to  say  it  is  : 
deed,  being  sealed,  as  it  is,  with  tl 
and  there  being  nothing  to  shew 
assent  of  every  single  shareholder 
site.  Upon  this  point  he  cited  Smi 
HuU  Glass  Company  (I),  Clarke  v 
perial  Gas  Light  Company  (2),  H 
Manchester  and  Salford  Waterwm 
pany  (3),  Same  v.  same  (4),  Bou 
Shortridge  (5),  The  Mayor,  ^c.  o) 
V.  Charlton  (6),  and  Com.  Dig. 
chises,'  F,  11. 

Secondly,  although  no  powex 
pressly  given  to  the  company  to  m 
a  covenant,  there  is  no  prohibitioi 
their  making  it. 

[Jervis,  C.J. — The  act  by  which 
incorporated  shews  for  what  purpc 
were  incorporated,  and  is  a  public 

If  once  made  a  corporation,  th 

(1)8  Com.  B.  Rep.  668 ;  b.  e.  19  Lt 
(N.8.)  C.P.  123. 

(2)  4  B.  &  Ad.  315 ;  s.  c.  2  Law  J.  I 
K.B.  30. 

(3)  2  B.  &  Ad.  544 ;  s.  c.  1  Law  J.  I 
K.B  230 

(4)  5  B.&  Ad.  866;  s.  c.  8  Law  J.  I 
K.B.  19. 

(5)  4Exch.Rep.699;  1.0.19  Law  J.l 
£xch.221. 

(6)  6  Mee.  &  W.  815;  ■.  c  10  La 
(n.s.)  Exch.  75. 
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purpose,  the  company  was 
ter  into  contracts  for  many 
tpecified  in  the  act — PaUister 
.  of  Gravesend  (7). 
—It  may  he  a  question  whether 
it  the  contract  is  illegal  upon 
s.  I  own  I  entertain  some 
•,  if  the  company  contracted 
Te,  it  would  not  he  necessary 
was  not  for  the  purposes  of 

te  presumed  that  the  purpose 
f  illegality  was  the  ohjcction, 
«  been  pleaded — Lewis  v. 
It  is  impossible  to  say  that 

was  illegal.  It  may  have 
y  to  carry  into  effect  the 
le  act,  and  many  cases  may 
laily  occur,  where  railways 
ked  without  taking  leases  of 

in  the  manner  contemplated 
In  such  a  case,  the  covenant 
gts  of  soliciting  the  bills  in 
.  all  events,  would  not  be 
en  if  the  Court  could  glean 
■d  that  the  rest  of  the  agree- 
,  the  right  to  sue  upon  this 
d  not  be  defeated — Price  v. 
"he  plaintiffs,  therefore,  are 
gment. 

{Crowder  and  Bovill  with 
iefendants  (Nov.  22).— The 
1  the  deed  set  out  upon  oyer 
aant  by  the  defendants  which 
)Ower  to  enter  into  by  the 
jnt,  by  which  they  were  in- 
special  purposes  only ;  and 
t  to  apply  the  monies  of  the 
purpose  for  which  they  were 

to  apply  it.  The  covenant 
illegal  and  void,  and  the 
I  on  the  face  of  it.  The  act  of 
ilf  prescribes  the  application 
.  that  can  possibly  come  into 
le  company.  It  is  a  public 
the  plaintiffs  had  notice — 
Manchester  Waterworks  Co, 
r  were  bound  by  it. — [He, 

to  various  sections  of  the 

R«p.  (N.8.)  C.P.  358. 

r.  6^;  8.  c.  8  Law  J.  Rep.  (m.s.) 

}r.S46 ;  8.C  16  Law  J.  Rep.  (n.s.) 
ZZL-C.P. 


act,  6  &  7  Will.  4.  c.  cvi.,  the  effect  of 
which  is  sufHciently  stated  in  the  judgment 
of  the  Court.] — The  act  of  parliament, 
therefore,  which  is  open  to  all  the  world, 
gives  notice  to  all  the  world  that  the  pay- 
ment of  costs  for  soliciting  bills  for  the 
extension  of  other  railways,  is  an  illegal 
application  of  the  funds  of  the  company ; 
no  matter  how  beneficial  to  the  defendants' 
railway  such  an  application  of  the  funds 
might  by  possibility  have  turned  out  to 
be  :  that  would  not  render  it  the  less 
illegal ;  and  the  plaintiffs,  having  notice  of 
the  illegality  by  the  act  of  parliament, 
cannot  recover.  —  [He  then  cited  the 
several  cases  referred  to  in  the  judgment 
of  the  Court,  and  also  Munt  v.  the  Shrews^ 
bury  and  Chester  Railway  Company  {11), 
and  The  King  v.  iri7<ier6y(12).>— Though 
the  breach  for  which  the  action  is  brought 
consists  only  of  the  non-payment  of  the 
costs  of  soliciting  bills  in  parliament,  the 
action  must  succeed  or  not,  according  to 
whether  the  whole  agreement  is  void  or  not 
void ;  and  whatever  particulars  this  cove- 
nant may  contain,  it  is  impossible  not  to 
see  that  it  is  a  contract  to  apply  the  funds 
of  the  company  in  paying  the  costs  of  these 
bills  in  parliament,  which  is  an  illegal  con- 
tract ;  and,  further,  all  the  covenants  are 
dependent  on  the  agreement  to  take  a  lease 
of  the  other  railways,  which  is  of  itself 
illegal.  The  whole  contract,  therefore, 
falls  to  the  ground;  and  the  plaintiffs 
cannot  recover. 

Bramwellf  in  reply,  cited  The  Queen  v. 
the  Great  North  of  England  Railway  Com* 
pany  (13),  and  NichoUs  v.  Stretton{}^). 
Cur.  adv.  vult. 

Jervis,  C.J.  now  delivered  the  judg- 
ment of  the  Court. — [After  stating  the 
pleadings,  as  above,  his  Lordship  pro- 
ceeded}-—The  question  for  the  opinion  of 
the  Court  is,  whether,  upon  this  record, 
the  plaintiffs  can  maintain  their  action; 
and  we  are  of  opinion  that  they  cannot, 
and  that  the  defendants  are  entitled  to 
judgment.  The  defendants  are  incorporated 
by  the  statute  6  &  7  Will.  4.  c.  cvi.,  the  first 

(11)  20  Law  J.  Rep.  (n.s.)  Chanc  169. 

(12)  1  Wmt.  Saund.  309,  c  (note  b). 

(13)  9  aB.  Rep.  315;  s.c  16Law  J.  Rep.(N.8.) 
M.C.  16. 

(14)  10  Ibid.  346. 
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section  of  which  enacts,  that  certain  per- 
sons shall  be  united  into  a  company  for 
making  and  maintaining  the  railway  men- 
tioned in  that  section,  and  other  works 
by  that  act  authorized,  and  for  other  pur- 
poses in  that  act  declared,  and  for  that 
purpose  shall  be  one  body  corporate,  by 
the  name  and  style  of  the  "  Eastern  Coun- 
ties Railway  Company,"  and  have  per- 
petual succession  and  a  common  seal. 
The  third  section  empowers  the  company 
to  raise  a  sum  of  money  for  making  and 
maintaining  the  said  railway  and  other 
works  authorized  by  the  act ;  and  the  5th 
section  directs  the  money  so  raised  to  be 
expended  towards  making  and  maintaining 
the  said  railway  and  other  works,  and  in 
otherwise  carrying  the  act  into  execution. 
The  money  to  be  raised  on  mortgage  is  to 
be  applied  in  the  same  way,  (section  246,) 
and  the  profits  of  the  company,  after  de- 
fraying the  expenses  of  making,  maintain- 
ing and  working  the  said  railway,  are  to 
be  accounted  for  and  divided  amongst  the 
proprietors  of  the  undertaking,  (sections 
170,  171). 

This  act  is  a  public  act,  accessible  to 
all  and  supposed  to  be  known  to  all,  and 
the  plaintiffs  must  therefore  be  presumed 
to  have  dealt  with  the  defendants  with  a 
full  knowledge  of  their  respective  rights, 
whatever  those  rights  may  be.  It  is  clear 
that  the  defendants  have  a  limited  autho- 
rity only,  and  are  a  corporation  only  for 
the  purpose  of  making  and  maintaining 
the  railway  sanctioned  by  the  act,  and  that 
their  funds  can  only  be  applied  for  the 
purposes  directed  and  provided  for  by  the 
statute.  Indeed,  it  is  not  contended  that 
a  company  so  constituted  can  engage  in 
new  trades  not  contemplated  by  their  act; 
but  it  is  said  that  they  may  embark  in 
other  undertakings,  however  various,  pro- 
vided the  object  of  the  directors  be  to  in- 
crease the  profit  of  their  own  railway. 

This,  in  truth,  is  the  same  proposition  in 
another  form  ;  for  if  the  company  cannot 
carry  on  a  new  trade,  because  it  is  not 
contemplated  by  the  act,  they  cannot  em- 
bark in  other  undertakings  not  sanctioned 
by  their  act,  merely  because  they  hope 
the  speculation  may  ultimately  increase  the 
profit  of  the  shareholders.  They  cannot 
engage  in  a  new  trade ;  because  they  are  a 
corporation  only  for  the  purpose  of  making 


and  maintaining  the  Elastem  Count 
way.  What  additional  power  < 
acquire,  from  the  fact  that  the  und 
may  in  some  way  benefit  their  linel 
ever  be  their  object  or  the  pro 
success,  they  are  still  but  a  cor 
for  the  purpose  only  of  making  ax 
taining  the  Eastern  Counties  RaQi 
if  they  cannot  embark  in  new  tn 
cause  they  have  only  a  limited  ai 
for  the  same  reason  they  can  do 
not  authorized  by  their  act,  and  nc 
the  scope  of  their  authority.  Ev 
prietor  when  he  takes  shares  has  a 
expect  that  the  conditions  upon  w 
act  was  obtained  will  be  perfonne 
is  no  sufiicient  answer  to  a  sha 
expecting  his  dividend,  that  the  m( 
been  expended  upon  an  undertakii 
at  some  remote  period  may  be 
beneficial  to  the  line.  The  public 
an  interest  in  the  proper  administ 
the  powers  conferred  by  the  ad 
comfort  and  safety  of  the  line 
seriously  impaired  if  the  money  a 
to  be  necessary  and  destined  b} 
ment  for  the  maintenance  of  the 
be  expended  in  other  undertaki 
contemplated  when  the  act  was  o 
and  not  expressly  sanctioned  by  i 
lature. 

The  cases  in  equity  which  hf 
cited  proceeded  upon  this  view  of 
ject,  and  were  decided  not  because 
ticular  act  restrained  by  injuncti( 
breach  of  trust,  but  because  it 
within  the  scope  of  the  directors'  ai 
was  not  justified  by  the  statu 
was,  therefore,  illegal.  In  Co 
the  Eastern  Counties  Railway  ' 
(15),  the  Master  of  the  Rol 
•*  It  has  been  very  properly 
that  railway  companies  have  i 
to  enter  into  new  trades  or  bi 
not  pointed  out  by  the  acts;  bi 
been  contended  that  they  have  a 
pledge,  without  limit,  Uie  fund 
company  in  the  encouragement 
transactions,  however  various  an 
sive,  provided  the  object  of  that 
is  to  increase  the  traffic  upon  the 
and  thereby  to  increase  the  pro! 


(15)  lOBeay.  15;  8.C  16  Law  J. 

Chanc.  73. 
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•harelioldeTs.     There  is,  however,  no  au- 
thority for  anything  of  that  kind."     So  in 
Sai4>nian8  v.  Laing{\6),  he  says,  "  A  rail- 
way company,  incorporated  by  act  of  par- 
liament, is  bound  to  apply  all  the  monies 
toid  property  of  the  company  for  the  pur- 
poses directed  and   provided  for  by  the 
act,  and  for  no  other  purpose  whatsoever." 
The    same  principle  was   adopted  by  the 
Lord  Chancellor,  in  the  case  of  Bagshaw 
1^.   the  Eattem   Union  Railway  Company 
(17),  by  Lord  Cran worth,  in  the  case  of 
Beman  v.  Rufford{\9>)^  and,  as  we  are  told 
by  Vice  Chancellor  Turner,  in  the  case  of 
The  Great  Northern  Railway  Company  v. 
the  £astemCountie8  Railway  Company  (19) • 
In  the  last  two  cases,  the  learned  Judges 
treated  questions  similar  to  the  present  as 
purely  legal  questions,  and,  therefore,  di- 
rected cases  to  be  stated  for  the  opinion  of 
a  court  of  law,  but  at  the  same  time  ex- 
pressed their  opinion  that   the  contracts 
^ere  illegal,  and  therefore  void.     If  the 
contract  is  illegal,  as  being  contrary  to  the 
act  of  parliament,  it  is  unnecessary  to  con- 
nder  the  effect  of  dissenting  shareholders ; 
fcr,  if  the  company  is  a  corporation  only 
fcr  a  limited  purpose,  and  a  contract  like 
^at  under  discussion  is  not  within  their 
^thority,  the  assent  of  all  the  shareholders 
to  such  a  contract,  though  it  may  make 
^^*«ni  all  personally  liable  to  perfonn  such 
contract,  would  not  bind  them   in   their 
^crporate  capacity,  or  render  liable  their 
^CT>orate  funds. 

^Qt  it  is  said  that  it  does  not  sufRcicntly 
fPPear  upon  this  record  that  the  bills 
»» parliament,  and  for  which  the  defen- 
™^  covenanted  to  pay  the  costs,  were 
•^  Connected  with  the  defendants*  rail- 
?*y-  If  railway  companies  could  em- 
***  in  undertakings  collateral  to  their 
^f^  line,  merely  because  the  main  line 
^"^t  in  the  result  be  benefited,  there 
^^d  be  much  in  this  objection ;  but  upon 
^  view  which  we  have  above  expressed, 
«»e objection  cannot  prevail.  We  know  that 
^b  of  the  four  litigant  companies  has  a 
*B|Knite  act  of  parliament ;  we  know  that 
Ae  statute  incorporating  the  defendants' 

(M)  12  Bear.  962. 

(17)  2  Mac  &  Gor.  889 ;  s.  c.  18  Law  J.  Rep. 
(iUl)CIiMic.l98. 
fJS)  20  Law  J.  Rep.  (ir.8.)  Cbanc.  537. 
(Jf)  Not  yet  reported. 


company  gives  no  authority  respecting  the 
bill  promoted  by  the  plaintiffs ;  and  we 
are,  therefore,  bound  to  say,  that  any  con- 
tract relating  to  such  bills  is  not  justified 
by  the  act  of  parliament,  is  not  within  the 
scope  of  the  authority  of  the  company  as 
a  corporation,  and  is  therefore  void.  For 
these  reasons,  we  are  of  opinion  that  there 
ought  to  be  judgment  for  the  defendants. 
Judgment  for  the  defendants. 


51.  •) 
.23;  V 
c.  1.    J 


MACDOUGALL  V.  PATERSON. 


1851 

Nov, 
Dec 

County  Court — Concurrent  Jurisdiction — 
— Dwelling  of  Plaintiff- — Costs — Discretion 
of  Judge— 9  ^  10  Fict.  c.  95.  s.  128.— 
13  4-  14  net.  c.  61.  s.  13. 

Where  the  plaintiff  in  an  action  in  a 
superior  court,  resided  at  Inverness,  more 
than  twenty  miles  from  the  defendant,  but 
had  been  in  the  habit  for  some  years  of 
coming  to  London  and  residing  for  some 
months  in  Golden  Square,  for  the  purposes 
of  his  business,  within  the  jurisdiction  of  a 
county  court  and  less  than  twenty  miles  from 
the  defendant,  and  was  residing  there  during 
the  whole  time  of  the  action, — Held,  that  the 
plaintiff  did  not  ^*dwelV^  in  Golden  Square 
within  the  meaning  of  the  128^A  section  of 
the  9  ^  10  Vict.  c.  95,  but  at  Inverness; 
and  that  therefore  the  superior  court  had 
concurrent  jurisdiction  with  the  county  court 
under  that  section. 

Semble — That  if  the  plaintiff  dwells  at 
two  places,  one  of  them  less  and  the  other 
more  than  twenty  miles  from  the  defendant, 
the  superior  courts  have  concurrent  jurisdie^ 
tion. 

The  13//I  section  of  the  \^  S^  \A  Vict. 
c.  61,  which  provides  that  if  the  plaintiff,  in 
an  action  in  a  superior  court,  in  which  less 
than  20Z.  is  recovered,  shall  make  it  appear 
to  the  satisfaction  of  the  Court  or  of  a  Judge 
at  chambers  upon  summons  thai  the  action 
was  brought  for  a  cause  in  which  concurrent 
jurisdiction  is  given  to  the  superior  courts  by 
the  9  <^  10  Vict.  c.  95.  s.  128,  the  Court  or 
Judge  may  direct  that  the  plaintiff  shall 
recover  his  costs,  does  not  give  the  Court  or 
Judge  any  discretion,  but  only  ooi\fers  upon 
them  an  authority  to  make  such  an  order^ 


28 


COURT  OF  COMMON  PLEAS: 


[Nkw  Ser.  ■ 


lohich  they  are  bound  to  exercise  if  it  appears 
hy  affidavits  that  the  case  falls  within  sec- 
tion 128.  [Overruling  Jones  r.  Harrison 
(1)  and  Palmer  r.  Richards  (2).] 

This  action  was  tried,  before  the  Under- 
sheriff  of  Middlesex,  as  undefended,  and 
a  verdict  was  given  for  the  plaintiff  for  a 
less  sum  than  20/.  A  summons  was  taken 
out,  calling  on  the  defendant  to  shew  cause, 
before  a  Judge  at  chambers,  why  the  plain- 
tiff should  not  recover  his  costs  under  the 
13  &  14  Vict.  c.  61.  s.  13.  llie  summons 
was  heard  by  Patteson,  J.,  and  the  follow- 
ing facts  appeared  on  affidavit. 

The  plaintiff  resided  and  carried  on 
business,  more  than  twenty  miles  from  the 
defendant,  at  Inverness  in  Scotland,  but 
for  some  years  past  he  had  been  in  the 
habit  of  coming  to  London  each  summer 
and  remaining  for  some  months.  During 
his  stay  in  London  he  occupied  premises 
within  twenty  miles  of  the  defendant's 
residence,  at  No.  19,  Golden  Square,  where 
he  shewed  his  patterns  and  also  resided ; 
and  the  plaintiff  was  living  in  Golden 
Square  during  the  whole  time  the  action 
was  pending. 

Patteson,  J.  dismissed  the  summons, 
indorsing  upon  it  these  words,  "  I  think 
there  was  concurrent  jurisdiction,  but  no 
sufficient  reason  why  the  plaintiff  sued  in 
the  superior  court." 

A  rule  nisi  was  afterwards  obtained, 
calling  on  the  defendant  to  shew  cause 
why  the  Master  should  not  tax  the  plain- 
tiff *s  costs  in  the  action. 

Lush  (Nov.  23,)  shewed  cause. — It  is 
submitted, '  first,  that  the  13th  section  of 
the  13  &  14  Vict.  c.  61.  is  not  obligatory 
on  the  Court  or  Judge,  but  that  it  is  dis- 
cretionary with  them  to  make  an  order  or 
not,  according  to  the  circumstances  of  the 
case;  secondly,  that  if  that  be  so,  the 
Court  cannot  review  the  decision  of  the 
Judge  at  chambers ;  and  lastly,  that  the 
Judge  on  this  occasion  exercised  a  proper 
discretion.  By  the  11th  section  of  the 
13  &  14  Vict.  c.  61,  it  is  provided  that 
when  a  sum  not  exceeding  20/.  is  recovered 
in  an  action  on  contract  in  a  superior 
court,  the   plaintiff  shall   have  no  costs, 

(1)  20  Law  J.  Rep.  (n.b.)  Exch.  166. 

(2)  Ibid.  323. 


except  in  the  cases  afterwaxdt  pro^i^^ 
for ;  and  it  shall  not  be  necessary  to  e^.ter 
a  suggestion  to   deprive   the  plain tiS^    ^f 
costs.      The   12th  section   excepts  fr^ni 
the  operation  of  the  lltb,  cases  where  the 
Judge  before  whom  the  verdict  is  obtained 
shall  certify,  on  the  back  of  the  reconl, 
that  no  plaint  could  have  been  entered  in 
any  county  court,  or  that  there  was  mffi' 
cient  reason  for  bringing  the  action  in  tb-* 
superior  court.      The  13th  section  farth^* 
excepts  cases  where  the   plaintiff  '^shc^^ 
make  it  appear  to  the  satisfaction  of  tb^ 
Court  in  which  such  action  was  bnragliK'^ 
or  to  the  satisfaction  of  a  Judge  at  chsmbeT'^f 
that  the  said   action   was   brought  for     ^ 
cause  in  which  concurrent  jurisdiction     M 
given  to  the  superior  courts  by  the  la-Sd 
recited  act,  9  &  10  Vict.  c.  95.  s.  128,    ^w 
for  which  no  plaint  could  have  been  enter^sd 
in  any  such  county  court,  or  that  the  i^iid 
cause  was  removed  from  a  county  co'^xrt 
by  certiorari,^'  and  it  provides  that  **  in 
any  of  such  cases,  the  Court  in  which  %ilie 
said  action  is  brought,  or  the  said  Judge  at 
chambers,  may  thereupon,  by  rule  oTorder, 
direct  that  the  plaintiff  shall  recover  his 
costs,   and  thereupon   the  plaintiff  sball 
have  the   same  judgment  to  recover  his 
costs  as  he  would  have  had  if  this  set  had 
not    been   passed.**      The   word  •'msj" 
implies  a  choice,  and  therefore  it  cannot 
be  said  that  it  makes  it  obligatory  on  the 
Court  or  Judge  to  make   the  order  for 
costs.      The   question  has   already  Iw^ 
discussed  and   expressly   decided  in  the 
case  of  Jones  v.  Harrison ;  in  which  the 
Court  of  Exchequer  held,  after  arguBatp 
that  the  words  of  the  section  are  only  p** 
missive.    In  the  case  of  Palmer  v.  Riektriit 
it  was  held  that  the  decision  of  the  Jnd^ 
as  to  a  certificate  under  the  12th  iecW» 
of  the  act  will  not  be  reviewed.    W 
doctrine  of  Jones  v.   Harrison  has  be* 
approved  of  by  the  Court  of  Quecn'iBenA 
in   the  case  of  Latham  v.  Speddin§  W 
But  the  facts  of  this  case  do  not  shew  A 
existence  of  concurrent  jurisdiction  of  t' 
superior  court.     For  a  portion  of  the  y 
the   plaintiff  dwelt  in   Scotland,  hut 
the  other  part  of  the  year,  and  during 
whole   time   of  this  action,  he  dwe* 
London ;    and   the   case,    therefore, 

(3)  20  Law  J.  Rep.  (n.fl.)  aB.  301 
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rithin  the  statute  9  &  10  Vict. 

128.      The    intention   of    the 

was   to   put  a   stop  to   small 

the  superior  courts,  and  the 
take  such  a  view  of  the  statute 
ry  out  its  intention. 
,  in  support  of  the  rule. — The 
rere  before  Mr.  Justice  Patteson, 
ided  that  there  was  concurrent 
1.  It  could  not  he  said  that 
in  Golden  Square  was  the  per- 
velling-place  of  the  plaintiff. 
)  authority  to  shew  that  a  place 
ay  residence  is  the  place  where 
f  dwells,  under  the  County  Court 
Shields  v.  Rait  (4)  it  was  held, 
who  resided   in   Scotland    and 

business  in  London  by  means 
t  was  not  bound  to  sue  in  the 
I  Debts  Court,  as  "dwelling" 
;    and  Nias  v.   Davis  (5)  was 

the  same  principle,  though  die 

was  **  residence." 
t  J. — ^When  a  man  has  a  house 
nd  and  another  in  London,  both 
lis  dwelling-places ;    but  when 
8  to  a  watering-place  for  a  time 

be  said  to  dwell  there.  If  a 
dwell  at  two  places,  and  if  we 
he  act  largely,  then  a  man  who 
lin  twenty  miles  from  the  defen- 
also  more  than   twenty   miles, 

more  than  twenty  miles  from 

nothing  in  the  act  to  shew  that 
iff  has  two  dwellings  and  one  is 

twenty  miles  from  the  defen- 
i  is  not  concurrent  jurisdiction. 
»rding  to  the  principles  adverted 
rson  V.  Davis  (6),  the  decision 
ge  may  be  reviewed.     There  is 

the  act  to  shew  that  the  appli- 
be  Judge  at  chambers  is  final, 
plaintiff  is  entitled  to  have  his 
refusal  of  the  Judge  cannot  oust 
I  right.  As  to  the  substantial 
Q  the  case,  it  is  clear  that  but 
>  County  Court  Acts  the  plain- 
have  been  entitled  to  his  costs 

L  B.  Rep.  116;   8.  c  18  Law  J.  Rep. 
L  235;   ■.&  17  Law  J.  Rep.  (n.s.) 


under  the  Statute  of  Gloucester.  Now, 
it  cannot  be  contended  that  the  word 
"  may"  must  necessarily  be  construed  as 
permissive,  since  it  has  been  so  oflen  held 
to  imply  compulsion.  It  would  seem  to 
be  overruling  the  established  principles  of 
construction  to  treat  this  provision  as  a 
discretionary  one. 

[Jervis,  C.J. — Perhaps  the  right  con- 
struction is,  that  the  word  "  may"  confers 
an  authority  on  the  Judge  which  he  is 
bound  to  exercise.] 

In  Alderman  BackweWs  case  (7),  it 
was  held  that  where  a  statute  said  the 
Chancellor  "  may"  grant  a'commission  in 
bankruptcy  the  commission  was  de  jure. 
In  19  Fin.  Ahr.  tit.  *  Statute,'  525,  it  is 
laid  down,  "  Where  a  statute  directs  the 
doing  of  a  thing  for  the  sake  of  justice  or 
the  public  good,  the  word  may  is  the  same 
as  the  word  shalW — The  King  v.  Barlow 
(8),  Standen  v.  the  University  of  Oxford{9). 

[Jervis,  C.J. — ^The  Court  entertains 
some  doubt  whether  there  is  sufficient 
evidence  that  the  plaintiff  dwelt  in  London, 
in  Golden  Square,  at  the  time  when  the 
action  was  brought,  and  also  whether,  if 
he  also  dwelt  in  Scotland,  the  case  would 
be  within  section  128.  of  the  9  &  10  Vict, 
c.  95.  With  respect  to  the  other  point, 
the  Court  sees  very  cogent  reasons  why  it 
should  differ  from  the  Court  of  Exchequer, 
and  therefore  will  consider  the  matter.] 
Cur,  adv.  vult. 

Jervis,  C.J.  now  delivered  the  judg- 
ment of  the  Court  (10). — The  first  ques- 
tion in  this  case  is,  whether  this  Court 
has  a  concurrent  jurisdiction  with  the 
county  court,  under  the  128th  section  of 
the  statute  9  &  10  Vict.  c.  95;  and  we 
are  of  opinion  that  it  has.  The  defendant 
contends  that  at  the  time  of  the  action 
brought,  the  plaintiff  dwelt  in  two  places, 
in  Scotland,  and  in  Golden  Square;  and 
perhaps,  even  if  this  had  been  the  case, 
this  Court  would  have  had  concurrent 
jurisdiction,  because  it  could  not,  in  that 
case,  have  been  suggested  on  the  roll  that 

(7)  1  Vera.  152. 

(8)  2Salk.609. 

(9)  1  Sir  W.Jones,  17. 

(10)  Jervis,  C.J.,  Maule,  J.,  Williams,  J.  and 
Talfourd,  J, 
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the  plaintiff  did  not  dwell  more  than  twenty 
miles  from  the  defendant.  But  it  is 
unnecessary  to  decide  that  question  ;  be- 
cause we  arc  of  opinion  that,  under  the 
circumstances,  the  plaintiff  did  not  dwell 
in  Golden  Square.  Each  case  must  depend 
upon  its  particular  circumstances,  but 
where  a  party  has  a  permanent  place  of 
dwelling,  we  do  not  think  that  he  "dwells," 
in  the  sense  of  that  word  as  used  in  the 
statute,  at  a  place  where  he  has  lodgings 
for  a  temporary  purpose  only.  The  second 
question  depends  upon  the  true  construc- 
tion of  the  statute  13  &  14  Vict.  c.  61.  s.  13, 
and  is  of  much  importance,  not  only  on 
account  of  its  general  bearing  upon  the 
practice  of  the  Court,  but  because  we  are 
unfortunately  unable,  after  much  con- 
sideration, to  concur  with  the  Court  of 
Exchequer  in  the  view  which  they  have 
taken  of  that  section.  We  are  not  disposed 
to  depart  from  the  rule  of  construction 
of  statutes  so  frequently  referred  to  by 
my  Brother  Parke.  We  consider  our- 
selves bound  to  adhere  to  the  ordinary 
meaning  of  the  words  used,  and  to  their 
grammatical  construction,  unless  that  is  at 
variance  with  the  intention  of  the  legisla- 
ture, to  be  collected  from  the  statute  itself, 
or  leads  to  some  manifest  absurdity  or 
repugnance.  The  real  point  turns  upon 
the  meaning  of  the  word  "may."  Does 
it  necessarily  give  the  Courts  and  the 
Judges  a  discretion  in  the  three  cases  men- 
tioned in  the  13th  section ;  or  was  it  used, — 
and,  as  we  think,  aptly  and  properly  used, 
— to  confer  upon  them  an  authority  in 
the  cases  mentioned  ;  or  is  it  doubtful  in 
which  of  these  two  senses  it  was  used  by 
the  legislature  ?  If  the  second  is  the  true 
meaning,  we  adhere  to  the  ordin«iry  mean- 
ing of  the  words  used,  and  to  their  gram- 
matical construction,  by  holding  that  the 
Courts  and  Judges  have  no  discretion  when 
either  of  the  three  cases  exist  upon  which 
the  authority  arises.  If  it  is  doubtful  in 
which  sense  the  word  was  used,  we  must 
consider  whether  it  would  not  lead  to 
manifest  absurdity  and  repugnance  to  hold 
that  the  word  **  may"  conferred  upon  the 
Courts  and  the  Judges  a  discretion  in  all 
the  cases  mentioned  in  that  section.  Before 
the  passing  of  the  County  Courts  Act,  the 
plaintiff  would  have  had  his  costs  by  the 


Statute  of  Gloucester,  and  since  tha 
(9  &  10  Vict.  c.  95.  8.  128.)  be  n 
have  had  his  costs,  because  the  defei 
could  not  have  suggested  that  the  pla 
did  not  dwell  more  than  twenty  miles 
the  defendant  at  the  time  of  the  a 
brought.  In  this  state  of  the  law, 
statute  13  &  14  Vict.  c.  61.  was  pa: 
the  nth,  12th  and  13th  sections  of  w 
refer  to  costs.  The  principal  object  oi 
11th  section  seems  to  have  been  to  gel 
of  the  very  expensive  and  dilatoiy ; 
ceeding  by  suggestion  necessary  unda 
former  act.  In  substance,  for  the  pup 
of  this  case,  it  enacts,  that  if  in  any  ac 
of  debt  commenced  in  the  superior  cm 
the  plaintiffs  shall  recover  a  sum  not 
ceeding  20/.,  he  shall  have  judgmen 
recover  such  sum  only,  and  no  costs,  ex 
in  the  cases  hereinafter  provided ;  ani 
suggestion  shall  be  necessary  to  dep 
the  plaintiff  of  costs.  The  cases  ther 
after  provided  are  to  be  found  in  the  1 
and  13th  sections,  and  are  of  two  ki; 
those  which  may  appear  at  the  trial  be 
the  Judge  or  other  presiding  officer, 
those  which  may  be  established  by  affid 
before  the  Court  or  a  Judge  at  chamb 
whether  there  be  a  verdict  in  the  actioii 
not.  Of  the  former,  two  cases  are  proni 
for  by  the  12th  section  :  the  one,  when 
appears  to  the  Judge  or  presiding  offica 
the  trial  that  the  cause  of  action  was  ( 
for  which  no  plaint  could  have  been  entc 
in  a  co'jnty  court,  the  other,  where 
appears  to  the  Judge  or  presiding  off' 
at  the  trial,  that  there  was  a  suffiev 
reason  for  bringing  the  action  inthesupef 
court ;  and  in  either  of  these  cases,  if  t 
Judge  or  presiding  officer  certifies  to  ti 
effect  upon  the  back  of  the  record,  I 
plaintiff  is  to  have  his  costs.  Of  < 
latter,  three  cases  and  three  only  < 
provided  for  in  the  13th  section;  ^ 
there  is  concurrent  jurisdiction, — ^where 
plaint  could  have  been  entered  in  1 
county  court, — and  where  the  canie  1 
been  removed  from  the  county  cc 
by  certiorari;  and  if  either  of  th 
cases  appear  to  the  satisfiustion  of 
Court  or  a  Judge  at  chamberii,  ^ 
Court  or  Judge  may  thereuDflO  direct  1 
the  plaintiff  shall  recover  nis  costi. 
there  to  be  added  to  these  three  ca 
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entioned  in  the  section,  a 
ry  independent  of  and  pos- 
ected  with  the  specific  ques- 
the  Court  or  Judge,  viz.  an 

the  general  conduct  of  the 
the  purpose  of  ascertaining 
plaintiff  is  in  justice  entitled 

No  power  to  institute  such 
\  expressly  given  by  the  13  th 
eas  the  12th  section  gives  the 
dding  officer  a  discretion,  and 
to  certify  that  there  was  a 
son  for  bringing  the  action  in 
courts.  The  omission  from 
ion  of  an  authority  expressly 
I  12th  section,  would  seem  to 

was  not  intended  to  confer 
urts  or  a  Judge  at  chambers 
to  inquire  whether  there  was 
son  for  bringing  the  action  in 
art.  Again,  it  could  not  be 
.t  a  Judge  at  chambers  should 
retion  whether  the  plaintiff 
his  costs  in  a  case  where  no 

have  been  entered  in  the 
t,  and  that  a  Judge  at  Nisi 
have  no  such  discretion  in  the 
uid  yet  in  the  12th  section, 
>  the  discretion  vested  thereby 
!  or  presiding  officer,  express 
made  to  the  case  where  no 

have  been  entered  in  the 
,  which  would  have  been  un- 
in  that  case  also  he  had  a  dis- 
then  the  last  member  of  the 
ig  a  general  discretion,  would 
ed  all  cases.  To  take  the 
[unon  to  the  12th  and  13th 
3  11th  section  may  be  read 
any  action  of  debt,  the  plain- 
)ver  in  a  superior  court  a  sum 
ag  twenty  pounds,  he  shall 
tnt  to  recover  such  sum  only, 
,  except  in  the  case  where  no 
I  have  been  entered  for  the 
ion  in  the  county  court,  in 
if  it  appears  to  a  Judge  at 
he  shall  certify  the  same  upon 
the  record,  or  if  it  appears  to 
cm  of  a  Judge  at  chambers,  he 
1 189  he  has  authority  to  direct, 
amtiff  shall  have  his  costs. 
nddng,  the  word  "  may"  is  cor- 
e  desoribe  the  sort  of  authority 
Igehasin  such  cases.     He  is 


not  bound  to  act  against  the  plaintiff's 
wish,  but  the  fact  being  established  which 
gives  the  authority,  he  may,  at  the  plain- 
tiff's request,  make  the  order,  and  thus 
the  costs  are  awarded  to  the  plaintiff,  and 
with  his  assent.  The  general  authorities 
on  the  subject  appear  fully  to  warrant  the 
construction  which  we  have  thought  our- 
selves called  upon  to  put  on  the  statute. 
An  early  case  was  cited  by  Mr.  Badeley 
— Alderman  BackwelVs  case.  One  of  the 
questions  there  raised  before  Lord  Keeper 
North  was,  whether  a  commission  of  bank- 
ruptcy could  be  denied  by  the  Lord  Chan- 
cellor, or  whether  it  was  dejure.  And  the 
Lord  Keeper  said  (11),  '*I  hold  that  the 
commission  is  de  jure,  and  the  statute 
which  saith  that  the  Chancellor  may  grant, 
&c.  is  as  if  it  had  been  '  shall  grant'  or 
*  ought  to  grant,'  but  he  cannot  grant  ex 
officio,  but  on  request  of  persons  interested." 
And  he  added  (12),  that  it  had  been  so 
resolved  by  all  the  Judges.  This  case  has 
been  followed  by  others — the  last  of  them 
being  The  Queen  v.  the  Tithe  Commissioners 
(13)— which  we  think  support  the  rule,  that 
when  a  statute  confers  an  authority  to  do 
a  judicial  act  in  a  certain  case,  it  is  impera- 
tive on  those  so  authorized  to  exercise  the 
authority  when  the  case  arises  and  its 
exercise  is  duly  applied  for  by  a  party 
interested  and  having  the  right  to  make 
the  application.  For  these  reasons,  we 
are  of  opinion  that  the  word  "  may"  is  not 
used  to  give  a  discretion,  but  to  confer  a 
power  upon  the  Court  and  Judges,  and 
that  the  exercise  of  such  power  depends 
not  upon  the  discretion  of  the  Court  or 
Judges,  but  upon  the  proof  of  the  particular 
case,  out  of  which  such  power  arises.  But 
if  it  be  doubtful  in  which  sense  the  word 
**  may"  is  used,  we  should  be  justified,  by 
the  rule  of  construction  to  which  we  have 
referred,  in  considering  whether  absurdity 
or  repugnance  would  not  follow  from  hold- 
ing that  a  discretion  was  given,  and  might 
accordingly  modify  the  word  so  as  to 
avoid  that  consequence.  In  our  opinion, 
absurdity  and  repugnance  would  follow 
&om  such  a  construction.  If  the  11th 
section  was  intended  to  avoid  the  expense 


(11)  2Chanc.  Cas.  191. 

(12)  1  Vera.  158  ;  8.  c  1  Eq.  Caa.  Abr.  52. 

(13)  19LawJ.  Rep.(N.8.)aB.  177. 
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To.  15  in  St.  Andrew's  the  Less.  But 
nended  the  clause,  *'  and  thereby 
ed  the  claimant  to  give  evidence  of 
nive  occupation  in  the  two  parishes,'* 
aserted  the  name  of  the  claimant  in 
rt  of  voters  in  St.  Andrew's  the  Great, 
e  question  stated  for  the  opinion  of  the 
:  was,  whether  he  had  power  to  amend 
hdm ;  and  whether  he  had  power, 
the  circumstances,  to  receive  evi- 
of  a  qualification  consisting  of  the 
wive  occupation  of  two  houses  in 
mt  parishes. 

Khf  for  the  appellant. — The  question 
sther  the  revising  barrister  had  power 
end  the  claim.  If  not,  he  had  dc- 
that  the  claim  was  insufRcient,  and 
ore  the  claimant  failed  to  entitle  him- 
I  a  vote.  This  is  not  a  case  of  amend- 
of  a  list  within  section  40.  of  the 
Vict.  c.  18.  Nor  is  it  the  amcnd- 
of  a  claim  to  a  county  vote,  which 
>e  made  under  section  37,  inasmuch 
'  section  6.  the  list  of  claimants  for 
jf  votes  is  made  the  list  of  voters.  In 
tgbs  the  case  is  different. 
aviB,  C.J, — Unless  there  is  a  distinc- 
ihe  point  is  in  fact  decided  by  Wood 
t  Overseers  of  Willesden  (1).] 
it  there  is  a  distinction.  The  mode 
mxseeding  in  the  case  of  borough 
I  it  pointed  out  by  section  15,  which 
ti,  "That  every  person  whose  name 
I  have  been  omitted  in  any  such  list  of 
n  for  any  city  or  borough,  &c.  and 
7  person  desirous  of  being  registered 
»  different  qualification  than  that  for 
4  his  name  appears  in  the  said  list, 
I  give  or  cause  to  be  given  a  notice, 
itoig  to  the  Form  (6.)  in  Schedule 
ii  to  Uie  overseers  of  the  parish  in  which 
Wl  claim  to  have  his  name  inserted. 
I  the  overseers  shall  include  the  names 
D  persons  so  claiming  as  aforesaid  in 
•  •ccording  to  Forms  (8.)  and  (9.)  in 
Aile  (B.)"  These  lists  are  not  made 
Bit  of  voters,  as  the  list  of  claimants  of 
•tjr  votes  is  in  section  6,  and  are  not 
■iU)le  by  section  40,  which  applies 
[;lo  inch  lists  as  constitute  the  list  of 
B»  By  section  38.  it  appears  how 
Ml  of  borough  voters  are  to  be  made 
.^Tkit  section  enacts,  "  That  the  re- 

tjMM.B.IlepL  15|  a.c  15Law  J.  Rep.  (n.s.) 


vising  barrister  shall  insert  in  any  list  of 
voters  for  any  city  or  borough  the  name 
of  every  person  omitted,  who  shall  be 
proved  to  the  satisfaction  of  such  barrister 
to  have  given  notice  of  his  claim  to  be  in- 
serted in  such  list,  and  to  have  been  entitled 
on  the  last  day  of  July  then  next  preceding 
to  have  his  name  inserted  therein  in  respect 
of  the  qualification  described  in  such  notice 
of  claim." 

[Maule,  J. — The  question  is,  whether 
he  has  given  due  notice  of  his  claim  ?] 

That  is  so.  But  the  revising  barrister  here 
decides  that  the  claim  was  insufficient.  In 
some  cases  it  has,  no  doubt,  been  assumed 
that  the  revising  barrister  had  a  power  to 
amend  claims  in  the  case  of  boroughs,  but 
in  those  cases  the  distinction  here  taken 
was  not  adverted  to  —  Hitchins  v.  Brown 
(2),  Flounders  v.  Donner{S),  See  also 
Onions  v.  Bowdler  (4). 

[Maule,  J. — By  section  38.  the  barrister 
is  to  insert  in  the  list  the  name  of  every 
person  who  shall  be  proved  to  his  satisfac- 
tion to  have  given  due  notice  of  his  claim, 
and  to  have  been  entitled  on  the  last  day 
of  July  to  have  his  name  inserted  in  re- 
spect of  the  qualification  described  in  such 
claim.  All  that  the  barrister  has  to  inquire 
is,  whether  he  has  given  due  notice  of  his 
claim.  If  his  claim  is  not  strictly  accurate 
in  its  description  of  his  qualification,  the 
barrister  must  decide  whether,  though  not 
strictly  accurate,  due  notice  appears  to  his 
satisfaction  to  have  been  given  by  it.  If 
it  does,  there  is  no  need  of  amendment ; 
and  if  he  finds  that  the  error  in  the  claim 
is  of  such  a  kind  that  he  would  have 
amended  it  if  it  had  been  necessary  under 
section  40,  it  is  a  strong  argument  that  it 
is  sufficient  to  his  mind.  There  is  nothing 
in  the  act  which  says  that  the  barrister  is 
bound  to  put  a  person  in  the  list  in  the 
very  words  of  the  claim.] 

In  this  case  he  says  tliat  the  claim  was 
insufficient  as  it  stood,  and  that  he  amended 
*'and  thereby  enabled  the  claimant  tcTgive 
evidence  of  successive  occupation."  The 
facts  stated  are  not  sufficient  to  shew  whe- 
ther he  was  justified  in  proceeding. 

Wheeler^  contra,  was  not  called  upon. 

(2)  2  Com.  B.  Rep.  25 ;  s.  c.  15  Law  J.  Rep.  (n.s.) 
C.P.  38. 

(3)  Ibid.  63 ;  8.  c  15  Law  J.  Rep.  (n.8.)C.P.  81. 

(4)  5  Ibid.  65 ;  8.C.  17  Law  J.  Rep.  (n.8.)  C.P.  70. 
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Jervis,  C.J. — The  revising  barrister  asks 
whether  he  could,  under  any  circumstances, 
be  entitled  to  consider  the  qualification.  It 
is  clear  he  could. 

Maule,  J. — If,  instead  of  amending  the 
claim,  he  had  said,  "The  description  of 
the  qualification  is  not  strictly  accurate, 
but  everybody  knows  that  15,  Hills  Road 
is  in  the  parish  of  Saint  Andrew  the 
Less,'*  and  had  proceeded  in  spite  of  the 
misdescription,  he  would  have  done  quite 
right.  As  it  is,  I  think  he  has  done  sub- 
stantially right,  though  formally  wrong. 
It  may  be  competent  to  the  appellant  to 
insist  upon  having  the  case  sent  back. 

[^Couch  said  he  would  not  insist.] 

WiGHTMAN,  J.  and  Talpourd,  J.  con- 
curred. 

Per  Curiam —  r\    •  •       ^       j 

Decision  affirmed. 


1851  ^MARSHALL  V.  THE  YORK,  NEW- 

1^  *       <         CASTLE  AND  BERWICK  RAIL- 

(^      WAY  COMPANY. 

Carrier,  Liability  of — Property  of  Ser- 
vant.  Passenger  with  Master-^-Pleadiny — 
Negligence  of  Carriers  —  Reward  —  Pay- 
ment by  or  on  behalf  of  Person, 

A  servant  travelling  with  his  master  on 
a  railway f  may  have  an  action  in  his  own 
name  against  the  railway  company  for  the 
loss  of  his  luggage f  although  the  master  took 
and  paid  for  his  ticket. 

The  liability  of  the  railway  company  in 
such  a  case  is  independent  of  the  contract, 

A  declaration  stated  that  the  defendant 
received  the  plaintiff  and  his  luggage  to  be 
carried  ^*for  reward  to  the  defendants  in 
that  behalf"  and  it  was  proved  that  the 
plaintiff's  master  paid  his  fare  and  took  the 
ticket : — Held,  that  it  was  immaterial  by 
whom  the  reward  was  to  he  paid,  and  that  the 
allegation  in  the  declaration  was  proved, 

Semble — that  if  the  allegation  as  to  reward 
meant  that  it  was  to  be  paid  by  the  plaintiff, 
and  if  that  allegation  had  been  material, 
the  payment  for  and  on  behalf  of  the  plain- 
i^ffl>y  /"'^  master  would  have  been  a  payment 
by  him. 

Case  against  the  York,  Newcastle  and 
Berwick  Railway  Company.     The  decla- 


ration stated  that  the  said  comps 
and  at  the  time  of  the  committi 
grievances  hereinafter  mentioned, 
owners  and  proprietors  of  a  certai] 
to  wit,  the  Newcastle  and  Berwick 
and  of  certain  carriages  used  by  th< 
carriage  and  conveyance  of  pj 
goods  and  chattels  in,  upon  and 
said  railway,  and  in  and  upon  i 
certain  other  railways  from  a  cert 
to  wit,  Darlington,  to  a  certain  ot 
to  wit,  London,  for  hire  and  i 
them,  the  said  company,  in  thi 
and  thereupon  the  plaintiff  here 
wit,  on  &c.,  at  the  request  of 
company,  became  and  was  a  pas 
one  of  their  said  carriages  to  be 
safely  and  securely  carried  and 
thereby,  together  with  his  luggi 
certain  journey  along  the  said  rai 
wit,  from  Darlington  aforesaid  U 
afoTes&id, for  reward  to  the  defends 
behalf,  and  the  said  company  then 
the  plaintifi'  as  such  passenger  as  i 
together  with  his  luggage,  to  wit, 
portmanteau  containing  divers 
the  plaintifi*,  to  wit,  &c.,  and  thei 
then  became  and  was  the  duty  ol 
company  to  use  due  and  proper 
the  plaintifi*  and  his  luggage  si 
safely  and  securely  carried  and 
by,  upon  and  along  the  said  n 
aforesaid  from  Darlington  to 
Breach — That  the  defendants  did 
due  care,  and  that  by  their  can 
negligence  and  default  the  said 
became  lost  to  the  plaintifi*. 

Pleas — first,  not  guilty  ;  seoon 
the  plaintifi*  did  not  become,  nc 
passenger  in  one  of  the  carriage 
defendants  to  be  by  them  sa 
securely  carried  thereby  with  hii 
in  the  said  journey  ;  thirdly, 
defendants  did  not  receive  the 
of  the  plaintifi"  for  the  purpos 
declaration  mentioned. 

At  the  trial,  before  Jervis,  C 
Middlesex  Sittings  after  Trini 
1851,  it  appeared  that  the  pla 
servant  to  Lord  Adolphus  Vane 
put  his  portmanteau  in  the  rail 
at  Darlington,  for  London,  and  t 
lost  on  the  road.  Lord  Adolp 
proved  that  he  himself  took  an 
tickets  for  both  himself  and  the  '■ 


X2L1 


MICHAELMAS  TERM,  1851. 


85 


be  Lord  Chief  Justice  directed  a  non- 
,  but  gave  the  plaintiff  leave  to  move 
St  aside  the  nonsuit  and  enter  a  verdict, 
i  30/.  damages. 

L  role  nisi  having  been  obtained  ac- 
lingly, 

Knowles  and  Hugh  Hill  (Nov.  15) 
Bved  cause. — This  being  an  action  on  a 
tract,  no  one  had  aright  to  sue  except  the 
ion  who  entered  into  the  contract  with 
company — Newberry  v.  Colvin  (1),  and 
rell  V.  Layton  (2)  overruling  Govett 
tad%idge(J^,  Here  the  contract  was 
fied  into  by  Lord  Adolphus  Vane,  and 
1>y  the  plaintiff.  Sir  James  Mansfield's 
^ent  in  Powell  v.  Layton  applies 
ctly,  because  the  defendants  there  were 
non  carriers,  as  in  the  present  case, 
said  there  "  the  duty  of  a  servant  or 
duty  of  an  officer  I  understand ;  but 
duty  of  a  carrier  I  do  not  understand, 
sxwise  than  as  that  duty  arises  out  of 
contract.*'  The  case  of  Pozzi  v.  Ship^ 
(.4)  may  seem,  at  first  sight,  against 
defendants,  but  it  is  not  so  in  reality. 
:re  the  case  was  proved  against  one  of 
►  defendants,  who  was  shewn  to  be  a 
unon  carrier,  and  a  verdict  was  taken 
iiiut  him  and  for  the  other  defendant, 
i  it  was  held  that  the  declaration  might 
and  therefore  after  verdict  must  be, 
"d  ai  against  a  carrier  on  the  custom, 
i  that  consequently  the  verdict  was 
ontainable.  In  that  case  the  judgment 
jceeded  partly  on  the  ground  that  the 
jcetion  that  the  action  was  not  on  the 
stiact  was  not  taken  at  the  trial,  but 
«  made  after  verdict. 

[WuxiAMS,  J. — The  vice  of  the  plead- 
l  in  that  case,  insisted  on  in  the  argu- 
*t,  was  that  what  is  alleged  here  as  to 
^  ownership  of  the  carriages  was  wanting, 
d  that  it  did  not  appear  that  the  dcfen- 
■to  were  carriers  on  the  face  of  the 
claration ;  and  that  vice  was  held  to  be 
^  hy  the  verdict.  The  averment  here 
^«aine  as  in  Bretherton  v.  JVood  (5).] 
(^kdwell  V.  Steggall  (6),  which  will  be 

Vil  Bhig.  190;  8.  c.  9  Law  J.  Rep.  (n.s.) 
^*  W. 

Q  I  East,  62. 

V  B  Ad.  &  £.  963 ;   s.  c.  8  Law  J.  Rep.  (n.s.) 

Q^IBfa^  N.C  763;  •.€.  8  Law  J.  Rep.  (n.s.) 


relied  upon  on  the  other  side,  was  an  action 
by  an  infant  for  an  injury  done  to  him  by 
the  defendant,  a  surgeon.  A  gratuitous 
employment  by  the  plaintiff  was  alleged  in 
the  declaration,  and  it  was  proved  that  the 
child's  father  employed  the  defendant  for 
reward  to  be  paid  by  him.  Here,  however, 
it  is  alleged  that  the  plaintiff  and  his  lug- 
gage were  to  be  carried  "for  reward  to  the 
defendants  in  that  behalf.'*  The  allegation 
is  a  material  one,  and  it  must  mean  that 
the  reward  was  to  be  paid  by  the  plaintiff, 
and  it  must  be  taken  as  traversed  on  the 
pleadings.  In  Ross  v.  Hill  (7),  there  is  a 
judicial  recognition  of  the  principle  that 
the  degree  of  negligence  for  which  a  bailee 
is  liable,  depends  upon  the  terms  of  the 
contract,  and  that  a  bailee  without  reward 
is  not  chargeable  for  the  same  negligence  as 
a  bailee  with  reward .  In  Newberry  v .  Colvin^ 
in  error  (8),  Campbell,  C.J.  said,  arguendo^ 
"  The  declaration,  in  a  subdolous  manner, 
states  that  the  goods  were  shipped  to  be 
taken  care  of,  and  safely  and  securely 
carried  and  conveyed,  &c.,  for  certain 
freight  and  reward,  payable  by  bills  in  that 
behalf.  That  must  mean,  as  it  ought  to  have 
been  expressly  stated,  payable  by  the  plain- 
tiffs below  to  the  defendants  below,  other- 
wise a  demurrer  to  the  declaration  might 
have  been  sustained,  on  the  ground  that 
no  consideration  was  alleged  as  moving 
from  the  plaintiffs  to  the  defendants." 
The  same  argument  is  directly  applicable 
in  the  present  case.  The  allegation  as  to 
reward  surely  cannot  be  rejected.  Again, 
the  allegation  that  the  plaintiff  became  a 
passenger  "  at  the  request"  of  the  defen- 
dants, shews  that  the  action  is  founded  on 
a  contract  which  was  never  made.  In 
Pozzi  V.  Shipton  Patteson,  J.  pointed  out 
the  absence  of  an  allegation  of  delivery  at 
the  request  of  the  defendants,  as  shewing 
that  the  action  was  not  on  a  contract.  If 
it  be  suggested,  that  it  would  be  a  hardship 
if  the  plaintiff  could  not  recover  under  the 
circumstances,  it  may  be  answered  that  the 
relation  of  a  servant  to  his  master  is  one 
which  is  not  without  hardships,  and  that 
there  is  no  reason  why  the  rule  of  law 
should  be  strained  in  favour  of  a  servant. 
The  master  might  sue  for  the  servant ;  and 


(7)  2  Com.  B.  Rep.  877;  r.c.  15Law J.  Rep.(N.8.) 
C.P.  182. 

(8)  7  Bing.  202. 
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the  seryant  might  hring  an  action  himself 
for  a  personal  injury. 

Humfrey  and  Willesy  in  support  of  the 
rule. — It  is  argued  on  the  other  side,  first, 
that  the  supposed  cause  of  action  could 
not  he  stated  at  all,  so  as  to  shew  a  Ha- 
hility  on  the  part  of  the  defendant ;  and 
secondly,  that  if  there  was  any  liahility,  it 
was  not  properly  stated  on  the  declaration. 
The  duty  stated  in  the  declaration  and 
for  the  hreach  of  which  the  plaintiff  sues, 
was  independent  of  the  contract  hetween 
Lord  Adolphus  Vane  and  the  railway 
company.  The  company,  in  the  course  of 
the  peiformance  of  that  contract,  was 
guilty  of  a  hreach  of  duty  to  a  third  party, 
the  plaintiff.  The  case,  therefore,  is  exactly 
similar  to  that  of  Gladwell  v.  Steggalh 
The  defendants  were  persons  possessing  a 
railway  and  carriages,  and  they  received 
and  undertook  to  carry  and  deliver  the 
plaintiff  and  his  luggage,  and  they  did 
not  deliver  the  luggage.  Whether  the 
defendants  be  common  carriers  or  not, 
they  are  liable  for  a  breach  of  duty.  It  is 
conceded  that  the  plaintiff  might  have 
maintained  an  action  for  a  personal  injury ; 
but  there  is  no  reason  why  the  defendants 
should  be  more  liable  in  respect  of  the 
plaintiff's  person  than  in  respect  of  the 
property.  It  cannot  be  suggested  that 
Lord  Adolphus  Vane  should  have  sued  on 
the  ground  that  the  money  paid  for  his  ser- 
vant's ticket  was  his,  and  not  his  servant's. 
What  difference  could  that  fact  make  to 
the  railway  company?  They  delivered 
separate  tickets  and  undertook  to  carry 
the  holders  of  those  tickets.  It  was  not 
necessary  that  the  persons  for  whom  the 
tickets  were  taken  shoidd  be  designated. 
It  was  part  of  the  master's  duty  to  take 
and  pay  for  the  plaintiff's  ticket ;  and 
therefore,  it  may  be  said,  in  one  sense,  that 
the  payment  was  the  plaintiff's.  But  even 
if  that  were  not  so,  and  though  an  action 
might  lie  on  the  contract  for  breach  of  duty, 
yet,  according  to  Gladwell  v.  Steggall^  the 
plaintiff  might  have  his  action  independent 
of  the  contract.  As  to  the  statement  of 
the  liability  of  the  defendants  on  the 
declaration,  it  is  sufficient  to  enable  the 
plaintiff  to  prove  any  kind  of  liability  of 
the  defendants  as  bailees  to  carry  the  plain- 
tiff and  his  goods.  No  question  is  raised 
on  the  pleadings  as  to  the  payment  of 
reward.      The  declaration  here  is  similar 


to  that  in  Wyld  v.  Pickford  ( 
it  was  merely  stated  Uiat  tJ 
delivered  the  goods  to  the  dc 
be  carried  from  London  to  I 
reward  ;  and  one  of  the  points 
that  the  declaration  limited  t 
of  the  defendants ;  but  it  was 
according  to  the  doctrine  lai 
Pozzi  V.  Shipiottf  the  plaintiff  cc 
for  any  breach  of  duty. 

Jervis,  C.J. — Three  points 
indirectly  in  this  case ;  and  tk 
that  I  am  of  opinion  that  the 
be  made  absolute  to  set  aside  1 
and  to  enter  a  verdict  for  tl 
with  sol.  damages.  It  has  be 
the  first  place,  that  under  the  cii 
of  this  case,  no  action  at  all  w 
the  suit  of  the  plaintiff  against 
dant,  whatever  the  form  of  the  * 
It  was  admitted,  in  the  course  < 
mcnt,  that  if  the  plaintiff,  inste 
his  property,  had  broken  his  h 
have  had  an  action  for  his  pen 
ing,  and  his  master  might  ha 
the  loss  of  his  service.  Bv 
respect  could  the  plaintiff  ha\ 
for  his  personal  suffering?  ] 
there  was  a  contract  between  1 
company,  but  by  reason  of  s 
spective  of  the  contract.  In 
therefore,  if  the  plaintiff  could 
his  personal  suffering,  the  sam 
would  apply  to  the  loss  of  h 
The  duty  of  the  defendants  t 
goods  was  the  same  as  the  di 
the  person  of  the  plaintiff, 
according  to  the  admission  and 
rities,  the  action  will  lie,  if  the 
properly  stated  in  the  declara 
contended  that  the  form  of  the 
tics  the  plaintiff  up  and  restri 
bility  of  the  defendants,  and  tl 
gation  that  the  defendants  r 
plaintiff  and  his  luggage  to  be ) 
reward"  to  the  defendants  in 
means  for  hire  and  reward  to 
them  by  the  plaintiff.  To  thi 
two  answers.  In  the  first  pli 
now  be  taken  that  a  traverse  m 
does  no  more  than  act  as  a 
denial  of  the  statement  travi 
therefore  the  traverse  of  the  re 

(9)  8Mec.&W.44JI;  8.clOLaii 
Exch.  382. 


IJ 


MICHAELMAS  TERM,  1851. 


37 


's  luggage  did  not  put  in  issue  the 
I  by  whom  the  reward  was  to  be 
But,  in  the  second  place,  if  the 
of  the  defendants  depends,  not 
it  contract,  but  on  a  duty  which 
whether  the  money  were  paid  by 
ntiff  or  not,  the  allegation  about 
ment  of  the  reward  is  unimportant. 
,  we  must  construe  these  words  of 
laration  with  reference  to  the  other 
3ns ;  and,  if  necessary,  we  should 
e  them  so  as  to  make  a  contract  on 
the  defendants  would  be  liable  to 
intiff.  It  is  unnecessary  to  con- 
ic third  point,  whether,  even  if  the 
don  is  to  be  construed  as  alleging 
)  reward  was  payable  by  the  plain- 
follows  that  he  has  not  paid,  the 
having  been  paid  for  him  and  on 
lalf.  If  the  allegation  had  been 
1  and  traversed,  then  that  point 
wre  arisen. 

JAMS,  J. — I  am  of  the  same  opinion, 
estions  in  the  case  were,  whether  it 
cessary  to  shew  that  there  was  a 
t  between  the  plaintiff  and  the 
company,  and  whether  the  contract 
in  the  declaration  could  be  proved 
^  proof  that  the  reward  was  to  be 
rthe  plaintiff;  and  it  was  further 
led  that  the  traverse  involves  a 
that  the  reward  was  to  be  paid  by 
intiff.  But  I  am  of  opinion  there 
undation  for  the  argument  in  favour 
lefendants.  The  current  of  cases, 
with  Pozzi  v.  Shipton,  establishes 
action  like  this  is  to  be  regarded 
ition  of  tort  against  the  defendants 
lers,  on  the  custom  of  the  realm. 
be  so,  the  question  arises,  whether 
cessary  to  shew  that  there  was  any 
t  at  all.  In  FitzherberVs  Natura 
I,  tit.  *  Trespass  on  the  Case,'  it  is 
If  a  smith  prick  my  horse  with  a 
hall  have  my  action  upon  the  case 
him,  without  any  warranty  by  the 
)  do  it  well ;  for  it  is  the  duty  of 
rtificer  to  exercise  his  art  rightly 
dy,  as  he  ought."  There  is  not 
ly  reference  to  a  contract  between 
ties.  That,  therefore,  was  not  a 
tj  allegation  in  the  declaration. 
the  traverse  does  not  deny  the 
It  that  the  contract  was  made  by 
niifl^  unless  that  be  material  to  the 
'  of  tbe  declaration  ;    and  as  that 


was  not  material,  I  do  not  think  the 
traverse  puts  it  in  issue.  If  the  allegation 
in  the  declaration  means  only  that  the 
plaintiff  and  his  goods  were  to  be  carried 
for  reward,  then  the  plaintiff  would  clearly 
be  entitled  to  recover  because  he  has 
proved  the  issue.  I  am  inclined  to  think 
that,  in  the  larger  sense,  the  money  paid 
on  behalf  of  the  plaintiff  might  be  said  to 
have  been  money  paid  by  him  with  refer- 
ence to  the  rest  of  the  declaration  ;  but  I 
think  that  all  which  was  put  in  issue  was, 
that  money  was  to  be  paid  by  some  one. 
If  the  money  was  to  be  paid  by  any  one, 
then  the  declaration  was  proved.  That 
would  appear  to  be  sufficient  from  the 
case  of  Peppin  v.  Shepherd  (10),  where, 
in  an  action  against  a  surgeon,  it  was  held, 
on  demurrer,  to  be  perfectly  immaterial  by 
whom  the  defendant  was  retained,  and  by 
whom  the  reward  was  to  be  paid.  If  the 
traverse  involves  a  denial  of  the  reward,  I 
think  the  allegation  was  sufficiently  proved. 
Hule  absolute. 


[COUNTY  COURT  APPEAL.] 

1851. 
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DANIELS  r.  CHARSLEY.* 


County  Court — Appeal — Security  for 
Costs  and  Judgment — Appellant  bound  to 
pay  Costs  in  any  event — Abandoning  Notice 
of  Appeal  and  giving  fresh  Notice— Juris- 
diction  of  Court  of  Appeal, 

The  defendant^  against  whom  judgment 
had  been  recovered  in  a  county  court  on  the 
17 ih  of  January t  gave  the  plaintiff  notice 
of  appeal  on  the  22nd  of  January,  and  the 
next  day  entered  into  a  bond  with  a  surety 
conditioned  to  pay  the  costs  of  the  appeal, 
whatever  the  event  might  be,  and  the  amount 
of  the  judgment  in  case  the  appeal  were  dis- 
missed. On  the  following  day,  the  defendant 
withdrew  the  notice  of  appeal,  and  gave  the 
plaintiff  another  notice  of  appeal,  which 
included  additional  grounds  of  appeal.  It 
was  objected  that  as  the  first  notice  had  been 
withdrawn,  the  bond  was  no  security  for  the 
costs  of  the  second  appeal  on  the  amount  of 
the  judgment,  and  that  consequently  the  Court 
had  no  jurisdiction  to  entertain  the  appeal. 

The  Court  held,  that  they  had  jurisdiction 

(10)  n  Price,  400. 

*  Coram  Maule,  J.,  Cresswell,  J.,  Williams,  J., 
and  Talfourd,  J. 
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to  hear  the  appeal,  and  after  argument 
directed  judgment  to  be  entered  for  the 
appellant  with  costs,  notwithstanding  the 
terms  of  the  bond  by  which  the  appellant 
had  bound  himself  to  pay  the  costs  of  the 
appeal  whatever  the  event  might  be. 

A  plaint  for  a  breach  of  certain  alleged 
contracts  was  brought  by  J.  Charsley 
against  T.  Daniels  in  the  County  Court  of 
Buckinghamshire.  The  cause  was  tried, 
before  the  county  court  Judge  without 
a  jury,  on  the  17th  of  January  1851.  Evi- 
dence was  given  on  both  sides,  and  ulti- 
mately the  Judge  directed  a  verdict  to  be 
entered  for  the  plaintiiF  for  3ll.  6s.,  the 
full  amount  sought  to  be  recovered. 

On  the  22nd  of  January  1851,  the  defen- 
dant gave  to  Charsley  notice  of  his  intention 
to  appeal  to  the  Court  of  Common  Pleas 
against  this  decision,  stating  as  the  grounds 
of  appeal  that  he  was  dissatisfied  with  the 
determination  of  the  Judge  on  several 
points  of  law  submitted  to  him,  and  for 
the  rejection  of  evidence  tendered  on  his 
behalf.  The  defendant  also  entered  into 
a  bond  with  a  surety  in  the  sum  of  200^. 
on  the  23rd  of  January. 

The  bond,  after  reciting  that  judgment 
for  31/.  5s.  had  been  recovered  against  the 
defendant,  with  11/.  7s.  lOd,  costs  in  the 
county  court  on  the  17th  of  January  1851, 
and  that  the  judgment  was  unsatisfied,  pro- 
ceeded— **And  whereas  the  said  T.Daniels 
has  given  notice  to  the  said  T.  Charsley 
of  his  intention  to  appeal  against  the  said 
judgment  pursuant  to  the  statute  in  that 
behalf.  Now  the  condition  of  the  above 
obligation  is  such,  that  in  case  the  said 
T.  Daniels  shall  duly  pay  the  costs  of  the 
said  appeal,  whatever  be  the  event  of  the 
appeal,  and  the  amount  of  the  said  judg- 
ment in  case  tlie  appeal  be  dismissed, 
then  the  present  obligation  to  be  void  and 
of  no  effect,  otherwise  to  remain  in  full 
force  and  virtue.'* 

At  the  foot  of  the  bond  was  written, 

**  Approved  by  me, — J.  D.  F, 

**  Clerk  of  the    County    Court   of 
Buckinghamshire  at  Chesham." 

On  the  24th  of  January,  the  defendant 
gave  tlie  plaintiff  notice  that  he  withdrew 
the  notice  of  appeal  given  on  the  22nd  of 
January,  and  on  the  same  day,  the  24th  of 
January,  served  the  plaintiff  with  another 
notice  of  appeal  to  the  Court  of  Comuion 


Pleas  against  the  above-mention 
ment;  stating  as  his  grounds  o 
that  he  was  dissatisfied  with  the  d< 
tion  of  the  Judge  in  point  of  law, 
with  the  improper  admission  and 
of  evidence  tendered  on  behalf 
plaintifi'  and  defendant  respective] 

The  defendant  did  not  enter  in< 
bond  or  give  any  other  security 
ence  to  the  above  judgment  am 
than  the  one  above  stated. 

The  defendant's  attorney  sen 
plaintiff's  attorney  a  draft  of  a  ; 
case  for  the  court  of  appeal,  but  tJ 
tiff's  attorney  returned  it,  and  de 
settle  it,  on  the  ground  that  the  I 
a  nullity,  as  it  referred  to  the  fi 
tioned  notice  of  appeal,  which  I 
abandoned,  and  also  as  it  was  i 
within  ten  days  after  the  decisio 
Judge,  against  which  it  was  int< 
appeal.  On  the  17th  of  Febm 
plaintiff's  attorney  sent  a  lettei 
Judge,  stating  the  above  circun 
and  protesting  against  the  settle 
any  case  for  the  Court  of  Appet 
defendant  sent  a  draft  of  the 
the  Judge ;  and  the  latter,  considc 
question  was  not  one  for  him  to 
settled  and  signed  the  case,  stadi 
ever,  that  the  plaintiff  had  protes 
refused  to  concur  in  the  settlemen 
case,  and  annexing  to  it  the  protei 
the  plaintiff  had  sent. 

The  above  facts  were  also  ver 
affidavit  on  the  part  of  Charsley 
spondent. 

On  the  case  being  called  on, 

Lushj  for  the  respondent,  tool 
liminary  objection. — This  Court 
entertain  the  appeal.  The  appelj 
not  complied  with  the  conditioi 
which  the  stotute  13  tSc  14  Vict 
gives  a  right  of  appeal.  Section  14 
that  the  party  may  appeal  agaj 
determination  of  the  Judge  on  cert 
cificd  grounds,  "  provided  that  sue 
shall  within  ten  days  after  such  ( 
nation  or  direction,  give  notice  of 
to  tlie  other  party  or  his  attorney,  J 
give  security,  to  be  approved  by  t 
of  the  court,  for  the  costs  of  the 
whatever  be  the  event  of  the  appe 
for  the  amount  of  the  judgment  if  b 
defendant  and  the  appeal  be  dial 
The  security  is  to  be  a  bond  by  th 
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IT.      The  only  bond  given 

id  on  the  23rd  of  January, 

the  defendant  had  given 

and  had  secured  payment 

that  appeal.      But   that 

doned  and  withdrawn,  and 

ferent  appeal  commenced, 

lefendant  gave   notice   on 

luary,    stating   additional 

eal.      The   bond  did  not 

ew  appeal.      The   surety 

sponsible  for  the  costs  of 

al. 

— The  defendant  withdrew 
leal,  not  the  appeal.] 
is   absolutely   abandoned, 
is  not  a  mere  amending  of 

Tiber s  {J,  A,  Russell  with 
mitted  that  this  Court  has 

0  entertain  this  objection. 
;scribes  that  the  security 
to  the  satisfaction  of  the 
e. 

J. — Suppose  the  clerk  of 
snt  us  an  appeal  without 
ity.] 

ust  hear  it.  Besides,  the 
ctly  good  security.  The 
lal  grounds  of  appeal  are 
ond  notice  is  immaterial, 
ice  was  given,  it  was  not 
te  the  grounds  of  appeal, 
een  prescribed  by  the  new 
lance  of  the  county  courts, 
ae  appeal.  It  is  immaterial 
•as  withdrawn  and  another 
tute  does  not  say  that  the 
is  to  be  given  before  en- 
jecurity.     Both  are  to  be 

1  days  after  the  decision, 
had  been  given  first  and 
appeal  afterwards,  how 
awal  of  one  notice  and  the 
mother  affect  the  validity 


-We  think   that   we   may 


18  then  argued,  and  tlie 
the  decision  that,  on  the 
the  case,  there  was  no 
I  contracts  alleged  in  the 
eted  that  judgment  should 
le  appellant. 


Montagu  Chambers, — The  Court,  it  is 
hoped,  will  give  costs.  In  an  appeal  from 
a  county  court  decided  this  morning  in  the 
Court  of  Exchequer  (1),  that  Court  has 
laid  down  the  rule  that  the  successful  party 
is  to  have  costs  in  all  cases. 

Lush, — By  his  bond,  the  appellant  has 
bound  himself  to  pay  the  costs  of  this 
appeal  **  whatever  be  the  event  of  the 
appeal."  Whether  rightly  or  wrongly 
drawn  the  bond  is  conclusive. 

[Williams,  J. — The  Court  will  do  what 
it  can  to  help  the  appellant  to  escape  from 
the  consequences  of  such  a  blunder  in  the 
framing  of  the  bond.] 

Besides,  it  is  not  equitable  to  throw  the 
burden  of  costs  upon  a  party  who  supports 
a  decision  of  a  Judge  in  his  favour.  Where 
the  judgment  below  is  affirmed  on  appeal, 
the  case  is  very  different. 

Maule,  J. — We  order  that  judgment  be 
entered  for  the  defendant,  and  in  considera- 
tion of  the  nature  of  the  action  we  think 
that  the  plaintiff,  the  respondent,  ought  to 
pay  to  the  defendant,  the  appellant,  the 
costs  of  the  appeal. 

Judgment  for  the  appellant. 


} 


COLLINGRIDGE  V.  PAXTON. 


1851. 

Nov.  23. 

Sheriff— \  ^  2  Vkt.  c.  110.  s.  12.— /i. 
Fa, — Money  in  hands  of  Sheriff  not  Property 
of  Execution  Creditor. 

By  the  \  ^2  Vict,  c,  110.  s.  12.  money 
seized  under  a  fi.  fa.  is  exactly  in  the  same 
position  as  money  the  proceeds  of  goods 
seized.  Therefore,  where  the  sheriff  seized 
bank  notes  and  coin  under  a  fi.  fa.  at  the  suit 
of  Ay  against  whom  he  held  an  unexecuted 
fi.  fa.  at  the  suit  of  B,  he  was  not  justified 
in  paying  the  amount  over  to  B.  as  money 
belonging  to  A,  under  the  statute. 

Debt  for  300/.  money  had  and  received. 

Final  judgment,  for  want  of  a  plea,  was 
signed  on  the  14th  of  June  1851,  and  on 
the  16th  a  writ  oifi,fa,  was  issued,  directed 
to  the  sheriff  of  Oxford,  indorsed  to  levy 
312/.  15.?.  and  1/.  2s.  for  writ,  &c.  and 
interest.     On  the  18th  of  June  the  sheriff 

(1)  Robinson  v.  Lawrence,  jwi,  Exch.  p.  86. 
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levied,  and  was  paid  the  amount  by  the 
defendant  in  bank  notes  and  cash. 

In  the  month  of  March  185 1  the  sheriff  of 
Oxfordshire  received  a  writ  oifi.fa^  against 
the  goods  of  the  plaintiff,  at  the  suit  of  Sir 
Henry  Edward  Dry  den,  to  levy  a  sum  of 
about  600/.  on  a  judgment  recovered  by 
him  against  the  plain  tifi*;  and  on  the  re- 
ceipt by  the  officer  of  the  sum  recovered 
in  this  action.  Sir  H.  E.  Dry  den  claimed 
it,  and  required  the  sheriff  to  pay  it  over 
in  part  satisfaction  of  his  fi,  fa,  remaining 
in  the  sheriff's  hands  unexecuted.  The 
sheriff  having  been  ruled  by  the  present 
plaintiff  to  return  the  writ,  applied  to  a 
Judge  at  chambers  for  relief,  under  the 
Interpleader  Act.  The  application  was 
dismissed,  but  the  time  for  returning 
the  writ  was  enlarged  until  the  4th  of 
November.  The  sheriff  afterwards  paid 
the  money  to  the  solicitor  of  Sir  H.  E. 
Dry  den,  and  made  a  special  return  to  the 
foregoing  effect. 

On  the  1 5th  of  November  the  plaintiff 
obtained  a  rule  nisi,  calling  on  the  sheriff  to 
shew  cause  why  he  should  not  pay  over  to 
the  plaintiff's  attorney  the  sum  of  313/. 
17.'^.  received  by  him  on  the  fi,  fa,^  or 
13/.  17^.  being  the  costs  of  the  cause,  and 
why  the  sheriff  should  not  pay  the  costs  of 
the  application. 

Phipson  now  shewed  cause. — The  ques- 
tion in  this  case  arises  upon  the  con- 
struction of  the  1  &  2  Vict.  c.  110.  s.  12, 
which  enacts,  "  That  by  virtue  of  any  writ 
of  fieri  facias,  the  sheriff  or  other  officer 
having  the  execution  thereof  may  and  shall 
seize  and  take  any  money,  hank  notes,  ^c, 
belonging  to  the  person  against  whose  effects 
such  writ  o(  fieri  facias  shall  be  sued  out," 
and  deliver  the  same  to  the  party  suing  out 
the  execution.  The  sheriff  having  seized 
the  bank  notes  under  Collingridge's  execu- 
tion, they  belonged  to  Collingridgc,  and 
therefore  the  sheriff  was  bound  to  pay  them 
over  to  Sir  H.  Dryden  under  his  execution. 
This  is  not  like  the  case  of  seizing  goods ; 
the  plaintiff  under  his  execution  became 
entitled  to  the  specific  bank  notes  taken 
by  the  sheriff.  If  so,  as  between  him 
and  Collingridge,  the  bank  notes  were  the 
property  of  the  latter.  He  had  a  right 
to  insist  upon  receiving  the  specific  notes 
seized. 

[Maule,  J.— That  may  be  ;  but  if  he  did 
not  insist  on  the  specific  notes  being  given, 


did  the  property  in  these   notes  vest 
him?] 

[Williams,  J. — He  had  to  take  for 
poundage,  and  what  specific  money  waa 
to  take  ?] 

The  sheriff  had  a  right  as  against  f 
execution  creditor  to  pay  over  the  sped 
notes  and  no  other. 

[Jervis,  C.J.  —  The  intention  of  t 
statute  is  to  put  money  on  the  same  footi 
as  goods.] 

In  Wood  V.  fVood{l)  it  was  said  t| 
the  12th  section  of  the  1  &  2  VicL  c.  1^ 
ap])lied  to  money  specifically  seized. 
Robinson  v.  Peace  (2),  France  v.  Camj^ 
(3),  and  several  other  cases,  which  may- 
relied  upon  on  the  other  side,  there  i 
a  simple  debt  between  the  sheriff  and  i 
execution  creditor,  and  no  pretence  : 
saying  that  any  specific  money  had  be 
seized. 

Channell,  Serj.  appeared  for  Sir  3 
Dryden,  on  whom  the  rule  nisi  had  b^ 
served. 

Hawkins,  for  the  plaintiff,  objected 
Channell,  Serj.  being  heard,  on  the  gitm  ' 
that  the  rule  did  not  call  on  Sir  H.  DryC 
to  shew  cause,  and  he  cited  Johnson  v.  M^ 
riott{4).  ^ 

[Maule,  J. — It  is  the  same  to  Sir  Ij 
Dryden  whether  <the  rule  be  madeabsolK: 
or  discharged.] 

Hawkins,  in  support  of  the  rule,  ^ 
stopped  by  the  Court. 

Jervis,  CJ. — The  Court  is  of  opiiLi 
the  rule  should  be  made  absolute,  f- 
meaning  of  the  act  is,  to  put  notei  »i 
money,  which  were  not  seizable  before  tl 
act,  on  the  same  footing  as  goods,  and  A 
subject  them  to  all  the  incidents  and  lift' 
bilities  of  money  which  forms  the  prt>eee4 
of  goods  seized.  The  money  seized  eannoC 
be  considered  the  goods  of  the  plsintfli 
but  is  like  the  ordinary  proceeds  of  g** 
seized,  which  the  sheriff  cannot  seise  nnd^f 
a  former  execution. 

Maule,  J.,  Williams,  J.  and  TalwiW 
J.  concurred. 

RuledbsMe, 


(1 )  4  Q.  B.  Rep.  397 ;  s.  c.l2  Law  J.  Bcp.  (tf>) 
aB.  141. 

(2)  7  Dowl.  P.C.  9S. 

(3)  9  Ibid.  914. 

(4)  2  Ibid.  349. 
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^  CLACK  9.  SAINSBURY. 

^Exemptions  —  Bills  at    Three 

•  Security  on  Land  —  Statutes, 
t.2.  e.  16.  s.  1;  3  4-4  JViU.  4. 
;  2^3  Vict.  c.  37.  s.  1. 

tute  S  ^4:  JVUl.  4.  c.  98.  *.  7, 
mpted  from  the  provisions  of  the 
(12  Ann.  st.  2.  c.  16.  s.  I. J  bills 
ge  not  having  more  than  three 
im,  is  not  repealed  by  the  statute 
!.  c.  87*  s.  1,  which,  and  the  sta^ 
nuiny  it,  exempt  from  the  opera^ 

usury  laws  all  bills  not  haviny 
twelve  months  to  run  and  all  con^ 
e  lOL,  provided  there  be  no  secu^ 
and. 

re,  hiUs  not  haviny  more  than  three 
•un,  thouyh  for  more  than  5l.  per 
est,  and  thouyh  there  be  further 

land,  are  not  void. 

sit,  on  a  bill  of  exchange  for  40^. 

the  15th  of  November  1850, 
iendant,  upon  and  accepted  by 
x)mley,  payable  at  two  months 

and  for  money  lent,  and  on  an 
ated.  * 

Tiat  heretofore,  to  wit,  on  the 
ptember  1850,  it  was  corruptly, 
t  the  form  of  the  statute  in  such 

and  provided,  agreed  by  and 
he  said  C.  Bromley  and  the 
lat  he,  the  plaintiff,  should  then, 
the  day  and  year  last  aforesaid, 
idvance  to  the  said  C.  Bromley 
um  of  money,  to  wit,  the  sum 
nd  that  the  plaintiff  should  for- 
five  day  of  payment  thereof  to 

Bromley,  from  the  day  and  year 
id  until  and  upon  a  certain  day, 
5  th  of  November  1850;  and  that 

of  the  said  sum  of  37^.,  and  for 
of  payment  thereof  as  aforesaid, 
.  Bromley  should  give  and  pay 
itiff,  on  the  said  15  th  of  Novem- 
Dore  than  lawful  interest  at  and 
ite  of  5/.  per  cent,  per  annum 
.  sum  of  37/.,  that  is  to  say,  the 
making,  together  with  the  said 

•  io  to  be  lent  and  advanced  as 
llie  turn  of  40/. ;  and  that  for 
ich  payment  to  the  plaintiff  of 
111  of  ioL,  the  said  C.  Bromley 


should  then,  to  wit,  on  the  said  13th  of 
September  1850,  deliver  to  the  plaintiff  a 
certain  bill  of  exchange,  bearing  date  the 
12th  of  September  1850,  and  to  be  drawn 
by  the  defendant  upon  and  accepted  by 
the  said   C.  Bromley,   for  the  payment 
to  the  order  of  the  defendant  of  40/.  two 
months  after  the  date  thereof,  and  indorsed 
by  the  defendant  in  blank.      That  the 
plaintiff,  in  pursuance  of  the  said  corrupt 
and  unlawful  agreement,  did  then,  to  wit, 
on  the  Idth  of  September  1850,  lend  and 
advance  the  said  sum  of  37/*  to  the  said 
C.  Bromley,  on  the  terms  aforesaid ;    and 
the  said  C.  Bromley,  in  pursuance  of  the 
said  corrupt  and  unlawful  agreement,  and 
upon  the  terms  thereof,  and  for  the  pur- 
pose in  that  behalf  aforesaid,  did  thereupon, 
then,  to  wit,  on  the  13th  of  September 
1850,  deliver  to  the  plaintiff  such  bill  of 
exchange  as  last  aforesaid,  and  thereupon 
the  plaintiff  then  took  and  received  the 
said  last-mentioned  bill  of  exchange  in 
pursuance  of  the  said  corrupt  and  unlawful 
agreement,  and  on  the  terms  thereof,  and 
for  the  purpose  of  securing  the  said  repay- 
ment to  the  plaintiff  of  the  said  sum  of  37/. 
so  lent  and  aidvanced  by  him  as  aforesaid, 
and  the  said  payment  of  the  said  sum  of 
3/.   for  such  interest  as  aforesaid,  which 
interest  exceeds  the  rate  of  5/.  for  the  for- 
bearing of  100/.  for  a  year,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided.     That  afterwards,  and  when 
the  said  last-mentioned  bill  of  exchange 
was   due  and  payable   according   to   the 
tenour  and  effect  thereof,  to  wit,  on  the 
15th  of  November  1850,  it  was  agreed  by 
and  between  and  amongst  the  plaintiff  and 
the  defendant  and  the  said  C.  Bromley, 
that,  in  conaideration  of  a  certain  sum  of 
money,  to  wit,  the  sum  of  3/.,  to  be  paid 
by  the  said  C.   Bromley  to  the  plaintiff, 
further  time  should  be  given  by  the  plain- 
tiff for  the  payment  to  him  of  the  said  sum 
of  40/.  in  the  said  last-mentioned  bill  of 
exchange  specified,  to  wit,  until  the  18th 
of  January  1851;    and  that  for  securing 
payment  thereof  as  last  aforesaid  the  de- 
fendant  should   make   his    other  bill   of 
exchange  in  writing,  directed  to  the  said 
C.  Bromley,  whereby  the  defendant  should 
require  the  said  C.  Bromley  to  pay  to  his, 
the  defendant's,  order  the  said  sum  of  40/. 
two  months  after  date  thereof,  and  that 
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s  proviso,  that  the  enactment  was 
stend  to  any  loan  or  forbearance 
security  of  lands,   tenements   or 
iments    or    any   interest    therein. 
lactment  has  been  continued  by 
statates.     The   bill  declared  on 
nesent  case,  would  have  been  bad 
he  statute  of  Anne,  but  is  good 
iie  statute  3  &  4  Will.  4.  c.  98. 
cr  statute  amounts  to  an  unquali- 
eal  of  the  statute  of  Anne  with 
to  bills  of  exchange  not  having 
in  three  months  to  run.     The  ace 
TieL  c.  37.  cannot  be    taken  as 
H^  the  3  &  4  Will.  4,  but  is  only  a 
L  repeal  of  the  statute  of  Anne. 
natiye  statute,  such  as  that  of  the 
^ict.,  cannot  repeal  a  former  one 
.  contains  distinct  language  shew- 
intention  to  do  so.     If  the  cases 
le  2  &  3  Vict,  be  cited  on  the  other 
y  mre  easily  distinguishable.  In  the 
!)erry  v.  Toll  (1),  it  was  held  that 
mg  usury  it  is  sufficient  to  bring 
er  within  the  statute  of  Anne,  and 
ntiff  must  take  advantage  of  the 
I  &  3  Vict.  c.  37.  by  way  of  repli- 
But  the  transaction  in  that  case 
ected  only  by  the  statute  of  Vic- 
rhe  Chief  Baron  said  there,  that 
ite  of  Anne  remains  in  force  except 
le  transactions  mentioned  in  the 
if  Victoria.     The  case  of  Derry  v. 
bunded  upon  Washhourn  v.  Bur- 
.     There  the  action  was  in  cove- 
an  indenture,  and  the  plea  alleged 
covenant  was  entered  into  in  pur- 
)f  an   usurious   contract  for   the 
i  of  interest  secured  by  a  deed  of 
and  sale  of  chattels  and  growing 
The    replication   was,    that    the 
\  was  eAtered  into  after  the  2  &  3 
37.     It  was  held,  that  the  plea 
1,  and  that  the  replication  should 
n,  that  the  contract  was  after  the 
ITict.  c.  37,  and  that  the  security 
elate  to  land.    The  act  of  Victoria 
.  to  repeal  the  statute  of  Anne  in 
id  manner,  and  the  Court  thought 
Acient  for  the  defendant  to  shew 
was  under  the  statute   of 


nk  Rep.  741 ;  I.  c  20  Law  J.  Rep.  (n.s.) 
M.  107  i  I.  e.  16  Law  J.  Rep.  (n.s.) 


Anne.  But  the  present  case  is  very  dif- 
ferent, as  it  depends  upon  the  statute  3  &  4 
Will.  4.  c.  98,  which  amounts  to  an  un- 
qualified repeal  of  the  former  act  as  to 
bills  not  having  more  than  three  months 
to  run.  In  FoUeii  v.  Moore  (3),  the  point 
decided  was,  that  the  note  in  question  was 
not  a  promissory  note  under  the  3  &  4 
Will.  4.  c.  98.  8.  7.  A  query  was  made 
in  that  case  whether  if  the  note  had  been 
within  that  statute  it  would  have  been 
protected,  as  the  loan  was  further  secured 
by  a  security  on  land.  It  is  not  neces- 
sary in  the  present  case  to  argue  that  three 
months'  bills  involving  a  security  on  land, 
are  still  good  notwithstanding  the  proviso 
in  the  act  of  Victoria.  The  allegation  as 
to  the  seciuity  on  land  is  one  which  ought 
to  come  from  the  other  side  —  Doe  d. 
Haughton  v.  King  (4). 

[Maule,  J. — If  the  statute  of  Victoria 
does  away  by  absorption  with  the  statute 
of  William,  then  when  usury  is  imputed 
under  the  statute  of  Anne,  the  person 
accused  must  confess  and  bring  himself 
within  the  act  of  Victoria.] 

But  if  the  statute  of  Anne  is  repealed 
by  that  of  Will.  4.  the  pleadings  would  be 
in  this  manner.  The  defendant  would 
plead  a  plea  under  the  statute  of  Anne. 
The  plaintiff  would  reply  under  the  3  &  4 
Will.  4,  and  then  the  defendant  might 
rejoin  under  the  provision  of  the  2  &  3 
Vict  The  effect  of  the  statute  of  William 
was  just  as  if  the  statute  of  Anne  had 
applied  to  all  contracts  except  on  bills 
which  had  not  three  months  to  run.  The 
case  of  Berrington  v.  Collis(b)  will  probably 
be  cited  on  the  other  side.  There  a  loan 
at  more  than  5/.  per  cent,  on  the  security 
of  the  deposit  of  a  lease,  of  a  warrant  of 
attorney  and  of  a  promissory  note  payable 
on  demand,  was  held  not  to  be  protected 
under  the  3  &  4  WiU.  4.  c.  98.  s.  7.  The 
question  for  the  Court  in  that  case,  raised 
on  the  affidavits,  was  whether  the  money 
was  advanced  on  the  deposit  of  the  lease 
or  on  the  note.  In  the  last  part  of  the 
judgment,  it  was  said  that  the  loan  was  not 

(3)  4Exch.Rep.410;  i.c.  19  Law  J.  Rep.  (n.s.) 
Exch.  6. 

(4)  11  Mee.  &  W.  333;   8.C  12  Law  J.  Rep. 
(n.8.)  Exch.  320. 

(5)  5  Bing.  N.C.  332 ;  s.  c.  8  Law  J.  Rep.  (w.s.) 
C.P.  175. 
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really  made  on  the  security  of  the  pro- 
missory note,  and  that  the  discount  t^en 
made  the  debt  invalid,  and  the  warrant  of 
attorney  also. 

Montague  Smith,  contr^, — ^Whether  the 
statute  of  3  &  4  Will.  4.  be  repealed  or 
not,  the  plea  is  good,  and  the  replication  is 
bad.  It  must  be  admitted  that  the  plea 
is  good  under  the  statute  of  Anne.  On  a 
fair  review  of  the  statutes,  it  would  appear 
that  the  act  of  Will.  4.  is  repealed  by  the 
statutes  of  Victoria,  or,  at  all  events,  is 
suspended  during  their  operation.  The 
provision  of  the  3  &  4  Will.  4.  does  not 
repeal,  but  only  makes  an  exception  to  the 
statute  of  Anne.  Then  the  act  of  7  Will.  4. 
&  1  Vict.,  which  extends  the  exceptions 
to  bills  not  having  more  than  twelve 
months  to  run,  and  contains  no  proviso, 
absorbs  and  repeals  the  3  &  4  Will.  4.  ; 
and  the  act  of  2  Vict,  refers  only  to  the 
statute  of  Anne  and  the  7  Will.  4.  &  1  Vict- 
The  legislature  could  not  have  intended 
that  the  acts  should  run  together. 

[Maule,  J. — When  three  months  bills 
got  a  larger  licence  than  others,  it  was  in- 
tended by  the  legislature  to  give  currency 
to  mercantile  bills,  which  are  generally 
drawn  at  two  months  from  the  date  and 
not  more  than  three.  Had  the  enactment 
spoken  in  terms  of  "  mercantile"  bills,  there 
would  probably  have  been  a  dispute  in 
every  case  whether  the  bill  was  mercantile 
or  not.  The  legislature  may  afterwards 
have  entertained  a  strong  opinion  that  bills 
at  longer  date  might  be  mercantile  bills, 
and  therefore  provided  that  bills  not  having 
more  than  twelve  months  to  run  should  be 
protected  if  there  were  no  landed  security. 
Supposing  the  statute  of  Will.  4.  said,  that 
all  three  months  bills  should  be  protected 
although  there  should  also  be  security  on 
land,  and  the  statute  of  Victoria  said,  that 
all  bills  should  be  protected  provided  there 
were  no  security  on  land,  could  not  the  two 
enactments  stand  together  ?] 

All  the  statutes  passed  since  that  of  Anne 
coming  by  way  of  exception,  the  plea  is 
sufficient,  and  it  lies  upon  the  plaintiff  to 
bring  the  case  within  the  exceptions.  The 
issue  which  would  have  been  raised  by  the 
plea  would  not  have  been  whether  there 
was  a  loan  at  more  than  51.  per  cent.,  but 
whether  there  was  a  corrupt  agreement.  If 
this  was  merely  a  loan  on  a  note,  then  there 


was  not  a  corrupt  agreement,  1 
was  a  security  on  land  also,  tha 
ment  was  corrupt — BerritigUm 

[Maule,  J. — It  is  contende 
the  defendant,  that  the  plea  d 
out  the  circumstances  of  the  cm 
ment,  but  that  evidence  mighi 
given  of  any  corrupt  agreement 

The  case 'of  Washhaum  ' 
shews  that  the  plea  here  is  gooi 

[Jervis,  C.J. — But  it  is  co 
the  plaintiif  that  the  statute  of 
not  exist  at  all  as  to  three  m 
In  the  case  alluded  to,  which  w 
nant,  the  plea  was  merely  one  i 
agreement,  and  it  was  held  tha 
cation  should  have  shewn  that  i 
after  the  statute  of  Victoria,  an 
was  no  security  on  land.  Hen 
be  only  one  of  a  corrupt  agn 
replication  that  it  was  made 
statute  of  3  &  4  Will.  4.  and 
months  bill  is  right.] 

Phinn,  in  reply. — The  who 
in  the  case  is,  whether  the 
3  &  4  Will.  4.  is  repealed  or  n 
not  repealed,  the  plaintiff  is 
judgment  Two  affirmative  8 
that  of  Will.  4.  and  that  i 
may  well  stand  together. 
case  (6)  it  was  held,  that 
statute  imposed  a  penalty 
and  afterwards  another  statnt 
penalty  of  20/.  in  respect  o 
matter,  the  two  statutes  stoc 
even  though  penal.  It  cannot 
the  statute  of  Victoria  absor 
Will.  4.,  for  had  it  been  allowe 
the  statute  of  Will.  4.  must  lu 
force.  As  to  the  plea,  the  stat 
that  "it  was  corruptly  agreed 
it  must  be  taken  as  setting  on 
ment. 

[Maule,  J. — ^The  plea  here 
favour  of  the  plaintiff  than  : 
Toll  or  Washboume  v.  Bum 
both  of  those  cases  were  wit] 
tute  of  Victoria,  which  repeali 
of  Anne  only  svh  mode.  Hen 
of  William  is  an  absolute  re 
statute  of  Anne,  and  therefon 
bad.] 

If  the  plaintiff  had  traversec 

(6)  13  Rep.  eS,  k 


r»i.  3C2I.] 
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H^reement  as  suggested  on  the  other  side, 

te  defendant  would  only  have  been  put 

to  prove  his  plea  as  laid.     On  the  whole, 

therefore,  it  is  submitted  that  the  statute  of 

William  is  still  in  existence,  as  if  the  sta- 

tate  of  Victoria  had  never  passed,  and  that 

the  defendant  has  not  brought  the  case 

within   any   statute  now   in   force.     The 

plaintiff  is,  therefore,  entitled  to  judgment 

on  the  demurrer. 

Jervis,  C.J. — I  am  of  opinion  that  the 

plaintiff  is  entitled  to  the  judgment  of  the 

Court.     The  action  is  brought  on  a  bill  of 

exchange  at  less  than  three  months'  date, 

tndthe  defendant  has  pleaded  in  substance 

that  the  bill  was  given  in  pursuance  of  an 

agreement  for  securing  more  than  5^.  per 

eat.  on  a  loan.     The  replication  alleges 

tiiat  the  transaction,  which  took  place  after 

the  passing  of  the  3  &  4  Will.  4.  was  a 

loan  which  was  made  on  the  security  of  a 

lHll«and  that  the  bill  was  payable  at  less 

than  three  months  after  date.  The  rejoinder 

itates  that  the  transaction  took  place  after 

the  statutes  of  Victoria  had  passed,  and 

to  that  the  plaintiff  has  demurred.     The 

pWntiff  contends  that  the  operation  of  the 

•tote  of  3  &  4  Will.  4.  is  not  to  qualify 

^t  to  repeal  the  statute  of  Anne  as  to  one 

^^  of  bills,  but  on  that  point  it  is  un- 

'^•ceBaary  to  give  an  opinion,  because  the 

■^tc  of  William  is  a  qualification  of  the 

J^tttc  of  Anne,  and  an  exemption  of  such 

'jj'l^asthatin  the  present  case,  even  though 

™*  statute  of  Anne  be  not  pro  tanto  re- 

l**led.    The  question  then  arises  whether 

"**  case  comes  within  the  statute  of  Vic- 

^^^  which  extends  the  exemptions  from 

^  itatute  of  Anne,  subject  to  a  certain 

I       P'OTiao;  and  I  am  of  opinion  that  the  later 

■  '••tnte  does  not  absorb  or  get  rid  of  the 

■  "^atute  of  William,  and  that  the  two  are 

J|utc  consistent.     The  legislature  seems  to 

«•?«  thought  that  the  negotiation  of  bills 

^  three  months  should  be  encouraged,  and 

*Hmld  therefore  be  exempt  from  the  usury 

"Wa,  and  subsequently  to  have  been  of 

(finion  that  the    exemption    should   be 

applicable  to  all  bills  not  having  more  than 

twelve  months  to  run,  provided  there  was 

no  security  on   land.     I  think   that  the 

qoah'fication  of  the  statute  of  Victoria  is 

not  applicable  to   the  three  months  bills 

the  3  &  4  Will.  4.     Then,  as  to  the 


argument  that  the  plea  set  up  only  a 
corrupt  agreement,  and  that  an  agree- 
ment under  or  not  under  the  statute  of 
Anne  might  have  been  proved,  it  is  clear 
that  the  replication  that  it  was  made  after 
the  act  of  Will.  4.  would  have  been  bad. 
But  I  do  not  think  that  is  the  right  con- 
struction of  the  plea.  I  think  this  was  an 
agreement  for  a  loan,  and  that  there  should 
be  more  than  5L  per  cent,  interest,  and 
that  a  bill  at  two  months  should  be  given 
for  the  sum.  Immediately,  then,  that  such 
an  agreement  is  shewn  to  have  been  made 
after  the  statute  of  William,  that  was  a  good 
answer  to  the  plea. 

Maule,  J. — I  agree  that  the  statute  of 
William  is  in  full  operation.  The  object 
of  that  statute  was  to  enable  bills  of  com- 
mercial character  to  circulate,  although 
they  were  at  a  higher  rate  of  interest  than 
5^.  per  cent.;  as  it  was  found  that  more 
might  fairly  be  taken.  For  the  reasons  I 
have  before  stated,  it  would  not  have  been 
sufficient  to  describe  the  bills  as  mercantile 
bills,  and  the  legislature  therefore  confined 
the  provision  of  the  statute  of  William  to 
bills  such  as  would  comprehend  most  mer- 
cantile transactions.  The  statute  of  Vic- 
toria took  a  step  in  advance  as  to  the  Usury 
Laws,  and  was  not  intended  to  restrict  the 
exemption  before  made,  but  to  aUow  more 
than  5/.  per  cent,  to  betaken  upon  all 
contracts  not  relating  to  land.  Contracts 
of  the  nature  of  the  present  one,  protected 
by  the  statute  of  William,  were  left  as 
before,  and  it  was  not  intended  to  deprive 
them  of  any  protection  which  they  had 
before  under  the  statute  of  Will.  4.  I  do 
not  think  that  statute  is  repealed,  and  it 
may  well  stand  along  with  that  of  Victoria. 
Then,  according  to  the  defendant,  the  plea 
means  that  there  was  a  corrupt  agreement, 
and  that  the  bills  were  given  in  pursuance 
of  it.  But  that  is  not  the  meaning  of  the 
plea ;  it  means  that  it  was  corruptly  agreed 
that  37^.  should  be  lent  at  more  than  5/. 
per  cent,  interest,  and  that  the  bill  should 
be  given  for  this  money.  If  it  be  said 
that  the  plea  contains  an  implied  aver- 
ment that  the  agreement  was  made  before 
the  statute  of  William,  the  replication  shews 
that  it  was  after  the  statute  of  William, 
and  is  therefore  a  good  answer.  Perhaps 
the  plea  is  objectionable  for  not  shewing 
whether  the  agreement  was  before  or  after 
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that  statute.  The  state  of  facts  then,  upon 
the  pica  and  replication  is,  that  the  agree- 
ment was  made  after  the  statute  exempting 
from  the  Usury  Laws  bills  which  had  not 
more  than  three  months  to  run,  and  there- 
fore the  agreement  has  not  that  quality  of 
corruptness  imputed  to  it  by  the  plea. 

Williams,  J. — It  is  unnecessary  to  decide 
that  the  plaintiff  is  right  to  the  full  extent 
of  the  argument  submitted  on  his  behalf, 
and  that  the  statute  of  Anne  was  pro 
tanto  repealed  by  that  of  Will.  4.  It  is 
sufficient  to  say  that  the  statute  of  Will.  4. 
is  in  full  operation  to  qualify  the  statute 
of  Anne,  notwithstanding  the  statute  of 
Victoria.  If  that  be  so,  looking  at  the 
statements  in  the  plea  and  the  additional  fact 
in  the  replication,  that  the  transaction  was 
after  the  statute  of  W^illiam,  I  think  the 
transaction  was  not  wrongful  and  illegal, 
but  legal  and  innocent.  I  have  assumed 
that  the  dates  in  the  plea  are  not  material 
and  traversable,  but  it  is  not  necessary  to 
consider  that  question. 

Talfourd,  J.  concurred. 

Judgment  for  the  plaintiff. 


} 
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1851. 

Nov.  20, 

Pleading  —  Gaming  under  8  4*  9  Vict, 
c,  109.  5.  18. — Generalitg — Differences  on 
Sale  of  Shares, 

To  a  declaration  for  differences  on  the 
sale  of  railway  shares^  the  defendant  pleaded 
generally  that  the  contract  was  by  gaming 
(under  8^9  Vict,  c.  109.  s.  18^. 

On  demurrer,  the  pleas  were  held  bad 
for  vicious  generality. 

Assumpsit.  The  declaration  stated  that 
before  the  making  of  the  agreement  there- 
inafter mentioned,  to  wit,  on  the  drd  of 
August  1850,  the  plaintiff,  at  the  request 
of  the  defendant,  bargained  for  and  bought 
of  the  defendant,  and  the  defendant  then 
sold  to  the  plaintiff  divers,  to  wit,  450 
shares,  in  divers  railway  companies,  which 
said  companies  had  been  and  were  then 
established  and  incorporated  under  and  by 
divers  acts  of  parliament,  at  and  under 
certain  prices  in  that  behalf,  that  is  to 
say,  ten  shares  in  a  certain  company  called, 
to  wit,   "  The  Great    Western    Railway 


Company,*'  at  581. 155.  for  each  a 
of  such  shares;  and  also  100  i 
"  The  North  Staffordshire  Railw 
pany,"  at  61,  7«.  6d.  a  share ;  1( 
in  "  The  London  and  Brighton 
Company,*'  at  40/.  a  share;  and 
shares  in  "  The  London  and  South 
Railway  Company,"  at  15/.  5«.  t 
the  aggregate  amount  of  the  p 
money  of  the  said  several  share 
said  companies  amounting  to  a  li 
of  money,  to  wit,  the  sum  of  8,88 
on  the  terms  that  all  such  seven 
as  aforesaid  were  to  be  delivera 
defendant  to  the  plaintiff  at  a  oerl 
future  day  and  time,  to  wit,  on 
of  September  then  next  follow! 
were  to  be  then  and  on  such  dd 
aforesaid,  accepted  and  paid  for 
plaintiff.  That  the  defendant  wai 
the  time  of  the  aforesaid  bargain  i 
of  the  said  shares,  possessed  there 
any  of  them,  and,  for  the  purpose 
vering  the  same  to  the  plaintiff^  mi 
purchased  or  otherwise  acquired  t 
on  or  before  the  said  day  appon 
their  delivery  as  aforesaid.  That 
the  said  interval  between  the  said 
and  sale  and  the  aforesaid  day  and 
appointed  for  delivery  of  the  sale 
as  aforesaid,  the  said  shares  rose  i 
in  the  public  market  thereof,  and 
increased  in  price,  and  were  afii 
and  within  a  very  short  time  of  tin 
appointed  in  that  behalf  for  the  < 
thereof,  to  wit,  within  two  days 
appointed  future  time,  to  wit,  the 
September  1850,  publicly  bought  i 
in  the  market  thereof,  at  the  rei 
enhanced  and  increased  prices  hei 
mentioned,- by  reason  whereof  the 
dant  would  have  been  unable  to 
the  said  shares  by  purchase  thereof 
public  market  thereof  so  as  to  del: 
same  on  the  said  future  day  so  ap 
in  that  behalf  as  aforesaid,  except  1 
chasing  the  same  in  such  public  mi 
aforesaid  for  delivery  to  the  plaii 
such  enhanced  and  increased  piicei 
the  defendant  then  well  knew,  ad 
upon,  in  consideration  of  the  pi 
after  such  bargain  and  sale  as  af 
and  whilst  the  aforesaid  contract 
behalf  was  open  and  incompletely  p 
as  aforesaid  by  the  defendant,  and 
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ihe  said  contract  on  either 

the  said  day  so  appointed 
y  of  the  said  shares  as 
»efore  any  delivery  of  any 
lem  by  the  defendant  to 
id  whilst  the  said  shares 
arket  such  increased  and 
nd  value  as  aforesaid,  to 
th  of  September  1850,  it 
and  between  the  plaintiff 
it  the  request  of  the  defen- 
aintiff  should  not  call  upon 
defendant,  or  in  any  way 
Q  liable  to  deliver  the  said 
f  them,  to  the  plaintiff  on 
day  so  appointed  as  afore- 
alf,  and  that  the  defendant 
upon  or  require  the  plain- 
ray  hold  him  liable  at  any 

the  same  to  the  defendant 
urchase-money,  or  any  part 
it  the  aforesaid  contract  of 
i  of  the  said  shares  should 
jided,  annulled  and  made 
.  the  plaintiff  and  the  de- 
as  related  to  the  said  deli- 
d  shares,  and  that  instead 
untiff  should  sell  to  the 
the  defendant  buy  of  and 
ff  an  equivalent  number  of 

shares  in  the  said  several 
esaid  respectively,  at  the 
ice  of  such  shares  as  were 
e  said  contract  of  bargain 
iresaid,  such  market  prices 
creased  and  enhanced  prices 
itioned,  that  is  to  say,  the 
in  the  Great  Western  Rail- 
it  67 i*  9  the  said  100  shares 
.nd  Brighton  Railway  Com- 
od  the  said  240  shares  in 
d  South-Eastem  Railway 
8^.  78,  6d.,  the  aggregate 
h  enhanced  and  increased 
id  several  shares  being  and 
te  sum  of  9,992/.  10^.;  such 
ram  of  money  being  a  much 
I  the  first-mentioned  pur- 
id  prices  thereof,  and  that 
ihould  pay  to  the  plaintiff 
between  Uie  two  aforesaid 
e  purchase-money  of  the 
I  of  shares,  such  difference 
anting  to  a  certain  sum  of 

tiie  sum  of  1,107/.  lOs., 


within  a  reasonable  time  in  that  behalf, 
after  the  making  and  entering  into  the 
last-mentioned  agreement,  and  diat  neither 
of  the  said  shares,  nor  any  of  them  in 
the  said  first-mentioned  contract  speci- 
fied, should  be  actually  delivered  by  the 
defendant  to  the  plaintiff,  nor  the  said 
shares,  nor  any  of  them  in  the  last- 
mentioned  contract  specified,  should  be 
actually  delivered  by  the  plaintiff  to  the 
defendant,  but  that  the  said  two  sets  of 
shares  should  be  set  off  against  each  other 
so  far  as  related  to  the  actual  delivery 
thereof  respectively,  by  the  respective  par- 
ties to  the  said  contract,  and  thereupon, 
afterwards,  to  wit,  on  the  same  11th  of 
September  1850,  in  consideration  of  the 
premises,  and  tiiat  the  plaintiff,  at  the 
request  of  the  defendant,  then  promised 
the  defendant  to  perform  and  &lfil  the 
last-mentioned  agreement  on  his  part  and 
behalf,  the  defendant  then  promised  the 
plaintiff  to  perform  and  fulfil  the  same  on 
his  part  and  behalf,  and  to  pay  to  the 
plaintiff  the  said  difference  of  1,107/.  10*. 
as  aforesaid ;  and  the  plaintiff  avers  that 
although  he,  confiding  in  the  said  promise  of 
the  defendant,  in  compliance  with  the  said 
agreement,  did  not  at  any  time  afterwards 
call  upon  or  require  the  defendant  to  de- 
liver to  the  plaintiff  the  said  shares  in  the 
said  contract  firstly  above  mentioned,  or 
any  of  them,  nor  hath  the  plaintiff  since 
held,  nor  doth  he  hold  the  defendant  liable 
to  deliver  the  same,  or  any  of  them,  to  the 
plaintiff  on  the  said  future  day  so  appointed 
in  that  behalf  as  aforesaid,  or  at  any  other 
time,  and  although  the  first-mentioned 
contract  of  bargain  and  sale,  so  far  as 
related  to  the  delivery  of  the  said  shares 
on  the  said  future  day,  and  the  payment  of 
the  price  thereof,  was  then  and  is  wholly 
rescinded,  annulled,  and  made  void,  as 
between  the  plaintiff  and  the  defendant  so 
far  as  relates  to  the  said  delivery  of  the 
said  first-mentioned  shares ;  and  although 
instead  thereof  the  plaintiff  did  afterwards, 
to  wit,  on  the  1 1th  of  September  1850,  in 
further  compliance  with  the  said  last-men- 
tioned agreement,  sell  to  the  defendant  the 
said  several  shares  lastly  above  mentioned, 
and  the  defendant  then  bought  the  same  of 
and  from  the  plaintiff  at  such  last-men- 
tioned enhanced  and  increased  market 
prices  as  aforesaid,  and  on  the  terms  afore- 
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said,  and  although  the  plaintiff  in  all 
respects  hath  always  performed  and  ful- 
filled the  said  last-mentioned  agreement 
on  his  part  and  behalf  to  be  performed  and 
fulfilled,  and  although  a  reasonable  time  in 
that  behalf  for  the  payment  of  the  afore- 
said difference  between  the  two  aforesaid 
amounts  of  the  purchase-monies  of  the 
said  several  sets  of  shares,  such  difference 
amounting,  to  wit,  to  the  said  sum  of 
1,107/.  lOs,  had  elapsed  before  the  com- 
mencement of  this  suit,  and  although  the 
plaintiff  hath  always,  from  the  making  and 
entering  into  the  last-mentioned  agree- 
ment, been  ready  and  willing  to  accept 
such  difference  and  to  close  and  finally 
settle  the  aforesaid  transaction  and  dealing 
in  the  said  shares  as  aforesaid,  whereof  the 
defendant  during  all  the  time  aforesaid  had 
notice,  yet  the  defendant  did  not  nor  would 
pay  to  the  plaintiff  the  said  difference,  &c. 

There  was  also  an  indebitatus  count  for 
the  price  of  shares  bargained  and  sold,  and 
sold  and  delivered,  for  money  paid,  money 
had  and  received,  and  on  an  account  stated. 

Pleas — Second,  as  to  the  first  count,  that 
the  alleged  contract  was  and  is  a  contract 
made  by  and  between  the  plaintiff  and  the 
defendant,  by  way  of  gaming,  contrary  to 
the  form  of  the  statute  then  and  still  in 
force  in  such  case  made  and  provided,  and 
that  it  was  made  after  the  year  1847. 
Verification. 

Fourth,  to  the  first  count,  that  the 
alleged  contract  was  and  is  a  contract  by 
way  of  gaming,  &c.     Verification. 

Seventh,  to  the  first  count,  that  the  alleged 
selling  by  the  plaintiff  to  the  defendant  of 
the  shares,  and  the  buying  of  them  by 
the  defendant,  was  a  contract  by  way  of 
gaming,  &c.     Verification. 

Eighth,  to  the  last  count,  that  the  shares 
and  interest  therein  mentioned,  were  re- 
spectively bargained  and  sold,  and  sold 
and  delivered,  and  the  said  money  was 
paid  and  had  and  received,  and  the  said 
account  stated,  by  way  of  gaming  and 
wagering,  contrary,  &c. 

Special  demurrer. 

Pearson f  in  support  of  the  demurrer. — 
It  will  be  said,  on  the  other  side,  that  the 
declaration  and  pleas  taken  together  suf- 
ficiently shew  that  the  transaction  was  by 
way  of  gaming,  and  void  under  the  8  &  9 
Vict.  c.  109.  s.  18.     But  it  is  submitted. 


for  the  plaintiff,  that  the  declaratic 
good  and  shews  no  illegality  on  the 
of  it,  and  that  the  pleas  are  bad  foi 
shewing  how  the  transactions  were 
gaming  character.  The  declaration 
out  two  contracts.  These  contracts 
not  void  in  law.  In  Htbhlewhik 
M^ Marine  {I)  it  was  held  that  a  con 
for  the  sale  of  goods,  to  be  delivered 
future  day,  is  not  bad  because  the  ve 
had  not  the  goods  in  his  possession,  and 
no  reasonable  expectation  of  being  pon 
ed  of  them  by  the  day,  otherwise  thin 
purchasing  them  after  the  contract  ! 
Stock-Jobbing  Act  of  7  Geo.  2.  c.  8.  d 
not  apply  here,  being  applicable  only 
securities  existing  when  it  was  pan 
The  pleas  in  this  case  follow  the  wofd 
the  8  &  9  Vict.  c.  109.  s.  18,  which  ens 
**  that  all  contracts  or  agreements,  whel 
by  parol  or  in  writing,  by  way  of  gin 
or  wagering,  shall  be  null  and  void." 
the  pleas  are  no  further  good  than  (V 
general  pleas  of  illegality.  Pleas  of  ' 
kind  should  state  ^e  pardculan  of 
illegality.  In  Hill  v.  Montagu  (8' 
general  plea  of  usury  was  held  bad 
general  demurrer.  Lord  EUenborougfa 
marking  that  pleas  of  fraud  and  a 
were  the  only  exceptions  to  the  rule 
quiring  particularity.  The  test  as  to  v 
ance  between  the  statements  in  a  pie 
illegality  and  the  proof,  is  laid  dowii 
1  Wms.  Sound.  295,  a  and  b. 

[Maule,  J. — The  rule  is,  that  if  3 
want  to  set  up  the  defence  of  illegal] 
you  must  shew  it  by  proper  pleading, 
does  not  say  by  what  plelEiding.] 

Wherever  gaming  has  been  pleaded  « 
defence,  it  has  been  done  with  pardcdari 
—Allport  V.  Nutt  (3).  Cooke  v.  Str^ 
(4).  In  the  latter  case,  a  plea  was  amendi 
by  substituting  the  game  of  '*  hasaid" ' 
"  vingt-et-un:'  There  could  have  beeai 
necessity  for  the  amendment  if  a  gcoai 
plea  had  been  sufficient ;  yet  the  Coo 
considered  the  propriety  of  Uie  amendnfl 
after  verdict. 


(1)5  Mee.  &  W.  462 ;  s.  c.  8  Law  J.  Rep.  («^ 
Exch.  271. 

(2)  2  M.  &  S.  377. 

(3)  1  Com.  B.  Hep.  974 ;    8.  c.  14  Law  J.  B 
fN.s.)  C.P.  272. 

(4)  r3Mce.'&W.S79;  8.C.  l4LawJ.B«^(l 
Exch.  66. 
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B»  L— That  was  under  the  statute 
in  which  the  illegal  games  are 
J  named.] 

▼.  Keikf{5\  SUggY.  PhUlipp8(6\ 
fwd  ▼.  Copeland  (7)  afford  illus- 
r  the  game  doctrine.  In  the  last- 
l  case,  where  the  plea  was,  that 
f  was  ''  illegally"  associated  con- 
the  privileges  of  the  Bank  of 
Lord  Denman  remarked,  ^*  There 
Ij  great  inconvenience  in  this 
e  of  the  word  '  illegally,'  because, 
red  as  involving  some  fact  which 
le  nibject  of  proof,  the  defendant 
himself  of  any  fact  which  would 
I  business  illegal." 
contrii. — The  pleas  are  good, 
dd  be  no  difficulty  in  replying  to 
he  declaration  sets  out  a  contract 
the  fyice  of  it  may  be  legal  or 
Fhe  plea  can  only  set  up  the 
.tract,  but  adding  that  it  was 
[t  is  true  that  the  illegality  must 
lly  pleaded,  and  that  the  plea 
I  colour.  Therefore,  the  defen- 
not  deny  the  contract,  but  says 
Uegal. 

t,  C.J. — ^You  do  not  say  that  the 
stppears  on  the  declaration  to  be 
one ;  but  in  addition  to  what  is 
laration  you  say  something  else, 
hat  the  contract  was  by  way  of 

f  the  cases  go  so  far  as  to  shew 
r  this  act  it  is  necessary  to  set 
articulars.  The  language  of  the 
ct  and  Gaming  Act  of  9  Anne 
Bo.  2.  is  different  from  that  of  the 
Victoria,  and  made  it  necessary 
r  the  particulars  of  the  transac- 

B,  J. — The  difficulty  of  pleading 
plea  here  is,  that  it  would  amount 
leral  issue.] 

AMS,  J. — Is  it  quite  clear  that  it 
t  be  a  good  plea  to  say  that  the 
ivms  colourable  and   by  way  of 

By  J.— That  might  be  a  good  plea, 
unounting  to  the  genend  issue.] 

•  ft  E.  S52;  8.C.  5  Law  J.  Rep.  (n.s.) 
U.  4S3t    1.0.  6  Law  J.  Rep.  (n.s.) 

,XXL-C.P. 


Pearson,  in  reply,  was  stopped  by  the 
Coiut  (8). 

Jervis,  C.J. — It  is  said  that  tihe  de- 
fendant, by  these  pleas,  does  not  intend 
to  vary  the  declaration  at  all,  but  that  the 
declaration  may  mean  one  thing  or  the 
other.  Then  his  pleas  put  a  legal  con- 
struction on  the  declaration.  Though  he 
admits  the  declaration  does  not  shew  that 
the  contract  was  a  gaming  one,  he  says  that 
he  will  put  the  gaming  on  the  record.  But  if 
it  was  wished  to  shew  gaming,  the  defendant 
ought  to  have  pleaded  the  matter,  in  order 
that  the  plaintiff  might  have  had  an  oppor- 
tunity of  traversing  it.  I,  therefore,  think 
the  judgment  ought  to  be  for  the  plaintiff. 

Maule,  J. — I  think  myself  that  the 
contract  stated  in  the  declaration  is  not  a 
gaming  contract.  Then  the  allegation  in 
the  pleas,  that  it  was  by  way  of  gaming, 
is  an  allegation  of  matter  of  law  contra- 
dicting the  declaration.  To  plead  this 
defence  it  is  not  sufficient  to  follow  the 
language  of  the  statute.  The  same  objec- 
tion as  to  particularity  arises  here  as  in 
other  cases  of  illegality.  The  general 
convenience  requires  that  the  defence  should 
not  be  by  an  unexplanatory  allegation; 
but  that  matter  of  fact  should  be  pleaded 
to  shew  the  Court  that  the  contract  was  a 
gaming  one. 

WiLLiABfs,  J. — I  am  of  the  same  opinion. 
If  we  were  to  allow  these  pleas,  we  should 
be  neglecting  the  rule,  which  is  the  foun- 
dation of  all  the  rules  of  pleading,  that  the 
one  party  should  let  the  other  know  what 
he  is  to  rely  upon  at  the  trial.  Now, 
it  is  said  that  the  object  of  the  pleas  was  to 
shew  that  the  contract  of  sale  was  colour- 
able and  by  way  of  gaming.  But  if  the 
defendant  wishes,  it  is  open  for  him,  on 
those  pleadings,  to  take  the  case  of  Hibblc' 
white  V.  M^Morine  into  a  court  of  error. 

Talpourd,  J. — I  am  of  the  sameopinion. 
I  think  that  the  pleas  are  bad  for  vicious 
generality. 

Judgment  for  the  plaintiff. 


(8)  The  farther  qnestion  was  discnssed,  whether 
the  pleas  were  not  bad  for  not  negatinng  the  pro- 
visoes in  the  18th  section  of  the  act ;   bnt  on  that 
point  no  opinion  was  given  by  the  Court 
H 
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Nov 

Insolvency — 1  ^2  Fict.  c,  110. — Petition 
— Contents — Pleading —  Generality — Ju- 
risdiction, 

A  replication  to  a  plea  of  set-off  alleged 
that  the  defendant  being  in  custody  within 
the  walls  of  the  Queen's  Prison  at  the  suit 
ofB,  applied,  according  to  the  provisions  of 
the  I  ^  2  Vict.  c.  110.  to  the  Insolvent 
Court,  stating  in  his  petition  that  he  was 
willing  his  personal  estate  should  be  vested 
in  the  official  assignee ;  and  that  an  order 
was  made  accordingly. 

Held,  that  the  replication  was  good. 
That  it  is  sufficient  in  such  a  pleading  to 
say,  that  the  proceedings  were  according  to 
the  act,  without  shewing  that  the  petition 
stated  all  the  requisites  of  the  S5th  section. 
That  the  Court  will  take  judicial  notice  that 
the  Queen's  Prison  is  in  England.  And 
that  it  was  not  necessary  to  allege  in  the 
replication  on  what  process  the  defendant 
was  in  custody. 

Qusere — whether  it  is  necessary  that  a 
petition  to  the  Insolvent  Court  should  aver 
all  the  particulars  mentioned  in  the  35/A 
section  of  the  act  in  order  to  give  the  Court 
jurisdiction. 

Assumpsit  on  two  promissory  notes  and 
on  the  money  counts. 

Plea— Set-off. 

Replication — ^That  the  defendant  being 
in  custody  within  the  walls  of  a  certain 
prison,  to  wit,  the  Queen's  Prison,  at  the 
suit  of  B.  for  debt,  &c.,  duly  and  accord- 
ing to  the  provisions  of  the  act,  1  &  2 
Vict.  c.  110,  applied  by  petition  in  a  sum- 
mary way  to  the  Court  for  the  Relief  of 
Insolvent  Debtors,  and  stated  in  his  peti- 
tion that  he  was  willing  that  his  personal 
estate  should  be  vested  in  the  provisional 
assignees  according  to  the  provisions  of 
the  said  act,  which  said  petition  was  duly 
subscribed  by  the  defendant,  and  was  filed 
of  record  in  the  said  court  pursuant  to  the 
directions  of  the  said  statute ;  and  the  said 
Court,  in  pursuance  and  according  to  the 
said  statute,  ordered  that  all  the  estate, 
&c.,  should  be  vested  in  the  provisional 
assignee ;  and  by  virtue  of  the  said  statute, 
the  debts  and  causes  of  set-off  became 
vested  in  the  provisional  assignee. 


[Nv 


Special  demurrer. 

J.  Brown,  for  the  demurrer.— 11 
cation  is  bad.  In  the  first  place,  it  ii 
not  sufficiently  shewing  that  the  Ii 
Court  had  jurisdiction.  It  does  n 
that  the  defendant  at  the  time  of  ] 
ing  his  petition  under  the  Insolv 
was  a  prisoner  in  custody  within  t] 
of  a  prison  in  England.  The  nam 
prison  is  laid  under  a  videlieet,  anc 
not  have  been  a  prison  in  Engl 
which  case  the  Insolvent  Court 
have  had  no  jurisdiction. 

[Jervis,  C.J.— The  Queen's  P 
the  prison  of  this  Court,  and  thi 
will  take  notice  that  it  is  in  Englai 

The  replication  is  also  ina^ifficie! 
much  as  it  does  not  shew  on  what 
the  defendant  was  in  custody.  I 
have  been  on  such  process  as  outl 
extent,  in  which  case  the  Insolven 
would  have  had  no  right  to  interfiei 

[Jervis,  C.J. — ^Why  should  w 
such  a  supposition  ?  I  think  the 
tion  is  sufficient.] 

Lastly,  the  replication  ought  t 
shewn  that  the  petition  stated  a] 
particulars  which  under  the  35th 
of  the  act  are  essential  to  give  th 
jurisdiction.  In  Christie  v.  Un 
the  principle  was  laid  down  that  s 
made  in  Bankruptcy  by  the  Lore 
cellor  under  the  6  Geo.  4.  c.  16. 
must  shew  on  the  face  of  it  enough 
jurisdiction.  There  a  creditor  ap] 
have  his  debt  substituted  for  that 
petitioning  creditor,  and  it  was  he 
as  a  creditor  so  applying  must  sh 
he  had  a  sufficient  debt  before 
the  application,  it  was  not  eno\igh  I 
that  the  application  had  been  mi 
persons  who  were  creditors  of  the 
nipt.  The  doctrine  laid  down  in  j 
V.  Bell  (2)  is,  that  nothing  shall 
tended  to  be  out  of  the  jurisdicti 
superior,  or  within  the  jurisdictioi 
inferior  Court.  The  cases  of  Eve 
Paterson  (3)  and  Williams  v.  G 
(4)  recognize  the  same  principle. 

T.  Jones,  contra,  was  stopped  a 

(1)  11  Ad.  &  £.  753;  S.C.  9  Law  J.  B 
Q.B.  47. 

(2)  1  Wme.  Saund.  74. 

(3)  6  Taunt  645. 

(4)  7B.  &C.  468;8.c6LRwJ.Rcp.: 
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two  objections. — The  replication  is 
nently  certain.  It  appears  on  the 
of  it  that  the  Court  had  jurisdiction, 
b  arers  that  the  provisions  of  the  act 
complied  with,  and  it  was  unnecessary, 
T  the  rule  against  prolixity,  to  state 
le  proceedings.  The  point  has  been 
tantially  decided  in  the  case  of  Nicol 
^f^(5),  where  it  was  objected  that 
a  of  the  plaintiff 's  insolvency  did  not 

that  he  had  applied  to  the  Court  by 
ion  within  fourteen  days  of  the  com- 
ement  of  his  custody,  and  did  not 
the  contents  of  the  petition,  and  it  was 
that  the  plea  was  good.  The  cases 
'mcher  v.  Webster  (6)  and  Sayer  v. 
«r  (7)  are  also  in  point. 
Brawn,  in  reply. 

Rvra,  C.J. — I  am  of  opinion  that  the 
aition  is  sufRcient.  Two  of  the  objec- 
taken  to  it  were  dismissed  in  the  course 
e  argument,  the  Court  taking  judicial 
e  tlwt  the  Queen's  Prison  is  in  Eng- 
and  thinking  that  the  allegation  as 
e  custody  of  the  prisoner  was  sufficient. 
»  the  remaining  objection,  the  case 
^ieol  V.  Orgill,  as  far  as  it  goes,  is  in 

12Jiir.  34. 

]0Mee.&W.d71;B.cl2LawJ.Rep.(N.s.) 
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5  Dowl.  &  L.  P.O.  313;  8.C.  17  Law  J.  Rep. 
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point.  Although  the  decision  of  Patteson, 
J.  in  that  case  is  not  specifically  in  point, 
the  same  objection  was  taken  as  here, 
namely,  that  the  requisitions  to  found  the 
jurisdiction  of  the  insolvent  court  were 
not  stated,  and  the  plea  was  held  to  be 
sufficient.  The  pleader  took  upon  himself 
to  allege  that  the  petition  did  contain 
enough  to  shew  that  the  Court  had  juris- 
diction. I  apprehend  that  it  is  enough  to 
state  that  the  proceedings  were  under  the 
statute.  I  think  it  is  sufficient  that  the 
plea  does  shew  that  the  petition  was  framed 
in  pursuance  of  and  according  to  the  act. 

Williams,  J. — I  am  of  the  same  opinion. 
I  think  that  the  rules  of  pleading  are  satis- 
fied by  the  allegation  that  the  plaintiff 
applied  to  the  Court  according  to  the 
provisions  of  the^  act ;  and  being  of  that 
opinion,  it  is  unnecessary  for  me  to  decide 
whether  it  be  a  condition  precedent  to  the 
jurisdiction  of  the  Court  that  the  petition 
should  contain  a  statement  of  compliance 
with  all  the  particulars  mentioned  in  the 
act.  It  would  be  very  inconvenient  to 
hold  such  a  proposition  to  be  good  law, 
since  if  the  petition  neglected  to  set  out 
any  one  particular,  the  whole  proceedings 
of  the  Insolvent  Court  would  be  a  nullity. 

Talpourd,  J. — lam  of  the  same  opinion. 
I  think  the  allegations  are  substantially  the 
same  as  those  in  Nicol  v.  Orgill, 

Judgment  for  the  plaintiff. 


o  eases  of  Michaelmas  term,  Parker  t.  the  Great  Western  Railway  Company  and  Edwards  and  another ^ 
^»ef  Parker,  a  bankrupt,  t.  the  same,  will  be  published  early  with  the  cases  of  Hilary  term. — See 
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Public  Nuisance  —  Negligence  —  Con^ 
tractor — Sub-contractor — Liability. 

The  defendants  were  employed  to  pave  a 
district  by  A.  They  contracted  with  B,  to 
pave  one  of  the  streets,  B,*s  workmen  in  the 
course  of  paving  the  street  left  some  stones 
at  night  in  such  a  position  as  to  constitute  a 
public  nuisance,  and  the  plaintiff  was  injured 
by  falling  over  these  stones.  No  personal 
interference  of  the  defendants  withy  or  sane- 
Hon  of  the  work  of  laying  down  the  stones 
was  proved, 
Heldf  that  the  defendants  were  not  liable, 
[Matthews  v.  West  London  Waterworks 
Company,  3  Campb,  403,  overruled.'] 

Case.  The  declaration  stated  **  that 
before  and  at  the  time  of  the  committing 
of  the  grievances,  to  wit,  on  &c.,  and  from 
thence  hitherto  there  was  and  still  is  a 
common  public  street  and  highway  for  all 
persons  to  pass  and  repass  on  foot  at  their 
free  will  and  pleasure,  to  wit,  at  Grove 
Street,  &c.  Yet  the  defendants  well  know- 
ing the  premises  negligently,  wrongfully, 
and  injuriously  put  divers  large  quantities 
of  stone  in  the  said  street,  and  negligently, 
wrongfully,  and  injuriously  continued  the 
same  stone  therein  during  the  night-time 
of  that  day,  without  placing  or  causing  to 
be  placed  any  light  or  signal  near  such 
stone  to  denote  that  the  same  was  there, 
the  night  being  dark  and  requiring  such 
light  or  signal  for  the  safety  of  all  persons 
passing  through   such   public  street  and 


highway.  By  means  of  which  negligeiB^ 
of  the  defendants  the  plaintiff  aftenmdiy  x 
the  night-time  of  the  said  day,  then  asw 
there  passing  on  foot  with  great  and  pn^>ci 
care  through  the  said  street  fell  upon  tlM 
said  stone  and  was  thereby  greatly  hmt 
and  his  leg  was  wounded  and  ImikeB. 
Special  damage  by  amputation,  &c. 

Plea — Not  guilty. 

At  the  trial,  before  Jervis,  C.J.,  in  the 
Sittings  for  Middlesex,  after  Micfaachmi 
term,  1851,  a  witness  named  Wairen  wm 
called  for  the  plaintiff,  who  stated  thtt  be 
had  placed  the  kerb-stones  in  C^rove  Street 
in  the  course  of  laying  down  some  ptie* 
mcnt   there;     that    he   was    a    suh-eoo* 
tractor,  and  that  he  had  contracted  wiA 
the  defendants  to  lay  down  the  pavemati 
which  he  was  doing  under  the  direction  rf 
the  engineer  and  surveyor  of  certain  oon- 
missioners,  who  had,  in  the  first  inettae^r 
contracted  with  the  defendants  for  thewoA 
required  throughout  a  district.    The  wit- 
ness Warren  himself  paid  the  men,  wfce 
actually  laid  down  the  stones  which  canes^ 
the  injury.     This  being  the  only  evide»* 
with  regard  to  the  manner  in  which  tli^ 
stones  were  placed  there,  the  learned Jv^    . 
nonsuited  the  plaintiff. 

Stammers  (Jan.  13)  moved  for  a  role  to 
shew  cause  why  the  nonsuit  should  ootbe 
set  aside,  and  a  new  trial  had. — ^Tbis  v  90^ 
within  the  principle  of  those  cases  in  wUdi 
it  has  been  held,  that  a  sub-contractor  a9^ 
not  the  contractor  is  liable  for  an  injvif 
caused  by  the  negligence  of  the  snb-cott* 
tractor  in  carrying  out  his  contracts.  HeR, 
a  public  nuisance  was  created — RusuU  ei 
Crimes,  3rd  edit.  347 ;  and  it  is  subndtted 
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my  person  contracts  with  another 
lerfbrmance  of  a  certain  work,  and 
Morse  of  performing  that  work 
nuisance  is  caused,  the  person  so 
ng  is  liable  to  an  action  for  injury 
1  by  a  third  person  thereby. 
UK,  J.*-If  the  contract  were  that 
d  in  a  particular  place  lay  a  heap 
I  so  many  feet  long,  so  many  wide, 
lany  thick,  in  such  a  manner  that 
It  be  a  public  nuisance,  and  he  did 
the  contracting  parties  would  be 
but  if  the  contract  were  merely 
ihould  pave  the  street  and  do  aU 
roper  for  that  purpose,  and  he  did 
ig  that  was  improper  and  thereby 
a  nuisance,  do  you  say  that  the 
vith  whom  he  contracts  would  be 

mid,  if  a  public  nuisance  were  com- 
In  Bush  ▼.  Sieinman  (1)  a  defen- 
I  held  liable  for  an  accident  caused 
placed  in  a  road  near  his  house  by 
who  had  sub-contracted,  not  even 
defendant  himself,  but  with  another 
tractor  who  was  himself  a  sub-con- 
That  case,  no  doubt,  is  said  in 
r.  the  London  and  Norths  Western 
Company  (2)  not  to  be  law,  but 
I.  there  says  only  that  Bush  v. 
I  cannot  be  supported  on  the 
)n  which  the  judgment  proceeded, 
nates  that  there  may  be  a  distinc- 
!re  the  act  complained  of  amounts 
lie  nuisance. 
siAMSf  J,  referred  to  Knight  v.  Fax 

aitheufs  v.  the  West  London  Water- 
'Ompany  (4),  the  defendants  had 
ed  with  some  pipe-layers  to  lay 
iter-pipes  in  the  streets ;  the  pipe- 
ad  hired  men  who  were  employed 
dly  doing  the  work  ;  these  men 
I  pipes  had  left  a  quantity  of  rub- 
the  street  without  any  sufScient 
the  consequence  was  that  the 
I  a  mail-coachman,  was  thrown 
I  coach  and  injured.  In  that  case 
lenborough  said,  he  had  no  doubt 
pany  was  liable,  and  the  plaintiffs 

«k  R«p.  244;  8.C.  20  Law  J.  Rep.  (h.8.) 
3hI  721  s  s.  c.  20  Law  J.  Rep.  (n.8.) 

«B|C4as. 


had  a  verdict.  In  Rapson  v.  Cuhitt  (5),  the 
case  of  Matthews  v.  the  West  London  Water- 
works Company  being  cited.  Lord  Abinger 
said,  '*  there  the  defendants  caused  their 
sub-contractor  to  commit  a  public  nui- 
sance.'' That  is  the  ground  on  which,  in 
this  case,  the  action  is  maintainable. 

[Jervis,  C.J. — In  Knight  v.  jPox,  referred 
to  by  my  Brother  Williams,  it  was  dis- 
tinctly held  that  the  contractor  was  not 
liable  for  the  negligence  of  the  sub-con- 
tractor. The  case  of  Reedie  v.  the  London 
and  North- Western  Railway  Company  is 
there  cited,  and  Parke,  B.  explains  that 
by  a  nuisance  in  that  case  Rolfe,  B.  meant 
'*  a  nuisance  as  connected  with  a  man's 
house,  or  with  his  fixed  property."] 

Burgess  v.  Gray  (6),  The  King  v. 
Dewsnap  (7)»  Duncan  v.  Thwaites  (8), 
Quarman  v.  Burnett  (9),  and  MaclaugkUn 
V.  Pryor  (10)  were  cited. 

Maule,  J. — In  this  case  it  appears  that 
the  defendants,  Messrs.  Freeman  and  an- 
other, had  contracted  to  pave  a  district,  and 
that  the  witness  had  contracted  with  them 
to  lay  down  the  stones  in  a  particular 
street ;  that  he  employed  the  men  who  laid 
the  stones,  and  ^at  the  stones  were  so 
laid  by  the  men  as  to  obstruct  the  way 
and  cause  a  nuisance,  in  consequence  of 
which  the  plaintiff  sustained  a  serious  in- 
jury, which  is  clearly  the  subject  of  an 
action  against  somebody.  The  questioui 
therefore,  is,  whether  die  defendants  are 
the  proper  persons  to  be  made  liable  for 
this  act.  It  is  urged  that  they,  having 
committed  a  public  nuisance,  are  therefore 
liable :  and  if  they  have  done  so,  no  doubt 
they  are  liable.  It  is,  indeed,  urged  that 
there  is  some  greater  liability  in  respect 
of  the  act  being  a  public  nuisance,  than 
in  the  case  of  an  injury  of  a  more  private 
character.  I  cannot  see  that  that  is  a 
ground  for  holding  the  defendants  liable. 
It  seems  to  me  rather  that  the  liability  of 
a  person  for  a  public  wrong  is  and  ought 

(5)  9  Mee.  &  W.  710;  b.c.  1 1  Law  J.  Rep.  (x.b.) 
Exch.  271. 

(6)  1  Com.  B.  Rep.  578;  lc.  14  Law  J.  Rep, 
(N.8.)  C.P.  184. 

(7)  16Eait,  194. 

(8)  S  B.  &  C.  556;  s.  c.  S  Law  J.  Rep.  K.B. 8. 

(9)  6  Mee.  &  W.  499;  s.  c  9  Law  J.  Rep.  (n.8.} 
Exch.  308. 

(10)  4  Mao.  &  G.84 ;  ■.  c.  11  Law  J.  Rep.  (ma) 
C.P.  169. 
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to  be  less  extensive  than  for  a  civil  injury. 
A  civil  liability  often  arises  where  no  harm 
was  meant,  and  where  negligence  only  is 
charged.  But,  in  truth,  you  cannot  draw 
a  parallel  between  the  two  cases.  As  far 
as  it  goes,  however,  the  distinction  between 
the  two  is  not  favourable  to  the  view  of 
the  plaintiff.  The  question  here  is,  whether 
the  defendants  did  commit  the  nuisance  in 
question.  If  they  employed  the  persons 
who  actually  laid  down  the  stones  as  their 
servants,  no  doubt  they  did  commit  it. 
But  I  cannot  find  any  instance  in  which  a 
person  has  been  held  liable  in  such  a  case 
as  the  present,  unless  it  be  in  the  case  in 
3  Campb,  It  may  be  observed  that  that  is 
only  a  Nisi  Prius  report;  the  particular 
circumstances  of  the  case  are  not  detailed ; 
and  it  may  be,  as  has  happened  in  several 
cases,  that  if  the  Court  were  to  inform  itself 
by  obtaining  the  briefs  used  at  the  trial, 
what  now  certainly  appears  rather  para- 
doxical might  be  explained  by  the  facts  of 
the  case.  The  case,  as  it  stands,  certainly 
somewhat  countenances  the  position  of  the 
learned  counsel.  The  only  other  case  in 
his  favour  is  Bush  v.  Steinman  ;  but  that 
decision  is  certainly  considered  erroneous 
in  the  later  cases  cited,  which  I  think 
ought  not  to  be  disturbed.  One  mode  of 
inquiring  whether  the  defendant  is  liable  in 
cases  like  the  present  is,  to  see  whether 
the  act  was  done  by  his  servant.  If  the 
person  who  committed  the  act  can  be  so 
considered,  the  defendant  will  be  liable ; 
but  he  cannot  be  so  considered  if  he  is 
a  sub-contractor.  If  a  person  is  employed 
to  do  the  particular  thing  done,  the  cases 
shew  that  the  person  employing  him  is 
liable.  So,  in  this  case,  the  sub-contractor 
might  be  liable  for  the  acts  of  his  servants ; 
but  it  docs  not  follow  that  the  defendants 
who  contracted  with  him  are  liable  for  his 
acts.  I  think  that  this  case  falls  within 
the  principle  of  those  cases  which  decide 
that,  when  work  is  being  done  by  a  sub- 
contractor, he  is  civilly  and  criminally 
liable,  and  the  contractor  not  liable.  I  do 
not  mean  that  in  no  case  is  a  contractor 
liable,  but  only  that  the  simple  character 
of  contractor  does  not  render  him  liable. 
He  is  liable  if  he  personally  interferes  in 
the  matter ;  and  in  one  case  it  is  said,  "  If 
he  sanctions  it."  But  here  the  defendants 
are  sought  to  be  charged  simply  because 
they  have  contracted  with  another  man  to 


do  the  work,  whose  servants  haT 
guilty  of  negligence.  They  are  gi 
no  negligence.  They  contract  wiUi 
son  who  does  what  is  wrong,  and  h 
is  liable.  I  think  the  rule  must  be  r 

Cresswell,  J. — I  think  that  thei 
cases  of  Rapson  v.  Cuhitt^  Reedie 
London  and  North-  Western  Railvrn 
pany^  and  Knight  v.  Fox  are  quite  < 
sive.  It  may  be  true  that  the  defin 
not  having  exercised  any  personal 
ference  in  the  work,  not  having  sane 
the  placing  of  the  stones,  but  only  ] 
contracted  for  a  lawful  thing,  cam 
made  liable  for  the  unlawful  act 
person  with  whom  they  contracted, 
defendants  did  not  contract  that  du 
contractor  should  lay  one  stone 
another  so  as  to  create  a  public  niii 
Paving  the  street  was  not  a  puUi 
sance.  They  are  no  parties  to  the 
of  the  stones  being  a  public  nnisanc 
they  had  contracted  that  a  public  no 
should  be  committed  it  would  be  ai 
matter.  I  do  not  see  that  the  act 
a  public  nuisance  makes  any  differe 
to  the  liability  of  the  defendants. 

Williams,  J. — ^The  plaintiff's  a 
did  not  contend  in  this  case  that  th( 
contractor  was  the  servant  of  the  defen 
but  he  said,  that  in  cases  where  the  act 
plained  of  constitutes  a  public  nui 
the  sub-contractor  is  liable.  It  oer 
has  been  thrown  out  in  some  case 
this  might  be  so,  but  in  Knight  v.  i 
was  pointed  out  by  Parke,  B.  that  tba 
trine  does  not  apply  in  such  a  caseai 

Jervis,  C.J.  —  It  seems  to  me 
Knight  v.  Fox  is  an  express  aath 
that  this  action  was  not  maintii 
against  the  defendants. 

Rulerefin 
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NICIIOLL  V.  CHAMBERS. 


1852. 

Jan.  23. 

Vendor  and  Purchaser — Conditio 
Sale — Description  of  Parcels^-^Idem 
Quantity, 

A  contract  of  sale  described  the  pn 
purchased  as  **  The  cottage  and  pa 
comprising  1  a.  2  r.  S  p.  situate  at,  ^ 
scribed  in  the  particulars  as  Lot  1." 
description  of  Lot  1.  in  the  partieulas 
**  The  property  comprises  la.  2  r. 
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ijltii^  of  a  cottage  and  pad- 
paHon  of  Mr.  P."  By  the 
\he  title  and  conveyance  were 
\ceording  to  the  conditions  of 
'hese  was,  "  The  property 
f  particulars  is  presumed  to 
mbed,  and  the  quantity  of 
w  taken  as  stated  whether 
(hough  the  title-deeds  state 

he  less)  without  any  com-* 
iher  side.  And  no  other 
iUy  shall  be  required  than 
hf  the  title-deeds,  and  the 
n  shall  be  deemed  conclusive 
ideidity  of  the  property,** 
m^letion  the  deposit-money 
ted.  The  vendor  delivered 
■letoSr.  22  p.  only. 

mere  fact  of  a  title  to  land 
nnsting  of  Sr.  22  p.  being 
ior,  did  not,  under  the  cir^ 
orize  the  purchaser  to  con- 
had  not  been  made  according 

of  sale,  and  that  he  was 
e, 

igned  issue  directed,  under 
>rder,  in  an  action  of  Cham- 
^ey,  by  Williams,  J.,  to  try 
idff  in  the  issue  was  entitled, 
efendant  in  the  issue,  to  a 
he  hands  of  Winstanley,  an 

)efore  Alderson,  B.,  at  the 
8  at  Croydon,  in  1851,  it 
le  sum  in  question  was  the 
the  defendant  in  respect  of 
lim  at  a  public  auction,  of 
ed  to  belong  to  the  plain- 
ase  he  refused  to  complete ; 
n  was  whether  the  plaintiff 
treat  the  deposit  as  for- 
iction  took  place  on  the 
30,  and  the  property  then 
le  defendant  was  described 
of  sale  as  **  The  freehold 
yhold  paddock  comprising 
tuate  at  Chase  Hill,  near 
sribed  in  the  particulars 
as  lot  1.**  The  description 
particulars  was  ^'The  pro- 
(except.the  paddock  which 
id  comprises  la.  2 r.  8 p. 
tfligate  two  miles  from  £n- 
of  a  cottage,  yard,  kitchen 
lock.    In  Uie  occupation  of 


Mr.  Page."  The  contract  of  sale  contained 
a  clause  that  the  title  and  conveyance  should 
be  completed  according  to  the  conditions 
of  sale.  The  sixth  condition  of  sale  was 
in  these  words :  "  The  several  properties 
comprised  in  the  foregoing  particulars  are 
presumed  to  be  correctly  described,  and 
the  quantities  of  the  land  shall  be  taken  as 
stated,  whether  more  or  less  (although- the 
title-deeds  and  court  rolls  state  such  quan- 
tities to  be  less),  without  any  equivalent  or 
compensation  on  either  side.  And  no  other 
evidence  of  identity  shall  be  required  than 
that  furnished  by  the  documents  of  title. 
And  the  statements  contained  therein  shall 
be  deemed  conclusive  evidence  of  the  iden* 
tity  of  the  properties  respectively."  The 
seventh  condition  was : ' '  If  either  of  the  pur- 
chasers shall  fail  or  neglect  to  comply  with 
any  of  the  above  conditions  (one  of  which 
was  that  the  purchase  should  be  completed 
within  a  time  which  had  elapsed  when  the 
first  action  was  brought)  his  deposit  money 
shall  be  forfeited.  The  abstract  of  title 
forwarded  to  the  defendant  described  the 
property  to  which  it  referred  as  consisting 
of  3  r.  22  p.  It  was  contended,  by  the 
defendant's  counsel,  that  under  tliese  cir- 
cumstances the  defendant  was  not  bound 
to  complete  the  purchase,  and  that  he  had 
not  forfeited  his  deposit.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff,  giving 
the  defendant  leave  to  move  to  enter  a 
verdict  upon  this  and  upon  other  points 
reserved. 

Peacock  had  obtained  a  rule  nisi  to 
enter  a  verdict  upon  the  ground  that 
the  identity  of  the  property  contained 
in  the  abstract  of  title  with  the  property 
mentioned  in  the  particulars  was  not  suffi- 
ciently proved,  and  that  the  plaintiff  had 
failed  to  make  a  title,  (the  rule  upon  the 
other  points  reserved  being  refused). 

Shee,  Serf,  and  Lydekker  (Jan.  23) 
shewed  cause.— The  only  ground  upon 
which  this  rule  was  granted  was,  that  owing 
to  the  difference  in  quantity  between  the 
particulars  and  the  abstract,  the  identity  of 
the  property  was  not  made  out.  No  evi- 
dence was  given  that,  in  point  of  fact,  the 
property  mentioned  in  the  abstract  does 
not  consist  of  1  a.  2  r.  8  p.,  but  it  was  said 
that  the  discrepancy  between  the  particu- 
lars and  the  abstract  shewed  that  the  plain- 
tiff had  not  made  a  good  title  to  the  whole 
of  the  property,  and  that  he  therefore,  and 
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not  the  defendant,  was  in  default.  But  the 
sixth  condition  is  an  answer  to  this  argu- 
ment ;  for  it  expressly  provides  for  the  case 
which  has  occurred ;  it  stipulates  *'  That 
the  quantities  of  the  land  shall  be  taken  as 
stated,  whether  more  or  less  (although  the 
title  deeds  state  such  quantities  to  be  less), 
without  any  equivalent  or  compensation  on 
either  side.  And  no  other  evidence  of 
identity  shall  be  required  than  that  fur- 
nished by  the  documents  of  title,  and  the 
statements  contained  therein  shall  be 
deemed  conclusive  evidence  of  the  identity 
of  the  properties."  Unless,  therefore,  it  can 
be  said,  that  an  abstract  of  title  referring 
to  a  property  as  containing  3  r.  22  p.  can- 
not apply  to  a  property  consisting  of  1  a. 
2  r.  8  p.  the  sixtii  condition  of  sale  meets 
the  case,  and  the  plaintiff  is  entitled  to 
recover,  upon  the  non-completion  of  the 
purchase  by  the  defendant. 

ByleSf  Stfj,  and  Garth^  contr^. — It  is 
assumed,  on  the  other  side,  that  the  pre- 
mises mentioned  in  the  particulars  and 
those  contained  in  the  abstract  correspond ; 
but  there  is  no  evidence  of  this.  The 
sixth  condition  of  sale  does  not  help  the 
plaintiff.  It  mentions  the  quantities  of 
the  land  and  the  documents  of  title.  What 
land  ?  what  documents  of  title  ?  It  only 
means  that  the  documents  of  title  shall  be 
conclusive  evidence  of  the  identity,  if  they 
afford  any  evidence  at  all.  But  they  fur- 
nish none. 

[Maule,  J.— The  question  is,  what  is 
the  description  in  the  particulars  ?  He  does 
not  sell  a  piece  of  land  by  measure,  but  he 
sells  a  particular  piece,  which  the  defen- 
dant might  go  and  see ;  the  cottage  and 
land  in  die  occupation  of  Mr.  Page.  He 
says  it  is  1  a.  2  r.  8  p.  in  the  contract  of 
sale  ;  if  it  turned  out  somewhat  less  it 
would  not  signify,  but  there  is  nothing  to 
shew  that  the  premises  described  in  the 
particulars  contained  a  bit  more  or  less 
than  the  quantities  mentioned  in  the  title 
deeds.] 

In  Flower  v.  Hartopp(^l)  there  was  a 
similar  condition  of  sale ;  yet,  under  cir- 
cumstances somewhat  like  the  present, 
ftirther  evidence  of  identity  was  required. 
The  Master  of  the  Rolls  there  said  *<  The 
instant  you  have  a  variation  in  the  deeds, 
the  description  in  the  deeds  cannot  of  itself 

(1)  6  Bear.  476;  s.  c  12  Law  J.  Rep.  (n.8.) 
Chanc.  89. 


be  evidence  of  the  description  eoi 
the  particulars,  something  else 
introduced  to  correct  them.  Ai 
fore,  although  the  purchaser  nu 
entitled  to  require  any  further  e 
the  identity  of  the  parcels  thai 
afforded  by  the  deeds,  yet  he  is  ( 
have  what  he  has  bought  disti 
and  without  that  it  cannot  be  n 
vendor  that  he  has  proved  by  tl 
ments  the  parcels  described  in 
ticulars." 

[Maule,  J.— In  that  case  tlM 
description  in  the  deeds  which 
applicable  to  the  land  as  deacril 
particulars.  No  doubt,  if  land  is 
in  a  will  as  old  pasture  land,  an< 
ticiilars  state  arable  land,  the  la 
the  deeds  could  not  in  that  case 
bend  the  land  described  in  the  p 
without  some  further  explanati 
in  this  case  there  is  nothing  whid 
to  a  description  of  the  quantity  i 

They  cited  Svgd.  Fend,  and  Pi 
edit.  p.  369,  and  Portman  v.  MH 

[Jervis,  C.J. — In  that  case  tl 
professed  to  give  about  the  quant 
he  professes  not  to  give  any  quai 

Price  V.  North  (S)  and  F%A< 
(4)  were  also  cited. 

Jervis,  C.J.— I  am  of  opinioi 
rule  ought  to  be  discharged.  '. 
condition  gives  distinct  notice  tc 
chaser  that  the  title  deeds  roi£^ 
less  quantity  than  that  stated  in 
ticulars,  and  that  the  vendor  wi 
bound  to  the  exact  quantity;  ant 
further  evidence  of  identity  mu 
quired.  It  amounts  to  this :  h< 
will  sell  you  this  particular  prope 
title  deeds  may  shew  a  property 
as  less  in  quantity,  but  you  mw 
without  further  proof  that  it  ii 
property."  I  tlunk  the  purchai 
get  rid  of  this  condition  by  reqv 
plaintiff  to  shew  a  title  to  the  sa 
tity  as  that  mentioned  in  the  pari 

Maule,  J.,  Cresswell,  J.  andl 
J.  concurred. 

RtUedim 


(2)  2Ras8.571. 

(S)  2  You.  &  C.  620;  B.C.  7  Law  J. 
Exch.  £q.  9. 

(4)  1  BiDg.  N.C.  870;  I.  c  4  Law  J. 
C.P.  66. 
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1.  \  PARKKR  V.  THE  GREAT  WEST- 

2,  14.3         ERN  RAILWAY  COMPANY. 

pay '^^Carriers '-^Charges — Loading 
uM^^-' Allowance — Money  had  and 
I  —  Seale^hill  —  Classijicaiion  of 
'Shuill  Parceh-^Charge  for  Con- 
i— Goods  of  like  Nature. 

^  6  Will,  4.  c.  evil,  the  defendants 
eorporated  for  the  purpose  of  making 
'king  the  Great  Western  Railway. 
'.  163.  aU  persons  were  empowered 
Ike  railway^  with  proper  carriages^ 
yment  of  such  rates  and  tolls  as  the 
wrized  to  be  taken. 
.  164.  toUsj  none  of  which  exceeded 
'  ton  per  mtle^  were  allowed  to  he 
f  the  company  for  tonnage  of  articles 
noeyed  on  the  railway. 
.  166.  the  company  were  empowered 
]de  power  for  draunng  articles  on  the 
',  and  to  receive  such  sums  for  the 
SMch  power,  as  they  should  think 
im  addition  to  the  other  rates,  tolls 
hy  the  act  authorized. 
.  167.  the  company  were  authorized 
locomotive  or  other  power,  and  in 
es  drawn  thereby  to  convey  goods,  and 
e  snch  reasonable  charges  for  such 
mee  as  they  might  determine  upon, 
Uon  to  the  rates  or  tolls  by  the  act 
zed, 

1. 171.  the  company  were  empowered 
i  such  orders  for  fixing  a  sum  to  he 
On  respect  of  small  parcels  not  exceed- 
''  emt,  as  to  them  should  seem  proper  ; 
ded  that  the  said  provision  shall  not 
to  articles  sent  in  large  aggregate 
ies,  though  made  up  of  separate 
V  SMch  as  bags  of  sugar,  coffee,  meal 
i  Uke,  but  only  to  single  parcels  un- 
'ed  with  parcels  of  the  like  nature 
9ay  be  sent  at  the  same  time." 
U  175.  it  was  provided,  that  the  rates 
Is  to  be  taken  by  virtue  of  that  act 
he  charged  equally  and  after  the 
Ue  per  ton  per  mile  in  respect  of  the 
kteription  of  articles,  and  that  no 
m  or  advance  in  the  same  should 
Unetkf  or  indirectly  he  made,  par- 
w  ia  favour  of  or  against  any  parti- 
wrmm  ;  but  that  every  such  reduction 
100  should  extend  to  all  persons  using 


the  railway  or  carrying  the  same  description 
of  articles  thereon. 

By  \^2  Vict.  c.  xcii.  s.  44.  the  company 
were  empowered'  to  receive  a  reasonable 
charge  for  the  loading  and  unloading  or  weigh- 
ing any  articles  which  they  might  be  required 
to  load,  unload  or  weigh. 

By  7  ^S  Vict.  c.  iii.  s.  50.  the  company 
were  empowered,  whenever  they  should  act 
as  carriers  or  provide  locomotive  power  or 
carriages  for  the  conveyance  of  goods,  to 
charge  for  such  power  and  carriages  such 
sum  (not  exceeding  the  sums,  if  any,  limited 
by  former  acts)  as  they  should  think  expe- 
dient. Provided  that  such  charges  should 
be  made  equally  to  all  persons  in  respect  of 
all  articles  of  a  like  description  and  con- 
veyed in  a  like  carriage  over  the  same  por- 
tion of  the  railway  and  under  the  like  circum- 
stances, and  no  reduction  or  advance  in  any 
of  such  charges  should  be  made  partiaUy^ 
either  directly  or  indirectly,  in  favour  of  or 
against  any  particular  person. 

The  plaintiff,  a  carrier,  sought  to  recover, 
in  an  action  for  money  had  and  received, 
the  amount  of  sums  alleged  to  have  been 
overcharged  by  the  defendants  for  carriage 
of  goods  by  their  railway. 

1.  In  addition  to  the  rates  fixed  by  the 
company  for  the  carriage  of  goods  by  their 
scale-bills,  they  charged  the  plaintiff  a  sum 
for  **  loading,  unloading,  covering,  and  risk 
of  stowage"  The  plaintiff  never  required 
the  company  to  load  or  unload. 

Held,  that  the  rate  fixed  for  "  convey- 
ance," where  the  company  acted  as  carriers 
under  s.  167.  of  5  ^  6  Will.  4t.  c.  cvii, 
included  the  above  charges ;  and  that  s.  44. 
0/1  4'  2  Vict.  c.  xcii.  did  not  apply  to  the  case 
where  the  company  acted  as  carriers  in  con- 
veying the  goods  of  other  persons,  but  only  to 
cases  in  which  they  did  not  act  as  carriers, 
but  performed  the  duty  of  loading  and  un- 
loading for  other  persons  carrying  goods, 
being  requested  by  them  to  perform  it. 

2.  Up  to  a  certain  time  the  company  had 
made  an  allowance  of  lOZ.  per  cent,  to  the 
plaintiff  and  other  carriers  for  requiring 
them  to  sign  certain  ticking-off  notes  and 
declarations  whenever  they  delivered  goods 
to  be  carried  by  the  company.  In  order  to 
make  these,  some  trouble  was  required  in 
weighing  and  classifying  the  goods.  The 
allowance  was  discontinued  after  the  decision 
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tft  Parker  v,  the  Great  Western  Railway 
Company.  The  same  notes  were  not  re- 
quired  from  persons  not  being  carriers. 

Heldy  that  the  requiring  such  additional 
matter  from  carriers  without  allowance^  did 
not  entitle  them  to  an  action  for  money  had 
and  received,  as  for  an  overcharge  to  them, 
as  compared  with  the  rest  of  the  public,  in 
violation  of  the  5  4*  6  Will.  4t.  c.  cvii.  *.  175; 
but  that  it  was  the^  subject  of  an  action  for 
damages  for  any  injury  sustained  in  conse- 
quence. 

3.  The  plaintiff  and  other  carriers  were 
in  the  habit  of  making  charges  for  booking 
parcels.  The  company  entered  into  an 
agreement  with  E.  S.  to  convey  goods  to  and 
from  their  station  for  1,000/.,  and  to  relin" 
quish  booking  fees,  which  he  did. 

Held,  that,  assuming  the  practice  of  book^ 
ing  without  fees  to  be  continued  by  E.  S, 
this  was  no  violation  of  the  proviso  in  s.  175, 
the  plaintiff  not  being  bound  to  charge  any^ 
thing  for  booking,  but  doing  it  merely  for  his 
own  benefit. 

4.  The  company  charged  the  plaintiff  and 
other  carriers  50  per  cent,  more  for  ^* packed 
parcels**  than  they  charged  the  public  in 
general. 

Held,  that  this  was  a  violation  of  the  pro^ 
viso  in  the  5  ^6  Will.  4.  c.  cvii.  «.  175.  andin 
theirs  Vict.  c.  iii.  s.  50,  and  that  the  plaintiff 
was  entitled  to  recover  hack  the  sums  so  paid. 

5.  The  company,  by  a  scale-bill,  in  force 
up  to  June,  announced  that  on  miscellaneous 
goods,  not  being  aggregate  of  one  "  kind  or 
class,"  they  would  charge  2d.  extra. 

Held,  that,  by  having  used  the  words 
"  kind**  and  **  class**  as  synonymous,  they 
were  bound  by  their  own  definition,  and 
could  not  charge  goods  of  the  same  class  in 
their  scale-bill  as  goods  unconnected  with 
goods  of  a  like  nature,  within  the  meaning  of 
the  proviso  ins.  171.  of  the  5^6  Will.  4t. 
c.  cvii. 

By  a  subsequent  scale-bill  the  goods  were 
divided  into  '*  classes**  without  any  miscella-' 
neous  class,  and  it  was  announced  that  a  par- 
cel-rate would  be  charged  on  all  parcels  under 
one  cwt.  When  several  parcels  in  one  lot  of 
goods  of  the  same  class  but  of  different  kinds, 
each  separately  being  under  one  cwt.,  but  in 
the  aggregate  above  one  cwt.,  were  directed 
to  one  consignee  fas  was  generally  the  case 
where   the   company  carried  them  for   the 


public),  the  company  charged  Umna 
on  such  lot  of  parcels ;  hut  when  a 
lot  of  parcels  was  delivered  by  e 
directed  to  different  consignees,  the  a 
charged  each  separate  parcel  at  the 
rate. 

Held,  an  unequal  mode  of  ehargin* 
s.  50.  of  the  7  <^  8  Fict.  c.  inland  that 
of  being  directed  to  the  same  or  i 
consignees  does  not  prevent  goods  fro 
goods  carried  '*  under  the  same 
stances**  within  that  section. 

The  mere  division  of  goods  into  "t 
in  the  scale-bill  would  not  enable  tht 
tiff  to  treat  all  the  goods  in  a  particul 
as  goods  **  of  a  like  nature,**  within 
of  the  5  ^  6  WiU.  4.  e.  cvii,  or  as^ 
a  **like  description**  within  s.  50. 
7  <^  8  Fict.  c.  iii.  (post,  Sth  head.) 
6.  Held,  that  where  several  pan 
goods  of  the  same  kind  were  sent  t&geti 
amounted  to  a  greater  weight  than  fi 
(or  the  weight  fixed  upon  by  thecoma 
the  dividing  point  between  the  Umna^ 
parcels  rates)  they  could  not  be  choi 
additional  sum  as  "  miscellaneous  j 
or  at  the  parcel  rate  within  s.  nU 
5^6  Will.  4.  c.  cvii. 

7.  Held,  that  in  addition  to  the 
SI.  per  cent,  which  the  company  wei 
powered  to  take  by  s.   164.  of  the 

Will.  4t.  c.  cvii.  for  tonnage,  they  we 
entitled  by  s.  167.  to  charge  a  reoi 
sum  for  **  conveyance**  of  goods  as  ea 
including  loading,  unloading,  risk,  ^i 
were  not  restricted  to  "  such  a  sum  a 
should  think  expedient  for  locomotive 
and  carriages,**  within  s.  50.  of  iheT^ 
c.  iii.  (assuming  that  to  be  the  true  cm 
tion  of  the  last-mentioned  section), 

8.  Held,  that  according  to  the ; 
construction  of  the  5  4*  6  WiU.  4.  c 
s.  171,  where  several  small  parcels  oj 
nature,  being  altogether  less  than  w 
(the  scale-bill  fixing  that  as  the  Umit^ 
delivered  in  one  lot  directed  to  lb 
consignees,,  the  company  were  entk 
charge  them  as  one  *^  small  pareei^* 
that  section  at  the  parcel-rate ;  ami 
such  several  small  parcels  were  not  o) 
nature,  though  in  the  same  *'  doss** 
scale-bill,  the  company  were  end 
charge  each  of  them  as  a  separate  fi 
the  parcel-rate. 
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Assumpsit  for  money  bad  and  received 
by  the  defendants  to  the  plaintiff's  use. 
Plea — ^Non  assumpsit.  Issue  thereon. 
Xhe  particulars  of  demand  stated  that 
the  action  was  brought  to  recover  a  sum 
for  overcharges  made  by  the  defendants 
and  paid  to  them  by  the  plaintiff,  for  the 
carriage  of  goods  on  their  railways  between 
the  loth  of  January  and  the  ISth  of  Sep- 
tember 1848,  inclusive. 

At  the  trial,  a  verdict  was  found  for  the 
plaintiff,   damages  5,000/.,   subject  to   a 
reference   to  an  arbitrator,  to   whom  the 
cause  and  "  all  matters  in  difference  be- 
tween the  parties  relative  to  the  charges 
«nade  by  the  defendants  upon  the  plaintiff; 
•J^d  to  payments  made  by  him"  to  them, 
^ere  thereby  referred;   and  it  was  ordered 
that  the  arbitrator  should  state  the  facts 
^Pon  his  award,  which  should  be  brought 
hefore  the  Court  on  a  special  case,  with  the 
'^ew  of  the  opinion  of  the  Court  being 
^•ken  on  the  right  of  the  defendants  to 
f'^force  the  payments  which  the  plaintiff 
'^^  made  in  respect  of  certain  items,  of 
^hich  notice  was  given  to  the  defendants, 
^'^^  also  upon  the  right  of  the  plaintiff  to 
Recover  III  the  said  action  in  respect   of 
*^^h  items."     The  order  of  reference  also 
fj^^tained  a  power  to  refer  the*  case  back 
^  *he  arbitrator  to  assess  what  might  be 
^^e  to  the  plaintiff  upon  the  principles  laid 
i!^  in  the  judgment  of  the  Court.     The 
^^"itrator  stated  the  following  facts. — 

CASE. 

,  The  plaintiff  was  a  common  carrier, 
T^^ing  his  principal  place  of  business  at 
5**^  New  Inn,  London,  and  was  in  the 
^^it  of  carrying  goods  for  hire  from  thence 
^  places  in  the  West  of  England,  employ- 
^^  for  that  purpose  the  defendants,  as 
^'^mon  carriers,  to  convey  the  goods  on 
5^^  railways  so  far  as  was  convenient  to 
^"^i.  and  performing  the  part  of  the  journey 
^*  *nd  from  the  company's  stations  by  his 
^J*^  agents.  All  the  goods  mentioned  in 
^*  case  were  delivered  by  the  plaintiff  to 
^^^company  at  one  of  the  stations,  and 
^•*^ed  by  them  and  received  by  him  from 
~^«in  also,  at  one  of  their  stations,  and 
^^*^  goods  which  he  was  employed  by  his 
SJ^^^anacrs  to  carry  as  a  common  carrier. 


defendants,  incorporated  by  5  &  6 
4.C.  evii,  were  common  carriers   of 


passengers,  goods,  and  cattle  on  their  rail- 
ways from  and  to  the  various  stations 
from  and  to  which  the  plaintiff  so  sent 
goods,  and  have  carried  goods  in  the  same 
manner  for  other  carriers  besides  the  plain- 
tiff, and  also  have  carried  goods  sent  to 
them  for  carriage  by  persons  not  car- 
riers by  trade;  and  have  delivered  such 
goods  to  the  consignees  at  their  addresses, 
making  additional  charges  for  such  de- 
livery. They  have  always  found  and  con- 
ducted the  carriages,  trucks,  and  engines 
used  on  the  railway  for  the  carriage  of 
passengers  and  goods.  The  persons  who 
act  as  common  carriers  have  for  some  years 
found  it  necessary  for  their  business  to 
employ  the  company  to  carry  for  them  on 
their  railways.  On  the  1st  of  January  1848 
the  company  issued  a  printed  scale-bill 
marked  A,  which  continued  in  force  until 
the  15th  of  June,  when  another  scale-bill 
marked  B.  was  issued,  which  was  replaced 
by  another  (C.)  on  the  17th  of  July.  All 
these  scale-bills  were  acted  upon  by  the 
company  during  the  time  they  were  in 
force.  (The  material  parts  of  the  scale- 
bills  are  mentioned  under  the  different 
heads  of  claim  to  which  they  apply.) 

All  the  payments  which  are  sought  to 
be  recovered  back  were  made  by  the  plain- 
tiff under  protest,  and  in  order  to  prevent 
the  loss  of  his  business  as  a  carrier. 

The  first  claim  is  to  recover  back  from 
the  defendants  the  amount,  paid  by  the 
plaintiff  to  them,  of  certain  charges  made 
in  addition  to  their  carriage-rates  between 
the  15th  of  June  1848  and  the  17th  of 
July  1848,  for  ''loading,  unloading,  and 
risk  of  stowage,"  and  from  the  17th  of 
July  1848  to  the  1st  of  May  1851,  when 
the  scale-bill  was  again  altered  for  the 
"  loading,  unloading,  and  covering"  of 
goods. 

By  the  1  Vict.  c.  xcii.  s.  44.  the  defen- 
dants are  empowered  from  time  to  time, 
and  at  all  times  thereafter,  to  demand, 
receive,  and  recover  a  reasonable  charge 
for  the  loading  and  unloading,  or  weighing 
any  articles,  matters,  or  things  which  they 
may  be  required  to  load,  unload,  or  weigh. 
No  such  charges  as  those  in  question  were 
made  until  the  15th  of  June  1848,  when 
the  scale-bill  was  published.  That  scale- 
bill  contained  the  following  notification  of 
charge : — '*  Notice.     In   addition   to   the 
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parcel  and  tonnage  rate,  the  company  "will 
make  a  charge  by  parcel  or  weight  on 
every  parcel  or  lot  of  goods,  except  the 
undermentioned,  for  the  loading,  unload- 
ing, and  risk  of  stowage  of  the  same,  the 
particulars  of  which  can  be  obtained  at 
any  of  the  railway  stations."  That  scale- 
bill  continued  in  force  from  the  15th  of 
June  until  the  17th  of  July  1848,  when 
the  bill  C.  was  published.  The  bill  C. 
contains  the  following  notice : — "  In  ad- 
dition to  the  parcel  and  tonnage  rate,  the 
company  will  make  a  charge  by  parcel  or 
weight  on  every  parcel  or  lot  of  goods, 
except  the  undermentioned,  for  the  load- 
ingy  unloading,  and  covering  of  the  same, 
the  particulars  of  which  can  be  obtained  at 
any  of  the  railway  stations."  At  the  bot- 
tom of  the  particulars  of  additional  charges 
referred  to  in  the  scale-bills,  the  additional 
charge  on  the  enumerated  articles  was 
given.  * 

The  course  of  business  has  been  for  the 
plaintiff's  men  to  bring  the  goods  to  be 
carried  on  the  railways  to  the  company's 
stations  in  his  waggons,  and  to  deliver 
them  to  the  company  on  the  platform,  and 
for  the  company  to  carry  them  across  the 
platform  and  load  them  on  the  trucks ; 
and  goods  which  had  been  carried  by  the 
company  were  unloaded  out  of  the  trucks 
by  them,  carried  by  them  across  the  plat- 
form, and  there  delivered  to  the  plaintiff's 
servants,  who  loaded  them  into  his  wag- 
gons, and  took  them  away.  The  goods 
were  weighed  by  the  plaintiff  before  they 
were  brought  to  the  station  of  the  company, 
and  generally  were  not  weighed  by  the 
company.  The  company  were  not  required 
by  the  plaintiff  to  load,  unload  or  weigh 
the  goods. 

The  additional  charges  are  unreasonable. 

The  questions  for  the  opinion  of  the 
Court  on  this  head  of  claim  were,  first,  whe- 
ther the  plaintiff  was  entitled  to  recover  from 
the  defendants  the  whole  of  the  sums  paid 
by  him  to  them  as  aforesaid  for  the  charges 
for  loading  and  unloading,  and  risk  of 
stowage,  or  for  loading,  unloading  and 
covering;  and  if  not,  secondly,  whether  he 
was  entitled  to  recover  any,  and,  if  any, 
what  part  of  such  sums. 

The  second  claim  is  for  an  allowance 
of  10/.  per  cent,  on  the  monies  paid 
by    the    plaintiff     to    the    company,    in 


order  to  have   his   goods  carried  or 
livered  by  the  company  ;    and  is  clai^ 
in  respect  of  the  performance  by  hii^ 
matters  which  the  company  requiied  tc: 
done  by  him  and  other  carriers,  and. 
by  the  rest  of  the  public. 

The  company  have  for  some  years  : 
quired  the  plaintiff  and  other  carrie: 
whenever  they  brought  goods  to  them  i 
carriage  on  the  railway,  to  fill  up,  sign  sJ 
deliver  to  the  company's  clerk  before  t 
goods  were  received  for  carriage,  a  dec! 
ration  and  ticking-off  note.  In  order 
fill  up  these  printed  forms  as  required,  it* 
necessary  for  the  carriers'  servants  to  wei; 
and  classify  the  goods  before  bringing  t\M 
to  the  station.  The  plaintiff,  on  eve 
occasion  when  the  company  carried  goc 
for  him  on  the  railway,  was  required 
and  did,  weigh  and  classify  them,  a 
made  out,  filled  up  and  signed  such  dec 
ration  and  ticking-off  note,  and  delivei 
it  to  the  company's  clerk  before  the  goc 
were  carried.  At  the  bottom  of  the  tidkii 
off  note  was  the  following :  "  Carriers'  goo 
not  accompanied  by  this  declaration  ai 
ticking-off  note  properly  filled  up  ar 
signed  by  the  consignor  will  not  be  n 
ceived  for  transmission."  The  forms  i 
these  declarations  and  ticking-off  notes  u 
furnished  by  the  company  to  the  earners 
When  persons  not  carriers  brought  good 
to  the  station  to  be  carried,  they  were  K 
quired  to  sign  a  different  declaration,  nc 
containing  any  classification  of  the  goodi 
and  the  company  genenilly  weighed  th 
goods.  The  form  of  the  carriers'  ticking 
off  note  was  a  convenient  one,  both  to  tb 
carriers  and  the  company,  as  relates  t 
the  carriers'  goods,  and  the  carriers  wottJ< 
require,  for  the  purposes  of  their  trade,  t 
know  and  liave  entries  of  the  particu 
lars  and  weights  of  the  goods  sent  '^ 
company,  requiring  these  matters  to  1>< 
done  by  the  carriers,  were  relieved  ftoi^ 
some  of  the  trouble  and  duties  whidi 
they  had  to  perform  in  the  case  of  th* 
goods  of  parties  not  carriers.  Bcfoi* 
1841  the  company  were  in  the  haW 
of  making  an  allowance  to  carrien  ol 
10/.  per  cent,  on  the  amount  of  theratei 
paid  by  them  to  the  company  for  the  cir 
riage  of  parcels  and  tonnage  goods,  au 
during  the  time  that  such  allowance  «i 
made  the  carriers  did  thcisame  work  as^ 
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the  goods,  and  filling  up  and  fur- 
he  company  with  the  declarations 
tng-off  notes  as  they  have  done 
i  10th  of  January  1848.  The 
owance  has  heen  entirely  discon- 
nee  the  decision  of  Parker  v.  the 
estem  Railway  Company  (1). 
bwance  of  10^.  per  cent,  on  the 
id  by  the  carriers  to  the  com- 
more  than  a  reasonable  allowance 
Atters  performed  by  the  carriers, 
[uestion  for  the  opinion  of  the 
this  head  was,  whether  the  plaintiff 
led  to  the  1 OZ.  per  cent,  claimed 
and  if  not,  whether  he  was  entitled 
>nable  allowance  in  respect  of  the 
,  and  making  out  and  delivering 
ipany  the  declarations  and  ticking- 

ird  claim  of  the  plaintiff  arises  out 
rrangement  for  the  allowance  of 
^year  by  the  company  to  Edward 
,  as  mentioned  in  the  agreements 

the  appendix  (2). 
lerman,  under  the  said  agreements 
fent  for  the  company,  receives  and 
parcels  in  London,  and  delivers 
the  defendants  at  their  station  at 
»n,  who  carry  them  into  the  coun- 

there  deliver  them  to  the  con- 

and  the  company,  having  brought 
rom  the  country,  hand  them  over 
herman,  who  delivers  them  to  the 
es  in  London.  Mr.  Sherman*s 
e  confined  to  such  receipt  and  col- 
nd  delivery  in  London.  Previous 
ite  of  these  agreements,  Mr.  Sher- 
sived  and  collected  goods  for  the 
'  in  the  same  manner  as  he  has 
ier  the  agreements,  but  up  to  that 

received   for  his   own  use,  and 

:«n.  &  G.  258;  8.c.  13  Law  J.  Rep.  (n.s.) 

these  agreements,  aAer  reciting  that  the 
lad  appointed  certain  places  as  receiving- 
London  for  goods  to  be  conveyed  to  and 
itation  at  Paddington,  Sherman,  in  con- 
of  A  fixed  salary,  agreed  to  act  as  the 
be  company  fpr  receiving  and  convtying, 
1  waggons,  to  and  from  that  station  all 
to  be  conveyed  to  and  from  the  station, 
» the  appointed  receiving-houses.  Ai)d 
Mt  to  take  any  money  for  his  own  use 
■  Um  goodi,  but  to  pay  to  the  company  all 
h^li  redlive  for  such  conveyance,  and 
•Hm  ilfould  be  according  to  the  regula- 
I'taaifuiy  for  the  time  being. 


without  in  any  manner  accounting  for  the 
same  to  the  company,  certain  booking  fees 
in  respect  of  each  parcel  which  in  amount 
exceeded  the  sum  of  1,000/.  a-year.  No 
booking  fees  have  been  received  by  Mr. 
Sherman  or  the  company  since  that  date, 
and  the  1,000/.  a-year  was  bond  fide  agreed 
to  be  paid  by  the  defendants  to  Mr.  Sher- 
man, in  consideration  of  his  relinquishing 
such  fees,  and  Mr.  Sherman  is  employed 
by  the  defendants  as  their  agent  and  ser- 
vant for  their  convenience. 

The  question  for  the  opinion  of  the 
Court  on  this  head  was,  whether  theplaintiflf 
was  entitled  to  recover  an  allowance  in  re- 
spect of  his  having  less  advantage  as  to  his 
goods  than  is  afforded  with  respect  to  the 
goods  so  received,  collected,  and  delivered 
by  Mr.  Sherman. 

The  fourth  head  of  claim  relates  to 
packages  called  '*  packed  parcels''  in  the 
scale-bills.  By  section  171.  of  5  &  6 
Will.  4.  c.  cvii,  it  is  provided  that  the 
company  may  fix  the  sum  to  be  charged 
in  respect  of  small  parcels  (not  exceed- 
ing 500  lb.  weight),  with  a  proviso  that 
that  provision  should  not  extend  to  arti- 
cles, matters,  or  things  sent  in  large  ag- 
gregate quantities  alUiough  made  up  of 
separate  and  distinct  parcels,  such  as  bags 
of  sugar,  coffee,  meat,  and  the  like,  but 
only  to  single  parcels  unconnected  with 
parcels  of  a  like  nature  which  may  be  sent 
upon  the  railway  at  the  same  time.  On 
the  back  of  the  several  scale  bills,  at  the 
end  of  the  highest  classes  of  goods  in  those 
bills,  is  an  intimation  that  packed  parcels 
will  be  charged  by  the  company  50  per 
cent,  in  addition  to  their  weight  in  those 
classes.  "Whilst  these  bills  were  respec- 
tively in  force  the  plaintiff  sent  to  the 
company  packages  consisting  of  parcels 
packed  together  into  one  package  to  be 
carried  on  the  railway  and  delivered  to  the 
plaintiff's  agent  after  being  carried.  The 
parcels  contained  in  each  package  were  col- 
lected by  the  plaintiff  in  the  course  of  his 
trade  as  a  carrier  from  various  consignors, 
directed  to  various  consignees,  and  each  of 
such  separate  parcels  sent  by  the  plaintiff 
before  the  15th  of  June  1848  was  under 
3  cwt.,  though  the  package  when  packed 
was  more  than  that  weight,  and  each  of 
the  parcels  sent  after  the  15th  of  June 
1818    was   under   the   weight   of   1  cwt., 
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parcel  and  tonnaj;:e  rate,  the  company  will 
make  a  charge  by  parcel  or  weight  on 
every  parcel  or  lot  of  goods,  except  the 
undermentioned,  for  the  loading,  unload- 
ing, and  risk  of  stowage  of  the  same,  the 
])articulars  of  which  can  he  obtained  at 
any  of  the  railway  stations."  That  scale- 
bill  continued  in  force  from  the  15th  of 
June  until  the  17th  of  July  1848,  when 
the  bill  C.  was  published.  The  bill  C. 
contains  the  following  notice : — "  In  ad- 
dition to  the  parcel  and  tonnage  rate,  the 
company  will  make  a  charge  by  parcel  or 
weight  on  every  parcel  or  lot  of  goods, 
except  the  undermentioned,  for  the  had- 
ing^ unloading,  and  covering  of  the  same, 
the  particulars  of  which  can  be  obtained  at 
any  of  the  railway  stations.'*  At  the  bot- 
tom of  the  particulars  of  additional  charges 
referred  to  in  the  scale-bills,  the  additional 
charge  on  the  enumerated  articles  was 
given. 

The  course  of  business  has  been  for  the 
plaintiff's  men  to  bring  the  goods  to  be 
carried  on  the  railways  to  the  company's 
stations  in  his  waggons,  and  to  deliver 
them  to  the  company  on  the  platform,  and 
for  the  company  to  carry  them  across  the 
platform  and  load  them  on  the  trucks ; 
and  goods  which  had  been  carried  by  the 
company  were  unloaded  out  of  the  trucks 
by  them,  carried  by  them  across  the  plat- 
form, and  there  delivered  to  the  plaintiff's 
servants,  who  loaded  them  into  his  wag- 
gons, and  took  them  away.  The  goods 
were  weighed  by  the  plaintiff  before  they 
were  brought  to  the  station  of  the  company, 
and  generally  were  not  weighed  by  the 
company.  The  company  were  not  required 
by  the  plaintiff  to  load,  unload  or  weigh 
the  goods. 

The  additional  charges  are  unreasonable. 

The  questions  for  the  opinion  of  the 
Vmin  r>f)  tfns  head  of  claim  wiffCy  fitt^^j^> 
thi^r  tliL*  plniiitttrwus  entitkf!  tliflOimMMll 
LJK'  di.-foiid;ijiU  the  wHoJu  nK  tbr  ftunui  luild 
by  liim  tu  thrtu  *»  afirtttsniatid  fur  llie  fitmriceii 
for  loiidini^  am)  uul«jtixll«g»  and  ri&k  of 
StoWftj^t*,  or  for  lD'r!ii»",  •tnh?-^tf'r^»^  r^tttl 
cttveniiij;  aisrl  if  tin! 
wfis  fn titled  tfi  r 
what  part  of' 

of  M\i. 
by    il. 


order  to  have  his  goods  carried  or  i 
livercd  by  the  company  ;  and  is  claim 
in  respect  of  the  performance  by  him 
matters  which  the  company  required  to 
done  by  him  and  other  carriers,  and  r 
by  the  rest  of  the  public. 

The  company  have  for  some  yean  i 
quired  the  plaintiff  and  other  carrie 
whenever  they  brought  goods  to  them  1 
carriage  on  the  railway,  to  fill  uj),  sign  a 
delivcT  to  the  company's  clerk  before  t 
goods  were  received  for  carriage,  a  dec 
ration  and  ticking-off  note.  In  order 
fill  up  these  printed  forms  as  required,  it 
necessary  for  the  carriers'  servants  to  wejj 
and  classify  the  goods  before  bringing  tbei 
to  the  station.  The  plaintiff,  on  ever 
occasion  when  the  company  carried  good 
for  him  on  the  railway,  was  required  tc 
and  did,  weigh  and  classify  them,  an 
made  out,  filled  up  and  signed  such  decia 
ration  and  ticking-off  note,  and  delirere 
it  to  the  company's  clerk  before  the  good 
were  carried.  At  the  bottom  of  the  ticking 
off  note  was  the  following :  **  Carriers'  good 
not  accompanied  by  this  declaration  an 
ticking-off  note  properly  filled  up  an 
signed  by  the  consignor  will  not  be  n 
ceived  for  transmission."  The  forms  < 
these  declarations  and  ticking-off  notes  aj 
furnished  by  the  company  to  the  carrien 
'When  persons  not  carriers  brought  good 
to  the  stJition  to  be  carried,  they  were  Tt 
quired  to  sign  a  different  declaration,  nol 
containing  any  classification  of  the  goods, 
and  the  company  generally  weighed  the 
goods.  The  form  of  the  carriers'  ticking- 
oft'  note  was  a  convenient  one,  both  to  the 
carriers  and  the  company,  as  relatef  to 
the  carriers'  goods,  and  the  carriers  wooU 
require,  for  the  purposes  of  their  tradfi  t0 
know  and  have  entries  of  the  particA- 
lan  and  weights  of  the  goods  sent  Tho 
riiiiipaiiVt  requiring  these  matters  to  be 
daiie  Uy  the  csirri*7rs,  were  relieved  fty* 
9oiiit'  uf  tht*  troutjlt'  and  dutiet  wUA 
liiey  bid  lu  jutrfariTi  in  the  case  of  As 
KuttcU  uf  p£irti4.««  nnt  cfinrierv.  Befo 
li-lt  tht*  r*jmpfiny  were  in  the  fciB 
i%t  tuiiktnjf  \m  aiiowrrne-i^  to  carrien  « 
!0'  r  T  amx,  mv  lU-  ji mount  of  the  itt* 
mi  ttj  the  t'ovopany  for  thectf* 
f(  riiiage  goodii  tf^ 
uA\  allowance  W 
lame  workvl^ 
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i  goods,  and  filling  up  and  fur- 
!onipany  with  the  declarations 
•off  notes  as  they  have  done 
0th  of  January  1848.  The 
mce  has  heen  entirely  discon- 

the  decision  of  Parker  v.  the 
m  Railway  Company  (1). 
ance  of  10/.  per  cent,  on  the 
by  the  carriers  to  the  corn- 
re  than  a  reasonable  allowance 
318  performed  by  the  carriers, 
ttion  for  the  opinion  of  the 
shead  was,  whether  the  plaintiff 

to  the  1 OZ.  per  cent,  claimed 
I  if  not,  whether  he  was  entitled 
ble  allowance  in  respect  of  the 
id  making  out  and  delivering 
ny  the  declarations  and  ticking- 
claim  of  the  plaintiff  arises  out 
igement  for  the  allowance  of 
ar  by  the  company  to  Edward 

mentioned  in  the  agreements 
;  appendix  (2). 

nan,  under  the  said  agreements 
;  for  the  company,  receives  and 
eels  in   London,  and  delivers 

defendants  at  their  station  at 
who  carry  them  into  the  coun- 
ixe  deliver  them  to  the  con- 
i  the  company,  having  brought 

the  country,  hand  them  over 
man,  who  delivers  them  to  the 
in  London.  Mr.  Sherman's 
mfined  to  such  receipt  and  col- 
dclivery  in  London.  Previous 
3f  these  agreements,  Mr.  Sher- 
d  and  collected  goods  for  the 
I  the  same  manner  as  he  has 
the  agreements,  but  up  to  that 
arfved  for  his  own  use,  and 

k  0,  t&^^  ».  c.  IS  L^w  i,  Eop.  (N.8.) 

K  if|^TC«merits,  «fter  reciting  that  the 
1 M  i    1  rtTtain  pUceii  as  rei-'emng- 
ik  to  be  convey «^d  to  and 
:  :\i^iJhiittofi,  BbermfiUf  in  con- 
ed ftjiUryt  ogreed  t£k  tkti  as  the 
any  for  receiving  atid  conveying, 
la  and  froni  that  fetnlion  all 
eyed  to  Afid  from  tht.^  station, 
rectivmg'houftes^     Aijd 
muney  for  liia  own  use 
il'to  pjty  to  the  company  all 
Vc  for  nnth  I' (I  lively 'I  nee,  and 
acfordiiif^  to  i\ni  iregula- 
Iw  time  htiuif. 


without  in  any  manner  accounting  for  the 
same  to  the  company,  certain  booking  fees 
in  respect  of  each  parcel  which  in  amount 
exceeded  the  sum  of  1,000Z.  a-year.  No 
booking  fees  have  been  received  by  Mr. 
Sherman  or  the  company  since  that  date, 
and  the  1,000/.  a-year  was  bond  fide  agreed 
to  be  paid  by  the  defendants  to  Mr.  Sher- 
man, in  consideration  of  his  relinquishing 
such  fees,  and  Mr.  Sherman  is  employed 
by  the  defendants  as  their  agent  and  ser- 
vant for  their  convenience. 

The  question  for  the  opinion  of  the 
Court  on  this  head  was,  whether  the  plaintiflf 
was  entitled  to  recover  an  allowance  in  re- 
spect of  his  having  less  advantage  as  to  his 
goods  than  is  afforded  with  respect  to  the 
goods  so  received,  collected,  and  delivered 
by  Mr.  Sherman. 

The  fourth  head  of  claim  relates  to 
packages  called  **  packed  parcels"  in  the 
scale-bills.  By  section  171*  of  5  &  6 
Will.  4.  c.  cvii,  it  is  provided  that  the 
company  may  fix  the  sum  to  be  charged 
in  respect  of  small  parcels  (not  exceed- 
ing 500  lb.  weight),  with  a  proviso  that 
that  provision  should  not  extend  to  arti- 
cles, matters,  or  things  sent  in  large  ag- 
gregate quantities  although  made  up  of 
separate  and  distinct  parcels,  such  as  bags 
of  sugar,  coffee,  meat,  and  the  like,  but 
only  to  single  parcels  unconnected  with 
parcels  of  a  like  nature  which  may  be  sent 
upon  the  railway  at  the  same  time.  On 
the  back  of  the  several  scale  bills,  at  the 
end  of  the  highest  classes  of  goods  in  those 
bills,  is  an  intimation  that  packed  parcels 
will  be  charged  by  the  company  50  per 
cent,  in  addition  to  their  weight  in  those 
classes.  Whilst  these  bills  were  respec- 
tively in  force  the  plaintiff  sent  to  the 
company  packages  consisting  of  parcels 
packed  together  into  one  package  to  be 
carried  on  the  railway  and  delivered  to  the 
plaintiff's  agent  after  being  carried.  The 
parcels  contained  in  each  package  were  col- 
lected by  the  plaintiff  in  the  course  of  his 
trade  as  a  carrier  from  various  consignors, 
directed  to  various  consignees,  and  each  of 
such  separate  parcels  sent  by  the  plaintiff 
before  the  15th  of  June  1848  was  under 
3  cwt.,  though  the  package  when  packed 
was  more  than  that  weight,  and  each  of 
the  parcels  sent  after  the  15th  of  June 
1848    was    under   the   weight   of  1  cwt., 
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thoiigb  the  package  exceeded  that  weight. 
The  company  charged  and  the  plaintiff 
paid  to  the  company,  on  each  occasion,  the 
carriage -rate  for  such  packed  package 
accord^g  to  its  gross  weight  as  one  entire 
package  in  the  class  it  came  under,  ac- 
cording to  the  scale-bill  in  force  at  the 
time,  together  with  the  additional  charge 
of  50  per  cent,  imposed  on  such  package 
by  the  company  in  consequence  of  its  con- 
sisting of  packed  parcels.  The  practice  of 
the  company  has  been  to  charge  all  car- 
riers who  sent  packages  containing  packed 
parcels  on  the  same  principle.  During 
the  same  period  persons  in  trade  not  car- 
riers have  been  in  the  habit  when  sending 
a  parcel  from  London  to  a  customer  in  the 
country,  or  vice  versd^  of  inclosing  in  such 
parcel  other  parcels  directed  to  oQier  cus- 
tomers or  friends  in  the  town  or  place  to 
which  the  parcel  was  being  sent,  and  seve- 
ral tradesmen  sending  several  parcels  or 
lots  of  goods  to  persons  in  the  country 
have  sent  all  the  parcels  or  lots  to  one 
party  to  be  made  up  into  one  package  and 
sent  in  one  package  by  the  railway  to 
the  party  ordering  tibe  goods.  The  gene- 
ral existence  of  this  practice  has  been 
known  to  the  defendants,  but  they  have 
not  taken  any  measure  to  prevent  such  a 
custom  being  pursued  or  to  discover  indi- 
vidual instances  of  it,  and  have  not  inter- 
fered with  it  or  enforced  the  payment  of 
the  50  per  cent,  charge,  except  as  against 
carriers.  In  such  cases  the  entire  package 
has  exceeded  the  3  or  1  cwt.,  the  limit 
within  which  parcel-rate  was  to  be  paid, 
according  to  the  scale-bill  in  force  for  the 
time,  but  the  several  parcels  have  each 
fallen  short  of  such  weight. 

Under  this  head  the  question  for  the 
opinion  of  the  Court  was,  whether  the  plain- 
tiff was  entitled  to  recover  the  amount  of 
the  said  extra  charge  of  50  per  cent,  so 
paid  by  him,  or  any  and  what  portion 
thereof. 

The  fifth  head  of  claim  arises  from  alleged 
overcharges  by  the  defendants  beyond  the 
amounts  which  ought  to  have  been  charged 
by  them  for  the  carriage  of  the  plaintiff's 
goods  according  to  the  proper  interpretation 
of  the  several  modes  of  charge  expressed  in 
the  scale-bills. 

The  company  charged  the  plaintiff  for 
the  carriage  on  the  railway  of  packages 


up  to  3  cwt.  down  to  the  15 
1848,  and  of  packages  up  to  : 
that  date,  as  parcels  upon 
scale.  The  several  descriptii 
goods  carried  were  divided  h 
classes  according  to  the  "claa 
goods"  which  will  be  found  on 
each  of  the  scale-bills.  Thew 
tions  differ  on  each  of  the  bills 
being  divided,  according  to  bOl 
classes,  the  last  of  which  is  d 
'*  miscellaneous,"  and  bill  B.  ma 
sion  into  five  classes  without  i 
or  miscellaneous  class,  and  b 
containing  four  divisions  and 
without  any  miscellaneous  clasi 
ing  to  the  first  of  these  set 
packages  of  less  than  3  cwt, 
charged  in  their  respective  clasi 
to  the  first  table  of  charges, 
rate;  and  all  above  that  weig 
respective  class  according  to 
and  lower  table  of  charge,  tl: 
rate.  According  to  the  other 
bills  the  dividing  point  betweei 
and  tonnage  rate  is  fixed  at  1 
plaintiff  and  all  other  carrien 
railway  collect  from  their  cu 
London  or  the  country  the  or 
signers'  parcels  or  packages 
weight,  and  containing  goods 
classes,  which  are  to  be  carr 
defendants  and  delivered  by  tl 
plaintiffs  or  other  carriera'  aj 
distribute  them  to  the  parties  t 
consignees  for  whom  they  are  in ti 
carriers  deliver  all  the  goods  so  < 
them  to  the  defendants  in  one 
gon-load  and  receive  them  in  lik 
one  lot  or  waggon-load  after  the; 
carried  by  the  defendants,  but, 
mentioned,  in  reference  to  th 
head  of  claim,  they  deliver  wit] 
the  declaration  and  ticking-off  i 
gives  the  names  of  the  ultimate 
as  well  as  that  of  the  carrier 
and  is  to  receive  the  goods, 
pany  do  not  treat  the  carrier  a 
and  consignee  of  the  goods  for  1 
of  calculating  the  charges  to  I 
the  carriage  of  the  goods,  but 
following  system  : — ^When  se^ 
ages  of  goods  of  different  desci 
of  one  class  appear  to  be  isten 
same  ultimate  consignee,  all  i 
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are  lumped  together  and  charged  at  one 
gross  weight  according  to  tonnage- weight, 
if  together  they  amount  to  a  weight  which 
would  bring  them  into  the  tonnage  scale, 
although  severally  the  packages  might  be 
of  such  a  weight  as  would  have  brought 
them  into  the  parcel-rate;  hut  if  such 
goods,  though  in  the  same  class,  be  not 
intanded  for  the  same  ultimate  consignee, 
each  package  or  lot  of  packages  going  to 
each  ultimate  consignee  is  charged  sepa- 
nitely  and  according  to  the  tonnage  or 
parcel  rate,  according  as  the  weight  is 
above  or  below  the  dividing  point  between 
the  parcel  and  tonnage  rates  ;  thus,  if  ten 
packages  of  ^  cwt.  each  of  goods  of  the 
>aine  class  be  directed  to  one  ultimate  con- 
signee, the  whole  would  be  charged  at 
tonnage-rate  on  7^  cwt.,  but  if  such  pack- 
%cs  were  directed  to  ten  different  ultimate 
^nsignees  each  package  would  be  charged 
*t  f  cwt.  at  the  parcel-rate.  The  tonnage 
^^g  lower  than  the  parcel-rate,  a  propor- 
tionate advantage  is  thus  derived  to  the 
company. 

fht  plaintiff  contends  that  the  com- 
pany are  entitled  to  charge  him  tonnage- 
'^te  only  on  the  aggregate  weight  of  all 
the  packages  containing  goods  of  one 
^^^,  whether  such  packages  are  intended 
^^^  ttie  same  ultimate  consignee  or  for 
*®venil;  and  on  this  head  the  question  for 
the  Court  will  be,  whether  the  plaintiff  is 
^'ititled  to  recover  from  the  company  the 
Amount  of  such  alleged  overcharges. 

He  sixth  head  of  claim  arises  on  the 
■cafe-bill  A,  which  remained  in  force  until 
*«l5th  of  June  1848. 

On  some  occasions  when  packages  sent  by 

^c  plaintiff,  as  before  mentioned,  contained 

&^  of  one  class,  and  each  package  was  of 

^  Weight  less  than  3. cwt.  and  was  intended 

'^  different  ultimate  consignees,  but  the 

•^etal  packages  together  exceeded  3  cwt., 

^^  company  charged  the  same  under  the 

.^  class,  as  miscellaneous  goods,  on  which, 

^  addition  to  the  higher  rate  of  charge  a 

'^'ther  sum  of  2d,  per  package  is  charged, 

^  iiientioned  under  the  heading  of  the  fifth 

?*M  on  the  back  of  the-scale-bill  A ;  as,  for 

^^y^ce,  three  packages  of  meat  (which  is 

?^tioned  in  class  four)   each  weighing 

-  T^rt.,  and  each  directed  to  a  different 

??*■**•*«    consignee,   have    been   charged 

^  ^^vt,  under  the  fifth  class,  with  an  addi- 


tional charge  of  2d,  on  every  package,  and 
the  entire  sum  thus  charged  has  been  less 
than  the  sum  which  would  have  been 
charged  if  each  package  had  been  charged 
under  the  parcel-rate. 

The  plaintiff  contends  that  the  com- 
pany had  no  right  to  charge  him 
under  such  cii'cumstances  as  for  goods  of 
a  miscellaneous  description,  and  were 
bound  to  charge  him  only  the  rate  charged 
according  to  the  tonnage-rate  under  the 
class  to  which  the  goods  belong,  as  in 
the  instance  mentioned  under  the  fourth 
class;  and  on  this  head  the  questions 
will  be — ^first,  whether  the  company  were 
justified  in  charging  such  packages  of 
goods  under  the  miscellaneous  class;  and  if 
not,  secondly,  whether  the  company  would 
be  entitled  to  charge  the  said  packages 
under  the  parcel-rate  ? 

The  seventh  head  of  claim  of  the  plain- 
tiff is  in  respect  of  charges  made  by  the 
company,  which  he  alleges  exceed  the 
charges  allowed  to  be  taken  by  the  com- 
pany's act  of  parliament. 

In  each  of  the  three  scale-bills,  as  form- 
ing part  of  the  fourth  class,  wiil  be  found 
certain  specified  articles  which  are  to  be 
charged  according  to  such  fourth  class, 
and,  in  addition,  a  further  charge  of  50  per 
cent,  or  100  per  cent.,  as  therein  men- 
tioned, is  imposed  on  such  goods.  All 
such  specified  articles  are  of  the  class  for 
the  tonnage  of  which  the  company  are 
authorized  by  their  act  of  parliament  (5&6 
Will.  4.  c.  cvii.  s.  164.)  to  charge  at  the 
rate  of  Sd,  per  ton  per  mile,  and  in  ad- 
dition thereto  the  company  are  entitled, 
under  the  50th  section  of  7  Vict.  c.  iii,  to 
charge  for  locomotive  or  steam  power  and 
for  carriages  such  a  sum  as  they  think  expe- 
dient :  the  charges  on  the  scale-bills  include 
both  the  carriage  and  the  tonnage  of  the 
said  goods,  and  the  locomotive  or  steam 
power  and  use  of  carriages,  but  no  specific 
charges  contained  in  the  scale -bills  is 
appropriated  to  either  of  such  modes  of 
charge,  the  whole  charge  under  such  scale- 
bills  being  charged  by  the  company,  and 
paid  by  the  carrier,  as  the  consideration  for 
the  performance  by  the  company  of  the 
entire  of  those  services.  The  charge  under 
the  said  fourth  class,  with  the  additional 
charge  of  50  per  cent,  or  100  per  cent., 
as  the  case  may  be,  on  the  said  specified 
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articles,  exceeds  the  sum  of  Sd,  per  ton 
per  mile. 

Thequestions  for  the  opinion  of  the  Court 
on  this  head  were,  fi  rst,  whether  the  company 
were  entitled  to  charge  and  take  the  said 
additional  sums  of  50  and  100  per  cent, 
respectively  on  the  said  specified  goods ; 
and,  secondly,  whether  they  were  entitled 
to  charge  and  take  so  much  of  the  said 
original  charge,  and  to  take  50  or  100  per 
cent,  additional,  as  exceeds  the  Sd.  per  ton 
per  mile,  and  a  reasonable  amount  to  be 
charged  and  taken  by  the  company  for  the 
use  of  locomotive  or  steam  power  and 
carriages. 

The  eighth  head  of  claim  arises  as  fol- 
lows:— ^The  plaintiff  contends  that  when 
he  has  collected  from  several  original  con- 
signors several  parcels  intended  for  several 
ultimate  consignees,  the  whole  of  which 
together  do  not  in  weight  exceed  the 
dividing  point  between  parcel  and  tonnage 
rates,  according  to  the  scale-bill  from  time 
to  time  in  force,  and  do  not  amount  to 
5001b.  in  weight,  the  company  are  not 
entitled,  under  the  I71st  section  of  their 
act,  5  &  6  Will.  4.  c.  cvii,  or  any  other 
enactment,  to  charge  each  of  such  parcels 
separately,  or  the  whole  of  such  parcels 
together  as  parcels  or  a  parcel,  or  otherwise 
than  according  to  the  tonnage-rate.  The 
plaintiff  contends  that  such  several  parcels, 
by  his  having  collected  them  together  and 
by  his  delivering  them  to  the  company  in 
one  lot,  and  also  receiving  them  from  the 
company  in  one  lot,  become  connected 
together,  so  that  the  company  are  not  jus- 
tified in  charging  them  as  single  parcels  or 
a  parcel ;  and  that  if  they  cannot  be  treated 
as  single  parcels,  the  company  can  only 
charge  for  the  same  as  tonnage  goods, 
according  to  their  weight,  under  the  164th 
clause  of  their  act,  5  &  6  Will.  4.  c.  cvii, 
which  authorizes  a  charge  by  them  of  so 
much  per  ton  per  mile. 

The  questions  for  the  opinion  of  the  Court 
on  this  head  were,  first,  whether  the  company 
can  charge  such  parcels  at  the  parcel-rate 
published  in  pursuance  of  the  said  171st 
section  of  the  said  act,  where  such  par- 
cels contain  goods  of  the  same  class, 
according  to  the  classification  of  goods ; 
and,  secondly,  whether  they  can  charge 
the  same  according  to  such  parcel-rate 
where  the  same  contain  goods  of  different 


classes  in  two  or  more  packa 
class. 

Peacock  {Willes  with  him] 
14),  for  the  plaintiff. — The  fi 
for  the  recovery  of  charges  i 
defendants  for  *'  loading,  unl 
risk  of  stowage,"  under  scale 
for  **  loading,  unloading,  anc 
under  scale-bill  C.  Neither  of  t 
could  legally  be  made  by  the 
addition  to  the  carriage  rates.  ] 
Long  (3)  it  was  said  correctly 
expenses  of  loading  a  vessel 
in  the  freight.  It  is  clear  tha 
1  &  2  Vict.  c.  xcii.  the  compai 
make  any  extra  charge  for  1( 
5  fir  6  Will.  4.  c.  cvii.   s.  16 

(3)  I  Bos.  &P.6;H. 

(4)  The  following  are  the  clause 
pany*8  acts  upon  which  the  sevei 
turned,  as  far  as  they  are  material  :- 

5  Si  6  WiU.  4.  c.  cvii.  s.  163.  TY 
shall  have  free  liberty  to  pass  along 
to  use  and  employ  the  said  railway 
properly  constructed  as  hy  this  act 
payment  only  of  such  rates  and  to 
demanded  hy   the    said  company, 
the  respective  rates  or  foils  by  thia  i 
and  subject  to  the  provisions  of  this 
rules  and   regulations  which   shall 
time  be  made  by  the  said  company, 
directors,  by  virtue  of  the  powers  to 
tivcly  by  this  act  granted. 

Sect.  164.  That  it  shall  be  lawfi 
company  to  demand,  receive,  and  i 
for  the  use  and  benefit  of  the  said  co 
tonnage  of  all  articles,  matters,  oi 
shall  be  conveyed  upon  or  along  th 
any  rates  or  tolls  not  exceeding  the  t 
is  to  say,)  {here  follow  the  rates  or  U. 
enumerated  Rets  of  articles,  the  hig 
3d.  per  ton  per  mile]. 

Sect.  165.  That  it  shall  be  lawfi 
company  to  demand,  receive  and  rec 
the  use  and  benefit  of  the  said  coni 
respect  of  passengers,  beasts,  cattle 
conveyed  in  carriages  upon  the  sail 
tolls  not  exceeding  the  following  [i 
tolls]. 

Sect.  166.  That  it  shall  be  lawfi 
company,  and  they  are  hereby  empow 
locomotive  or  stationary  engines,  < 
for  the  drawing  or  propelling  of  an; 
ters  or  things,  persons,  cattle  or  ani 
said  railway,  and  also  along  and  n 
railway  communicating  therewith,  i 
demand,  and  recover  such  sums  of  dd 
of  such  engines  or  other  power  as  the 
shall  think  proper,  in  addition  to  tb 
rates,  tolls,  or  &ums  by  this  act  au 
taken. 

Sect  167.  That  it  shall  be  lawl) 
company  and  they  arc  hereby  aatli 
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tre  empowered  to  take  tor  tlie  tonnage  of 
articles  conveyed  along  the  railway  cer- 
tain tonnage  rates ;  that  is,  where  people 
bring  their  own  trucks  and  carry  their 
own  goods  on  the  railway.  Then,  section 
165.  gives  the  tolls  allowed  for  carrying 
passengers  or  cattle.  By  section  166.  the 
company  are  empowered  to  provide  engines 
or  other  locomotive  power,  and  to  receive 
such  sums  as  they  may  diink  proper  for 
their  use,  in  addition  to  the  other  rates 
and  tolls  mentioned  in  that  act.     Then, 

*han  think  proper,  to  use  and  employ  locomotive 
^Ofines,  or  other  moring  power,  and  in  carriages  or 
**gSoiu  drawn  or  propdled  thereby  to  convey  upon 
^Mid  nil  way,  and  also  along  and  upon  any  other 
^Iway  communicating  therewith,  all  such  passen- 
S^n,  cattle,  and  other  animals,  goods,  wares,  and 
l^enbandise,  articles,  matters  and  things,  as  shall 
"0  oflfered  to  them  for  that  purpose,  and  to  make 
'"^rtnonahUehar^u  for  9uch  conveyance  J  as  they 
^y  from  time  to  time  determine  upon,  in  addition 
^  the  several  rates  or  tolls  by  this  act  authorized 
|o  be  taken :  Provided  always,  that  it  shall  not  be 
Isvful  for  the  said  company  or  for  any  person 
""^f  ik  said  railwatf  at  carriers,  to  charge  for  the 
^veyance  of  any  passenger  upon  the  said  railway 
fBy  ^^^^  sum  than  the  sum  of  S^d.  per  mile, 
^'^'hidiiig  the  toll  or  rate  hereinbefore  granted. 

Sect  171.  That  it  shall  be  lawful  for  the  said 
^^J  from  time  to  time  to  make  such  orders 
j^uing,  and  by  such  orders  to  fix  the  sum  to  be 
''^ifd  bjf  the  said  company  in  respect  of  small 
f^'f^k  (not  exceeding  500  pounds  weight  each) 
tt  to  them  shall  seem  proper :  Provided  always, 
^'^t  the  provision  hereinbefore  contained  shall  not 
*^f*i  to  ariieles,  matters,  or  things  sent  in  large 
HirtgQtt  gnantities,  although  made  up  of  separate 
^  distinct  parcels,  such  as  bags  of  sugar,  coffee, 
"^  tod  the  like,  but  only  to  single  parcels  uncon- 
""^  with  parcels  rf  a  like  nature,  which  may  be 
•*stttpon  the  railway  at  the  same  time. 

^  174.  That  it  shall  be  lawful  for  the  said 
f'li^y  from  time  to  time,  as  they  shall  think  fit, 
"tsdoceall  or  any  of  the  rates  or  tolls  by  this  act 
'''"^orixed  to  be  taken,  and  to  take  the  reduced 
^f*^  and  afterwards  from  time  to  time  again  to 
2^JMhe  same,  or  any  of  them,  and  then  to  take  such 
^8her  rates,  so  that  the  same  respectively  shall  not 
f|  ^y  time  exceed  the  amount  by  this  act  author- 

^^  175.  That  the  aforesaid  rates  and  tolls  to 

^'^bn  by  Tirtue  of  this  act  shall  at  all  times  be 

^^^^tfaaUyand^ier  the  eante  rate  per  tonper  mile 

,|Lf^^thottt  the  whole  of  the  said  railway  in  respect  of 

T^iame  description  of  articles,  matters,  or  things, 

2^  that  M  redacticm  or  advance  in  the  said  rates  and 

ISL^^ '''*^  ^firectly  or  indirectly,  be  made  par- 

^^^  ^  isfiumer  ff  or  against  amy  particular  person 

i^^apMf»  or  to  be  eonnned  to  any  particular  part 

*^  2^""^  railway,  bat  that  every  such  reduction 

fc^^jjhuace'oT rates  and  tolls  upon  any  particular 

5^j|  sr  deieription  of  articles,  matters,  or  things. 


1  to  and  take  place  throughout  the  whole 
Mik  flnin,  XXL— C.P. 


by  section  167-  a  further  power  is  given 
to  carry  goods  and  make  reasonable  charges 
for  their  conveyance.  Section  174.  gives 
the  company  power  to  fix  the  sums  to  be 
charged  for  parcels  of  less  than  5  cwt.  as 
they  think  proper.  These  are  the  powers  of 
the  railway  with  respect  to  charges  before 
the  7  Will.  4.  &  1  Vict.  c.  xcii.  The  charges 
to  be  paid  are  fixed  by  the  scale-bills  made 
from  time  to  time.  Then  came  that  act, 
and  section  44.  gave  them  a  power  to 
charge  for  putting  the  goods  into  and 
taking  them  out  of  the  trucks ;  but  that 
is  only  if  they  are  required  to  do  so. 

[Maule,  J. — That  is,  where  people  carry 
their  own  goods  in  their  own  trucks  on 
the  railway;  then  the  company  are  em- 
powered by  that  section  to  msiie  charges 
for  loading  and  unloading  (if  they  do  that 

and  every  part  of  the  said  railway,  upon  and  in 
respect  of  the  same  description  of  articles,  matters 
and  things  so  reduced  or  advanced,  and  shall  extend 
to  all  persons  whomsoever  using  the  same,  or  carrying 
the  same  description  qf  articles^  matters  and  things 
thereon,  anything  to  the  contrary  thereof  in  anywise 
notwithstanding. 

7  Will  4.  &  1  Vict  c.  xciL  s.  44.  That  it  shall 
be  lawful  for  the  said  company  from  time  to  time 
and  at  all  times  hereafter  to  demand,  receive,  and 
recover  a  reasonable  charge  for  the  loading  and  un- 
loading, or  weighing  any  articles,  matters  or  things 
which  they  may  ft  required  to  load,  unload,  or 
weigh;  and  also  to  demand,  receive,  and  recover 
for  the  wharfage  or  warehousing,  or  the  standihg- 
room  of  all  articles,  matters  and  things  loaded, 
landed,  or  placed  in  or  upon  any  of  the  wharfs, 
landing-places,  stations  or  warehouses  of  the  said 
company  the  rates,  tolls  or  duties  following,  &c 

7  &  8  Vict.  c.  iii.  c.  50.  That  it  shall  be  lawful  for 
the  said  Great  Western  Railway  Company,  whenever 
they  shall  act  as  carriers,  or  shall  provide  locomotive 
or  steam  power  or  carriages  for  the  conveyance  of 
passengers,  animals,  goods,  wares,  merchandise, 
articles,  matters,  or  things,  to  charge  for  such 
locomotive  or  steam  power  and  carriages  such  sum 
{not  exceeding  the  turns  (if  any)  limited  by  the  said 
recited  acts  or  any  of  them),  and  that  either  per  ton 
or  per  mile,  or  by  bulk,  measure,  number,  or  admea- 
surement, or  by  fixed  charges,  as  they  shall  think 
expedient :  Provided  always,  that  in  whatever  way 
the  said  charges  are  made  they  shall  be  made  equally 
to  all  passengers  and  to  all  persons  t»  respect  qfeUl 
animals,  and  of  all  goods,  wares,  merchandise, 
articles,  matters,  and  things  qfa  like  description  and 
quality ;  and  conveyed  iu  or  propelled  by  a  like 
carriage  or  engine,  passing  only  over  the  same 
portion  of  a>nd  over  the  same  distance  along  the  said 
railways,  or  either  of  them,  and  under  the  like  cir- 
cumstances ;  and  no  reduction  or  advance  in  any  of 
such  charges  shall  be  made  partially,  either  directly 
or  indirecfiy,  in  favour  of  or  against  any  particular 
company  or  person. 
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work)  in  proportion  to  the  weight  of  the 
thing  carried.  That  statute  authorizes  the 
company  to  carry  on  a  trade  of  that  kind, 
and  is  satisfied  by  this  view.  It  seems 
absurd  to  say  that  the  company  is  to  make 
an  additionfid  charge  when  it  carries  goods 
in  its  own  carriages  for  putting  them  into 
and  taking  them  out  of  the  carriages. 
Loading  and  unloading  the  goods  are  things 
which  it  does  for  its  own  purposes,  and 
incident  to  its  own  duty.  It  seems  as 
absurd  to  make  a  charge  for  loading  and 
unloading  into  and  out  of  their  own  car- 
riages, as  to  make  a  charge  for  covering 
the  goods  with  a  tarpaulin  while  in  the 
middle  of  their  course.  We  think  there 
is  no  doubt  at  all  that  the  rate  they  are 
entitled  to  charge  for  carrying  includes 
putting  into  the  carriage  and  taking  out 
again  and  covering.] 

The  second  claim  is  put  by  the  plaintiff 
in  this  way : — By  section  175.  of  5  &  6 
Will.  4.  c.  cvii.  it  is  provided  **  that  all  the 
rates  to  be  taken  by  virtue  of  that  act 
shall  be  charged  equally  at  the  same  rate 
per  ton  per  mile,  in  respect  of  the  same 
description  of  articles,  and  that  no  reduc- 
tion or  advance  in  the  said  rates  shall, 
either  directly  or  indirectly,  be  made  par- 
tially, or  in  favour  of  or  against  any  par- 
ticular person  or  company."  The  plaintiff 
says  that  he  has  been  made  to  pay  a  larger 
sum  for  the  carriage  of  the  same  goods 
than  other  persons,  not  carriers,  have  paid, 
because  he  has  been  required  to  do  some- 
thing of  value  besides  paying  the  carriage 
rates  before  his  goods  were  carried,  which 
was  not  required  of  the  public. 

[Maule,  J. — That  does  not  entitle  you 
to  an  action  for  money  had  and  received.] 

The  principle  of  this  claim  is  the  same 
as  that  of  the  first  point  decided  in  Parker 
v.  the  Great  Western  Railway  Com* 
pany. 

[Maule,  J. — In  that  case  they  took  a 
liquidated  sum  from  A.  greater  than  from 
all  other  carriers.  Suppose  the  company 
were  not  entitled  to  insist  upon  these  things 
being  done,  still  we  do  not  think  it  gives 
you  a  right  to  recover  as  for  money  had 
and  received.  My  impression  certainly  is, 
that  the  company  had  no  right  to  require 
the  declaration  and  ticking-off  note  to  be 
signed,  but  it  would  be  entirely  the  subject 
of  an  action  for  consequential  damages,,  and 


cannot  be  recovered  in  an  action  for  mi 
had  and  received.] 

It  is  submitted  that  it  is  within 
terms  of  the  submission  of  reference,  w! 
includes  other  matters  in  difference. 

[Talfourd,  J. — It  is  *'  matters  in  -^^~-- 
ference  relative  to  the  charges  made  by^  ,_ 
defendants  upon  the  plaintiff  and  to  ^^^^ 
ments  made  by  him  to  them."] 

[Maule,  J. — ^That  is  solely  for  the  p  -«b 
pose  of  having  the  accounts  settled  ^^*ti  m   ~ 
the  parties.] 

If  it  is  within  the  terms  of  the  sntij^*''*" 
sion,  the  plaintiff  will  be  barred  from  u^^  "X 
remedy  hereafter. 

[Jervis,  C.J. — The  Court  inclines  ^ 

think  that  it  is  not  within  the  terms  of  CS^^* 
submission.] 

The  third  head  of  claim  is  for  an  allo-^^^ 
ance   in   respect  of  the   agreement  w^^**^ 
Sherman.    By  that  agreement  the  compa^^***. 
in   effect    undertook   to   take,   and  ha        '^ 
taken,  a  less  sum  by  2d.  for  the  carria^  .^ 
of  each  parcel  conveyed  for  persons  w      * 
have  employed  Sherman  than  they  ha.-^  ^ 
taken  from   persons  who  have  emplo] 
other  carriers.     This  is  an  unequal  cl 
and  the   plaintiff  is  entitled  to  reeo^ 
back  the  excess  of  what  he  has  paid  tx^^f^ 
what  other  persons  have  paid  per  pait^^Y 
In  Pickford  v.  the  Grand  Junction  R^mMS- 
way  Company  (5)  it  was  held  that  a  chtu^rg^ 
of  655.  per  ton  made  to  all  persons  (^=»x- 
cept  C.  &  H.)  who  would  be  ready  th^wn- 
selves  to  receive  their  goods  at  Cam<^^B 
Town   station,    was   unequal,    the    com- 
pany  having  agreed  with  C.  &  H.   Cli«* 
they  should  carry  all  goods  carried  by    the 
railway  from  Camden  Town  to  Londofif 
and  deduct  109.  per  ton  out  of  the  0^^* 
This  is  a  similar  advantage  to  Shenxianf 
and  enables  the  company,  through  him*^^ 
carry  and  book  for  those  who  employ  fdx^ 
for  the  same  price  as  they  carry  alono  ^<^ 
those  employing  the  plaintiff. 

[Maule,  J. — There  is  no  statement  th^ 
they  do  book  ;  it  is  stated  that  the  htyok* 
ing  fees  were  relinquished  by  Shcnn*^* 
he  has  the  1,000/.  in  lieu  of  booking  *^ 
and  where  a  compensation  is  given  iim  '1^^ 
of  fees,  it  generally  happens  that  the  *^^^, 
for  which  the  fees  were  paid  is  aboK»l^^* 
at  all  events,  it  is  not  found  that  th^y  ^ 
now  book.] 

(5)  10  Mee.  &  W.  899. 
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im  is  in  respect  of  the 
tbe  carriage  of  packed 
>  cfariers,  and  not  to  the 
apany  had  no  right  to 
to  carriers  only,  and  the 
i  to  recover  it  back.  By 
&  6  Will.  4.  c.  cvii.  the 
X  the  charge  for  small 
I  shall  seem  proper ;  but 
not  to  extend  to  things 
egate  quantities,  but  only 
Here  the  company  have 
me  sum  and  Uie  public 
ing  precisely  similar  par- 
cannot  do. 
hey  have  no  business  to 

0  the  fact  of  the  carriers 
rhey  have  no  right  to 
<  as  carriers.] 

-It  was  not  argued  the 
at  if  there  was  an  in- 
pany  could  maintain  the 

im  the  plaintiff  contends 
y  are  only  entitled  to 
lie  upon  the  aggregate 
s  of  less  aggregate  weight 
point  in  the  scale-bills 
of  one  class,  but  of  dif- 
t,  whether  such  packages 
the  same  ultimate  con- 
ral.  .The  company  have 
e  the  tonnage-rate  when 
ist  of  goods  of  one  class 
3nsignee,  and  the  parcel- 
f  same   packages   when 

1  consignees,  discovering 
consignees  of  the  parcels 

ticking- off  notes  which 
»liged  to  make  out. 
The  171st  section  of  5  & 
expressly  provides  that 
!  charges  for  small  parcels 
to  articles  sent  in  large 
ies,  though  made  up  of 
such  as  sugar,  coffee, 
5,  but  only  to  single  par- 
with  parcels  of  a  like 
irith  you  upon  this  point 

n  arises  upon  scale-bill 
jr  charge  for  three  pack- 

,  tlie  Great  Western  Railway 


ages  all  consisting  of  meat,  directed  to 
different  consignees,  an  extra  charge,  as 
for  miscellaneous  goods,  though  the  whole 
together  amount  to  more  than  3  cwt.  Meat 
is  one  of  the  articles  mentioned  in  the 
fourth  class  of  the  scale-bill,  and  as  such 
ought  only  to  be  charged  tonnage-rate 
when  sent  in  large  aggregate  quantities. 
Being  directed  to  separate  consignees  does 
not  render  it  liable  to  be  charged  at  a 
higher  rate.  It  is  within  the  proviso  of 
section  17  !•  just  cited. 

Upon  the  seventh  claim  the  plaintiff 
contends  that  3d.  per  ton  as  toll,  and  a 
reasonable  sum  for  locomotive  power  and 
carriages,  is  all  that  the  company  are 
entitled  to  charge.  By  section  50.  of  7  &  8 
Vict.  c.  iii.  the  company  are  empowered, 
''whenever  they  shall  act  as  carriers,  to 
provide  locomotive  or  steam  power  or 
carriages  for  the  conveyance  of  goods,  to 
charge  for  such  locomotive  power  and  car- 
riages such  sum  as  they  shall  think  expe- 
dient, not  exceeding  the  sums,  if  any, 
limited  by  the  recited  acts,"  either  per  ton 
or  per  mile,  provided  such  charges  shall 
be  made  equally.  The  "  sum  limited"  for 
tonnage  of  goods,  such  as  those  in  question, 
by  section  164.  of  5  &  6  Will.  4.  c.  cvii, 
is  3d,  per  ton  per  mile.  Then  section  167. 
of  that  act  shews  what  is  the  siim  limited 
for  the  use  of  locomotive  power  and  car- 
riages. 1 1  provides  that ' '  the  company  may, 
if  diey  think  proper,  use  locomotive  en- 
gines, and  in  carriages  drawn  thereby  carry 
all  such  goods  as  shall  be  offered  to  them 
for  that  purpose,  and  make  such  reasonable 
charges  for  such  conveyance  as  they  may 
from  time  to  time  determine  upon,  in 
addition  to  the  rates  ^r  tolls  by  this  act 
authorized."  Thus  all  that  they  are  en- 
titled to  take  beyond  the  toll  in  section 
164.  is  a  reasonable  sum  for  the  use  of 
locomotive  power  and  carrying  in  their  own 
carriages. 

[Maule,  J. — The  question*  is,  whether 
the  company  can  charge  anything  in  ad- 
dition to  the  tolls  for  the  use  of  the  railway 
and  a  reasonable  sum  for  the  use  of  the 
locomotives  and  carriages.  Section  50.  of 
7  &  8  Vict.  c.  ciii.  is  not  restrictive;  it 
leaves  section  167.  of5&6Will.  4.  c.  cvii. 
untouched.  They  are  still  entitled  to  a 
reasonable  sum  for  conveyance^  that  is,  for 
acting  as  carriers,  loading,  unloading,  and 
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risk.  The  proper  answer  to  this  question 
will  be  that  they  are  entitled  to  take  the 
additional  sums  of  50Z.  and  100/.  per  cent, 
provided  they  do  not  exceed  a  reasonable 
sum  for  conveyance  in  addition  to  the 
charges  for  the  use  of  locomotives  and 
carriages.] 

He  also  contended  that  the  charges  for 
conveyance  and  for  use  of  carriages  could 
not  be  made  in  one  sum,  but  that  they 
should  be  made  separately. 

[Jervis,  C.J. — They  may  be  made  in 
one  sum  if  they  are  reasonable.] 

Under  the  eighth  claim  the  question 
arises  whether,  where  a  number  of  small 
parcels  are  collected  together  by  the  same 
carrier  to  be  delivered  to  separate  con- 
signees, such  parcels  collectively  amount- 
ing to  less  than  the  dividing  point  in  the 
scale-bills,  the  company,  under  section 
171.  of  5  &  6  Will.  4.  c.  cvii,  are  entitled 
to  charge  each  of  such  parcels  separately, 
or  the  whole  together  as  parcels  or  as  a 
parcel,  or  whether  they  are  bound  to  charge 
for  them  at  the  tonnage-rate.  It  is  sub- 
mitted that  they  fall  within  the  proviso  in 
section  171,  which  says  that  the  provision 
empowering  the  company  to  fix  a  parcel- 
rate  *'  shall  not  extend  to  things  sent  in 
large  aggregate  quantities,  though  made 
up  of  separate  and  distinct  parcels,  such 
as  bags  of  sugar,  &c.,  but  only  to  single 
parcels  unconnected  with  parcels  of  a  like 
nature." 

[Jervis,  C.J. — They  cannot  charge  each 
separately  as  a  parcel,  if  they  are  of  a  like 
nature ;  but  if  altogether  they  amount  to 
less  than  the  specified  weight,  they  may 
charge  the  whole  as  one  parcel.  The  words 
•*  large"  and  **  small,"  in  section  171,  draw 
the  distinction  between  cases  where  the 
whole  exceed  5  cwt.  and  cases  where  they 
do  not.] 

Keating  {Channelly  SerL,  Hoggins  and 
Cripps  with  him,  Nov.  14),  for  the  defen- 
dants.— The  first,  second  and  third  claims 
may  be  considered  as  disposed  of  by  the 
observations  of  the  Court :  the  first  for  the 
plaintifi",  the  others  for  the  defendants. 
Upon  the  fourth  claim,  if  the  facts  bring  it 
within  the  decision  of  Parker  v.  the  Great 
Western  Railway  Company,  it  must  be 
admitted  that  the  charge  could  not  be  sus- 
tained, but  that  the  company  were  merely 
not  so  astute  to  discover  the  practice  in  the 


case   of  other  persons  as  they   were  v.^ 
the  case  of  carriers. 

[Jervis,  C.J. — They  require  the  carrier- ^ 
to  disclose  the  number  of  parcels  in  eac^^ 
package,  and  the  names  of  the  consignec^^ 
and  charge  them  50  per  cent,  addition^^^ 
This  they  do  not  do  with  the  public] 

[Williams,  J. — The  legislature  seem^^^ 
have  had  such  a  case  in  view.  Secdou  1***^^ 
says  *'  no  reduction  or  advance  shall  cit^^:^ 
directly  or  indirectly  be  made  partially 
favour  of  or  against  any  particular  person. 

The  fifth  head  of  claim  is  divided  in 
two  periods,  the  one  up  to  the  15th  of  Jq 
1848  under  scale-bill  A,  the  other  sub 
quently.     In  scale-bill  A.  the  defendan    -^^ 
give  notice  that  on  miscellaneous  goo^^^ 
**  not  being  aggregate  of  one  kind  or  c' 
an  additional  charge  will  be  made  on  eae^ 
package  up  to  2  cwt.     This  is  not  a  quetf 
tion  of  inequality,  but  arises  upon  the  coifl 
struction   of  the  scale-bill.     Now,  scale 
bill  A.  having  treated  "  kind"  and  ' 
as  the  same  thing,  it  must  be  admitted  th^e-  ^ 
the  view  taken  by  the  Court  in  Edwards  "^ — 
the  Great  Western  Railway  Company  (7) 
against  the  defendants  as  far  as 
the  charges  made  before  the  15th  of  Juc 
1848.     But  after  that  period  scale-bill  7 
came  into  force,  and  the  company  then  li- 
the power  of  charging  parcels  of  goods  of 
same  class,  but  of  difierent  kinds,  as  am 
parcels  at  the  parcel-rate.     That  scale-] 
contains  nothing  to  shew  that  **  kind"  am^:MM€ 
"  class"  mean  the  same  thing.    It  depeKS  A 
on  section  171*  of  the  5  &  6  Will.  4.  c.  c^tU-, 
and  the  question  is,  whether  the  corop^xiy 
can,  under  the  circumstances  stated,  chrn^fi^ 
parcels  of  one  class  in   the  scale-bill.     *< 
small  parcels,  or  not.     The  mere  £ie^    ^ 
their  being  brought  at  one  time  in    o«»« 
waggon  makes  no  diflference ;  nor  doe»   *^ 
fact  that  they  are  of  one  class ;  that  i»  ^^* 
the  same  thing  as  being  "  parcels  of  a  lil^« 
nature"  under  section  171. 

[Maule,  J. — The  word  "class"  »•  * 
creature  of  the  company ;  the  legisl».***^ 
recognizes  no  such  word.] 

No.  Many  of  the  articles  in  the  ^^^ 
class  are  as  dissimilar  in  nature  as pos^Km***** 
The  sixth  claim  will  not  be  further  ^^^ 
tested.  Upon  the  seventh  claim  the  ^^^^^ 
ought  to  decide  that  the  company 

(7)  Pott,  p.  72. 
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hargd  the  50  and  100  per  cent. 

^  !•— We  can  only  answer  the 
jrpothetically,  and  say,  if  the  sum 
ir  conTeyance  does  not  exceed 
ble  sum  for  conve3rance  under 
r.  of  the  5  &  6  Will.  4.  c.  cvii. 
ititled.  We  cannot  assume  that 
lable.] 

art  ought  to  assume  it,  inasmuch 
ntiff  has  to  make  out  his  right 

,  J.-— The  question  put  to  us  is, 
«  company  are  entitled  to  make 
B.  We  cannot  tell.  We  can 
bey  are  entitled  to  charge  what 
de  for  conveyance.] 
,  C.J. — We  answer  it  in  this  way. 
lot  bound  to  charge  a  separate 
Kch  matter.  They  may  charge 
d  sum  provided  it  does  not  ex- 
toll,  and  a  reasonable  sum  as 
r  conveyance ;  not  to  be  limited 
of  the  railway  or  the  carriages.] 
igard  'to  the  eighth  claim,  the 
>ntends  that  by  merely  bringing 
of  parcels  together,  and  deliver- 
to  the  company  in  one  lot,  the 
ire  preventeid  from  treating  them, 
heir  weight,  as  parcels  within  the 
^section  171»  and  can  only  charge 
e  rate  under  section  164. 
,  O.J. — ^Where  the  separate  par- 
in  their  nature  they  may  be 
separate  parcels ;  where  they  are 
ature"  they  are  to  be  charged  as 
if  within  the  weight.] 
,  J. — They  are  separate  parcels 
f  differ  in  their  nature,  except 
the  company  may  have  altered 
Iding  out  to  the  public  that  they 
hem  as  "  class*'  goods.] 
ssification  is  no  criterion ;  the 
ty  being  aggregate  of  the  same 

,  C.J.— By  goods  of  the  same 
lie  arbitrator  means  the  same 
m  in  the  scale-bills.] 
question  here  raised  is,  whether 
delivering  the  parcels  in  one  lot, 
tliem  together,  and  receiving 
me  lot,  brings  them  within  the 
lie. 

I  in  reply. — ^With  reference  to 
pHMrtioiiy  the  company  have  no 


right  to  make  a  distinction  between  cases 
where  the  parcels  are  directed  to  the  same 
and  where  they  are  directed  to  different 
consignees.  Parker  v.  the  Great  Western 
Railway  Company  decided  that  the  com-, 
pany  were  bound  to  treat  every  carrier  as 
consignor  and  consignee.  They  are  not 
doing  that  where  they  charge  them  differ- 
ently, according  as  the  parcels  are  directed 
to  one  or  to  different  consignees. 

[Maule,  J. — They  charge  the  public  in 
the  same  way.] 

They  would  charge  for  precisely  the 
same  goods,  packed  in  the  same  way,  a 
different  sum  to  the  same  carrier  according 
to  the  directions  of  the  parcels.  That  is 
not  an  equal  charge  within  section  175, 
the  words  of  which  are  similar  to  those  of 
the  act  of  parliament  discussed  in  Pickford 
V.  the  Grand  Junction  Railway  Company. 

[Williams,  J. — ^This  part  of  your  argu- 
ment assumes  that  they  have  a  right,  if 
they  please,  to  tre^t  them  as  separate  par- 
cels, and  charge  the  parcel-rate  ?] 

Yes. 

[Williams,  J. — ^Then,  instead  of  insisting 
upon  the  right,  which  it  is  assumed  they 
have,  they  say  they  will  not  enforce  it  in 
cases  where  the  parcels  are  all  consigned 
to  one  person.  That  applies  to  the  public, 
several  of  whom  combine  to  have  their 
goods  consigned  to  one  person,  though 
their  ultimate'  destination  be  different. 
That  shews  that  the  company  have  been 
too  indulgent.] 

Too  indulgent  to  one  class  of  persons, 
and  not  sufficiently  so  to  another  class. 
That  makes  the  charges  unequal. 

[Jervis,  C.J. — I  think  it  is  an  unequal 
charge.  Look  at  the  7  &  8  Vict.  c.  iii. 
s.  50.  They  charge  the  same  goods,  that  is, 
*'  goods  of  a  like  description  and  quantity 
passing  over  the  same  distance  and  under 
the  like  circumstances,"  a  different  sum. 
The  difference  of  consignees  does  not  vary 
the  circumstance.] 

Upon  the  last  claim. — It  is  not  contested 
that  where  several  parcels  are  delivered 
together  and  do  not  exceed  the  limit  of  the 
parcel-rate,  they  may  be  charged  as  a  par- 
cel ;  and  that  parcels  of  different  classes 
may  be  charged  as  separate  parcels ;  but 
where  several  parcels  are  of  one  class  in 
the  scale-bills  they  cannot  be  charged 
separately ;   they  are   "  parcels  of  a  like 
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nature"  within  the  meaning  of  section  171. 
of  the  5  &  6  Will.  4.  c.  cvii,  and  the  com- 
pany themselves  have  said  they  are  so,  by 
classifying  them. 

Jervis,  C.J. — The  course  of  the  argument 
and  the  discussion  during  this  case  render 
it  unnecessary  to  dwell  at  any  length  upon 
it,  because  the  decision  or  opinion  of  the 
Court  has  already  been  thrown  out  upon 
each  distinct  head  of  claim,  and  the  argu- 
ment, by  admissions,  has  been  narrowed 
now,  I  believe,  to  a  very  few  points.  The 
first  claim  is  a  claim  by  the  plaintiff  to 
recover  back  from  the  defendants  the 
amount  paid  by  him  to  them  of  certain 
sums  charged  by  them  in  addition  to  their 
carriage-rates  for  "  loading,  unloading,  risk 
of  stowage  and  covering."  He  says,  that 
as  the  company  are,  by  section  44.  of  the 
7  Will.  4  &  1  Vict.  c.  xcii,  only  entitled  to 
charge  for  that  kind  of  service  when  they 
are  required,  and  as  he  does  not  require  it, 
but  they  only  force  it  upon  him,  he  was  not 
bound  to  pay  it.  The  Court  clearly  thought 
that  section  44.  meant  only  that  the  autho- 
rity to  charge  an  additional  sum  for  load- 
ing and  unloading  was  only  given  when 
that  kind  of  work  was  done  by  the  com- 
pany not  as  carriers,  but  for  other  people 
carrying  upon  their  own  account.  But 
when  they  act  as  carriers  themselves,  the 
charge  they  make  for  carrying  includes 
the  charge  for  loading ;  and  as  they  have 
never  been  requested  to  do  this  work  for 
Mr.  Parker,  I  apprehend  it  is  quite  plain  that 
this  claim  must  be  allowed.  With  respect 
to  the  second  claim.  Mr.  Parker  says, 
**  I  am  entitled  to  an  allowance"  (this  was 
the  view  of  the  matter  that  occurred  to  me 
at  the  time)  "  because  I  have  done  certain 
work  which  the  public  does  not  do,  and 
which  you  do  for  the  public ;  and,  inas- 
much as  formerly  you  did  allow  to  carriers 
a  deduction  of  10  per  cent,  in  respect  of 
that  and  other  things"  (as  was  established 
in  the  case  of  Parker  v.  the  Oreat  Western 
Railway  Company)^  "  I  am  entitled  to 
that  allowance  which  you  formerly  made 
to  carriers,  although  you  discontinue  it 
now."  The  short  answer  is  this,  whether 
that  be  so  or  not,  it  is  unnecessary  to  enter 
into  the  inquiry  whether  he  ought  to  be 
allowed  for  it,  or  can  have  any  ground 
for  complaint.     It  is  not  an  allowance  in 


respect  of  which  an  action  can  be 
for  money  had  and  received;  hia 
was  not  by  an  action  for  money 
received,  but  by  an  action  for  dan 
an  injury  sustained,  which  is  nc 
the  terms  of  this  discussion,  orinten 
submitted  to  us.  The  third  claim  ii 
upon  this  :  the  plaintiff  says,  *'  It : 
established,  not  only  by  the  act  of  pa] 
but  by  decisions  upon  it,  that  th 
for  carrying  must  be  equal  to  ev< 
Now,  they  are  not  equal  between 
those  dealing  with  Mr.  Sherman, 
you  allow  him  1,000/.  a-year  for 
for  the  public;  you  chai^ge  t]i< 
nothing  for  that,  whereas  I,  as  f 
do  the  booking  and  am  paid  2d,  it 
I  get  no  allowance  in  respect 
therefore,  when  you  charge  tbi 
through  Mr.  Sherman  but  19«.  1« 
charge  me  1/.,  because  I  have  to 
2d,  in  addition  for  booking,  w] 
public  have  to  pay  me."  That  wa 
answered  during  the  course  of  tl 
ment ;  it  was  not  an  inequality  of 
the  plaintiff  has  no  right  to  say  tb 
is  unequal ;  or  that  it  makes  Uie  < 
charge  unequally,  because  he  si 
a  charge  for  booking  which  the  < 
do  not  require.  It  cannot  be  said, 
the  company  pay  Mr.  Sherman  i 
sum  for  collecting,  that  that  ent 
plaintiff  to  a  corresponding  al 
The  booking  is  merely  somethinj 
own  benefit.  That  disposes  of  t 
claim.  The  overcharge  sought  t 
covered  in  the  fourth  claim  is  i 
not  to  be  sustainable  on  behaL 
defendants,  because  it  is  a  char; 
they  have  made  of  an  extra  60  ] 
in  respect  of  packed  packages,  ^ 
appears  upon  the  facts  found  by  ' 
trator,  is  not  a  charge  made  upon  th 
It  is  admitted,  if  that  be  so,  Mr.  ] 
entitled  to  recover,  because  not  c 
necessary  under  the  175th  sectioi 
old  act  of  parliament),  but  the  50t] 
of  the  7  &  8  Vict.  c.  iii.  enacts  e 
that  the  charge  shall  be  equal  t 
public,  under  the  same  circumstan* 
it  is  admitted  there  is  no  distinietic 
ference,  from  the  fact  of  Mr.  Park 
a  carrier,  between  him  and  the  ret 
public  ;  therefore,  the  charge  1 
Parker  50   per  cent,   mote  than 
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lie,  he  is  entitled  to  recover  that  over- 
'gb.  The  fifth  claim  depends  partly 
ik  the  construction  of  the  scale-bill, 
partly  upon  the  17l8t  section  of  the 
6  Will.  4.  c.  cvii.  It  admitted  that 
question  is  concluded  by  what  passed 
former  occasion  in  so  far  as  the  scale- 
is  concerned,  because  whether  the 
pany  would  be  justified  or  not  in 
ging  the  matters  now  in  question  as 
els,  if  they  profess  by  their  scale-bill 
iiry  upon  a  particular  contract  for  the 
ie,  they  must  carry  on  that  contract ; 
the  scale-bill  appl3ring  up  to  the  month 
me  1848,  it  is  admitted  that  for  the 
^  up  to  that  time  the  plaintiff  is 
led  to  recover.  The  question  as  to  the 
after  that  depends  upon  the  construc- 
>f  the  171st  section  of  the  5  8c  6  Will.  4. 
iL  Now,  it  is  said,  they  are  entitled 
laige  as  small  parcels,  parcels  in  the 
^ate  of  goods  in  the  same  class,  be- 
5  the  act  provides  that  small  parcels 
exceeding  5cwt.  may  be  charged  as 
deem  proper ;  and  though  it  provides 
these  small  parcels  shdl  not  extend 
tides  sent  in  large  aggregate  quantities 
i  up  of  separate  and  distinct  parcels, 
as  bags  of  sugar,  coffee,  meal  and  the 
Mr.  Keating  contended,  that  they 
justified  as  far  as  the  facts  appeared 
le' Court  in  making  the  charge  they 
because,  in  order  to  entitle  parties  to 
themselves  of  this  proviso  the  articles 
;  be  of  a  like  kind  and  must  be  in 
sis  of  a  like  nature.  Then  it  was 
ted  out,  by  Mr.  Peacock,  that  although 
might  be  the  right  construction  of  the 
of  parliament,  yet  that  the  company 
not  properly  apply  that  construction 
Uy  to  all  people ;  but  that  they  looked, 
le  application  of  it,  to  the  ultimate  con- 
56  of  the  goods,  and  where  one  carrier 
M  a  certain  number  of  goods  to  one 
^ee  they  charge  in  the  aggregate ; 
where  another  carrier,  or  the  same, 
s  goods  of  a  similar  kind,  but  to 
emt  eonsignees,  they  charge  them  as 
ds,  refusing  to  put  them  in  the  aggre- 
Then,  it  is  suggested  that  this 
0  ct  charging  is  unequal,  because, 
ii^  at  the  50th  section  of  the  7  &  8 
tMm  iB.  (which  was  in  force  during  the 
fD  which  this  question  applies)  they 
gdodfofalike  description  and  quan- 


tity carried  by  a  like  engine,  by  the  same 
carriage,  along  the  same  portion  of  the 
railway,  under  the  same  circumstances; 
for,  the  fact  of  the  party  being  a  carrier  or 
a  different  ultimate  consignee  makes  no 
difference  in  the  circumstances;  and  the 
act  of  parliament  says,  that  being  so,  there 
shall  be  no  variation  or  difference  of  charge. 
But  there  is  a  variation  and  difference 
according  to  the  ultimate  destination  to 
one  or  more  consignees.  It  is,  there- 
fore, unequal  pro  tanto  to  the  extent  of 
the  differenee  between  what  they  would 
charge  when  directed  to  one  consignee 
and  when  directed  to  different  consignees. 
I  think  that  this  being  money  paid  in 
excess  of  what  they  had  a  right  to  charge, 
an  action  for  money  had  and  received  will 
lie  for  it,  to  that  extent.  We  must  not 
enter  into  the  general  question,  whether, 
having  paid  more  than  he  was  bound  to 
do,  he  would  be  entitled  to  recover  it  back, 
because  that  is  a  point  not  now  suggested 
as  a  ground  for  our  decision.  Upon  the 
sixth  claim  it  is  clearly  admitted  that  the 
plaintiff  is  entitled  to  recover.  The  sixth 
is  for  meat, — the  articles  there  are  articles 
all  of  the  same  kind  under  the  scale-bill. 
The  company  are  not  entitled  to  charge 
even  that  2d.  per  parcel  under  the  sixth 
class,  because  they  had  no  right  to  put  it 
under  the  miscellaneous  class, — ^meat  being 
all  of  one  kind,  which  should  come  under 
one  or  the  other  classes,  as  the  case  might 
be.  Now,  the  seventh  claim  gives  rise  to 
considerable  difficulty,  not  so  much  upon 
the  construction  of  the  act  of  parliament  as 
with  reference  to  the  question  put  to  the 
Court  by  the  learned  arbitrator.  There 
was  considerable  difficulty  in  arriving  at 
a  conclusion  as  to  the  proper  construction 
of  the  50th  section  ;  but  that  becomes  un- 
important, because  the  arbitrator  has  put 
his  own  construction  upon  it :  he  says  this, 
(assuming  that  construction  to  be  correct) 
— Can  the  company  charge  50  per  cent,  or 
100  per  cent,  in  addition  to  the  rate  of 
toll ;  and  further,  can  they  charge  in  addi- 
tion to  the  3^.  such  a  sum  as  is  a  reason- 
able amount  to  be  charged  for  the  use  of 
locomotive  power  and  carriages  ?  Now, 
the  question  arises  in  this  way — the  164th 
section  says,  if  other  people  use  the  Great 
Western  Railway,  the  company  may  take 
a  certam  toll ;  the  166th  section  says,  the 
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Great  Western  Railway  Company  may  let 
out  power  at  such  a  sum  as  they  may  think 
fit;  the  167th  section  says,  they  may  carry 
goods  in  carriages  and  charge  such  a  sum 
for  conveyance,  in  addition  to  the  toll,  as 
may  be  reasonable,  provided  in  the  case  of 
passengers  it  shall  not  exceed  S^d,  Then 
comes  the  50th  section  of  the  7  &  8  Vict. 
c.  iii.  which  (without  discussing  the  con- 
struction of  the  arbitrator)  says  they  shall 
charge  what  they  may  deem  expedient 
for  locomotive  power  and  carriages.  I 
apprehend  it  is  perfectly  plain  they  are 
not  bound  in  that  charge  to  say  so  much 
a  ton  according  to  the  164th  section,  and 
so  much  a  mile  for  the  use  of  carriages 
and  power,  but  they  are  entitled  to  charge 
much  more  than  that,  because  they  are 
entitled  to  charge  ''as  carriers"  in  the 
words  of  the  167th  section  for  the  "con- 
veyance of  goods."  The  amount  which 
they  are  entitled  to  take  has  to  be  found 
as  a  matter  of  fact — they  are  entitled  to 
charge  any  sum  beyond  the  3d.,  be  it  50 
or  100  per  cent.,  whatever  sum  it  may  be 
which  is  reasonable  to  be  paid  to  them  as 
carriers  for  the  conveyance  of  goods.  That 
would  be  a  questioil  of  fact,  whether  it  is 
reasonable  or  not  reasonable  ;  if  it  is  rea- 
sonable it  answers  both  questions.  They 
are  entitled  to  recover,  even  if  it  were  to 
the  extent  of  50  or  100  per  cent,  according 
to  the  finding  of  the  fact  as  to  its  being 
reasonable.  If  it  is  unreasonable,  then 
Mr.  Parker  is  entitled  to  have  the  deduction 
of  so  much  as  has  been  paid  in  excess  of 
the  reasonable  charge  beyond  the  toll  as 
the  amount  of  compensation.  The  pay- 
ment need  not  be  for  carriages  and  power 
only,  but,  as  carriers,  for  the  conveyance 
of  goods,  which  includes  loading,  unload- 
ing, and  risk,  and  various  other  matters  in 
the  nature  of  a  carrier's  trade,  which  it  is 
not  necessary  to  enter  into. 

Now,  the  eighth  claim  likewise  raises 
a  little  difficulty  upon  the  form  of  the  ques- 
tion. Mr.  Parker  says,  '*  I  collect  a  num- 
ber of  parcels,  and  bring  them  to  you  in 
the  lump  in  my  own  waggons,  and  there- 
fore 1  am  entitled  to  be  charged  as  for  ton- 
nage goods."  The  company  say,  **  No  ; 
the  fact  of  your  bringing  them  altogether 
does  not  make  the  distinction  and  differ- 
ence mentioned  in  the  171st  section."  I 
apprehend  the  question  may  be  answered 


in  this  way.  If  the  parcds  are  : 
the  company  can  charge  them  at 
eel-rate  to  the  public  in  pursoai] 
171st  section  of  the  act  of  parllan 
would  be  chargeable.  If  they  ai 
able  under  that  section  of  the  ac 
taining  goods  not  of  the  like  i 
parcels  of  the  like  kind,  they  may 
the  same  way.  The  fact  of  thei 
the  same  "class"  under  the  sea 
a  different  purpose,  does  not  disc 
company  from  charging  under  : 
cumstances.  When  they  are  oi 
kinds  they  would-be  entitled  1 
them  as  different  parcels.  I  ha 
the  opinion  of  the  Court,  and  h 
through  the  different  heads  of  cla 
result  will  be,  that  the  matter  n 
solves  itself  into  two  or  three 
points,  as  we  have  pointed  ox 
course  of  the  argument,  and  the 
will  be,  upon  some  heads  for  t! 
dants,  and  upon  others  for  the  pi 
Judgment  aecor 

The  case  was  referred  back  to 
trator  to  assess  the  damages  in  o 
with  the  decision  of  the  Court. 


'  EDWARDS       J 

1851.  ^^"^^'   ^ 

Nov.  8,  10,  15.     '      PARKER,r.l 
*         '  WESTERN 

COMPANY.* 

Railway —  Carriers — EqualUy  i 
— "  Like    Circumstances'* — SeaU 
Goods  aggregate  of  **  Class   or 
Different    Consignees — Dedudiom 
ances — Interest. 

The  Great  Western  Railway  < 
before  the7  ^  S  Vict.  c.  iii.  came  it 
tion,  was  obliged  by  the 2^3  Viet, 
s.  24.  to  charge  for  carriage  to  d 
equally,  but  they  charged  P.  a  earr 
entlyfrom  and  more  than  thejmbUe 
in   accordance  with  Parker  v.  tl 

*  This  case  was  argued  before  the  cai 
Parker  himself  was  the  plaintiff  (ante,  ] 
as  the  judgment  in  the  other  case  wa 
first,  it  is  deemed  more  coDTenient  thi 
should  appear  first  in  the  report 
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Wf£j  Company  that  the  over- 
emferable  as  money  received  to 

Vid.  e.  iii.  by  sections  48,  49, 
lied  ^2  &  S  Vict.  c.  xxvii. 
enacted  it,  with  the  difference 
I  50.  the  words  "  under  like 

*  were  introduced.  The  com-' 
i  to  charge  P.  more  than  the 
i,  ihat  he  ndglU  recover  the 
ie  fact  of  his  being  a  carrier 
ring  the  circumstances  unlike, 
wmpany^s  original  act,  b  S^  6 
rii.  s.  171  >  ihe  company  was 
fix  the  sums  to  be  charged  for 
provided  they  were  not  sent  in 
\e  quantities  made  up  of  sepa^ 
Unet  parcels.  The  company 
^-bills,  in  which  they  specified 
,  containing  different  kinds  of 
r  class  comprised  miscellaneous 
eing  aggregate  of  one  class  or 
were  charged  at  a  higher  ton^ 
th  an  extra  charge  for  each 

company  charged  P.  under 
ous  class  for  aggregate  goods, 
of  different  kinds  were  within 
u  Ml  t?ie  scale-hills : — Held, 

an  overcharge,  and  that  the 
must  be  taken  to  mean  some^ 
m  "  kind,**  and  to  apply  to  the 
led  in  the  scaU-hills. 

with  regard  to  all  the  fore^ 
rges,  that  it  made  no  differ^ 
separate  parcels,  which  were 
Ivered  to  the  carrier  or  his 
?  end  of  the  journey,  were 
ifferent  ultimate  consignees. 
ts  assisted  the  company*s  ser- 
^Ang,  unloading  and  weighing, 
I  company* s  request,  and  the 
o  such  assistance.  The  com- 
the  decision  of  Parker  v,  the 
m  Railway  Company,  had 
lers  10  per  cent,  for  such 
d  P.  in  this  case  claimed  a 
tion : — Held,  that  P.  was  not 
r  deduction  on  this  ground. 
my,  before  the  decision  in 
le  Great  Western  Railway 
\d  entered  into  an  agreement 
019  him  10  per  cent,  discount; 
decision  they  refused  to  make 

•  K.  brought  an  action  and 


recovered  a  verdict  for  the  10  per  cent.^ 
which  the  company  paid  accordingly: — 
P.  claimed  the  10  per  cent,  on  the  ground 
that  he  and  K,  had  been  charged  unequally, 
K.  having  been  allowed  that  amount  2^- 
Held,  that  this  was  not  an  allowance  which 
made  the  charge  unequal, 

P.  paid  the  overcharges  under  protest, 
and  after  notice  of  action  to  the  company 
he  sent  in  a  claim  in  writing  of  interest.  It 
was  objected  that  as  the  notice  of  action  did 
not  contain  a  claim  for  interest  it  could  not 
be  recovered ;  but  as  there  was  no  plea  of 
want  of  notice  of  action,  and  as  the  action 
and  all  matters  in  difference  had  been  referred 
to  an  arbitrator,^^Held,  that  the  arbitrator 
might  award  interest  under  the  3^4  fVill.  4. 
c.  42.  s.  4. 

Debt  by  the  plaintiffs,  assignees  of  R. 
Parker,  a  bankrupt,  for  money  received  by 
the  defendants  to  the  use  of  Parker,  and 
on  an  account  stated  between  them  and 
him,  before  he  became  a  bankrupt. 

Plea — Never  indebted,  by  statute. 

The  cause  came  on  to  be  tried,  before 
Wilde,  C.J.,  at  the  Sittings  for  London 
after  Michaelmas  term,  1849,  when  a 
verdict  was  entered  by  consent  for  the 
plaintiffs;  debt  10,000/.,  and  damages 
2,000/.,  subject  to  a  special  case  to  be 
settled  by  an  arbitrator,  to  whom  the 
cause  and  all  matters  in  difference  between 
the  parties  were  submitted,  and  who  was 
empowered  to  direct  for  what  amount  the 
verdict  should  be  entered. 

The  particulars  of  demand  stated  that 
the  action  was  brought  to  recover  6,320/. 
7s.  7d.  for  monies  overcharged  by  the ' 
defendants  and  paid  to  them  by  Parker, 
and  discounts  due  and  refused  to  be 
allowed  in  respect  of  goods  carried  by  the 
defendants  for  Parker  between  May  1844 
and  May  1846,  and  that  the  plaintiffs  would 
claim  interest  from  the  time  when  the  re- 
spective sums  had  been  paid  until  payment. 

The  case  stated  by  ihe  arbitrator  com- 
menced with  averments  similar  to  those  in 
the  preceding  case  of  Parker  v.  the  Great 
Western  Railway  Company.  It  then  set 
out  sections  163,  166,  167,  171,  174, 
and  175.  of  the  5  &  6  Will.  4.  c.  cvii.  (2), 
the  company's  act,  the  44th  section  of  7 
(2)  AnU,  p.  d4. 
h 
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Will.  4.  &  1  Vict.  c.  cxcii.  (8),  and  the  50th 
section  of  the  7  &  S  Vict.  c.  iii.  (4).  It 
also  set  out  the  2  &  3  Vict.  c.  xxvii. 
B.  24.  (5),  and  the  48th  and  49th  sec- 
tions of  the  7  &  8  Vict.  c.  iii.  (6).  Fur- 
thermore, the  case  set  out  the  provisions 
of  different  statutes  relating  to  the  Bristol 
and  Exeter  Railway,  the  last  of  which, 
4  &  5  Vict.  c.  xli,  put  so  much  of  that 
railway  as  should  he  under  lease  to  the 
Great  Western  Company  on  the  same 
footing  as  to  the  management  of  traffic 
and  working  as  the  Great  Western  Com- 

(5)  Ante,  p.  ^. 

(4)  md, 

(6)  The  2  &  8  Vict  c.  xxvii,  which  recited  the 
above-mentioDed  acta,  by  lection  24.  enacted,  "that 
the  charges  by  the  said  acts  or  either  of  them  autho- 
rized to  be  made  for  the  carriage  of  any  passenger, 
goods,  animals,  or  other  matters  or  thmgs  to  be 
conveyed  by  the  said  company,  or  for  the  use  of  any 
steam-power  or  carriage  to  be  supplied  by  the  said 
company,  should  be  at  all  times  charged  equally  to 
all  persons,  and  after  the  same  rate  per  mile  in  re- 
spect of  all  passengers  and  of  all  goods,  animals,  or 
carriages  of  a  like  description,  and  conveyed  or 
propelled  by  a  like  carriage  or  engine  passing  on 
the  same  portion  of  the  line,  and  no  reduction  or 
advance  in  any  charge  for  the  conveyance  by  the 
said  company,  or  for  the  use  of  any  locomotive 
power  to  be  supplied  by  them,  should  be  made  either 
directly  or  indirectly  in  favour  of  or  against  any 
particular  company  or  person  travelling  upon  or 
using  the  same  portion  of  the  said  railway. 

(6)  The  7  &  »  Vict  c.  iii.,  which  passed  on  the 
10th  of  May  1844,  by  the  48th  section,  after  recit- 
ing the  175th  section  of  the  5  &  6  Will.  4.  c.  cvii. 
as  to  charging  the  rates  and  tolls  equally,  and  the 
24th  section  of  2  &  3  Vict.  c.  xxvii.,  as  to  charging 
the  carriage- charges  eoually,  and  referring  to  certain 
sections  on  similar  subjects  in  the  acts  relating  to 
the  Cheltenham  and  Great  Western  Union  E^l- 
way  and  the  Oxford  Railway,  and  further  reciting 
thst  it  was  expedient  that  such  provisions  as  to  the 
Great  Western  and  the  other  two  railways  should 
be  amended  and  the  provisions  applicable  to  the 
three  should  be  assimilated,  repealed  the  said  pro- 
visio'tis. 

Section  49.  enacted,  <<  That  all  tolls  for  the  use  of 
the  said  Great  Western  Railway  (comprising  the 
said  Cheltenham  and  Great  Western  Union  Rail- 
way snd  the  said  Oxford  Railway,  &c.)  shall  be  at 
all  times  charged  equally  to  all  persons  and  after 
the  same  rate,  whether  per  mile  or  per  ton  per  mile, 
or  otherwise,  in  respect  of  all  passengers  and  all 
goods,  animals,  or  carriages  of  a  like  description 
and  conveyed  or  propelled  by  a  like  carriage  or 
engine,  passing  along  the  same  portion  of  and  over 
the  same  distance  along  the  said  railways  or  either 
of  them  ;  and  no  reduction  or  advance  in  any  such 
tolls  shall  be  made  either  directly  or  indirectly  in 
favour  of  or  against  any  particular  company  or 
person." 


pany.     The  case  then  proceed 
that  the  Great  Western  Comp 
so  much  of  its  railway  and  bn 
material  hefore  May  1844,  and 
mon  carriers  thereon,  and  on 
and  Exeter  Railway  during  the 
1845  and  1846,  and  that  bol 
and  branches  were  to  be  trea 
Great    Western     Railway.      "] 
Western  Company,  during  th< 
question,  were   the  only  carri 
railway,  and  if  any  other  can 
goods  carried  he  was  obliged 
the   company   for   that  purpo; 
1841    till   his   bankruptcy,    P 
tinually  employed  the  compan 
t)^   largest   carrier  on  the  lin 
the  time  to  which  the  case  re 
carriers  and  the  public  at  larg 
the  defendants,  and  the  dealii 
them  and  Parker  was  the  same 
them  and  other  carriers.     The 
of  the  company  as  to  ticking-ofl 
the  delivery  of  goods  by  and 
or  his  agents  at  the  company's  si 
then  stated,  as  in  the  former 
company  treated  Parker  as  coi 
consignee,  but  required  to  be  ij 
the  ticking-off  notes  of  the 
addresses  of  the  ultimate  consi 
were  generally  written  also  on  ♦ 
Scales  of  charges  fixed  by  the 
the  carriage  of  goods  were 
printed  bills    from    time    t 
scale-bill  A,  referred  to  in  f 
into  operation  at  the  comme 
time  to  which  the  case  refer 
tinued  till  the  24th  of  Ma 
bill  B.  came  into  operati 
and  remained  in  operatio 
the  time.     The   first  sc8 
each  of  the  bills  was  cor 
"  parcels"  scale,    the   si 
nage*'  scale.     In  bill  A, 
"for  all  goods  or  mer 
up  to  2  cwt.,  exclusive 
lection   or  delivery." 
was  "  for  goods  above 
gate  of  one  kind  ace 
ing  classes,  &c.'*     T 
mentioned,   specifyir 
goods  in  each.     Th' 
among  other  thing? 
try,  fresh   butter," 
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>  per  cent,  on  the  weight,"  &c. 
slass  consisted  of  '*  miscellaneous 
heinff  aggregate  of  one  kind  or 
which,  in  addition  to  the  ahove 
ige  *'  of  2d,  on  each  package  or 
to  2cwt.  will  be  made."  In 
first  scale  of  charges  was  *'  for 
p  to  3  cwt.  in  the  various  classes, 
ch  weight  the  charges  will  be 
at  the  tonnage  rate.  Five  classes 
(  mentioned.  The  second  class 
among  other  things,  bacon  and 
fourth,  which  included  meat  and 
sr,  was  chargeable  with  50  per 
ionalon  the  weight  of  the  articles. 
I,  which  consisted  of  "  miscella- 
ds,  not  being  aggregate  of  one 
ass,"  an  additional  charge  was 
d,  on  each  package  or  article  up 
Any  deviation  from  these  bills 
horized  by  any  formal  sanction 
actors,  but  they  were  from  time 
formed  of  the  charges  of  which 
mplained,  and  assented  to  them, 
."ssion,  "  ^gregate  of  one  kind 
n  the  bills,  was  stated  to  have  no 
OEieaning.  During  the  operation 
for  six  weeks,  from  the  1st  of 
t,  any  one  of  the  public,  not  a 

0  sent  several  packages  contain- 
snt  kinds  of  goods,  singly  not 

2  cwt.  but  which  taken  toge- 

ded  that  weight,  or  were  accom- 

a  large  package  of  a  different 

1  the  same  person,  was  charged 
iccording  to  the  tonnage  scale  as 
ous,  or  belonging  to  class  six, 
best  tonnage  rate,  with  an  addi- 
\.  a  parcel ;  so,  during  the  same 
>ne  package  not  exceeding  2  cwt. 
together  with  another  of  a  dif- 
id  exceeding  that  weight,  the 
ckage  was  charged  at  the  miscel- 
ite.     If  several  packages  all  of 

kind  sent  together  exceeded 
ly  were  all  charged  as  one  pack- 
rate  of  the  class  to  which  from  the 
the  goods  they  belonged.  After 
ition  of  six  weeks  from  the  1st  of 
r,  bill  A.  being  still  in  operation, 
Uaneous  class  was  not  applied  to 
e  other  than  carriers,  but  the 
le  ebaxged  for  the  whole  of  the 
together,  either  at  the  rate  of  the 


class  to  which  the  whole  or  the  principal 
part  belonged,  or  on  a  rough  average  of 
the  classes.  But  when  Parker  or  any 
other  carrier  sent  several  packages  singly 
not  exceeding  2  cwt.,  but  which  taken  col- 
lectively exceeded  that  weight,  or  were 
accompanied  by  any  larger  package  sent 
by  him,  he  was  charged  for  them  accord- 
ing to  the  tonnage  scale  as  miscellaneous, 
or  belonging  to  the  sixth  class,  without 
reference  to  the  nature  of  the  goods  or  the 
class  to  which  each  individual  package 
might  belong.  If,  however,  two  or  more 
of  the  packages  carried  for  Parker  were 
for  the  same  ultimate  consignee,  then 
such  packages  were  charged  as  miscel- 
laneous or  otherwise,  according  to  the  same 
circumstances  as  would  have  regulated  the 
charges  had  they  been  carried  for  any  one 
of  the  public  not  a  carrier,  during  the  six 
weeks  when  the  miscellaneous  class  was 
applied  to  the  public.  In  a  similar  way, 
while  bill  B.  was  in  operation,  if  any  of 
the  public  other  than  a  carrier  sent  at  the 
same  time  several  packages  of  goods  singly 
not  exceeding  3  cwt.,  but  which  accom- 
panied some  larger  package,  or  which  col- 
lectively exceeded  the  weight  of  3  cwt., 
such  packages  were  charged  as  belonging 
to  one  of  the  first  four  classes.  But  when 
Parker  or  any  other  carrier  sent  such 
packages  he  was  charged  for  them  accord- 
ing to  the  tonnage  scale  as  miscellaneous, 
or  belonging  to  the  fifth  class,  and  this 
without  reference  to  the  nature  of  the 
goods.  If,  however,  any  tVo  or  more 
packages  sent  at  the  same  time  by  Parker 
or  any  other  carrier  were  going  to  the  same 
ultimate  consignee,  and  their  joint  weights 
exceeded  3  cwt.,  they  were  not  necessarily 
charged  as  of  the  miscellaneous  class,  but 
as  of  that  class  to  which  from  the  nature 
of  the  goods  they  would  belong,  as  if  they 
had  been  sent  by  the  consignee  himself 
without  the  intervention  of  a  carrier. 
The  miscellaneous  class  in  bill  B.  was 
never  applied  to  the  public  at  large.  This 
mode  of  charging  gave  rise  to  the  first  and 
second  heads  of  claim  after  mentioned  in 
the  case.  The  charge  of  the  miscellaneous 
or  highest  class  rate  for  goods  sent  by  car- 
riers was  extended  in  many  cases  to  pack- 
ages exceeding  2  cwt.  and  3  cwt.,  but  not 
exceeding  500  lb.     During  the  time  bill 
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A,  WM  in  operation  such  charge  was  made 
on  every  package  which,  taken  by  itself,  did 
not  exceed  the  weight  of  500  lb.,  though 
exceeding  2  cwt.,  if  it  was  unaccompanied 
by  a  package  of  the  same  kind  going  to  the 
same  ultimate  consignee.  Hence  arose 
the  third  head  of  claim  afterwards  men- 
tioned. A  somewhat  similar  distinction 
between  the  public  and  carriers  was  also 
made  with  respect  to  goods  falling  within 
the  "  parcels"  scale,  that  is,  with  respect 
to  packages  which  collectively  did  not  ex- 
ceed 2  cwt.  and  3  cwt.  respectively  when 
bills  A.  and  B.  were  respectively  in  opera- 
tion, and  which  were  unaccompanied  by  any 
larger  package.  During  the  six  weeks 
beginning  the  Ist  of  May  1844,  any  one  of 
the  public  was  simply  charged  on  the 
aggregate  weight  of  the  packages  the 
amount  indicated  by  the  **  parcels'*  scale, 
and  he  was  charged  2d,  a  package  in  addi- 
tion if  the  packages  were  of  a  different 
kind ;  but  with  regard  to  a  carrier,  if  the 
packages,  whether  of  the  same  or  of  dif- 
ferent kinds,  were  going  to  different  ulti- 
mate consignees,  he  was  charged  the  addi- 
tional 2d,  a  package,  as  well  after  as  during 
the  six  weeks  in  question.  This  was 
whilst  bill  A.  was  in  operation,  in  which 
there  is  no  division  of  the  **  parcels"  scale 
into  classes ;  but  when  bill  B.  came  into 
operation  the  packages  sent  by  a  carrier, 
if  going  to  different  ultimate  consignees, 
were,  without  reference  to  the  class  to 
which  the  particular  goods  might  belong, 
charged  at  the  rate  of  the  highest  class 
in  the  parcels  scale  with  the  addition  of 
2d,  a  package.  The  public,  other  than 
carriers  were  not  charged  the  2d,  a  package ; 
and  the  class  of  their  goods  was  determined 
by  the  nature  of  the  goods ;  and  if  they 
belonged  to  different  classes  they  were 
charged  as  belonging  to  the  class  of  the 
principal  part,  or  a  rough  average  was 
taken.  As  Parker's  goods,  when  they  did 
not  collectively  exceed  3  cwt.,  during  the 
time  bill  B.  was  in  operation,  generally 
belonged  to  the  fourth  class  in  the  **  par- 
cels" scale,  the  dispute  between  the  parties 
with  respect  to  goods  falling  under  the 
parcels  scale  was  confined  to  the  charge  of 
the  additional  2d,  a  package.  This  con- 
stituted the  fourth  head  of  claim  afterwards 
mentioned.     When   the   company  carried 


several  packages  (whether  of  the  weight 
in  question,  or  any  other  weight),  which 
belonged  to  or  were  going  to  serenl  dif- 
ferent ultimate  consigneei,  the  company 
was  put  to  no  more  trouble  and  expense 
than  when  the  packages  were  going  to  one 
consignee.     When  tradesmen,  not  carriers, 
sent  several  packages  to  sevenl  customers, 
and  paid  the  company's  duurges,  the  com- 
pany never  made  any  extra  dunge  on  ac- 
count of  risk.     But  in  all  cases  where  the 
packages  were  sent  to  several  consignees, 
the  tradesmen  not  paying  the  company's  , 
charges,  such  packages  were  charged  sepa-  ^ 
rately  and  not  on  the  aggregate  wei^t^^ 
The  company's    labour  and  expense 
carrying    several   packages  for    " 
ultimate  consignees  were  no  greater  ' 
respect  to  carriers  than  with  respect 
other  persons.     The  carriers  were  not  mer':^ 
customers,  but  rivals  of  the  company. 
carriers  afforded  the  company  m  loa 
and  unloading   much    greater 
than  others  not  carriers.  During  the  i 
in  question,  Parker  made  finequent 
plaints  of  the  charges  being  excecslTe,  \ 
equal,  and  illegal,  and  paid  them  mL  ^p=^^ 
protest,  demanding  that  they  should  1^ 

charged  in  the  respective  dasses  to  wfe:m^«A 
they  belonged   at  the  tonnage  rate,      rBnj 
demanding  a  discount  of    10  per  ri^~air. 
Parker  became  a  bankrupt  in  Mareh  1^47, 
and  a  fiat  issued  against  him  on  the  A  Vh, 
under  which  the  plaintiff  were  appoumfted 
assignees  of  his  estate.     One  month  besfins 
this  action  was  brought,  notice  of  actioD 
was  served  on  the  company  by  the  plAis- 
tiffs.     The  notice  of  action  and  partieulsut 
of  demand  were  suffident  in  respect  of  the 
alleged  overchaiges  set  forth  in  the  fin^ 
four  heads  of  claim,  but  contained  no  claiin 
of  interest  such  as  was  claimed  under  tlie 
fifth  head. 

The  case  then  set  out  the  different  be»^ 
of  claim  to  the  following  effect  :— 

First  head  of  claim — 1.  On  the  l>t    ^ 
May  1844,  before  the  passing  of  7  *  ^^^J^ 
c.  iii,  bill  A.  then  being  in  operation  a-^^ 
the  miscellaneous  class  being  applied       ^ 
the  public,  Parker  delivered  to  the  co^^*^*^ 
pany  packages  of  goods   wdghing  alp^--^^? 
gether  18  cwt.  3  qrs.  9  lb.   accoropsng — V.. 
by  the  usual  ticking-off  note,  wiich  ^^^^ 
as  follows : — 
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t  of  CofMignee  and  Residence. 

Description  of 
Packages,  &c. 

Contents 

Cwt    qrs.    lb. 

BoDsor             Newgate  Market 
Bonaor                        do. 
Bonaor                        do. 
Bonsor                       do. 
Frost  &  Ca                do. 
Bonsor                       do. 
Coles                      London 

I  Hamper 
1  Hamper 
1  Hamper 
1  Hamper 
1  Hamper 
1  Hamper 
Cloth 

Meat 
Meat 
Meat 
Meat 
Meat 
Meat 
Meat 

1  3       23 
4         0       15 

0  3         0 
3          1         6 

2  0         0 
6         1        10 

1  1        12 

18         3         9 

e  goods  were  delivered  at  tlie 
to  be  carried  together  by  the 
id  to  be  delivered  to  Parker, 
ny  received  and  carried  such 
rcOngly,  and  charged  Parker 
,  which  he  paid  under  protest, 
iged  to  pay  in  order  to  procure 
and  delivery. 

tiffs  contended  that  Parker  was 
lave  the  above  goods  charged 
egate  weight,  the  rate  of  the 
»f  goods  in  the  tonnage  scale 
in  which  class  meat  is  speci- 
hich  rate  for  the  journey  was 

and  the  amount  would  then 
IL  5s.  2d.,  and  the  plaintiffs 

difference  between  that  sum 
lid.  to  be  an  overcharge. 
ly  contended  that  they  were 
to  charge  these  goods  on  the 
eight,  owing  to  the  character 
themselves;  and,  independently 
actions  to  such  obligation,  they 
,  except  where  the  weight  of 
ages  of  the  same  kind  of  goods, 
ae  one  ultimate  consignee,  ex- 
t.,  the  goods  being  sent  by  a' 
x>  be  charged  in  the  miscellane- 
i  accordingly  that  the  company 


had  a  right  to  charge  as  they  had  chaiged, 
21.  5s.  lld.f  which  was  made  up  thus : — 
Meat  (indnding  all  that  was  going  to  £,    §,  d, 
Bonsor)  15  cwt  1  qr.  26  lb.   at  the 

fifth  class  rate,  or  48«.  a  ton 1  17    4 

Miscellaneous,  3  cwt.  1  qr.  12  lb.  at  sixth 

class  rate,  or  5 2«.  a  ton  ..« 0    8    3 

Two  parcels  at  2d:  each 0    0    4 

£2    5  11 

2.  On  the  2nd  of  January  1845,  after  the 
passing  of  the  7  &  8  Vict  c.  iii.,  bill  A.  being 
then  in  operation,  and  the  miscellaneous 
class  not  being  applied  to  the  public  other 
than  carriers,  Parker  delivered  to  the  com- 
pany in  a  similar  way  exactly  similar  goods, 
for  which  he  paid  similar  charges  under 
protest.  The  plaintiffs  claimed  to  recover 
the  overcharge  as  on  the  former  occasion. 
The  company  justified  their  charge  as 
before,  and  further  contended  that  they 
were  not  limited  as  to  the  charge  made  to 
Parker  or  other  carriers  by  the  charges  made 
to  tradesmen  or  persons  not  carriers,  as 
they  alleged  that  the  goods  were  not  in  such 
cases  carried  under  the  like  circumstances. 

3.  On  the  6th  of  May  1844,  before  the 
passing  of  the  7  &  8  Vict.  c.  iii.,  bill  A.  then 
being  in  operation,  and  the  miscellaneous 
class  being  applied  to  the  public,  Parker  de- 
livered to  the  company  packages  of  goods 
weighing  altogether  3  cwt.  2  qrs.  4  lb.,  ac- 
companied with  the  usual  note,  as  follows  : 


NTamo  and  Address. 

Description. 

Contents. 

Cwt    qrs.    lb. 

oat        Newgate  Market 
ifkgs               da 
«|r                  do. 

1  Hamper 
1  Hamper 
IFlat 

Meat 
Meat 
Butter,  Fresh 

1         3        10 
1         0       22 
0         2         0 

3         2         4 
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The  company  charged  Parker  for  car- 
riage 48.  9d,f  which  he  paid. 

The  plaintiffs  contended  that  Parker  was 
entitled  to  be  charged  in  the  aggregate 
weight  at  the  rate  of  the  fifth  class  in  the 
tonnage  scale  of  hill  A,  in  which  class  both 
meat  and  fresh  butter  are  specified,  and 
which  rate  for  the  distance  was  I85.  a  ton, 
at  which  rate  the  charge  for  the  carriage  of 
the  goods  would  have  been  Ss,  2d,  The  com- 
pany contended  that  they  were  not  bound 
to  charge  these  goods  on  their  aggregate 
weight,  both  from  the  nature  of  the  goods 
and  as  they  were  not  of  the  same  kind, 
and  that,  except  when  the  weight  of  several 
packages  of  the  same  kind  of  goods  going 
to  some  one  ultimate  consignee  exceeded 
2  cwt.,  the  goods  being  sent  by  a  carrier 
were  to  be  charged  in  the  miscellaneous 
class,  and  accordingly  that  the  company 
had  a  right  to  charge,  as  they  had  charged, 
4*.  9d,f  which  was  made  up  thus — 

Miscellaneous,  3  cwt  2  qrs.  4  lb.  at  sixth    «.   d. 

class  or  18«.  a  ton •••••• 4    3 

Three  parcels  at  2d  each    0    6 

4    9 

The  company  further  contended,  that,  at 
all  events,  they  were  entitled  to  charge  as 
much  as  35.  5d,,  which  would  have  been 
the  amount  charged  to  any  tradesman  or 
other  person  not  a  carrier,  had  he  sent  the 
same  goods  on  the  same  occasion  to  be 
carried  by  the  company  on  the  same  jour- 
ney, since  the  miscellaneous  class  was  in 
May  1844  applied  to  the  public,  who 
consequently  would  have  been  charged 
thus — 

Meat,  3  cwt  2  qrs.  41b.  at  fifUi  class  or  ISt.  s,  d. 

aton 2  9 

Miscellaneous,  2  qrs.  at  sixth  class  or  24«. 

aton..... 0  8 


3    5 


4.  On  the  16th  of  May  1844,  after  the 
passing  of  the  7  &  8  Vict.  c.  iii,  bill  A.  being 
then  in  operation,  and  the  miscellaneous 
class  being  applied  to  the  public,  Parker 
delivered  similar  goods,  and  the  company 
charged  him  the  same.  The  company  justi- 
fied their  charge  as  before,  and  further 
contended,  that  they  were  not  limited,  as 
to  the  charge  made  to  Parker  or  other  car- 
riers, by  the  charge  made  to  tradesmen  or 
persons  not  carriers,  as  they  alleged  that 


-^ 


the  goods  were  not  in  racb  cases  carried 
under  the  like  etreumstanees. 

5.  On  the  Ist  of  July  1844»  tfier  the 

passing  of  the  7  &  8  Yict.  c.  iii,  bill  A.  then 
being  in  operation,  and  the  miscellaneous 
class  not  being  applied  to  the  public  other 
than  carriers,  Parker  delivered  such  goods 
to  the  company,  who  chaiged  him  the  same 
sum  as  on  former  occasions,  which  he  paid. 
The  company  justified  their  charge  upon 

the  same  grounds  as  on  the  last  previous^^ 

occasion,  except  the  partial  justificationr:^^^ 
arising  out  of  the  miscellaneoas  class  bein^^  /^ 
applied  to  the  public  at  large.  "^^ 

During  the  whole  of  the  time  in  whic"^: 
bill  A.  was  in  operation,  the  company  ^ 
constantly  employed  by  tradesmen 
other  persons,  not  earners,  to  carry  goo« 
for  them  on  all  parts  of  their  railway, 
on  any  of  the  occasions  mentioned  unc 
this  first  head  of  claim,  or  any  other  sin 
occasion,   the  company  had   carried 
same  packages  of  goods  as  those  res^:^  m^^ 
tively  specified  under  this  first  head.  ^1 

claim,  on  the  same  journey  for  a  trades^iKi^^H 
or  other  person  not  a  carrier,  the  respe^%x  Te 
charges  for  so  doing,  instead  of  2/.  5«.  L  1  ^ 
22.  5s.  lid.,  4«.  9d.t  4s.  9d.  and  4#.     94,' 
(the  respective  sums  charged  to  and   jpwud 
by  Parker)  would  have  been  lespectiveif 
21.  5s.  2d.f  21.  5s.  2d.,  Ss.  5d.^  Ss.  5d,  and 
Ss.  2d.  only.     And  in  such  case,  it  wovid 
have  made  no  difierence  whether  in  eaeh 
instance  the  several  packages  were  to  be 
delivered  to  one  consignee  or  to  seven/ 
consignees,  provided  such  tradesman  or 
other  person  not  a  carrier  had  been  tlie 
party  charged  with  the  carriage,  but  aoj 
other  carrier  would  have  been  cBaiged  the 
same    as   Parker.     The    goods,  whether 
carried  for  Parker  or  a  tradesman  or  other 
person  not  a  carrier,  would  have  been  con- 
veyed in  and  propelled  by  a  like  carrisgc 
and  engine,  and  would  have  passed  only 
over  the  same  portion  of  and  overth^«»>^ 
distance  along  the  railway,  and  wider  ^ 
like  circumstances,  unless  the  fact  of  Parl^^ 
being  such  carrier,  and  so  carrying  on  *** 
business  as  hereinafter  mentioned,  rend^^ 
the   circumstances  unlike.     The  cbar^^ 
and  mode  of  charge  contended  for  by  ^^ 
plaintiff,  under   this  first  head  of  da^^ 
were  fair  and  reasonable  when  conside::^ 
by  themselves,  and  without  reference 
the  charges  and  mode  of  charge  adop 
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one  not  carriers;  and  the 
mode  of  charge  adopted  to- 
r  were  fair  and  reasonable, 
ihe  circnrastances  stated  in 
'  appear  to  have  been  other- 
of  the  several  alleged  over- 
d  under  this  first  head  of 
instance  of  a  numerous  class, 
it  was  selected  for  the  pur- 
rtaining  the  opinion  of  the 

nestion  for  the  opinion  of  the 
nrhether  the  company  were 
barging  Parker  in  the  mode 
in  Uie  instances  above  stated, 


and  if  not,  whether  the  mode  of  charge 
contended  for  by  the  plaintiffs,  or  what 
other  mode  of  charge  was  the  proper  one, 
and  whether  the  plaintiffs  were  entitled  to 
receive  the  amounts  above  claimed  as 
overcharges,  or  any,  and,  if  any,  what  part 
thereof,  and  if  they  were  so  entitled, 
whether  the  same  could  be  recovered  in 
this  action. 

Second  head  of  claim. — 1.  On  the  24th 
of  June  1845,  bill  B.  being  then  in  opera- 
tion, Parker  delivered  goods  to  the  com- 
pany weighing  altogether  11  cwt.,  accom- 
panied by  the  usual  ticking-off  note,  which 
was  as  follows  : — 


Consigiiees  and  Residence. 

Description  of 
Packages. 

Contents. 

Cwt    qrs.    lb. 

mond 
ringer 

2  Bales 
IBale 
2  Bales 

Bacon 
Do, 
Do. 

4         1         0 
2        0         0 
4        8         0 

11         0        0 

ly  charged  Parker  10*.,  which 
protest.  The  plaintiffs  con- 
barker  was  entitled  to  have 
rged  on  the  aggregate  weight 
ti^  rate  of  the  second  class 
le  tonnage  scale  of  bill  B,  in 
icon  was  specified,  and  which 
oumey  in  question  was  16«. 
which  rate  the  charge  for  the 
he  goods  would  have  been 
d  the  plaintiffs  alleged  the 
ween  that  sum  and  105.  to 
arge  which  they  claimed  to 
the  other  hand,  the  company 
it  they  were  not  bound  to 
oods  on  the  aggregate  weight, 
jpt  where  the  weight  of  the 
^ods,  going  to  some  one  ulti- 
«  exceeded  3  cwt.,  the  goods 
a  carrier  were  to  be  charged 


in  the  miscellaneous  or  fifth  class,  and 
accordingly  that  the  company  had  a  right 
to  charge,  as  they  had  ch^ged,  10*.,  which 
was  made  up  thus : — 


Bacon,  9  cwt.  at  second  class  or  16«.  a  ton. •    7    2 
Miscellaneous,  2  cwt  at  fifth  class  or  28«. 
aton 2  10 


10    0 


The  company  also  contended  that  they 
were  not  limited  as  to  the  charge  to  carriers 
by  the  charge  made  to  other  persons  not 
carriers,  as  they  alleged  that  the  goods 
were  not  in  such  cases  carried  under  the 
like  circumstances, 

2.  On  the  22nd  of  June  1845,  bill  B. 
being  then  in  operation,  Parker  delivered 
goods,  weighing  altogether  6  cwt.  I  qr. 
26  lb.,  accompanied  by  this  note  : — 


Description  of 
Packages,  &c. 

Contents. 

Cwt    qrs.    lb. 

ley                London 
M                  Do. 
itr                  Do. 
ttaSb§             Do. 

1  Keg 
1  Hamper 
1  Hamper 
1  Basket 

Fresh  Butter 

Meat 

Do. 

Fresh  Butter 

0         2       14 
2         8       24 
2         8         8 
0         0         8 

6         I       26 
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The  company  charged  Parker  145.  3^. 
The  plaintiffs  contended  that  Parker  was 
entitled  to  have  the  ahove  goods  charged 
on  the  aggregate  weight  of  6  cwt.  1  qr.  261b., 
at  the  rate  of  the  fourth  class  of  goods  in  the 
tonnage  scale  of  the  hill  B,  in  which  class 
meat  and  fresh  butter  are  both  specified, 
and  which  rate  for  the  journey  was  4ls, 
a  ton,  at  which  rate  the  charge  for  the  car- 
riage of  the  goods  would  have  been  135. 4(2., 
and  the  plaintiffs  alleged  the  difference  be- 
tween that  sum  and  145. 5^.  to  be  an  over- 
charge. The  company  contended  that  the 
goods  were  not  of  Uie  same  kind ;  and  that, 
except  where  the  weight  of  the  same  kind 
of  goods,  going  to  the  same  one  ultimate 
consignee,  exceeded  3  cwt.,  the  goods  being 
sent  by  a  carrier  were  to  be  charged  in  the 
miscellaneous  or  fifth  class,  and  accordingly 
that  the  company  had  a  right  to  charge  as 
they  have  charged  145.  3(i.,  which  was 
made  up  thus — 
Meat  (going  to  BonsoT)5cwt  ISqrs.  41b.    t,   d. 

at  fourth  class  or 41 «.  a  ton 12    0 

Miscellaneous,  2  qrs.  22  lb.  at  fifth  class  or 

48«.aton 1  11 

Two  parcels,  at  2<{.  each 0    4 

14    8 

The  company  also  contended  that  the 

goods  were  not  in  such  cases  carried  under 

the  like  circumstances  as  when  sent  by  the 

public. 

During  the  whole  of  the  time  in  which 
bill  B.  was  in  operation,  the  company  were 
employed  by  others  than  carriers  to  carry 
goods.  If  on  any  of  the  occasions  men- 
tioned under  this  second  head  of  claim,  or 


on  any  other  occasion  whilst  the  biU 
in  operation,  the  company  had  can 
same  packages  of  goods  as  those  res] 
ly  specified  under  the  second  head  < 
in  the  journey  for  a  person  tiot  a 
the  respective  charges  for  so  doing, 
of  105.  and  145.  3^.  (the  respecav 
charged  to  and  paid  by  Parker)  woa 
been  respectively  35.  \0d.  and  1. 
only ;  and  in  such  cases  it  would  hai 
no  difference  whether,  in  each  inatai 
several  packages  were  to  be  deliv 
one  consignee  or  several  consignee 
vided  such  person  not  a  carrier  ha 
the  party  charged  with  the  carriage 
any  other  carrier  would  have  been  i 
the  same  as  Parker.  The  goods,  i 
carried  for  Parker  or  a  person  not  a 
would  have  been  conveyed  in  a  li] 
riage  and  under  like  circumstances, 
the  fact  of  Parker  being  such  earn 
so  carrying  on  his  business  as  hen 
mentioned,  rendered  the  circumstani 
like.  The  charges  and  the  mode  of 
contended  for  by  the  plaintiff,  xmi 
second  head  of  claim,  were  fair  and] 
able,  unless  from  the  circumstances 
in  Uiis  case  they  appear  to  htm 
otherwise. 

The  second  question  for  the  opinioi 
Court  was,  whether  the  company  we 
tified  in  charging  Parker  in  the  mode 
the  second  head  of  claim  above  statt 

Third  head. — On  the  22ndof  Jolj 
bill  A.  then  being  in  operation,  Park 
livered  goods  weighing  altogether  1 
1  qr.  4  lb.  as  follows :— 


Name  of  Coneignee  and  Residence. 

Description  of 
Packages,  &c. 

Contents. 

Cwt    qrt.  I 

Raymond           London 
Marriott                 do. 
Marshall                 do. 
Read  &  Son           do. 
Brewer                   do. 

S  Bales 
4  Bales 
IBale 
1  Bale 
IBale 

Bacon 
Bacon 
Bacon 
Bacon 
Bacon 

5        8 
2        1 
2        2    1 
2         1    1 
2         1 

15         1 

The  company  charged  Parker  1/.  25.  %d. 
The  plaintiffs  contended  that  Parker  was 
entitled  to  have  the  above  goods  charged 
the  aggregate  weight,  at  the  rate  of  the 
third  class  of  goods  in  the  tonnage  scale  of 


the  bill  A.  in  which  class  bacon  is  sp 
and  which  rate  was  245.  a  ton,  a 
charge  for  the  carriage  would  haveb< 
7^.  The  company  contended  diat, 
where  the  weight  going  to  some  o 


xn.] 
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\  eonngnee  exceeded  5001b,,  tbe  com- 

were  at  liberty  to  charge  the  goods  in 
aiteellaiieous  or  sixth  class,  and  that 
leamstances  were  not  alike,  and  accord- 

tiie  company  had  a  right  to  charge  as 
hare  charged  1/.  2s.  9d,^  which  was 

up  thus. — 

(the  3  bales  going  to  Rajmond,  £.  j.  d. 
iediog  600  lb.,  5  cwt  8  qrs.  tt  third 

I  nte^  or  20«.  per  ton    0    6    0 

IhuMoiM  9  cwt.  2  qrt.  4  lb.  at  rixtb 

I,  or  &5«.  per  ton • 0  16    8 

£12  8 
On  the  26th  of  November  1844,  bill 
ing  then  in  operation,  Parker  delivered 
e  company  a  cask  of  lard,  weighing 
m  with  other  goods  weighing  upwards 
0  lb.,  to  be  carried  on  the  railway  from 
P.  The  company  charged  Parker 
inying  the  cask  of  lard  (the  charges 
le  other  goods  being  unimportant  with 


reference  to  this  head)  Js,,  which  he  paid 
under  protest. 

The  plaintiffs  contended  that  Parker 
was  entitled  to  have  the  lard  charged  at 
the  rate  of  the  third  class  of  goods  in  the 
tonnage  scale-bill  A,  in  which  class  lard 
was  specified,  which  rate  for  the  journey 
in  question  was  21«.  a  ton,  and  at  which 
rate  the  charge  for  the  carriage  of  the  lard 
would  have  been  4j.  3i.  The  company 
contended  that  the  weight  of  the  package 
being  under  500  lb.  they  had  a  right  to 
include  it  among  the  miscellaneous  goods, 
and  to  charge  it,  at  the  rate  of  the  sixth 
class,  75.,  and  that  the  goods  were  not  car- 
ried under  like  circumstances. 

3.  On  the  26th  of  December  1844,  the 
bill  A.  then  being  in  operation,  Parker 
delivered  to  the  company  a  single  hamper 
of  meat,  weighing  4  cwt.  0  qrs.  22  lb.,  as 
follows :— 


Name  of  Consignee  and  Residence. 

Description  of 
Packages,  &c. 

Contents. 

Cwt    qrs.    lb. 

Matthewi           Newgate  Market 

1  Hamper 

Meat 

4        0       22 

le  company  charged  Parker  lOs,  7d. 
plaintifis  contended  that  Parker  was 
led  to  have  the  hamper  of  meat  charged 
e  rate  of  the  fifth  class  of  goods  in  the 
ige  scale,  which  rate  for  the  journey 
lestion  was  45$,  a  ton,  and  at  which 
the  charge  for  the  carriage  would  have 
9».  7d.  The  company  contended  that 
reight  of  this  package  being  500  lb., 
had  a  right  to  charge  it  at  the  rate  of 
lixth  class,  according  to  which  the 
je  was  105.  7rf.,  which  they  had 
^,  and  that  they  were  not  carried 
r  the  like  circumstances, 
iring  the  whole  of  the  time  in  which 
A.  was  in  operation,  the  company 
employed  by  others  than  carriers 
arry  goods.  If  on  the  occasions 
ioned  under  this  third  head  of  claim, 
II  any  other  similar  occasions  whilst 
A.  was  in  operation,  the  company 
OBiied  the  same  goods  on  the  same 
tqPB  for  a  person  not  a  carrier,  the 
(i  for  to  carrying  the  packages  first 
Mr  anm  XXL-O.P. 


specified  under  this  head  of  claim,  in-> 
stead  of  1/.  2s.  8^.,  would  have  been 
16*.  7d.  only;  and  the  charge  for  so  carry- 
ing the  lard  would,  instead  of  7*.  (the  sum 
charged  to  and  paid  by  Parker)  have  been  4*. 
Sd.  only,  and  in  such  case,  provided  a 
person  not  a  carrier  was  the  party  charged 
with  the  carriage,  it  would  have  made 
no  difference  whether  in  each  instance  the 
packages  were  to  be  delivered  to  the  same 
consignee  or  to  different  consignees;  the 
charge  for  the  hamper  of  meat  instead  of 
105.  7d.  (the  sum  paid  by  Parker)  would 
have  been  95.  7d,  only.  Any  other  carrier 
would  have  been  charged  the  same  as 
Parker.  The  goods,  whether  carried  for  any 
other  person  or  for  Parker,  would  have  been 
conveyed  in  a  like  carriage  and  under  the 
like  circumstances,  unless  the  fact  of  Parker 
being  such  carrier  and  so  carrying  on  his 
business  as  herein  mentioned  rendered  the 
circumstances  unlike.  The  charges  and 
the  mode  of  charge  contended  for  by  the 
plaintiffs  under  this  third  head  of  claim 
M 
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were  fair  and  reasonable  considered  by 
themselves,  without  reference  to  the  charges 
and  statements  contained  in  the  bill  A,  and 
to  the  charges  towards  persons  who  were 
not  carriers;  and  the  charges  made  and 
contended  for  by  the  company,  as  stated 
tinder  this  third  head  of  claim,  were  fair 
and  reasonable,  unless  from  the  circum- 
stances stated  in  this  case  they  appear  to 
have  been  otherwise.  Each  of  the  alleged 
overcharges  under  this  head  of  claim  was 


selected  for  the  purpose  of  ascerti 
opinion  of  this  Court. 

The  third  question  for  the  opini 
Court  was,  whether  the  compi 
justified  in  the  instances  stated  t 
third  head  of  claim  in  charging  ] 
the  above  mode. 

Fourth  head  of  claim. — 1  •  On  t 
May  1844,  bill  A.  then  being  in  c 
Parker  delivered  goods  weighin 
2  qrs.  141b.,  as  follows  : — 


Name  and  Address. 

Description  and  Contents. 

Cwt    qiB 

Johnson  &  Co.            

H.  Goppin                  

Courtney                    

1  Paper 
IBox 
1  Basket 

0        0 
0        8 
0        2 

1        2 

The  company  charged  Parker  Ss,  lid., 
which  he  paid  under  protest.  The  charge 
was  composed  oi5s,  5d.f  being  the  amount 
payable  upon  the  aggregate  weight  of  1  cwt. 
2  qrs.  141b.  accorcUng  to  the  parcels  scale 
in  bill  A,  with  the  addition  of  2d.  for  each 
of  the  three  packages.  The  plaintiffs  con- 
tended that  bill  A.  does  not  warrant  any 
charge  beyond  the  sums  stated  in  the 
parcels  scide,  and  that  the  additional  2d. 
for  each  package  was  an  overcharge.  On 
the  other  hand  the  company  contended 
that  they  were  at  liberty  to  charge  the 
5s.  lld.f  because  they  alleged  (as  was 
the  fact)  that  it  amounted  to  less  than 
the  charge  stated  in  the  parcels  scale 
would  amount  to  if  each  package  were 
charged  separately  by  that  scale,  without 
any  additional  charge  for  such  package; 
and  also,  that  as  the  packages  were  of  dif- 
ferent kinds  and  were  going  to  different 
consignees,  the  company  had  a  right  to  treat 
them  as  miscellaneous  goods,  and  to  charge 
2d.  a  package  over  and  above  the  charge 


stated  in  the  parcels  scale,  especia 
goods  were  of  different  kinds; 
charge  would  at  the  time  have  Ix 
to  persons  not  carriers. 

2.  On  the  27th  of  June  1844,  bil 
then  in  operation,  Parker  deHvei 
company  packages  of  goods.  The 
charged  him  the  same  sum  as  oi 
occasion,  which  he  paid,  as  then,  ui 
test.  The  plaintiffs  claimed  to  re 
same  overcharges,  &c.  The  com] 
tified  the  charge  as  on  the  fom 
sion,  except  so  far  as  th^  justificf 
founded  on  the  charge  being  the 
persons  not  carriers,  and  that  t 
not  limited  as  to  the  charge  mad 
riers  by  the  charge  made  to  othei 
as  they  alleged  that  the  goods  wc 
such  cases  carried  under  the  lik< 
stances. 

3.  On  the  1 1th  of  July  1845,  tl 
being  then  in  operation,  Parker 
goods  weighing  1  cwt.  2  qrs.  2 
follows : — 


Name  of  Consignee  and  Residence. 

Description  of 
Packages,  &c. 

Contents. 

Cwt    qis. 

Hawkes            Reading 
Dawes                 do. 
Tanner                do. 

1  Basket 
1  Box 
1  Truss 

0         1 
0        2 
0        2 

I        2 
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s  company  cbai^d  Parker  U.  dd.^ 
he  paid  under  protest.  The  charge 
imposed  of  Is,  Sd.^  being  the  amount 
le  upon  the  aggregate  weight  of  1  cwt. 
20  lb.,  according  to  the  highest  class 

parcels  scale  in  the  bill  B,  with  the 
in  of2d»  for  each  of  the  three  parcels. 
9  plaintiffs  contended  that  bill  B. 
ot  warrant  any  charge  beyond  the 
itated  in  the  parcels  scale,  and  that 
ditional  2d.  for  each  package  was  an 
large.  On  the  other  hand,  the  com- 
M>ntended  that  they  were  at  liberty  to 
i  \s.  9d,9  because  they  alleged  (as  was 
ct)  thatit  was  aless  sum  than  that  to 

the  charges  stated  in  the  parcels 
wmxld  amount  if  each  package  were 
»d  separately  by  that  scalb,  without 
Iditional  charge  for  each  package,  and 
B  the  packages  were  going  to  different 
nees,  the  company  had  a  right  to 
hem  as  miscellaneous,  and  to  charge 
package  over  and  above  the  charge 

in  the  parcels  scale.  The  parcels 
n  both  bills  were  so  constructed,  that 
great  majority  of  cases  the  charge  if 
m  each  package  separately  according 
le  scales,  without  any  addition,  would 
I  the  amount  of  charge  made  accord- 
those  scales  on  the  aggregate  weight 
packages.  But  the  company,  whilst 
i,  and  B.  were  in  operation,  charged 
!B0n8  upon  the  aggregate  weight  of 
mckages  falling  within  the  parcels 
and  not  upon  each  package  sepa- 

During  the  whole  time  bills  A.  and 
€  in  operation,  the  company  were 
red  by  persons  not  carriers  to 
i;oods  for  them ;  if  the  company  had 
packages  of  goods  such  as  those  speci- 
ider  this  fourth  head  of  claim  on  the 
oumeys  for  a  person  not  a  carrier, 
urge  for  so  doing  would  have  been 
me  as  that  charged  to  Parker,  the 
for  miscellaneous  goods  being  ap- 

0  the  public  at  large  as  well  as  to  car- 
EtringMay  1844;  but  the  charges  for 
liage  of  such  packages  in  the  other 
ies  under  this  head  would  have  been 
m  the  sums  charged  to  and  paid  by 
'  by.  the  amounts  of  2d,  a  package  so 

1  by  the  plaintiffs  as  overcharges, 
abaige  woidd  not  have  been  made  to 
B  oduer  than  carriers.  And  in  such 
It  itdald  have  made  no  difference 


whether  the  packages  were  to  be  delivered 
to  one  consignee  or  to  several,  provided 
such  person  not  a  carrier  had  been  the 
party  charged  with  the  carriage ;  but  any 
other  carrier  would  have  been  charged  the 
same  as  Parker.  The  goods,  whether  car- 
ried for  Parker  or  for  any  other  person  not 
a  carrier,  would  have  been  conveyed  by  a 
like  carriage,  and  under  the  like  circum- 
stances, unless  the  fact  of  Parker  being 
such  carrier  and  so  carrying  on  his  business 
rendered  the  circumstances  unlike.  The 
charge  and  mode  of  charge  contended  for 
by  the  plaintiffs  under  this  fourth  head  of 
claim  were  fair  and  reasonable  considered 
by  themselves,unless  from  the  circumstances 
stated  they  appear  to  have  been  otherwise. 
Each  of  the  alleged  overcharges  was  of 
a  class  selected  for  the  opinion  of  the 
Court. 

The  fourth  question  for  the  opinion  of 
the  Court  was,  whether  the  company  were 
justified  in  charging  Parker  the  sums  of 
2d,  a  package ;  and  if  not,  whether  the  same 
could  be  recovered  in  this  action. 

The  fifth  head  of  claim  was  for  a  deduc- 
tion from  the  company's  charges,  as  a 
compensation  for  the  weighing,  loading, 
and  unloading,  or  for  so  much  thereof  as 
was  performed  by  Parker's  men  between 
the  1st  of  May  1 844  and  the  end  of  May 
1846.  For  some  time  previous  to  1844, 
the  company  were  in  the  habit  of  allowing 
to  the  generality  of  carriers  who  employed 
them  a  discount  of  10  per  cent,  off  the 
amount  of  the  company's  printed  charges, 
in  consideration,  among  other  things,  of 
labour  saved  to  the  company  by  the  ser- 
vices of  the  carriers'  men  in  loading  and 
unloading. 

This  course  of  business  continued  until 
about  the  time  when  the  judgment  was 
given  in  the  case  of  Parker  v.  the  Great 
Western  Railway  Company  in  February 
1844.  That  judgment  having  decided 
that  certain  charges  made  by  the  company 
to  carriers  were  illegal,  the  company  altered 
their  system  of  dealing  with  the  carriers. 
They  withdrew  entirely  the  allowance  of 
10  per  cent.,  forbade  the  carriers'  men  to 
do  any  part  of  the  loading  or  unloading, 
and  reviewed  their  scale  of  charges,  reduc- 
ing the  rates,  on  an  average,  upwards  of 
10  per  cent.,  except  for  packages  not  ex- 
ceeding 500  lb.,  charged  as  miscellaneous. 
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in  the  manner  before  stated,  the  miscel- 
laneoas  class  being  then  first  introduced. 
This  reduction  was  not  confined  to  carriers, 
but  extended  to  the  public  at  large,  to 
whom  no  discount  had  been  allowed. 
These  alterations  came  into  operation  on 
the  1st  of  May  1844.  The  company  had 
never  since  the  80th  of  April  1844  allowed 
the  10  per  cent,  or  any  discount  to  any 
carrier.  They  had  in  the  preceding  January 
entered  into  a  special  agreement  with  a 
carrier  named  Kent,  which  was  to  continue 
in  force  for  a  year;  and  by  one  of  the 
terms  of  this  agreement  they  were  to  make 
Kent  an  allowance  of  10  per  cent,  upon 
their  charges  to  him;  but  the  company 
refused  to  act  on  this  agreement  after  the^ 
80th  of  April  1844.  Kent  brought  an 
action  against  the  company  for  this  re- 
fusal, and  recovered  20  U.  10«.  damages, 
for  the  non-payment  of  the  allowance 
from  the  1st  of  May  1844  to  the  1st  of 
January  1845,  which,  together  with  the 
costs,  the  company  paid  under  legal  com- 
pulsion :  and  after  Kent  had  brought  a 
second  action  for  subsequent  breaches, 
the  company  paid  him  a  considerable  sum 
to  be  entirely  released  from  the  agreement 
and  all  claims  under  it.  The  company 
never  after  the  30th  of  April  1844  made 
any  other  payment  or  allowance  which 
could  in  any  way  be  regarded  as  the 
payment  or  iJlowance  of  the  carriers*  dis- 
count of  10  per  cent.  From  the  1st  of 
May  1844  until  after  May  1846  the  car- 
riers in  general,  and  Parker  among  others, 
filled  up  the  ticking-ofF  notes  as  described 
in  the  early  part  of  this  case,  and  delivered 
them  with  the  goods.  Parker^s  men  (as  did 
those  of  other  carriers)  attended  at  the  sta» 
tion  at  the  times  of  departures  and  arrivals 
of  the  goods  trains,  but  their  services  were 
usually  confined  to  unloading  Parker's 
waggons,  and  delivering  the  goods  to  the 
company's  men,  and  receiving  the  goods 
from  the  company's  men  and  loading  them 
on  Parker's  waggons.  The  company  never 
sanctioned  any  deviations  from  Uiis  course, 
except  on  certain  occasions  when  meat 
used  to  arrive  at  the  Paddington  station  in 
large  quantities  from  the  country  for  the 
carriers,  and  especially  for  Parker,  whose 
business  was  particularly  extensive  in  the 
meat  department.  On  those  occasions, 
which  were  termed  ^*  the  meat  momingSi" 


(being  the  mornings  of  Friday  and  Satur-  ^ 
day  in  each  week),  Parker's  men  used,  in  ^^ 
addition  to  their  other  work,  to  enter  the^^ 
railway  trucks  and  do  the  principal  pact^^ 
of  the  unloading  the  meat  from  tbos^^^ 
trucks  and  the  carrying  it  to  Parker'^  ^^^ 
carts,  and  several  extra  men  in  Parker' ^\^ 
employ  attended  for  thia  purpose  on  "^ 
"meat  mornings."  This  was  done  wi^ 
the  sanction  of  the  company,  who, 
out  such  assistance,  would  not  have  ^ 

able  to  deliver  the  meat  within  a  reasc^;^^ 
able  time.     The  attendance  and  servLL 
of  Parker's  and  the  carriers'  men  at 
station  was  a  matter  of  mutual  conv 
ence  to  the  company  and  the  carriers, 
was  essential  to  the  success  of  the 
riers'  business  that   they   should  alwm.^^ 
have  their  goods  delivered  earlier  than  oozmJd 
be  reasonably  required  of  the  compam.^, 
without  a  far  greater  degree  of  assistST».^pe 
from  the  carriers  than  ^e  company 
in  the  habit  of  receiving  from  the  rest 
the  public.      On  the   other  hand, 
services   tended   on  all  occasions  to 
general  despatch  of  the  company's 
and  on  "meat  mornings"  enabled  them 
sustain  the  extra  pressure  without  an  i 
crease  of  hands.     The  company  were,  di 
ing  the  time  in  question,  saved  considerab^^ 
labour  and  expense    from    the    wei^:^'^ 
being  filled  up  in  the  ticking-off  not^^ 
But  the  filling-up  of  these  notes  impo^^'" 
upon  Parker's  men  no  appreciable  incre*-^ 
of  labour  or  expense,  as  he  must,  for  t^ 
purposes  of  his  own  business,  have  wei^ii^^ 
the  goods  and  taken  an  account  of  t^ 
particulars   of  the  several  packages.      ^^ 
was  taken  by  Parker  and  the  carriers  nm  * 
general   rule    that  the  weights  must   ^^ 
filled  up  in  order  to  secure  ^e  canriage  ^ 
the  goods.     When  any  of  the  goods  h*^* 
been  weighed  at  the  stations,  snc^  veighi<^ 
has  always  been  done  by  the  company^ 
servants.     Parker  was  ready  and  willaS*^ 
during  the  whole  time  in  question,  aid  t^^ 
company  had  notice  of  such  readkieas  ^f^ 
willingness,  to  do  the  whole  of  the  loadi^^ 
and  unloading  as  above  defined.     He  tur^^ 
refused  to  have  his  men  in  attendance,  ^ 
required  the  company  to  do  the  work  da^ 
by  his  men,  or  demanded  of  the  oompsD]f  ^ 
do  any  of  the  loading,  unloading,  or  yfvuff^ 
ing.     No  request  was  ever  nude  on  t^ 
part  of  the  comjMmy  tbat  Pax)(€f^ 
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fcead  or  do  tiie  woxk  done  by 
tbeir  services  were  rendered  and 
rithout  objection  on  the  one  side 
at  solicitation  on  the  other.  The 
nade  no  separate  charged  to  any 
ling  the  period  in  question  for 
kMiding,  or  unloading;  the  charges 
gpe  beuig  consider^  by  them 
to  provide  for  any  ordinary 
expense  to  which  they  might 
weighing,  loading,  and  unload- 
ker  paid  all  the  charges  for  the 
f  goods  carried  for  him  by  the 
during  the  period  in  question 
x>te8t.  He  was  obliged  to  pay 
^  in  order  to  procure  the  car- 
delivery  of  the  goods.  The 
iontended  that  they  were  entitled 
as  overcharges  so  much  of  10 
m  the  said  charges  for  carriage 
lal  to  the  expenses  incurred  by 
'y  at  all  events,  to  such  as  were 
»y  him  on  *'  meat  mornings**  in 
rork  which  properly  belonged  to 
ny's  men. 

h  question  for  the  opinion  of  the 
^  whether  the  plaintiffs  were  en- 
»cover,  and  if  they  were  entitled 
I  this  action. 

ad  of  claim.— On  the  10th  of 
1848,  and  before  the  commence- 
bis  present  action,  but  after  the 
reof,  the  plaintiffs  served  on  the 
a  demand  in  writing  bearing 
Bth  of  February  1848,  whereby 
inded  payment  of  the  money 
the  notice  of  action  to  be  due  to 
.  claimed  interest  thereon  from 
fthat  demand  until  payment. 
intiffs  now  contended  that  they 
led  to  recover  such  interest,  not 
the  rate  of  5/.  per  cent,  per  annum, 
10th  of  February  1848,  as  the 
might  think  proper  to  allow  on 
ims  as  are  recoverable  by  them 
foregoing  heads  of  claim.  The 
contended  that  the  plaintiffs* 
recoverable  at  all,  were  not  such 
mns  certain  as  to  warrant  a  jury 
bitrator  in  giving  interest  on 
also  that  interest  was  not  re- 
btoanse  not  included  in  the  notice 
.ne  last  question  for  the  Court 
httv  i&  addition  to  other  siuns 
entitled  to  recover  in- 


terest thereon,  if  the  arbitrator  should  think 
the  case  a  proper  one  for  giving  interest. 

The  Court  was  to  be  at  liberty  throughout 
the  case  to  draw  inferences  of  fact,  and 
after  its  decision  the  arbitrator  was  to 
ascertain  the  amount. 

ByleSf  Sefj,  (with  whom  was  J.  Brown), 
for  the  plaintiffs  (7). — [He  went  through 
the  different  branches  of  the  claims 
seriatim.^ — ^With  regard  to  those  branches 
of  claim  in  the  first  four  heads  of  claim  re- 
ferring to  transactions  which  took  place 
before  the  act  of  7  &  8  Vict.  c.  iii.,  it  is 
submitted  that  as  the  arbitrator  has  found 
in  the  case  that  the  public  would  have 
been  charged  less  than  Parker  was,  he  is 
entitled  to  recover  the  overcharge  in  this 
action,  according  to  the  decision  in  Parker 
V.  ike  Great  Western  Railway  Company  (8). 
That  case  referred  to  similar  transactions 
before  the  passing  of  the  7  &  8  Vict.  c.  iii., 
and  Tindal,  C.J.  in  giving  judgment  there 
said,  '*  From  these  several  enactments,  it 
appears  clearly  to  have  been  the  intention 
of  the  legislature  that  the  parties  incor- 
porated (the  defendants)  should  be  em- 
powered to  construct  the  railway,  and  hold 
it  as  their  property  and  derive  certain  pro- 
fits from  it,  but  that  every  member  of  the 
community  should  have  an  equal  right  to 
use  it  on  the  terms  prescribed  in  the  act ; 
and  that  the  payment  to  be  made  for  such 
uses,  whether  under  the  denomination  of 
rates  or  tolls  or  chaiges  fixed  by  the  com- 
pany, should  be  reasonable  and  equal  to 
all  persons,  without  reference  to  the  par- 
tfcular  advantage  to  be  derived  by  any 
individual,  or  class  of  individuals,  from  such 
use.'*  Again,  the  Lord  Chief  Justice  said, 
''It  appears  to  us  that  the  company 
are  obliged  to  treat  the  plaintiff  as  con- 
signor and  consignee  for  all  purposes, 
including  the  mode  of  charging  in  the 
aggregate  ;  and  that  they  have  no  right  to 
make  a  distinction  in  that  respect  between 
him  and  any  other  individual  mem- 
ber of  the  public.**  With  regard  to  the 
branches  of  claim  under  the  first  four  heads, 
which  arose  after  the  7  &  8  Vict.  c.  iii., 
the  defendants  will  contend  that  a  change 
took  place  with  respect  to  the  relation  of 

(7)  Nov.  8,  before  Jervit,  CJ.,  Maule,  J.,  Wil- 
liams, J.,  and  Talfourd,  J. 

(8)  7  Man.  &  G.  258;  a.  c.  13  Law  J.  Rep. 
(N.8.)  C,P.  105. 
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the  railway  company  and  carriers,  inas- 
much as  the  50th  section  of  that  act,  after 
repealing  the  24th  section  of  the  2  &  3  Vict. 
c.  xxvii.,  which  compelled  the  company 
to  charge  equally  to  all  persons,  enacted 
that  the  company  might  charge  such  sum 
(not  exceeding  certain  limits)  as  they 
should  think  expedient,  provided  that  the 
charges  should  he  made  equally  to  all 
passengers  and  to  all  persons  in  respect  of 
goods,  &c.  of  a  like  description  and  quan- 
tity, and  conveyed  hy  a  like  carriage  over 
the  same  portion  of  railway,  and  the  same 
distance,  under  the  like  circumstances.  It 
vrill  he  said  that  Parker  v.  the  Great 
Western  Railway  Company  having  heen 
decided  on  the  2  &  3  Vict.  c.  xxvii.,  does 
not  apply  to  this  portion  of  the  claims, 
and  that  the  carriers  and  the  puhlic  are 
not  under  the  like  circumstances^  within  the 
7  &  8  Vict.  c.  iii. ;  hut  it  is  suhmitted  that 
the  unlike  circumstances  alluded  to  must 
he  such  as  hear  on  the  risk,  trouhle  and 
expense  incurred  hy  the  company,  and 
not  merely  on  a  difference  of  the  persons 
who  send  the  goods.  This  view  is  strength- 
ened hy  the  concluding  clause  of  the  50th 
section  of  the  act  of  the  7  &  8  Vict.  c.  iii., 
which  provides  that  no  reduction  or  ad- 
vance on  any  charges  should  he  made 
partially,  either  directly  or  indirectly, 
in  favour  of  or  against  any  particular 
company  or  person.  As  to  certsun  claims 
under  the  first  two  heads,  the  company 
contend  they  have  a  right  to  place  under 
the  classes  in  the  respective  scale-hills, 
which  contain  miscellaneous  packages,  not 
heing  aggregate  of  one  kind  or  class,  goods 
which  are  of  different  "  kinds"  hut  of  the 
same  ''class**  in  the  hills;  hut  it  is  suhmitted 
that  the  words  mean  goods  either  of  one 
kind  or  of  one  class,  and  whether  the  goods 
he  of  one  kind  or  not,  yet  if  they  are  of 
one  class  in  the  scale-hills,  they  ought  to 
he  excluded  Trom  the  miscellaneous  class 
for  which  a  higher  rate  is  charged.  With 
respect  to  the  fifth  head  of  claim,  Parker 
was  entitled  to  a  deduction  for  the  assist- 
ance which  his  servants  lent  to  the  com- 
pany on  **  meat  mornings,**  as  they  therehy 
enabled  the  company  to  do  what  otherwise 
they  could  not  have  done.  In  Pickford  v. 
the  Grand  Junction   Canal  Company  (9), 

(9)  10  Mee.  &  W.  416. 


Alderson,  B.,  speaking  of  the  two  cani< 
charged  differently,  asks,  '*  Can  it  be  si 
that  Pickford  h  Co.  and  Mr.  Home  i 
charged  equally  when  they  are  charged  t 
same  sum  in  one  case  for  carriage  p/w  pc 
terage  and  in  the  other  case  for  carria 
alone  ?**  By  the  7  Will.  4.  &  1  Vi 
c.  xcii.  s.  44.  the  company  is  entitled  tc 
reasonable  charge  for  loading,  unloadi: 
and  weighing.  Again,  under  the  fii 
head,  Parker  was  entitled  to  the  same  d: 
count  of  10  per  cent,  as  Kent  was, 
whom  a  jury  awarded  the  full  amount 
his  claim  under  his  agreement  with  I 
company.  That  was  in  fact  an  allowai 
of  10  per  cent,  which  Parker,  having 
right  to  he  charged  equally  with  Kent,  ^ 
entitled  to  claim.  Had  the  jury  gi^ 
Kent  less  than  the  10  per  cent.,  Q 
Parker  would  have  been  entitled  to 
same  proportion  as  Kent  recovered.  1 
last  head  of  claim  is  for  interest.  ^ 
question  there  is,  whether  the  case  coa 
within  the  3  &  4  Will.  4.  c.  42.  ss.  3.  and 
as  the  debt  would  certainly  not  bear  j 
terest  without  the  aid  of  that  statute.  J 
that  is  necessary  to  bring  the  case  wkfa 
the  statute  is,  that  the  debt  should  be  00 
tain,  and  that  a  demand  of  interest  shon^ 
be  made  in  writing.  Now  each  ore: 
charge  constituted  a  certain  debt,  forwhi^ 
an  indebitatus  action  might  have  be^ 
brought,  and  there  has  been  a  suffici^ 
demand  of  interest  under  the  act  F*"* 
these  reasons,  the  plaintiffs  are  entitled 
the  judgment  of  the  Court. 

Keating,  {Channell,  Serj.^  Hogyvss  uM 
Cripps  were  with  him),  for  the  defef 
dants. 

[The  Court  intimated  that  he  nee 
not  discuss  the  fifth  head  of  claim;  an 
he  admitted  as  to  those  branches  of  tfa 
first  four  heads  which  occurred  before  tii 
statute  7  &  8  Vict.  c.  iii.  that  the  arbitnti 
having  found  that  a  distinction  had  bee 
made  between  Parker  and  the  compan; 
the  defendants  were  bound  on  thoi 
branches  by  the  decision  in  Parker  y.  il 
Great  Western  Railway  Company/] 

After  the  passing  of  die  7  &  8  Vict.  c»  iii 
the  relation  of  the  company  ta  cank 
using  their  railway  was  altered.  Aftar  ti 
decision  of  the  first  case,  the  compaa 
conceiving  that  it  was  a  hardship  on  tha 
if  rival  carriers  could  insist  uppn 
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»>^c-l[age8  assigned  to  twenty  different  per- 
«>v:&8  being  carried  together  in  the  lump, 
v-i^Tit  to  the  l^^lsture  and  got  the  48th, 
tOtJi  and  50th  sections  of  the  7  &  8  Vict. 
:•  iii.  enacted,  for  repealing  the  former 
>x-«o^ions  as  to  the  mode  of  charging, 
uKmd  re-enacting  them,  with  the  differenee, 
iba.t  in  the  50th  section  the  new  words 
^  Wkxid  under  like  circumstances"  were 
Iv&'troduced.  Now  die  company  contend 
t^liiiit  the  &ct  of  goods  being  sent  by 
riers  carrying  on  their  line  for  profit, 
idera  their  case  different  from  that  of  the 
piEl>lic,  and  prevents  the  circumstances  of 
tJise  two  from  being  alike  under  the  mean- 
ixis^  of  the  act. 

YjSeryib^  C.J.— The  only  difference  that 
appears  on  the  special  case  between  carriers 
and  the  public  is,  that  the  carriers  do  not 
xequire  the  company  to  do  so  much  as  to 
lo«i<ding,  &c.  as  the  public.^ 

"With  respect  to  the   claims  for  over- 
chasges  arising  from  putting  goods  of  dif- 
ferent  kinds    within    the    miscellaneous 
classes,  which  are  charged  extra,  the  words 
^  Hie  scale-biUs  must  be  construed  in  con- 
jtmction  with   the  171st  section   of  the 
^  &  6  Will.  4.  c.  cvii.  which,  authorizing 
^e  company  to  fix  the  charges  for  small 
Farcels,  excepts  goods  sent  in  large  aggre- 
gate quantities,  fdthough  made  up  of  sepa- 
'^te  parcels,  such  as  bags  of  sugar,  coffee, 
^'^^al  and  the  like.     It  must  be  taken  that 
*^e  words  ''aggregate  of  one  kind  or  class," 
^^an  such  aggregates  as  are  mentioned  in 
*«  statute,  and  therefore  that  "  kind  or 
«^"  really  meant  "  kind." 

CMaule,  J. — ^The  company  say  they 
'^^^ant  to  charge  extra  where  things  were 
J*^t  in  the  aggregate,  which  they  would 
'^^  have  done  but  for  the  purpose  of  pre- 
^^ting  as  much  as  possible  such  things  as 
^  Hum  putting  in  drapery  and  meat  and 
^^''^tals  together.  Suppose  a  man  made  up 
^/^amper  of  hardware,  consisting  of  various 
2*^feent  articles,  or  suppose  a  wholesale 
^^^ler  in  drugs  sent  to  a  retail  one  in  the 
f^l^tay  a  hamper  or  package  containing 
F^^nty  different  kinds  of  drugs,  that  would 
^  an  aggregate  of  different  kinds  of  goods; 
^^^  suppose  such  goods  mixed  with  a 
^^^peKs  goods,  the  question  is,  what  is 
^•^  neaning  of  the  company?  If  they 
^^  to  impose  an  extra  payment  in 
*^ii(iei!liif  my  particular  character  of  goods. 


they  ought  to  express  it  distinctly,  and  I 
doubt  much  whether  they  have  done  so ; 
because  in  order  to  say  that  they  have,  it 
is  necessary  to  throw  overboard  the  word 
"  class."] 

[Jervis,  C.J.— The  company  construe 
the  words  in  one  way  with  respect  to  car- 
riers, and  in  another  way  wiUi  respect  to 
the  public] 

[Maule,  J.— The  company  may  have 
some  reason  for  what  they  do.  Is  it  not 
done  for  the  purpose  of  saving  a  great  deal 
of  trouble  in  conveying  the  parcels,  as  well 
as  in  receiving  and  weighing  them  ?  There 
is  also  the  delivering  of  the  parcels,  and 
there  is  perhaps  some  increase  of  trouble 
in  that.  But  the  increase  is  mainly  where 
they  have  to  weigh  them  separately.  It  is 
more  convenient  that  they  should  charge 
by  the  ton ;  but  when  they  charge  differ- 
ently, if  twice  the  time  is  occupied  in 
weighing,  that  time  must  be  paid  for.  That 
being  the  principle,  will  it  not  satisfy 
the  words  and  the  reason  of  the  thing  to 
hold  that  when  things  are  of  the  same  class 
in  respect  of  what  is  very  material,  that  is, 
if  there  is  a  quantity  of  things  which  pay 
the  same  rate  of  tonnage  that  are  to  be 
weighed  together,  then  they  should  not  be 
charged  an  additional  sum,  but  if  they  are 
things  which  are  not  of  the  same  class  or 
kind  in  that  respect  which  is  interesting  to 
carriers,  namely,  the  rate  at  which  they 
are  to  pay — ^if  they  are  things  which  would 
not  necessarily  be  weighed  together, — then 
they  are  to  be  taken  to  be  within  the  sixth 
class,  and  inasmuch  as  there  is  additional 
trouble  about  them,  the  company  are  to 
charge  a  certain  sum,  that  is,  2d,  a  parcel, 
in  addition  ?] 

/.  Browrif  in  reply. 

The  Court  before  giving  judgment  in 
this  case,  heard  the  argument  and  gave 
judgment  in  the  preceding  case  of  Parker 
V.  the  Great  Western  Railway  Com-' 
party. 

On  the  15  th  of  November,  the  Court 
being  about  to  give  judgment  in  this  case — 

/.  Brown  caJled  attention  to  the  fact 
that,  as  in  this  case  all  matters  in  difference 
were  submitted,  the  10  per  cent,  claimed 
under  the  fifth  head  might  be  given  to  the 
plaintiffs,  even  although  it  could  not  be 
recovered  in  an  action  for  money  received. 
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if  it  could  be  recovered  in  any  other  form 
of  action. 

JeryiSjCJ.  then  delivered  the  judgment 
of  the  Court. — There  are  only  six  heads 
of  claim  in  this  case ;  each  of  the  first  four 
branching  out  into  various  different  claims 
partaking  of  certain  distinctions.  But  in 
substance  the  claims  upon  the  first  four 
heads  are  reduced  to  three.  The  first 
branch  is  of  claims  made  for  a  period  before 
the  coming  into  operation  of  the  act  of  the 
7  &  8  Vict.  c.  iii.,  and  that  is  disposed  of,  as 
was  admitted  in  the  course  of  the  argu- 
ment, by  the  finding  of  the  arbitrator,  be- 
cause he  finds  that  in  respect  of  the  various 
claims  or  heads  of  claim  under  the  first 
four  claims,  that  certain  scale-bills  were  in 
operation  before  the  passing  of  the  act  of 
the  7  &  8  Vict.  c.  iii.,  and  that  the  same 
class  of  goods  would  have  been  taken  for 
the  public  for  less  than  they  were  taken 
for  Mr.  Parker  ;  that  they  were  taken  for 
the  public  for  the  price  which  Mr.  Parker 
contends  he  ought  to  have  paid ;  and  that 
he  paid  the  balance  under  protest.  Now 
that  being  so,  it  was  conceded  in  the  cdurse 
of  the  argument  that  that  would  bring  the 
whole  of  these  four  cases  under  the  distinct 
decision  and  the  very  language  of  Parker 
V.  the  Great  Western  Railway  Company^ 
which  is  binding  on  this  Court,  being  prior 
to  the  act  of  parliament ;  and,  therefore, 
the  plaintiff  on  this  part  of  the  case  is 
entitled  to  the  judgment  of  the  Court. 
The  second  branch,  which  disposes  also  of 
the  remainder  of  the  heads  with  one  single 
exception, — the  first  four  heads  of  the  differ- 
ent branches  arising  after  the  7  &  8  Vict, 
c.  iii.  s.  50.  are  all  the  same  as  those  prior 
to  the  act  of  parliament,  with  the  single  ex- 
ception that  that  act  of  parliament  in  that 
section  says  this :  the  company  shall  have 
authority  to  charge  such  sum  as  they  shall 
think  expedient,  provided  they  charge  all 
persons  equally  in  respect  of  aU  goods  car- 
ried under  the  like  circumstances.  The 
arbitrator  finds  that  the  only  difference  of 
circumstances  is  the  circumstance  that  Mr. 
Parker  is  a  carrier,  which  the  public  are 
not,  and  that  if  the  same  goods  under 
the  same  circumstances  had  been  tendered 
by  Mr.  Parker,  not  being  a  carrier,  the 
company  would  have  carried  them  for  a 
less  sum,  which  is  the  sum  Parker  con- 


tends he  ought  to  have  paid,  and  1 
that  he  ought  not  to  have  been  < 
the  extra  sum.  The  question,  €b 
is,  whether  the  fact  of  Mr.  Parker 
carrier  is  a  different  circnmatai 
whether  the  goods  are  under  diifen 
cumstances  when  they  are  carried  ^ 
body  else?  Now,  looking  to  the  n 
the  50th  section,  they  are  goods  ca; 
the  like  quantity  over  the  same  poi 
the  railway,  by  the  same  power,  an^ 
same  time,  and  subject  to  the  same  E 
but  because  Mr.  Parker  is  a  can 
London,  the  defendants  say,  *^  Th 
different  circumstances,  and  theid 
are  entitled  to  charge  more."  In  t 
of  Pickford  v.  the  Grand  Juncikm 
Company,  it  was  decided  that  the 
a  person  being  a  carrier  makes  no 
ence  in  the  circumstances.  The 
of  the  act  of  parliament  in  that  eaa 
'*  under  the  same  circumstanoes, 
they  are  '*  under  the  like  circumatt 
and  I  think  the  decision  of  Piekfan 
Grand  Junction  Canal  Company  is  I 
in  this  case.  But  under  the  first  two 
there  is  another  point  which  arises, 
the  sixth  class  the  company  have  i 
their  goods  by  tpnnage.  Goods  of 
tain  class-,  coming  under  the  first,  i 
third,  fourth  and  fifth  classes,  maybe 
composed  of  different  kinds,  but  c 
under  any  of  those  classes,  and 
though  they  might  have  been  chai] 
parcels,  are  charged  by  the  first  sci 
as  miscellaneous  goods  under  the 
class,  which  is  a  higher  tonnage ;  a 
company  have  by  their  construct 
that  class  excluded  the  carriers,  t 
making  a  difference  between  them  a 
public,  and  therefore  clearly  und< 
head  Mr.  Parker  would  be  entil 
recover.  To  do  this,  the  compan 
'*  *  kind  and  class*  in  their  scale-bil 
the  same  thing,  and  therefore,  in  di 
the  public,  we  will  put  into  the  sixt 
goods  which  are  not  goods  of  th< 
kind,  though  of  the  same  class." 
course  of  the  argument,  it  was  pcnnt 
by  my  Brother  Maule  what  was  ihe 
for  the  distinction — that  they  had  the 
ing  and  the  trouble.  ''  If  they  are  al 
of  one  kind,  we  put  them  into  one  i 
if  of  different  classes,  then  we  i 
weigh  them  separately,   but  wdigl 
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«gether»  and  put  them  under  the  sixth 
M.'*  Therefore,  the  word  "class"  is 
ger  dian  the  word  "kind,"  and  the 
npany  having  restricted  it  to  the  more 
lited  meaning  of  the  word  "kind,"  were 
cnig  in  charging  at  the  rate  of  Ss.  6d.^ 
ich  is  more  th»i  what  they  charged  the 
blic.  They  should  have  charged  35.  2<2., 
ich  the  phuntifr  contends  ought  to  be 
uged,  and  we  think  he  was  right  in  that 
itention.  I  think  those  observations 
pose  of  all  the  different  branches  or 
ids  of  the  four  first  claims.  There  is 
Ifth  claim  in  which  Mr.  Parker  says  he 
entitled  to  be  allowed  10  per  cent,  or 
nething  less  than  10  per  cent,  for  the 
hding  and  unloading  afforded  by  him 
ring  the  ''meat  mornings."  He  puts  that 

two  grounds.  First,  he  says,  "  I  have 
oe  work  for  you  which  the  public  did 
t  do,  and  you  did  for  the  public,  there- 
re  I  must  charge  you  for  it."  The  Court 
a  of  <^nnion  that  he  is  not  entitled  to  this 
uiii,  as  was  expressed  in  the  former  case. 
at  farther  he  says,  "  J  am  entitled  to  a 
dnetion  on  the  ground  of  inequality, 
MiSQie  you  entered  into  a  contract  with 
ir»  Kent  to  make  him  an  allowance  of 
)  per  cent,  prior  to  the  decision  of  Par- 
^y.ihe  Great  Western  Railway  Company^ 
*d  because  you  would  not  carry  that  into 
«^  you  paid  him  damages  in  the  action 
aoanting  to  500/.  In  truth,  you  have 
^  malwig  him,  through  the  intervention 

a  jury,  an  allowance,  and  therefore 
Jon  the  principle  of  Parker  v.  the  Great 
^■fofs  Railway  Company  you  ought  to 
4e  me  an  allowance."  The  answer  to 
^ii,  that  the  company  have  paid  Mr. 
^  damages  for  not  doing  what  they 
i^^eed.    They  have  not  made  Mr.  Kent 

sllowance,  but  they  have  paid  him 
■tt^es  for  a  breach  of  contract.  How 
^  ean  Mr.  Parker  say,  when  they  have 
^  made  the  allowance  to  Mr.  Kent, 
^t  have  broken  theb:  contract  because 
^J  would  not  be  unequal,  that  there- 
^  they  are  bound  to  make  him  the 
i^e  allowance  ?  It  is  in  truth  an  action 
^  not  doing  the  very  thing  which  Mr. 
^1^  says  they  did  do.  Then  the  only. 
Quiaiiig  question  is  this — Is  the  arbi- 
My^  awdiorized  if  he  thinks  fit  (which 
|ip=  not  enter  into  the  question  whether 
^|N|jj^  jor  ought  not  to  do  so)  to  give 
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interest  ?  That  depends  upon  the  con- 
struction of  the  recent  statute.  Is  this 
a  sum  certain  ?  Mr.  Parker  contends  that 
he  has  been  paying  from  the  commence- 
ment a  sum  certain  in  excess  upon  every 
charge.  There  is  a  demand  in  writing  of 
the  debt,  and  a  demand  of  interest  under 
the  act  of  parliament,  and  therefore  there 
is  a  sum  certain  with  respect  to  which  the 
demand  has  been  made  for  principal  and 
interest,  and  the  arbitrator  may,  if  he  thinks 
fit,  give  interest.  But  it  is  said  he  cannot 
do  that  here,  because  the  act  of  parliament 
entitles  the  company  to  have  notice  of 
action,  and  the  notice  of  action  does  not 
demand  interest,  and  therefore  he  cannot 
give  it.  There  are  two  answers  to  this, 
—one  answer  is,  that  there  is  no  plea 
of  want  of  notice  of  action,  there  being 
only  a  plea  of  "  never  indebted  by  sta- 
tute," which  is  repealed  by  Sir  Frederick 
Pollock's  Act.  They  have  no  right  to 
plead  a  general  plea.  They  must  plead 
specially  "  no  notice  of  action."  The 
further  answer  would  be  that  this  is  a 
submission  not  only  of  the  action  but 
of  the  matters  in  difference,  whether  there 
was  a  demand  of  interest  in  the  notice  of 
action  or  not.  If  the  arbitrator  could 
give  it,  he  might  give  it  in  that  way  not- 
withstanding. On  these  grounds  we  are  of 
opinion  that  this  case  may  be  shortly  dis- 
posed of,  for  it  being  admitted  in  the 
course  of  the  argument  that  the  matter 
turns  on  the  distinction  I  have  pointed 
out,  we  are  precluded  from  any  further 
argument  by  the  finding  of  the  arbitrator 
upon  the  different  heads. 

Judgment  accordingly. 


Ift'iO  f  HARRISON  AND  OTHERS  V.  THE 

T  ol?      <        GREAT  NORTHERN  RAILWAY 

J*"-  26-    \      COMPANY. 

Covenant — Contract  of  Company^-^DU- 
cretion  of  Engineer — Pleading — Readiness 
and  Willingness, 

The  defendants,  a  railway  company,  by  a 
deed  containing  several  stipulations,  cove- 
nanted to  pay  the  plaintiffs,  contractors, 
**  for  and  in  respect  of  the  said  sleepers 
hereinbefore  contracted  to  be  supplied,  at  the. 
rate  of  4s.  Sd.  per  sleeper.**  The  preced- 
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ing  part  of  the  deed^  after  reciting  that  the  de- 
fendants were  desirous  of  being  supplied  with 
350,000  sleepers^  and  that  the  plaintiffs  were 
willing  to  supply  the  said  350,000  sleepers 
mentioned  in  the  specification  annexed^  con^ 
tained  a  covenant  by  the  plaintiffs  within  the 
time  and  at  the  place  mentioned  in  the  specific 
cation,  as  and  where ,  and  in  such  quantities, 
and  in  such  manner  as  one  of  the  engineers  of 
the  company  should  from  time  to  time  or  at  any 
time  within  the  period  limited  by  the  specific 
cation  require  or  direct,  to  supply  the  said 
company  with  350,000  sleepers  of  the  de^ 
scription  mentioned  in  the  specification.  The 
deed  also  contained  certain  provisions  giving 
the  engineers  of  the  company  a  discretion  to 
alter  the  shape  of  the  sleepers  at  any  time 
before  the  complete  execution  of  the  contract 
by  delivery  of  the  whole  350,000,  and  to 
give  notice  when  and  in  what  number  the 
sleepers  were  to  be  delivered,  and  to  reject 
defective  sleepers.  The  specification  referred 
to  in  the  deed  mentioned  that  the  number 
required  was  350,000,  one-half  to  be  sup^ 
plied  in  1847*  the  other  before  Midsummer 
1848,  and  thai  the  port  of  delivery  was  Goole. 
The  company  were  empowered  to  retain  in 
their  hands  the  sum  of  2,0001.  oui  of  the 
payments  which  were  to  be  certified  as  due 
by  the  engineers,  as  a  guarantee  for  the  com- 
pletion of  the  contract,  until  the  whole 
350,000  should  have  been  supplied. 

Held,  that  this  was  a  positive  contract  to 
take  and  pay  for  350,000  sleepers  notwith- 
standing  the  discretion  vested  in  the  engineers 
to  decide  when  and  in  what  quantities  the 
sleepers  were  to  be  delivered. 

Held,  also,  that  before  they  were  bound  to 
deliver  any  of  the  sleepers,  the  plaintiffs 
were  entitled  to  notice  when  and  in  what 
quantities  they  were  to  be  delivered;  and 
that  a  declaration,  which  stated  that  the 
plaintiffs  were  always  ready  and  willing  to 
deliver  the  sleepers,  according  to  the  specifi- 
cation, when  and  in  such  quantities  as  any  of 
the  engineers  of  the  company  should  require, 
but  that  the  company*s  engineers  gave  no 
requisition  within  the  times  during  which  the 
sleepers  were  to  be  delivered,  was  good  upon 
general  demurrer. 

Covenant,  The  declaration  set  out  an 
indenture  between  the  plaintiffs  and  the 
defendants,  which,  after  reciting  that  the 
defendants  were  desirous  of  being  supplied 


with  350,000  sleepers  of  Dantsic  i 
timber,  and  that  the  particular 
description  of  the  said  sleepers 
forth  in  the  specification  annezei 
certain  drawings  therein  referred 
that  in  the  same  specification  wen 
forth  the  several  times  within  wl 
the  port  at  which,  the  same  sleepc 
be  required  to  be  delivered,  and 
plaintiffs  were  willing  to  supply 
company  with  the  said  350,000 
upon  the  terms  mentioned  in 
specification,  and  in  the  tendei 
plaintiffs,  a  copy  of  which  was  th 
written,  and  to  enter  into  the  seve 
nants  and  agreements  thereinaf 
tained,  proceeded  as  follows :  - 
indenture  witnesseth  that  in  cons 
of  the  covenants  and  agreement! 
after  contained  on  the  part  of 
company  to  be  observed  and  pc 
they  (the  plaintiffs)  do  hereby  * 
and  contract  with  the  Great  Noxtlu 
way  Company  in  manner  fbllowi 
is  to  say,  that  they  the  said  ooi 
shall  and  will  within  the  times  an 
place  mentioned  in  the  said  sped 
as  and  when  and  in  such  quanti 
in  such  manner  as  Joseph  Cubitt, 
John  Miller,  Esq.  or  other  the  ] 
engineer,  or  one  of  the  principal  e 
for  the  time  being  of  the  said  c 
shall,  by  order  or  requisition  in 
under  his  hand,  from  time  to  tin 
any  time  within  the  period  limitec 
by  such  specification,  direct  or 
furnish  and  supply  the  said  compa 
350,000  sleepers  of  Dantsic  or 
timber ;  that  such  sleepers  shall  be 
description,  quality,  manufacture,! 
and  of  such  form  and  constructio 
mentioned  in  the  said  specificatioo 
be  equal  in  all  respects  to  the  8| 
deposited  with  the  said  Joseph  < 
''That  in  case  any  of  the  prind 
gineers  of  the  company  shall,  at  a 
before  the  complete  execution  of  t 
tract  by  the  delivery  of  the  whole 
of  350,000  sleepers,  be  desirous  of 
the  size,  form,  or  construction  o 
changing  or  varying  the  times  of  < 
of  any  of  the  said  sleepers  which  i 
then  have  been  delivered,  he  dial 
liberty  so  to  do,  and  in  such  cai 
portionate  alteration  in  prioe  shall  1 
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Hther  by  increasing  or  diminiBhing  the 
piioe  hminaiter  agreed  to  be  paid  for  such 
deepen  supplied  by  the  contractors,  and 
the  engineer  by  whom  such  alteration  shall 
Be   required  shall  settle  whether  any,  and 
if  any  what,  alteration  in  price  shall  be  made* 
I^rovided  always,  that  care  shall  be  taken 
that  the  contractors  shall  derive  the  same 
proportionate  amount  of  profit    as   they 
'W'onld  hare  had  if  no  such  alteration  had 
l>een  required."     Then  followed  a  power 
to  the  engineers  to  reject  and  require  to 
Be   removed    any  unsound    or    defective 
ateepers,  supplied  by  the  contractors,  and 
to  order  them  to  be  replaced  by  proper 
•leepers,  or  to  replace  them  at  the  cost  of 
the  contractors,  **  with  such  a  number  as 
will  make  up  the  full  number  hereinbefore 
agreed  to  be  supplied,"  and  for  the  com- 
pany to  deduct  the  amount  of  purchase- 
money  of  new   sleepers,   and   costs  and 
damages  incurred  by  refusal  of  contractors 
to  remove  and  replace  the  defective  ones 
^  oat  of  any  monies  which  shall  be  then 
dae  or  may  hereafter  become  due  to  the 
contnctors  by  virtue  of  these  presents." 
It  wai  also  stipulated  that  if  the  contractors 
sbould  not  regularly  deliver  the  sleepers 
hi  such  quantities  and  at  such  times  and 
P^iaces  as  were  therein  agreed  upon,  to  the 
■^tis&ction  of  the  engineers  of  the  com- 
pany, or  be    prevented,   except  by   the 
^<»npany,  from  making  such  delivery  for 
f^^  days  after  notice  in  writing,  requir- 
^gthem  to  put  an  end  to  such  default, 
^  aid   company  might    determine  the 
f^tiuct  by  notice  in  writing,  and  reim- 
^^^  themselves  for  damage  caused  by 
^^h  de&ult.     The  deed  then  contained  a 
^'^Teiiant  as  follows : — "  That  they   the 
^^  company  will  pay  to  the  said  con- 
^]*Jton   for    the    said    sleepers    herein- 
^*e  contracted    to    be    supplied,   the 
^"^  of  4s.  Sd.  per  sleeper,  at  the  times 
5^  in   manner    hereinafter    mentioned, 
^«  that   when    one    of   the    engineers 
the  company  shall  have  certified  that 
i  ^^«rgo  of  sleepers  to  the  amount  men- 
^**^cd  in  his  certificate  has  been  delivered, 
J^^  that  the  sum  stated  in  the  certificate 
^^^»  the  company  shall  forthwith  pay 
7^  »M  sum,  -with  any  deductions  autho- 
^^  to  be  made  as  before   mentioned. 
4^  that  the  contractors  shall  be  entitled 
^  f^eshe  from  the  company  within  one 


month  from  the  delivery  of  each  cargo  the 
amount  of  the  monies  payable  in  respect 
thereof.  Provided  always,  that  no  sum  of 
money  shall  be  claimed  or  received  by  the 
contractors  on  account  of  the  sleepers  so 
supplied  until  sleepers  above  the  value 
of  2,000^.  shall  have  been  delivered  to 
and  certified  to  have  been  received 
by  the  company,  and  that  as  soon  as 
sleepers  to  the  amount  of  2,000^.  shall 
have  been  so  delivered  and  certified 
such  sum  of  2,000^.  shall  not  be  paid 
to  the  contractors,  but  retained  by  the 
company,  and  the  excess  only  of  the  value 
of  sleepers  supplied  above  2,000/.  be  from 
time  to  time  paid  to  the  contractors,  to  the 
end  that  the  company  may  always  have  in 
hand  2,000/.  for  the  purpose  of  securing 
the  due  performance  of  this  contract." 
This  sum  of  2,000/.  was  to  be  paid  within 
two  months  after  the  whole  of  the  350,000 
sleepers  *' hereinbefore  agreed  to  be  sup- 
plied" should  have  been  supplied  and  a 
certificate  given. 

The  dedaration  then  set  out  the  spe- 
cification referred  to  in  the  contract ;  in 
which  the  size  and  form  and  mode  of  cut- 
ting the  sleepers  were  described.  It  con- 
tained the  following  passages  :  —  "  The 
number  of  sleepers  required  under  this 
specification  is  350,000 ;  one-half  will 
have  to  be  delivered  in  1847,  and  the 
remainder  by  Midsummer  1848.  The 
port  at  which  the  deliveries  will  have  to  be 
made  is  Goole."  "  The  deliveries  are  to 
be  made  either  by  stacking  the  sleepers 
upon  a  wharf,  or  properly  loading  them 
into  a  boat  or  barge,  or  other  vessel,  as 
may  be  directed  by  the  resident  engineer." 
"  Payments  will  be  made  monthly  within 
one  month  of  the  date  of  the  engineer's 
certificate  of  the  delivery  of  each  cargo, 
after  sleepers  to  the  amount  of  2,000/. 
shall  have  been  delivered  and  certified, 
which  sum  of  2,000/.  shall  remain  in  the 
hands  of  the  company  as  a  guarantee  for 
the  due  performance." 

The  declaration  then  stated  that  the 
year  1847  and  Midsummer  1848  had 
elapsed.  That  as  to  the  175,000  sleepers, 
the  half  to  be  supplied  in  1847,  the 
plaintiffs  had  fulfilled  all  things  in  the  said 
indenture  contained  on  their  parts  to  be 
fulfilled  in  respect  thereof,  except  so  far  as 
they  were  prevented  by  the  defendants  j 
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•  SUward  (2).  The  deed  set 
tdaratioii  gives  the  engineer  a 
certify  or  not,  and  to  require 
DOty  as  he  may  think  proper. 
km  overrides  die  whole  con- 
inconsistent  ¥rith  the  supposed 
the  part  of  the  defendants  to 
ti  numher— ilfor^an  v.  Binnie 
r.  Wood  (4). 

ly  J. — ^There  is  a  difference 
case  in  which  the  person  who 
is  made  an  arbitrator,  and  the 
e  is  a  servant,  to  do  some  act 
mpany  might  order  him  to  do.] 
ase  several  engineers  of  the 
3  contemplated,  and  the  dis- 
be  exercised  by  any  one  of 
is  inconsistent  with  an  ex- 
int  that  the  sleepers  shall  be 
om.  Dig.  tit.  *  Pleader,'  C,  47. 
sd  Aspdin  v.  Austin  (5)  and 
iesifi). 

reply,  cited  Hartley  v.  Cum- 
d  FUkington  v.  ScoU  (8),  and 
,  referred  to  Wood  v.  the  Cop- 
Company  (9). 

Cur.  adv.  vult, 

!.J.  now  delivered  the  judg- 
3  Court.  —  It  was  admitted 
gument  of  this  case,  that  the 
not  be  supported ;  but  the 
sel  contended  that  the  decla- 
bad,  and  that  the  defendants 
ible ;  because  the  contract  set 
declaration  cast  upon  the  de- 
obligation  to  take  all  the 
ch  the  plaintiffs^ were  bound 
and  because,  if  the  defendants 
to  take  all  such  sleepers,  the 
(re  bound  to  deliver  them  at 
d  places  mentioned  in  the  spe- 
ithout  waiting  for  orders  from 

M.  644;  8.  c  3  Law  J.  Rep.  £zch. 

172. 

Rep.  710. 

Rep.  671 ;  i.  c  13  Law  J.  Rep.  (n.8.) 

1;   8.C.  13  Law  J.  Rep.  (n.s.)  aS. 

B.  Rep.  247 ;   a.  c  17  Law  J.  Rep. 

aEW.6£7;  8.cl5LawJ.Rcp.(N.s.) 

B»  Bep.  906  ^  a.  c.  18  Law  J.  Rep. 


the  defendants*  engineers.  We  have  care- 
fully considered  the  declaration,  and  are 
of  opinion  that  it  is  good,  and  that  upon 
both  poin^  the  plaintiffs  are  entitled  to 
our  judgment. 

To  ascertain  the  true  meaning  of  the 
parties,  we  must  look  at  the  contract  and 
specification,  which  by  reference  form  one 
instrument.  The  defendants  covenant  to 
pay  the  plaintiffs,  "  for  and  in  respect  of 
the  said  sleepers  hereinbefore  contracted 
to  be  supplied,  at  the  price  of  4«.  3<2.  per 
sleeper."  What  are  the  said  sleepers  there- 
inbefore contracted  to  be  supplied  ?  The 
plaintiffs  say,  **  they  are  a  fixed  number  of 
350,000;"  the  defendants  say,  ''they  are 
so  many  as  we  may  require  of  that  num- 
ber, at  the  discretion  of  our  engineer,  and 
no  more."  An  examination  of  the  instru- 
ment will  shew  that  this  view  of  the  de- 
fendants cannot  be  supported.  Before 
the  contract  was  made,  the  defendants  had 
ascertained  the  number  of  sleepers  they 
should  want,  and  accordingly,  in  their 
specification  said,  "  The  number  of  sleep- 
ers required  under  the  specification  is 
350,000."  Upon  this  basis  the  contract 
was  made.  It  recites  that  the  defen- 
dants are  desirous  of  being  supplied  with 
350,000  sleepers  and  that  the  plaintiffs 
are  willing  to  supply  the  said  350,000 
sleepers  mentioned  in  the  specification, 
and  contains  a  covenant  on  the  part  of  the 
plaintiffs  to  supply  the  defendants  with 
350,000  sleepers.  With  the  same  view,  a 
discretion  is  given  to  the  engineers  of  the 
company  to  alter  the  shape  of  the  sleepers 
"  at  any  time  before  the  complete  execu- 
tion of  the  contract  by  the  delivery  of  the 
whole  number  of  350,000  sleepers  ;"  and 
provision  is  made  with  reference  to  the 
payment  for  the  sleepers  which  entitles  the 
defendants  to  retain  in  their  hands  the  sum 
of  2,000/.  until  two  months  after  the  whole 
of  the  said  350,000  sleepers  agreed  to  be 
supplied  by  the  contractors  shall  have  been 
supplied.  If  the  defendants  were  not 
bound  to  take  the  whole  number,  the  event 
here  contemplated  might  never  arise ;  and 
the  plaintiffs  might,  in  that  case,  have 
supplied  sleepers  to  the  value  of  2,000/. 
without  the  means  of  compelling  payment 
for  the  same.  Indeed,  the  parts  of  the  con- 
tract referred  to  by  the  defendants*  counsel, 
when  taken  in  contrast  with  the  rest  of  the 
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instniment,  shew  that  the  whole  number  of 
sleepers  was  to  be  taken.  Much  is  left  to 
the  discretion  of  the  defendants'  engineers. 
They  may  say  when  and  in  what  number 
the  sleepers  are  to  be  delivered,  within 
certain  limits ;  they  may  alter  the  shape 
of  the  sleepers  ;  they  must  examine  and 
may  reject  those  which  are  defective ;  they 
are  to  certify  the  number  and  value  of 
those  delivered,  and  they  have  in  other 
respects  various  powers  expressly  conferred 
upon  them.  But  although  the  discretion  of 
the  engineers  is  thus  minutely  and  expressly 
defined,  they  have  no  power  to  say  how 
many  sleepers  shall  be  delivered.  The  con- 
tract is  not  to  supply  so  many  sleepers  as 
may  be  required  by  the  engineers,  not  ex- 
ceeding 350,000  ;  but  to  supply  the  fixed 
number  of  350,000,  the  number  which  the 
defendants  say  is  required  by  the  specifi- 
cation. 

The  second  point  is  clear  upon  the  face 
of  the  instrument.  The  defendants  are 
bound  to  take,  and  the  plaintiffs  are  bound 
to  supply,  350,000  sleepers;  but  they 
are  to  be  delivered  within  certain  limits, 
as  and  when  and  in  such  quantities  and  in 
such  manner  as  the  engineer  shall  direct. 
The  engineer  has  authority  to  alter  the 
shape  of  the  sleepers  before  the  contract  is 
completed,  and  the  contractors  are  not 
bound,  without  notice,  to  have  the  sleepers 
cut  in  the  shape  specified,  with  the  risk  of 
having  them  thrown  upon  their  hands, 
should  the  engineers  think  fit  to  alter  the 
shape  of  the  sleepers.  The  contractors 
could  not  have  delivered  half  of  the  sleepers 
on  the  day  of  the  execution  of  the  deed,  and 
the  other  half  on  the  1st  of  January  1848. 
Such  a  delivery  would  have  satisfied  the 
precise  words  of  the  specification,  but  not 
the  spirit  of  the  contract,  for  in  such  case 
the  engineers  would  not  have  had  an  oppor- 
tunity of  saying  when  and  in  what  quan- 
tities and  in  what  manner  the  sleepers 
should  be  delivered ;  they  would  not  have 
had  an  opportunity  of  altering  the  shape 
of  the  sleepers  if  they  had  thought  proper, 
and  the  plaintiffs  would  have  forestalled 
the  times  of  payment,  which  are  to  depend 
upon  the  deliveries  as  required  by  the 
engineers. 

For  these  reasons  we  are  of  opinion  that 
the  defendants  were  bound  to  take  the  whole 
number  of  350,000  sleepers,  and  that  the 


plaintiffs  were  entitled  to  notice  of  the  ti 
when  the  sleepers  would  be  required, 
that  consequently  the  plaintiifil  are  enti 
to  judgment. 

Judgment  for  the  plainiifk  (10] 


[COUNTY  COURT  APPEAL.*] 

1852.     1  JUSTICE,  appellant^  v.  Gosj 
Feb.  4.    j      AND  OTHERS,  respondau 

Trespass — False  Imprisonmeni^^ATi 
by  Police  Constable  —  Charge  of  Jui 
driving — Conviction — County  Court  Ap^ 

The  plaintiff  sued  the  defendants^  \ 
were  police  constables^  in  a  county  court,  ^ 
a  tortf  charging  them  with  having  arrw 
and  imprisoned  him  on  a  false  andunfons 
charge  ofjurious  driving.  On  the  trisl^  t 
plaintiff  stated  that  the  defendants  had  iak 
him  into  custody  and  detained  him  in  apoSct 
station  on  the  charge  of  furious  driving;  ^ 
the  charge  was  false  and  unfounded,  hi 
that  he  had  been  convicted  of  it  by  two  M 
tices  and  paid  the  penalty.  The  defeideB 
thereupon  objected  that  the  plaintiff  was  f 
out  of  court  by  his  own  statement,  and  the 
proved  the  conviction.  The  statute  2  ^ 
Vict.  c.  47.  s.  54.  authorizes  pdke  est 
stables  to  take  into  custody  persons  (^ 
mitting  the  offence  of  furiously  driving  t» 
public  highway  in  their  view.  The  ease  ' 
not  shew  that  the  plaintiff  comnUted  ^ 
offence  of  furious  driving  in  the  view  ef^ 
defendants.  The  county  court  Judge  dkr^ 
the  jury  that  the  conviction  was  a  contkt^ 
answer  to  the  plaintiff* s  claim. 

The  Court  of  appeal  held,  that  die  dif 
tion  of  the  Judge  below  was  wrong,  ^ 
reversed  the  judgment. 

This  was  an  appeal  by  the  plaintiff  f^ 
the  direction  of  the  deputy  Judge  of 
County  Court  of  Hertfordshire,  at  Bar* 

The  parties  not  agreeing,  the  case  '^ 

(10)  At  the  trial  of  the  issues  in  £iet,  tht  i0 
dants  had  a  yerdicton  a  pleatniyersiiigth«''r0 
ness  and  willingness**  of  the  plaintiffit,  alle^ 
the  declaration.  A  rule  nui  was  obtainsdfor  j^ 
ment  for  the  plaintiff,  now  obttante  vert0et9  ts  ^ 
issue.  Rajftnond  (Feb.  5)  shewed  oaate,  aad 
Court  held  that  the  allegation  was  iininalfT"^ ' 
made  the  rule  absolute. 

•  Coram  Maule,  J.,  Williams,  J.  and  Tilfimi^ 
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the  deputy  Judge  to  the  follow- 
:  *-  The  plaintiff  hrought  his 
the  above-mentioned  connty 
linst  the  defendants,  Gosling, 
nd  Sunman,  for  a  tort  in  taking 
custody  and  detaining  him  at 
y-station  at  Bamet  on  (as  he 
n  his  particulars)  a  false  and 
I  charge  of  furiously  driving  a 
I  gig  to  ^^  danger  of  passen- 
le  public  highway.-  The  plain- 
ed 25/.  damages.  The  cause 
in  the  county  court  before  a  jury 
9th  of  August  1851.  On  the 
he  plaintiff  stated  that  the  two 
i  first  named  arrested  him  be- 
and  11  o'clock  at  night  on  the 
ove  mentioned ;  that  the  charge 
ind  unfounded ;  that  before  they 
into  custody  he  informed  them 
ae  and  residence,  gave  them  his 
»ffered  to  verify  his  statement  by 
m  the  neighbourhood ;  that  the 
iants  notwithstanding  took  him 
dy  and  delivered  him  to  the  third 
,  who,  at  their  request,  detained 
'•  police  station  at  Bamet  until  he 
to  answer  the  charge ;  that  the 
18  afterwards  heard  before  the 
«,  who  convicted  him  of  the 
arged  against  him  and  fined  him 
greupon  the  attorney  for  the  de- 
isisted  that  by  this  statement  the 
ad  put  himself  out  of  court.  The 
Q  asked  if  the  defendants  could 
x>nviction,  on  which  an  examined 
5  following  conviction  was  proved 
by  the  defendants — "  Metropoli- 
Districtand  County  of  Middlesex, 
i  it  remembered,  that  on  the  28th 
)ril  A.D.  1851,  Walter  Justice,  of 
ttreet,  within  the  said  metropo- 
e  district  and  county  of  Middle- 
tor,  is  brought  before  us  James 
£sq.  and  Charles  Herbert  Cot- 
.,  two  of  Her  Majesty's  Justices 
tee  for  the  said  county  of  Middle- 
)unty  of  Hertford,  sitting  at  the 
•tty  sessions  court  within  the 
an  police  district  and  the  said 
ffer^rd,  and  is  charged  before  us 
ig  on  the  22nd  of  April  a.  d.  1851, 
uh  of  Finehley  in  the  said  dis- 
Haty  of  Middlesex,  in  the  public 


thoroughfare  there  situate,  there  and  then 
furiously  driven  a  horse  and  gig  along  such 
thoroughfare  to  the  common  dianger  of  the 
passengers  in  such  thoroughfare.  And  it 
appearing  to  us,  James  Dickens,  Esq.  and 
Charles  Herbert  Cottrell,  Esq.,  upon  the 
oath  of  William  Gosling  and  John  Sumner, 
credible  witnesses,  that  the  said  Walter 
Justice  is  guilty  of  the  said  offence,  we  do 
hereby  adjudge  the  said  Walter  Justice  to 
forfeit  and  pay  for  his  said  offence  the 
penalty  of  twenty  shillings,  to  be  applied 
as  the  statute  in  that  case  made  and  pro- 
vided directs.  Oiven  under  our  hands  the 
day  and  year  first  mentioned. 
"  James  Dickens. 
"  Charles  Herbert  Cottrell." 

The  plaintiff  admitted  he  had  paid  the 
penalty  so  adjudged  against  him,  and  had 
not  appealed  from  the  conviction  or  taken 
any  other  steps  to  impeach  its  validity. 
The  case  concluded  by  stating  "  that  there- 
upon the  said  deputy  Judge  being  of  opinion 
that,  under  the  circumstances  hereinbefore 
mentioned,  the  said  conviction  was  an 
answer  to  the  plaintiff's  claim  for  damages, 
directed  the  jury  to  find  a  verdict  for  the 
defendants.  The  plaintiff  being  dissatisfied 
with  the  said  determination  and  direction 
in  point  of  law,  appeals  against  the  same." 

Richmond  for  the  appellant. — ^The  county 
court  Judge  was  wrong  in  his  direction  to 
the  jury  to  find  for  the  defendants.  The 
only  evidence  adduced  against  the  plaintiff 
was  the  conviction  for  furious  driving. 
This  conviction  was  not  admissible  in  evi- 
dence at  all.  A  conviction  of  a  crime  is 
no  evidence  against  a  party  in  a  civil  action, 
for  it  is  not  a  proceeding  between  the 
same  parties.  It  was  also  inadmissible  on 
the  ground  that  possibly  the  conviction 
might  have  proceeded  on  the  evidence  of 
the  defendants  in  the  action — 1  Phillipps  on 
Evidence,  520,  8th  ed.  Possibly  the  latter 
objection  may  not  have  the  same  weight 
now,  but  the  first  remains  in  full  force. 
Secondly,  this  conviction  for  furious  driv- 
ing cannot  be  evidence  in  a  case  in  which 
the  question  is,  not  whether  the  plaintiff 
was  driving  furiously,  but  whether  he  was 
falsely  imprisoned.  It  is,  therefore,  irre- 
levant. Thirdly,  assuming  the  conviction 
admissible  and  relevant,  and  conclusive  as 
to  the  furious  driving,  it  could  not  be  con- 
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elusive  evidence  on  this  question,  whether 
the  defendants  were  guilty  of  false  impri- 
sonment. Even  if  the  conviction  would 
exonerate  the  defendants  from  liability  for 
arresting  the  plaintiff,  it  would  not  have 
justified  them  in  beating  the  plaintiff  or 
keeping  him  in  custody  for  a  week. 

[Maule,  J. — The  plaintiff  does  not  put 
his  case  on  any  such  grounds.] 

He  was  prevented  from  stating  his  case 
in  full.  The  statute  2  &  8  Vict.  c.  47, 
which  authorizes  police  constables,  as  these 
defendants  were,  in  arresting  individuals  in 
certain  cases,  contains  nothing  to  justify 
this  arrest.  Section  54.  permits  constables 
to  arrest  parties  who  tit  their  view  are 
guilty  of  furious  driving  in  a  public 
thoroughfare;  but  that  right  is,  it  is  sub- 
mitted, further  limited  by  section  63,  which 
enables  a  constable  to  take  into  custody 
any  person  committing  offences  under  the 
act  within  view,  provided  such  person  does 
not  inform  the  constable  of  his  name  and 
residence.  Here  the  plaintiff  gave  his  name 
and  residence. 

[Maule,  J. — Section  54.  applies  to  par- 
ticular offences  specified  therein.  If  Uiey 
are  committed  within  view  of  the  constable 
he  may  take  the  party  into  custody  whether 
he  gives  his  name  or  not.] 

It  lay  on  the  defendants  to  prove  that 
they  had  good  legal  cause  for  imprisoning 
the  plaintiff,  and  to  shew  affirmatively  that 
the  offence  was  committed  within  their 
view — Simmons  v.  Millingen  (1).  Where 
a  justification  for  a  trespass  rests  upon  a 
statutory  provision,  it  must  be  strictly 
ioWoYf^^—Maithews  v.  Biddulph{2).  It 
does  not  appear  anywhere  in  the  case  that 
the  defendants  saw  the  furious  driving. 

[Maule,  J. — It  may  be  that  the  con- 
stables, knowing  from  hearsay  that  the 
plaintiff  had  committed  the  offence,  took 
him  into  custody  and  got  him  properly 
convicted  by  the  magistrates.  But  it  would 
not  fi-om  such  conviction  follow  that  the 
defendants  had  authority  to  take  the  plain- 
tiff into  custody.  Can  it  be  said  that  the 
plaintiff  was  lawfully  arrested  ?] 

{^ElliSf  for  the  respondents. — The  objec- 

(1)  2  Com.  B.  Rep.  524;  s.  c  15  Law  J.  Rep. 
(h.s.)  C.P.  102. 

(2)  Z  Man.  &  0. 390 ;  s.  c.  II  Law  J.  Rep.  (n.s.) 
M.C.  15. 


tion  that  it  was  not  proved  Uiat  the  oflfe 
was  committed  withh:i  view  of  the  consta 
is  not  open  on  the  appeal.  It  was 
taken  in  the  court  below,  and  tlierei 
cannot  be  urged  on  appeal,  as  the  Coi 
have  already  decided.  J 

The  plaintiff  had  not  concluded  hit  a 
He  was  interrupted  by  the  defendai 
advocate  and  stopped  by  the  Court,  i 
decided  against  hhn  at  once. 

[WiLUAMS,  J.— «It  is  as  if  the  defends 
had  applied  for  a  nonsuit  on  the  open 
of  the  plaintiff's  case.  The  Judge  mer 
asks  if  the  defendants  have  t^  fon 
proof  of  the  conviction.] 

[Maule,  J. — In  the  statement  in 
case  that  thereupon  the  Judge  was  of  op 
ion  that  "under  the  circumstances  abc 
mentioned  the  conviction  was  an  answer 
the  plaintiff's  claim,"  he  must  be  taken 
mean  under  the  circumstances  mentioc 
in  the  plaintiff's  opening.] 

ElUs, — The  opening  of  the  plaintifi 
analogous  to  a  declaration  in  case  for  bh 
ciously  arresting  the  plaintiff  and  tak 
him  into  custody  on  an  unfounded  cluu 
The  burden  of  proof  lay  on  him. 

[Maule,  J. — This  is  clearly  a  ded; 
tion  in  trespass.  If  you  lay  hold  of  a  i 
and  take  him  to  a  police  office  it  is  a  I 
pass,  and  you  must  justify  it.] 

The    arrest    may    be    justified   ti7 
section  64.  of  the  above-mentioned  sta/ 
which  entitles  a  police  constable  to 
in  custody  not  only  persons  commi 
offences  within  their  view,  but  any 
suspected  of  having  committed  or 
about  to  commit  a  breach  of  the 
Here  the  defendants  had  reason  to  9 
the  plaintiff  of  having  committed  a 
of  the  peace. 

[Maule,  J. — They  do  not  say  to, 
any  proof  of  it.] 

The  case  is  not  clear.     It  shoul 
back  to  be  re-stated. 

Maule,  J. — No;    the  judgmf 
mtist  be  reversed  with  costs. 

Williams,  J.  and   TALFouai 
curred. 

Judgment 
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braver —  Conversion — Consignee — Ci«- 
t€mm^^NegUgence — Fire. 

J^l^re  is  no  conversion  of  goods  for  which 
toro'^mr  mU  Ue^  uniess  there  be  a  repudiation 
€f/^  tJke  right  of  the  owner^  or  the  exercise  of 
€Mr   eiominion  over  them  inconsistent  with  that 

JH^  residing  in  Paris,  despatched  seven 
cmm^m  of  goods  hg  a  railway ,  vi&  Dunkirk, 
to  London,  deliverable  to  N,  or  order.  One 
^JT  the  cases  arrived  at  Dunkirk  damaged. 
Jtj  the  agent  of  the  railway  and  of  the  Dun- 
icirk  and  Ltmdon  steamboats  in  connexion 
^inih  it,  had  the  damaged  ease  inspected 
^Uicording  to  the  law  of  France,  and  con- 
^^S^ned  it  to  the  defendant,  the  broker  for  the 
^^amboats  in  London,  to  hold  at  the  disposal 
^f  -A^.  or  order,  N.  accepted  a  bill  of  lading 
y^  the  case.  On  its  arrival  at  London,  no 
®**«  having  claimed  the  case  within  the  time 
V^cified  in  the  bill  of  lading,  the  defendant 
P^id  the  dutg  on  it  and  removed  it  into  a 
^^^sr^house  of  B,  and  B,  removed  it  into 
^^oiher  of  his  warehouses,  without  the  de^ 
f^^dant*s  knowledge.  There  it  was  burned 
^  an  accidental  fire. 

Held,  that,  whether  the  defendant  was 
^^^ndtopag,  or  justified  in  paging  the  duty, 
^^  not,  there  was  no  conversion  by  him. 

Hdd,  per  Maule,  J.,  that  there  was  no 
^^^giigenee  on  the  part  of  the  defendant. 


TioTer  for  the  conversion  of  a  case  con- 
^*>ning  pictnresy  frames,  &c. 

Pleas — First,  not  guilty  ;  second,  not 
P<»s«es9ed. 

,  At  the  trial,  before  Williams,  J.,  at  the 

^ttixigg  in  Trinity  term,  1851,  the  follow- 

^  fiicts  were  proved  : — ^The  defendant  was 

"^London  broker  for  a  line  of  steamboats 

(bring  between  London  and  Dunkirk,  in 

^tnmanication  with  the  Northern  Railway 

^  France.     In  August  1850,  the  plaintiff 

^■?<  residing  in  Paris,  and  by  his  direction 

™  'Valet,  Nisbett,  took  seven  cases  of  pic- 

.    t«^,  addressed  "  Nisbett,  Custom  House, 

l^udon  Bridge,  per  steamer,"  to  the  rail- 

^y  station,  and  got  a  receipt.     On  the 

^▼al  of  the  cases  at  Dunkirk,  one  of  them 

^(peared  to    have  suffered  damage.     In 

tiODformity  with  a  regulation  of  the  French 

lair,  Richard,  who  was  the  agent  of  the 

Vbv  Sbuis,  XXI.— C.P. 


railway  company  and  of  the  steamboats  at 
Dunkurk,  detained  the  damaged  case  for 
official  inspection  by  an  officer  of  the 
"  Tribunal  de  Commerce,"  and  forwarded 
the  others,  with  a  bill  of  sale,  deliverable  to 
N.  at  the  "  Custom  House,  London  Bridge, 
or  order,"  &c.  After  the  necessary  official 
examination,  Richard  paid  the  charges 
and  the  export  duty  on  the  seventh  case, 
and  shipped  it,  and  not  knowing  Nisbett's 
address,  made  out  a  bill  of  lading,  making 
it  deliverable  to  "  Mr.  Carey  (the  defen- 
dant) to  hold  at  the  disposal  of  Mr.  O. 
Nisbett,  Custom  House,  London  Bridge, 
or  order."  The  case  arrived  in  the  Thames 
on  the  14th  of  August,  but  as  neither  the 
plaintiff  nor  Nisbett,  nor  any  one  for  them, 
claimed  the  case  within  twenty-four  hours 
after  the  ship*n  report,  according  to  a  pro- 
vision on  the  margin  of  the  bill  of  lading, 
the  defendant,  in  order  to  protect  the  owner 
and  other  parties,  landed  the  case,  paid  the 
import  duty  for  it,  and  placed  it  in  the 
warehouse  of  Mr.  Barber,  on  Brewer's  Quay, 
with  whom  he  was  in  the  habit  of  ware- 
housing goods  arriving  by  the  Dunkirk 
steamers.  Barber  afterwards  removed  the 
case  in  question,  with  other  goods,  to  an- 
other warehouse  of  his,  in  Seething  Lane, 
without  the  knowledge  of  the  defendant, 
and  there  it  was  burned  in  an  accidental 
fire.  There  were  free  and  bonded  parts  in 
both  warehouses. 

The  learned  Judge  left  three  questions 
to  the  jury,  all  of  which  were  answered  in 
the  negative :  first,  whether  the  plaintiff 
authorized  the  defendant  to  act  as  he  did  ; 
secondly,  whether  the  object  of  the  defen- 
dant was  to  do  the  best  he  could  for  the 
consignee ;  thirdly,  whether  he  acted  as  a 
prudent  man  would  have  acted,  intending 
to  do  the  best  for  the  consignee.  Upon 
these  facts,  and  upon  the  answers  of  the 
jury,  the  learned  Judge  directed  a  verdict 
for  die  plaintiff  for  150/.,  with  leave  to  the 
defendant  to  move  to  enter  a  verdict  for 
him,  if  there  was  no  evidence  of  conversion, 
or  a  nonsuit,  or  to  reduce  the  verdict  to 
one  for  nominal  damages,  if  the  Court 
should  think  it  ought  to  be  so  reduced. 

A  rule  having  been  obtained  accordingly, 
in  Michaelmas  term,  1851, — 

Byles,  Serj.  and  G.  R.  Clarke  (Jan.  12) 
shewed  cause. — There  was  in  this  case 
evidence  of  a  conversion.     The  conduct 
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possession,  and  a  loss  afterwards  could  not 
constitute  a  trespass  or  a  conversion.  In 
order  to  make  an  act  a  conversion,  the 
person  doing  it  must  be  repudiating  the 
title  of  the  true  owner. 

JcRvis,  C.J. — I  am  of  opinion  that  the 
rale  should  be  made  absolute  to  enter  a 
noxisuit.     The  question  is,  whether  there 
^vras  any  evidence  to  prove  that  the  defen- 
dant was  guilty  of  a  conversion.     It  was 
admitted  that  the  question  was  one  of  law. 
I^lie  facts  were  that  seven  cases  of  pictures 
^were  despatched  by  the  plaintiff  to  London 
Md  Dunkirk,  that  one  was  broken,  and  after 
leaving  been  inspected  at  Dunkirk  was  con- 
signed by  Richurd,  the  agent  of  the  railway 
company  and  the  steamboats  at  Dunkirk, 
to  Carey,  the  defendant,  to  the  order  of 
Nisbett  at  the  custom-house.     It  is  said 
^at  Richard  had  no  authority  to  do  this ; 
^ut  the  defendant  acted  innocently  and 
Accepted  the  bill  of  lading ;  and  even  if 
Richard  had  no  express  authority,  Carey 
Was  guilty  of  no  conversion.     Carey  re- 
ccired  authority  by  the  bill  of  lading  to 
^load  the  goods,  and  was  bound  to  do  so 
^thin  a  given  time.     It  is  said  he  ought 
^  liave  taken  one  of  three  courses,  either 
^  leave  the  goods  in  the  ship,  or  to  allow 
^m  to  go  to  the  Queen's  warehouse,  or  he 
flight  to  have  put  them  into  a  bonded 
Warehouse,  or  with  a  bill  of  sight  into  a  free 
^•rehouse.     But  even  if  he  ought  to  have 
^•keii  the  first  course,  and  even  although 
^®  paid  the  duty  without  authority,  that 
*3l  not  make  him  liable  in  the  present 
Action.     His  duty,  as  consignee,  was  to 
^jj^ax  the  goods  and  hold  them  safely  for 
^«  phuntiff,  and  he  discharged  that  duty, 
^di  if  he  had  wrongfully  paid  the  custom- 
*^*^«e  oflScers.  The  goods  were  lost  through 
*^  accidental  fire,  for  which  neither  he  nor 
^^^    shipping  company  was    liable.     He 
•^^^d  m  the  matter  according  to  the  best 
^^    liis  judgment.     It  is  first  said  that  he 
^^a  not  authorized  in  fact  by  the  plaintiff 
^  do  what  he  did ;  but  if  the  goods  were 
^^**i signed  to  him,  whether  he  had  in  fact 
wxtlority  to  pay  the  duty  or  not,  he  was 
^thorized  to  put  them  in  safe  custody, 
^^xt,  it  is  said,  that  the  defendant  did  not 
^  as  a  prudent  man  would  have  done. 
™^tit  if  not  necessary  to  consider  that  point, 
^  tliat  would  not  make  him  guilty  of  a 


conversion.  Further,  it  is  said,  that  the 
defendant  acted  from  indirect  motives.  But 
if  a  man  acts,  not  wrongfully,  though  from 
improper  motives,  that  does  not  make  him 
guilty  of  a  conversion. 

Maulb,  J. — The  result  of  the  evidence 
and  the  argument  in  this  case  is,  that  the 
goods  were  destroyed  by  an  accidental  fire 
under  circumstances  which  make  the  owner 
bear  the  loss.  The  question  is,  whether 
the  evidence  shewed  that  Carey  had  been 
guilty  of  a  conversion.  There  is  no  doubt 
that  a  negligent  dealing  with  goods  by  a 
bailee  is  not  a  conversion;  there  is  no 
doubt  that  an  act  consequent  upon  negli- 
gence of  the  bailee  in  which  he  did  not  par- 
ticipate would  not  amount  to  a  conversion 
by  him.  He  is  not  liable  for  what  takes  place 
unless  it  happen  when  a  dominion  is  asserted 
by  him  over  the  chattel  which  is  the  sub- 
ject of  the  action.  If  the  thing  be  destroyed 
and  the  act  not  participated  in  by  the 
bailee,  but  the  thing  be  wrongfully  in  his 
possession,  there  may  be  a  conversion,  and 
an  action  may  lie,  although  the  defendant 
did  not  participate  in  the  act.  But  where 
there  is  no  unlawful  possession,  and  where 
the  destruction  is  not  participated  in  by  the 
bailee,  there  is  no  conversion.  The  goods 
in  this  case  were  in  the  hands  of  the  de- 
fendant under  condition  to  be  held  by  him 
for  the  plaintiff.  He  had  something  to 
do  in  respect  of  them ;  for  it  was  admitted 
by  the  plaintiff,  as  well  as  the  defendant, 
that  he  was  not  altogether  a  stranger,  but 
was  to  do  what  was  needful  in  the  matter. 
He  paid  the  duty,  and  it  may  be  that  he 
could  not  charge  the  plaindff  with  the 
amount.  I  am  inclined  to  tiiink  that  he  could ; 
but  if  he  could  not,  the  only  penalty  was 
the  loss  of  the  money  paid.  It  was  his 
duty  to  put  the  goods  into  a  fit  place ;  and 
it  is  not  said  that  the  place  into  which  they 
were  put  was  not  a  fit  one.  I  do  not  think 
that  there  was  any  negligence,  and  there 
certainly  was  no  conversion.  There  is  no 
conversion  unless  where  the  act  is  done  in 
the  assertion  of  dominion  over  the  goods. 
I  also  think  that  there  was  no  negligence, 
and  that  the  defendant,  if  liable  at  all,  would 
have  been  liable  in  trover.  But  that  is  not 
the  point  in  the  case.  I  am  of  opinion, 
therefore,  that  the  verdict  on  the  evidence 
ought  to  have  been  for  the  defendant  on 
the  plea  of  not  guilty.     The  jury  have 
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found  that  the  defendant  did  not  intend  to 
do  what  was  best,  and  what  a  prudent  man 
ought  to  have  done,  but  as  it  appears  in 
the  evidence  that  he  did  nothing  which  he 
might  not  properly  do,  I  think  he  was  not 
guilty  at  all,  and  at  all  events  that  he  was 
not  guilty  of  a  conversion. 

Cresswell,  J. — I  think  it  is  very  plain 
that  the  plaintiff  is  not  entitled  to  recover. 
The  result  is  the  same  as  to  Carey,  whether 
he  be  identified  with  the  shipping  company 
or  not.  It  would  indeed  be  very  singuliu: 
if  anything  which  took  place  in  this  case 
could  be  taken  as  amounting  to  a  conver- 
sion. The  defendant  received  the  goods  to 
take  care  of  for  Nisbett  or  Heald.  How 
can  it  be  said  that  he  has  been  a  conver- 
sioner?  He  has  never  repudiated  their 
right,  or  done  anything  inconsistent  with 
his  receiving  the  goods  to  take  care  of  them. 
It  is  not  said  that  he  put  them  into  a  wrong 
place.  He  put  them  into  a  proper  place 
for  Nisbett  to  get  them  from.  That  was  no 
conversion,  or  only  a  conversion  for  the 
real  owner*  But,  it  is  said  that  he  paid 
duty  upon  the  goods  which  he  ought  not  to 
have  done.  He  paid  that  duty  in  order  to 
put  the  goods  into  a  free  warehouse  ;  and 
it  may  be  said  that  he  need  not  have 
paid  the  duty,  but  could  have  put  them 
into  another  warehouse.  He  may  not 
perhaps  be  able  to  recover  back  the  money 
paid  for  the  duty  if  it  was  spent  uselessly. 
But  that  was  no  conversion,  as  he  was 
still  acting  for  the  owner  of  the  goods.  It 
is,  therefore,  perfectly  clear  that  there  was 
no  conversion  of  the  plaintiff's  goods,  and 
that  the  rule  for  a  nonsuit  should  be  made 
absolute. 

Williams,  J. — I  am  of  the  same  opinion. 
It  appears  that  Richard  was  agent  for  the 
shipping  company,  and  the  seventh  package 
having  met  with  an  accident  it  was  his  duty 
to  forward  it  to  London.  He,  therefore, 
consigned  it  to  Carey,  who,  on  its  arrival, 
put  it  into  a  place  of  usual  and  proper  cusr 
tody,  where  it  was  accidentally  burned.  I 
am  of  opinion  that  there  is  nothing  in  the 
case  which,  in  point  of  law,  is  equal  to  a 
conversion,  nor  anything  for  which  the 
defendant  is  liable. 

Rule  absolute  to  enter  a  nonsuit. 


IN  THE  EXCHEQUER  CHAMBER. 
1852. 


} 


ENTHOVEN  P.  HOYLEANDOTHEBS^  , 


Feb.  5  ^ 

Deed — Debentures — Blank  for  Paye»^- 
Name — Evidence — Warrant  for  Interest^ 
Promissory  Note — Stamp. 

The  plaintiff  advanced  money  to 
defendant  on  the  collateral  security  of  ^^ 
tain  debentures  in  the  foUowing  form,  v^^ 
ing  only  in  the  number-^^**  No.  5252. 
the  I5th  of  July  1850.  The  Governor  ^ 
Company  of  Copper  Miners  in  En^£^ 
promise  to  pay  to  H.  J.  Enthoven  or  o^-xi* 
at  S^Cj  the  sum  of  5001.  and  further  (o  ^^ 
to  the  holder  of  the  warrants  annexeti  ^ 
presentment  thereof  as  they  shall  fall  dm^ 
interest  on  the  said  sum  of  500/.  at  the  rai 
ofbl.  per  cent,  per  annum.*^  ■  The  doeumemt 
were  dated  on  the  I5th  of  July  1845.  TSb^ 
were  signed  by  the  secretary  and  v^n 
under  the  common  seal  of  the  eonpa^^S 
which  had  been  incorporated.  When  ses^^ 
by  the  company  there  was  a  blank  fir  ^^ 
name  of  the  payee,  which  the  defendant  ^ 
the  time  of  transferring  them  to  the  pk^ 
tiff,fUled  up  with  the  words  '*  Enthwen 
order**  and  indorsed  them.  To  each  (" " 
ture  were  affixed  several  warrants  vhie^ 
differing  only  in  date,  ran  <Att*— **  7*^^ 
Governor  and  Company  of  Copper  Min^^ 
in  England.  Warrant  for  12/.  10*. /or  o-^ 
half-year*s  interest  on  debenture  No.  525  ^ 
due  the  Uth  of  July  1849.  W.  /,  Secretary^ 
There  was  a  separate  warrant  annex^^ 
for  each  half-yearly  payment  of  inters 
that  would  fall  due  on  the  debenture.  Wk^^ 
payment  of  interest  was  demanded  the  wa^ 
rant  for  the  instalment  then  due  was  detach^ 
and  presented  separately  to  the  compa!m0 
bankers.  Subsequently,  the  interest  not  hei^ 
paid,  the  plaintiff  sued  the  defendant  to  r^ 
cover  his  money.  The  declaration  contam^ 
special  counts  on  the  debentures^  and  a  etmsB 
for  money  lent.  On  the  trial  the  debenture 
with  some  of  the  warrants  annexed  and  alS 
a  separate  warrant  were  put  in  evidene^ 
The  debentures  were  all  stamped  with 
12*.  6d.  promissory  note  stamp.  The  sepm* 
rated  warrant  had  no  stamp. 

Held,  that  the  debentures  were  not  pr^ 
perly  stamped,  and  were  void  instrvmefm 


*  Coram  Parke,  B.,  Pattesim,  J.,  Aldenon,  0 
Wightman,  J.,  Piatt,  3.  and  Martin,  B. 
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m  of  the  blank  left  for  the  name  of 
ee^  $iU  were  admissible  in  evidence 
\hat  they  were  worthless  securities  in 
of  the  count  for  money  lent, 
,  further t  that  the  separated  warrant 
a  promissory  note  and  did  not  re- 
\y  stamp. 

was  a  writ  of  error  from  the  Court 
mon  Pleas,  on  exceptions  to  the 
a  of  the  learned  Judge  who  tried 
le. 

action  was  assumpsit  against  the 
nty  and  contained  some  special 
m  certain  securities  ujider  the  seal 
GrOTemor  and  Company  of  Copper 
in  England.  The  eighth  count  was 
ey  lent,  and  the  tenth  for  interest. 
to  these  counts,  non  assumpsit. 
he  trial,  at  the  Guildhall,  oh'  the 
February  1850,  before  Talfourd,  J., 
uoved  that,  on  the  5th  of  August 
15,  the  plaintiffs,  by  the  hand  of  a 
mliffe,  their  agent,  had  advanced 
indant  3,500^.  on  seven  debentures 

Governor  and  Company  of  the 
Miners  in  England,  then  delivered 
Cunliffe  by  the  defendant,  each  of 
irhen  put  in  evidence  at  the  trial 
I  the  following  form,  only  severally 
red: 

Dvemor  and  Company  of  Copper 
rs  in  England.  Incorporated  by 
a  Charter,  a.d.  1691.  Capital 
Million  sterling. 

5252.  5001.  sterling.  London, 
t  15th  of  July  1850,  the  Governor 
mpany  of  Copper  Miners  in  England 
J  to  pay  to  H.  J,  Enthoven  or  order ^ 
lumking-house  of  Messrs.  Denison 
od,  Kennards  &  Co.,  the  sum  of 
alue  received,  and  further  to  pay  to 
der  of  the  warrants  annexed,  on  pre- 
Dt  thereof  as  they  shall  fall  due, 
t  on  the  said  sum  of  .500/.  at  the 
'  5/.  per  cent,  per  annum.  Given 
the  common  seal  of  the  corporation 
th  of  July  1845.  By  order  of  the 
if  assistants. 

John  McDonnell,  (l.s.) 
bglis.  Secretary. 

^  Indorsed  H.  J.  Enthoyen. 

died,  to  the  margin  of  the  debenture 
M  following  coupons  or  warrants : 
itO0iv«raorand  Company  of  Copper 


Miners  in  England.  Warrant  for  twelve 
pounds  \0s.  for  half-a-year's  interest  on 
debenture  No.  5252,  due  the  15th  of  July 

^®^^-  W.  IngUs,  Secretary." 

"  The  Governor  and  Company  of  Copper 
Miners  in  England.  Warrant  for  twelve 
pounds  10«.  for  half-a-year's  interest  on 
debenture  No.  5252,  due  the  15th  of  Jan. 
1 849.  ^  j^^j.^^  Secretary." 

There  was  a  similar  warrant  for  half- 
a-year's  interest  due  the  15  th  of  January 
1850 ;  and  another  similar  warrant  for  half- 
a-year's  interest  due  the  15th  of  July  1850. 

When  these  debentures  were  produced 
by  the  defendant  to  Cunliffe  on  the  5th  of 
August  in  question,  they  bore  the  seal 
of  the  Copper  Miners  Company,  but  there 
was  a  blank  space  left  in  each  of  them  for 
the  name  of  the  payee  where  the  words  in 
italics  occur.  This  space  the  defendant, 
in  the  presence  of  Cunliffe,  filled  up  in 
each  of  them  with  the  words  '*  H.  J. 
Enthoven  or  order,"  and  then,  after  indors- 
ing them,  delivered  them  over  to  Cunliffe. 
All  of  the  debentures  were  stamped  with 
a  125.  M.  promissory  note  stamp,  the 
proper  stamp  for  a  promissory  note  for  5001. 
One  of  them  had  in  addition  a  stamp 
directing  payment  of  a  duty  of  4/. 

When  the  debentures  were  delivered  to 
Cunliffe  they  had  attached  to  each  of 
them  warrants  or  coupons  for  the  several 
half-yearly  payments  of  interest  from  the 
date  of  the  debentures.  Some  of  these 
warrants  or  coupons  had  been  taken  off 
when  due,  and  presented  for  payment,  and 
had  been  paid  and  delivered  up.  The 
warrants  for  the  half-yearly  payment  of 
interest  on  the  15th  of  July  1848  had 
been  taken  off  and  presented  for  pay- 
ment, but  had  not  been  paid.  These  were 
produced  in  evidence  in  their  separated 
state.  There  was  no  stamp  on  any  of  them. 

The  counsel  for  the  defendant  objected 
to  the  reception  in  evidence  either  of  the 
debentures  or  of  the  separated  warrants. 
His  Lordship  overruled  the  objection  and 
received  the  evidence,  and  left  it  to  the 
jury  to  say  whether  the  transaction  of  the 
5  th  of  August  was  a  purchase  of  the  de- 
bentures absolutely,  or  was,  in  fact,  an 
advance  of  money  made  by  Cunliffe,  on 
behalf  of  the  plaintiffs,  on  the  security  of 
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those  instmments.  Secondly,  if  they 
thought  it  was  not  a  purchase  but  an  ad- 
vance of  money,  whether  it  was  an  ad- 
vance of  money  to  be  repaid  on  request* 
Thirdly,  whether,  if  they  should  be  of 
opinion  that  it  was  an  advance  of 
money,  but  not  to  be  repaid  on  re- 
quest, whether  it  was  an  advance  of  money 
to  be  repaid  in  any  intermediate  time 
during  the  five  years'  currency  of  the  de- 
bentures respectively,  in  case  failure  should 
be  made  in  payment  of  the  instalments  of 
interest  thereon  or  on  any  of  them  ;  and  he 
"  directed  the  jury  that  there  was  evidence 
for  their  consideration  on  each  of  the  said 
questions ;  that  if  they  should  be  of 
opinion  that  the  transaction  of  the  5th  of 
August  1845  was  not  a  purchase  of  the 
said  instruments,  but  an  advance  of  money, 
either  to  be  repaid  on  request  or  to  be 
repaid  at  any  intermediate  time  during  the 
currency  of  the  said  instruments  respec- 
tively in  case  failure  should  be  made  in 
payment  of  the  said  instalments  of  interest, 
or  any  of  them,  they  might  find  their 
verdict  for  the  plaintiffs  on  the  issue  lastly 
within  joined,  so  far  as  the  same  related  to 
the  eighth  count  of  the  declaration,  for  the 
sum  of  3,500/.,  and  also  on  the  issue  joined 
on  the  tenth  count  of  the  declaration  ;  and 
that  upon  such  last-mentioned  issue  they 
might  allow  interest  on  the  said  sum  of 
3,500/.  from  the  15th  day  of  January  1848, 
at  the  rate  of  5/.  per  cent,  per  annum."  The 
counsel  for  the  defendant  then  excepted  to 
this  direction,  and  contended  that  the 
documents  objected  to  were  not  admissible 
in  support  of  the  issue  on  the  eighth  and 
tenth  counts.  The  jury  found  that  the 
transaction  of  the  5  th  of  August  1845  was 
not  a  purchase,  but  an  advance  of  money ; 
that  the  money  was  not  to  be  repaid  on 
request,  but  was  an  advance  to  be  repaid 
forthwith  on  failure  of  the  payment  of  any 
of  the  instalments  of  interest,  and  they 
gave  a  verdict  for  the  plaintiff  on  the  eighth 
count  for  3,500/.,  and  on  the  tenth  count 
for  the  further  sum  of  393/.  155.,  being 
interest  at  the  rate  of  5/.  per  cent,  from  the 
15th  of  January  1848. 

Bovill,  for  the  plaintiff  in  error,  the 
defendant  below  (Feb.  4.) — The  separated 
coupons  or  warrants  were  not  admissible 
in  evidence  without  stamps.  They  are 
promissory  notes  in  fact  and  form. 


[Parke/  B.  —  How  are  the  Copr^ 
Miners  Company  bound  by  them  ?  T^^ 
cannot  bind  themselves  without  deed.  *^ 
coupons  can  only  be  binding  as  parts  of  ^ 
debentures.] 

The  coupons  are  signed  by  the  >ecr&<^ 
on  behalf  of  the  company.     The  phd^tji 
put  them  in  as  valid  instruments.    *I*|iei 
specify  the  amount,  and  when  and  by  ^hom 
such  amounts  are  to  be  paid.     In  ^ii^ 
V.   the  Sea  FirCy  Life   Asntranee   Gm" 
pany(l)  a  somewhat  similar  document  wm 
held  to  be  a  promissory  note.     Then  die 
document  was  simply  a  direction  to  the 
clerk  to  credit  a  person  with  a  eertin 
amount. 

[WioHTMAW,  J. — ^The  direction  to  credit 
is  equivalent  to  a  direction  to  pay.] 

The  coupons  were  intended  to  be  cot 
off  and  used  as  separate  instruments,  tnd 
to  be  transferred  from  one  person  to  as- 
other,  being  payable  to  the  holder. 

[Parke,  B. — ^Is  a  coupon  more  fhaa  ift 
10  U?] 

[WioHTMAN,  J.— Could  the  holder  rf 
one  of  these  coupons  sue  on  it  as  a  pio* 
missory  note  ?] 

It  is  submitted  that  he  could.  No  pl^ 
ticular  form  of  words  is  necessary  in  * 
promissory  note — Morris  v.  Lee  (2). 

[Parke,   B. — ^^Assuming  that  the  tenn 
'*  warrant"  can  mean  "  promise  to  paft 
have  you  any  authority   for  saying  ^ 
a  document  is  a  promissory  note  wlw* 
there  is  no  payee  ? J 

A  written  promise  to  pay  a  fictitiow 
payee  is   a  promissory  note  payable  to 
bearer.    Brooks  v.  Elkins{3)  and  fffce«*f 
V.  ^i7/»a»w*(4)shew  that  the  couponrcqiri^ 
a  stamp.     The  coupon  is  either  a  prom*' 
sory  note  made  by  the  company,  or  it  i** 
bill  of  exchange  drawn  by  thesecretaryo?^ 
the  company.     If  it  be  doubtfrd  whid»* 
is,  it  may  be  treated  as  either— -^dclif0*^* 
Collingridge  (5).  ^. 

[Parke,  B.  —  Suppose  three  i^?J^ 
tickets  marked  respectively  1,  2,  and  S  ^^ 
been  annexed  to  a  debenture,  and  the  ^ 

(1)  19  Law  J.  Rep.  (n.s.)  C.P.  805. 

(2)  2  Ld.  Rayro.  1396.  ^\ 

(3)  2  Mee.  &  W.  74 ;  i.  c  6  Law  J.  lUp.  i^^' 
Exch.  6.  t 

(4)  1  Ibid.  533 ;  8.  c.  5  Law  J.  Rep.  (wa)  &^ 
237. 

(5)  19  Law  J.  Rep.  (n.8.)  C.P.  268. 
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>— V  Ipiomiaeto  pay  12/.  10s. 
r  of  ticket  No.  1»  on  a  certain 
pay  12/.  lOs.  to  the  holder  of 
oa  another  day,  and  to  pay 
the  holder  of  ticket  No.  3  on  a 
sould  yon  contend  that  these 
red  stamps  ?  The  truth  is,  the 
lot  in  the  coupons  but  in  the 
The  coupons  are  nothing 
and  consequently  require  no 

the  debentures  were  not  ad- 
Bvidence.  Each  of  them  was 
ising  to  pay  to  blank.  It  was 
\t  the  blank  in  the  deed  should 
with  the  name  of  a  purchaser. 
T.  M*Morine  (6)  shews  that 
ansfer  of  shares,  with  a  blank 
lame  of  the  purchaser,  is  void 
But  the  debenture  here  may 
«  promissory  note  under  the 
i  Ann.  c.  9.  s.  1,  which  speaks 
y  notes  made  by  corporations, 
d  first  the  document  was  in 
nisaory  note  payable  both  as 
and  interest  to  the  bearer. 
B. — ^The  debenture  is  worth 
t  is  wholly  inoperatiye,  being 
a  blank  in  it.] 

defendant  filled  up  the  blank 
I  the  instrument,  it  became  as 

a  promissory  note,  for  every 

is  a  new  drawing — HUl  v. 
lodges  v.  Steward  (8)  PUmley 
9).     It  then  required  a  new 

).-— A  new  stamp  is  not  neces- 
indorsement  of  a  promissory 

ndant  altered  the  document 
indorsing  it.  That  makes  a 
necessary.  Ex  parte  Clarke 
HeketuoH  v.  Teague(\\)  were 
to. 

nr  the  defendants  in  error,  was 
>on. 

Cur*  adv.  vuU, 

k  W.  200 ;  8.  c.  9  Law  J.  Rep.  (n.s.) 

1S2. 
f. 

H.C.  249 ;  a.c.  5  Law  J.  Rep.  (n.8.) 

CXC.288. 

ML  *  R.  Ml :  8.  c  3  Law  J.  Rep. 
M. 


Judgment  was  now  delivered  by— 

Parks,  B.-*We  have  considered  this 
case,  and  we  do  not  think  it  necessary  to 
call  on  Mr.  Watson.  This  is  an  action  on 
several  bonds  or  debentures,  or  alleged 
promissory  notes  of  the  Governor  and 
Company  of  Copper  Miners  in  England. 
There  were  several  special  counts,  and 
also  one,  the  eighth,  for  money  lent  and 
advanced,  and  another,  the  tenth,for  interest. 
Upon  the  trial  there  was  offered  and  re- 
ceived in  evidence  certain  debentures, 
bonds,  or  promissory  notes  ;  one  of  them 
was  on  a  4/.  stamp,  a  proper  stamp  for  a 
deed.  It  also  had  as  well  a  proper  pro- 
missory note  stamp  for  500/. ;  viz.  a 
12«.  6d,  stamp.  All  the  other  bonds  had 
like  promissory  note  stamps.  There  was 
also  offered  in  evidence  a  detached  coupon 
or  warrant,  which  had  been  originally  an- 
nexed to  one  of  these  bonds,  debentures, 
or  promissory  notes,  and  afterwards  de- 
tached from  it.  One  of  the  exceptions  was, 
that  these  instruments  were  inadmissible  in 
evidence  for  want  of  proper  stamps.  Now, 
all  that  the  learned  Judge  decided  was, 
that  all  the  written  documents  were  ad- 
missible, and  if  they  were  admissible  for 
any  purpose  that  exception  cannot  prevail. 
If  an  improper  use  were  made  of  them 
afterwards  tihere  might  have  been  an  ex- 
ception taken  to  the  direction  to  the  jury 
with  respect  to  the  use  they  were  to  make 
of  them.  We  are  all  of  opinion  that  these 
bonds  or  debentures  were  properly  admit- 
ted in  evidence  for  one  purpose ;  that  is, 
for  the  purpose  of  shewing  that  really  they 
were  worthless  as  such,  and  thereby  laying 
a  foundation  for  the  plaintiff's  right  to 
recover  upon  the  money  counts.  If  they 
had  been  used  in  order  to  support  the 
special  counts,  and  the  learned  Judge,  had 
said  they  were  evidence  in  support  of  those 
counts,  it  would  have  been  wrong,  because 
the  debentures  were  not  on  proper  stamps ; 
and  in  the  next  place  they  were  void,  be- 
cause if  the  jury  believed  the  statement  of 
Cunliffe,  when  they  were  presented  to  him 
and  the  money  was  advanced  there  was  a 
blank  for  the  name  of  the  payee,  and  that 
blank  was  filled  up  afterwards  by  the 
defendant  with  the  words  "  H.  J.  Enthoven 
or  order."  Then,  with  respect  to  the  de- 
tached coupon,  we  have  already  pronounced 
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our  opinion  that  that  was  admissible,  be- 
cause, looking  at  the  face  of  it,  it  is  nothing 
but  a  mere  piece  of  paper ;  it  is  no  bill  of 
exchange ;  it  is  no  promissory  note,  since 
it  wants  the  essential  character  of  a  pro- 
missory note,  seeing  that  there  is  not  the 
name  of  any  person  mentioned  in  it  as 
payee.  The  judgment,  consequently,  will 
be  affirmed.* 

Judgment  affirmed. 


} 


ABLEY   V,    DALE. 


1852. 

Jan.  31. 

County  Courts  Act,  9  <^  10  Vict.  c.  95. 
8.  129. — Costs  of  Demurrer f  where  less 
than  51.  recovered  in  Tort. 

The  I29th  section  of  the  9  <^  10  Vict. 
c.  95.  deprives  a  plaintiff  who  recovers  less 
than  51.  in  an  action  on  tort,  in  a  superior 
court,  of  the  costs  of  a  demurrer  on  which 
he  has  succeeded,  as  well  as  the  costs  of 
issues  in  fact. 

Trespass  for  false  imprisonment. 

Pleas — first,  not  guilty ;  second,  a  jus- 
tification under  an  order  of  the  Judge  of 
the  Whitechapel  County  Court. 

Issue  joined  on  the  first  plea.  Demurrer 
to  the  plea  of  justification. 

On  the  argument  of  the  demurrer  the 
plaintiff  had  judgment(l).  At  the  trial 
of  the  issue  on  the  first  plea  the  plaintiff 
had  a  verdict,  with  40s.  damages. 

A  rule  nisi  was  obtained,  calling  on  the 
defendant  to  shew  cause  why  the  Master 
should  not  be  at  liberty  to  tax  the  costs 
of  the  demurrer  to  the  plaintiff. — [It  was 
agreed  that  the  record  should  be  taken  as 
if  a  suggestion  had  been  entered  after  ver- 
dict and  before  judgment.] 

Manisty  shewed  cause. — The  question 
in  this  case  is  whether  the  plaintiff  is 
entitled  to  the  costs  of  the  demurrer  ; 
under  the  County  Courts  Act  he  is  not 
entitled  to  the  costs  of  the  issue  in  fact. 
The  3  &  4  Will.  4.  c.  42.  s.  34.   enacts, 

*  An  objection  was  made  in  argument  to  the 
direction  of  the  Judge  at  the  trial,  that  there  was 
evidence  for  the  jur^  on  each  of  the  three  questions 
put  to  them.  In  giving  judgpnent,  Parke,  B.  went 
at  length  into  the  evidence,  and  the  conclusion  at 
which  the  Court  arrived  was,  that  the  direction  was 
right  upon  the  facts. 

(1)  20  Law  J.  Rep.  (n.8.)  C.P.  33. 


''  That  where  judgment  is  given  on  any 
demurrer  in  any  action,  the  party  in  whoie 
favour  such  judgment  is  given  shall  ako 
have  judgment  to  recover  his  costs  in  that 
behalf."  That  statute  gives  final  judg- 
ment for  costs  when  there  is  no  other  inoe 
but  the  demurrer;  but  when  there  are 
issues  of  fact,  as  well  as  a  demurrer,  the 
judgment  on  the  demurrer  is  only  inter- 
locutory till  the  trial  of  those  issues.  The 
County  Courts  Act,  9  &  10  Vict.  c.  95.  i. 
129,  enacts,  "  That  if  a  plaintiff  recoveii 
less  than  5^.  in  an  action  founded  on  tort, 
he  shall  have  judgment  to  recover  sneh 
sum  only,  and  no  costs."  The  final  jodg- 
ment,  therefore,  can  only  be  for  the  sun 
recovered,  and  there  cannot  be  anodicr 
final  judgment  on  the  demurrer.  Psefe 
V.  Grantham  {2)  was  cited  on  the  motion 
for  the  rul^  nisi.  There,  in  trespass,  tbe 
plaintiff  had  judgment  on  demurrer  and  s 
general  verdict  on  several  issues  of  ftet, 
with  20«.  damages,  and  there  was  no  as- 
sessment of  damages  on  the  issue  in  la;*; 
and  it  was  held  that  the  plaintiff  m 
entitled  to  the  costs  of  the  demurrer  only* 
That  case  arose  under  LordDemnan'sA^ 

3  &  4  Vict.  c.  24.  s.  2,  which  enacts,  tki* 
when  in  trespass  the  plaintiff  zecoveis  hy 
verdict  less  than  40«.  he  shall  not  recover 
any  costs  in  respect  of  the  verdict,  without 
a  certificate.  There  was  no  certificate 
given,  and  the  question  was,  whether  ^ 
plaintiff  should  have  the  costs  of  the  wbok 
action.  But  here  the  129th  section  of  ^ 
County  Courts  Act  applies,  and  the  case  ii 
just  the  same  as  if  there  was  one  £uthing 
recovered  on  the  issues  both  of  law  and  Acti 

[  Jervis,  C.J. — If  the  plaintiff  had  fiuW 
on  the  issue  of  fact,  he  would  have  Itfd 
his  costs  on  the  demurrer.  Must  he  ^ 
have  them  then  if  he  succeeds  ?] 

Quain,  in  support  of  the  rule. — ^Il»e5» 

4  Will.  4.  c.  42.  s.  34.  introduces  a  ^ 
rule.  It  provides  that  a  party  havn^ 
judgment  on  demurrer,  shall  haveJQ^i^ 
ment  for  the  costs  of  the  demuner,  wliicn 
he  had  not  before.  In  Gregory  ▼•  ^ 
Duke  of  Brunswick  (3)  it  was  held  tk^ 
that  statute  gives  a  right  to  judgment  tf*^ 
costs  in  all  cases  of  demurrer. 

(2)  8  Sc.  N.R.  722 ;  s.  c.  14  Law  J.  Rep.  {^ 
CP-  24. 

(3)  3  Com.  B.  Rep.  481 ;  s.  c  16  Law  J.  W 
(N.8.)  C.P.  35. 
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J, — ^By  the  County  Courts  Act, 
n  of  the  fitness  of  actions  to  be 
i  superior  courts  is  the  amount 
I  recovered.  If  the  action  be 
ben  the  act  says  that  the  plain- 
laTe  no  costs  in  the   superior 

fatfOTf^c.  of  Macclesfield  Y,  Gee 
ntiff,  after  having  a  judgment  on 
,  discontinued,  and  had  to  pay 
defendant,  but  it  was  held  that 
titled  to  die  costs  of  the  de- 
n  Reed  v.  Shrubsole  (5)  it  was 
plaintiff  obtaining  a  verdict  on 
nquiry,  is  not  deprived  of  his 
e  County  Courts  Act. 
18,  J. — The  reason  of  that  de- 
that  the  c^cer  before  whom  the 
I  place  had  no  power  to  certify, 
29th  section,  to  give  the  plaintiff 

cord  in  this  case  stood  without 
>{  fact,  the  plaintiff  would  be 
tied  to  his  costs,  even  if  only 
g  damages  were  assessed  on  a 
[uiry.  The  question  then  is, 
is  to  be  in  a  worse  position 
:t  of  his  having  judgment  on  an 
t.  The  plaintiff  is  entitled  to 
>r  the  costs  without  the  verdict. 

[J.J.  —  I  think  that  this  rule 
discharged.  An  action  on  a  tort 
t  in  the  superior  court,  and  the 
overed  less  than  5/.,  and  he  had 
judgment  on  demurrer.  After 
a  suggestion  was  entered  on 
ieprive  the  plaintiff  of  his  costs, 
istion  is,  whether  he  is  to  have 
'  the  demurrer.  It  is  imneces- 
sider  the  3  &  4  Will.  4.  c.  24, 
Dan's  Act,  because  the  later 
Vict.  c.  95.  provides  that  when 
ts  verdict,  pronounces  an  action 
5rior  court  to  be  frivolous,  the 
to  have  no  costs.  How  can  it 
;  a  plaintiff,  under  such  circum- 
ntitled  to  a  part  of  the  costs, 
lating  the  statute  ? 
r,— -I  am  of  the  same  opinion. 
la  one  which  might  have  been 

wftW.470;  8.c.]4LawJ.Rep.(N.s.) 

,B.Rcp.6S0;   t.o.  18  Law  J.  Rep. 

a%ZSX— C.P.  ' 


brought  in  a  county  court.  The  plaintiff 
recovered  less  damages  than,  under  the 
129th  section  of  the  County  Courts  Act, 
would  entitle  him  to  costs.  There  was  an 
.issue  in  fact  joined  between  the  parties, 
and  an  issue  in  law,  both  of  which  were 
found  in  favour  of  the  plaintiff;  but  the 
jury  who  tried  the  issue  of  fact  found  the 
plaintiff  entitled  to  less  damages  than  5/. 
Section  129.  of  the  9  &  10  Vict.  c.  95. 
provides,  that  if  an  action  be  brought  in 
any  of  the  superior  courts,  for  a  cause  of 
action  for  which  a  plaint  might  have  been 
entered  in  a  county  court,  and  a  verdict 
shall  be  found  for  a  sum  less  than  5/.,  if 
the  action  be  founded  on  a  tort,  **  the  plain- 
tiff shall  have  judgment  to  recover  such 
sum  only,  and  no  costs.*'  Now,  these  words 
are  to  be  construed  in  their  full  and  ordinary 
meaning,  unless  there  be  some  reason  to  the 
contrary ;  and  they  are  quite  sufficient  to 
deprive  the  plaintiff  of  these  costs.  The 
simple  meaning  is,  that,  in  the  event  which 
has  happened,  the  plaintiff  is  to  have  no 
costs  at  all.  It  may  be  said  that  the  words 
are  susceptible  of  a  narrower  construction, 
and  that  they  may  mean  that  the  plaintiff 
is  to  have  no  costs  in  respect  of  the  verdict. 
But  when  we  consider  the  scope  and  inten- 
tion of  the  County  Courts  Act,  it  is  clear 
that  the  129th  section  was  intended  to 
apply  to  these  costs  of  demurrer  as  well 
as  to  others.  Before  the  County  Courts 
Act,  under  the  Statute  of  Gloucester,  the 
plaintiff  would  have  been  entitled  to  these 
costs.  The  terms  "  no  costs,*'  in  the 
County  Courts  Act,  imply  a  negative  of 
all  costs  on  demurrer  as  well  as  on  verdict. 
The  spirit  of  that  act  is,  that  as  a  majority 
of  cases  are  fit  to  be  tried  by  tribunals 
which  can  try  them  more  properly  and 
cheaply  than  the  superior  courts,  penalties 
should  be  imposed  on  plaintiffs  going  into 
the  superior  courts  for  such  causes  of  action. 
With  certain  exceptions,  where  a  jury  find 
that  the  cause  of  action  in  tort  has  not 
resulted  in  less  than  5/.  damages,  they  find 
conclusively  that  it  is  one  which  was  not 
proper  to  be  tried  in  the  superior  court. 
Whatever  question  of  law  may  have  arisen, 
if  the  amount  recovered  be  not  sufficient, 
the  plaintiff  is  treated  as  a  person  who  has 
come  improperly  into  the  superior  court. 
The  plaintiff  here  says  "  I  demurred  to  this 
plea.  I  have  estabUshed  the  true  doctrine 
P 
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of  law,  which  is  in  my  favour."  The  an- 
swer is,  the  county  court  was  competent  to 
decide  on  the  point  of  law  as  well  as  on 
the  facts,  aild  the  county  court  Judge  might 
have  held  the  plea  not  sufficient.  If  it 
were  to  he  said  that  the  plaintiff  can  have 
no  costs  on  an  issue  of  fact,  hut  may  have 
heavy  costs  on  a  demurrer,  the  spirit  of 
the  act  would  he  defeated.  This  construc- 
tion is  in  perfect  consonance  with  all  the 
decided  cases. 

Cress  WELL,  J. — If  it  had  heen  necessary 
to  decide  this  case  under  Lord  Denman*s 
Act,  a  nice  question  might  have  arisen; 
hut  I  think  that  the  129th  section  of  the 
County  Courts  Act  makes  us  free  from  all 
embarrassment,  and  that  the  only  question 
is,  whether  a  verdict  has  been  found  for  a 
sum  less  than  5/.  I  think  the  words  of  the 
section  are  to  he  taken  in  their  common 
and  ordinary  acceptation. 

Williams,  J.  concurred. 

Rule  discharged. 


1852. 
Jan.  22 


} 


smith  AMD  OTHERS  V.  THE  HULL 

glass  company. 


JoirU'Stock  Company  —  Trading  —  Pur- 
chase of  Goods — Authority  of  Manager — 
Directors— Officers — 7  ^  8  Vict.  c.  110. 
— Deed  of  Settlement, 

A  joint-stock  company,  registered  under 
the  7  ^  S  Vict,  c,  110,  and  employed  in 
manufactures^  appointed  a  manager,  under 
a  clause  in  its  deed  of  settlement,  to  superin- 
tend and  transact  its  manufacturing  business. 
The  general  business  was  to  be  transacted 
by  a  board  of  directors,  who  had  power  to 
appoint  officers  and  delegate  their  authority. 
The  manager,  the  chairman  of  the  directors, 
the  deputy  chairman  and  the  secretary 
respectively  ordered  goods  necessary  for  the 
manufacture,  which  were  delivered  on  the 
company* s  premises  and  used  for  the  com- 
pany's purposes. 

Held,  that  without  any  delegation,  the 
manager  had  authority  to  give  such  orders 
in  the  absence  of  any  express  provisions 
to  the  contrary.  That  although  the  other 
officers  had  no  authority  to  give  such  orders, 
and  although  there  was  no  express  recogni- 
tion or  adoption  of  their  orders  by  the 
directors,  the  directors  must  be  taken  to  have 


known  that  the  goods  had  been  fi 
and  used,  and  that  therefore  the  i 
was  liable  to  pay  for  them. 

Debt  for  goods  sold  and  deliverc 

At  the  second  trial,  at  the  sitl 
Michaelmas  term,  1851,  before  Crest 
a  special  verdict  was  found,  whi 
afterwards,  by  consent,  tnm^  int 
cial  case. 

The  facts  were  the  same  as  in  i 
the  Hull  Glass  Company  (1),  n 
exception  that  the  company's  deec 
tlement  was  produced. 

It  appeared  from  the  case  that 
fendants  were  a  registered  joint-sto< 
pany,  carrying  on  business  unda 
of  settlement,  of  which  the  material 
were  to  the  following  effect. 

By  clause  7-  a  manager  of  the 
factories  and  business  of  the  compi 
to  be  appointed  from  time  to  tin 
was  to  reside  on  or  near  the  work 
company.  By  clause  53,  a  board  i 
tors  was  to  meet  once  a  week; 
clauses  55,  57f  and  59.  not  less  ita 
directors  could  act.  By  clause 
minutes  of  the  proceedings  at  snd 
were  to  be  signed  by  the  chairman 
two  directors  present;  or  if  the  sei 
company  were  attached,  to  be  sig 
the  chairman  only.  Clause  63.  % 
board  power  to  regulate  their  proc 
as  they  might  think  fit.  Clause  ( 
powered  the  board  to  appoint  one  < 
manager  or  managers  of  the  w< 
superintend  and  transact  the  mannfi 
business  of  the  company  under  tl 
troul  of  the  board ;  and  clause  7< 
them  power  to  appoint  a  solicitor, 
tary  and  other  officers,  clerks,  ft< 
clause  74.  the  board  were  entitled  i 
gate  such  of  their  powers  to  the  n 
as  would  enable  him  to  carry  on  tbi 
in  an  efficient  manner.  By  dm 
they  had  full  power  to  do  all  oti 
necessary  for  the  objects  of  the  oo) 
Clause  79.  directed  that  all  puidi 
be  made  by  or  on  behalf  of  the  cc 
should  be  paid  for  when  due  in  * 
biUs. 

In  order  to  limit  the  liability  of 
dual  shareholders,  the  board  was  d 

(1)  8  Com.  B.  Rep.  668;  t.e.  19  Lti 
(n.«.)  C.P.  123. 
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kue  81,  to  cause  all  contracts  on 
If  of  i\fe  company  to  be  made  with  an 
ess  stipulation  that  each  shareholder 
Id  be  liable  in  respect  of  such  contracts 
e  extent  of  his  share  only.  By  clause 
U  payments  were  to  be  made  by  order 
der  the  direction  of  the  board,  and  no 
lent  was  to  be  valid  without  such  order 
lection.  Clause  1 16.  gave  the  entire 
gement  of  the  affairs  of  the  company 
e  board  of  directors  in  conformity 
the  regulations  established  by  general 
ngs.  By  clause  117.  the  managers 
ecretary  yirere  to  attend  the  board  and 
sneral  meetings,  and  give  an  account 
tnmsactions  relating  to  the  business 
I  company,  and  were  to  keep  books 
eeounts,  and  to  obey  all  the  orders 
board.  By  clause  120.  the  directors 
empowered  to  delegate  their  powers 
f  one  or  more  of  their  body.  By 
I  142.  shareholders  were  prevented 
sontracting  without  an  order  of  the 
ors. 

)  orders  for  the  goods,  for  which  the 
was  brought,  were  given,  on  account 
company,  by  the  chairman  or  deputy 
um  of  the  directors  or  by  the  manager 
retary;  and  such  orders  were  inva- 
givenby  those  persons,  and  the  goods 
ielivered  on  the  premises  of  the  com- 
and  accepted  there  by  persons  in 
imployment,  and  were  used  in  their 
!ss  with  the  knowledge  of  the  direc- 

W.  Farthing,  Son  &  Co.,  merchants 
ineral  agents,  in  Hull,  were  employed 
)  company  as  such  general  agents, 
le  goods  were  in  their  possession  as 
agents,  to  be  sold  and  disposed  of 
e  plaintiffs,  to  whom  they  belonged, 
oods  were  all  delivered  with  invoices 
out  to  the  company  in  the  name  of 
orthing.  Son  &  Co.,  without  disclosing 
bintiffs  their  principals.     The  first 

was  ordered  by  W.  Farthing  the 

who  was  then  chairman  of  the 
ITS  of   the  company ;    the   second 

was  ordered  by  the  deputy-chair- 
the  third  parcel  by  the  manager  of 
»ks  and  fsustories,  and  the  fourth  by 
eretary.  Each  of  the  parcels  was  of 
dne  than  501.  There  was  no  general 
(V  made  by  the  company  nor  by  the 
»V|i  nor  was  any  minute  or  resolution 

bond  of  directors  authorizing  any 


of  the  said  orders  or  purchases,  or  dele- 
gating to  the  manager  any  of  the  powers 
given  them  by  the  deed,  except  certain 
resolutions  granting  Mr.  Farthing  a  salary 
for  his  services  as  general  manager. 

Bovill  (Butt  was  with  him),  for  the 
plaintiffs. — The  question  is,  whether  under 
the  circumstances  stated  in  the  special 
case,  the  plaintiffs  are  entitled  to  recover 
against  the  company  for  the  price  of  the 
goods.  The  company  is  a  corporation 
with  powers  modified  by.  the  Joint-Stock 
Companies'  Act.  And  the  case  may  be  con- 
sidered, first,  independently  of  that  act, 
and  then  with  reference  to  its  provisions. 
An  ordinary  trading  corporation  would, 
unquestionably,  have  been  liable  under 
the  circumstances— j?et?er^  v.  the  Lincoln 
Gas  Company  {2)  and  Church  v.  the  Im-- 
perial  Gat^Light  and  Coke  Company  (3). 
The  Joint-Stock  Companies'  Registration 
Act  empowers  registered  companies  to  con- 
duct business  according  to  their  registered 
deed  of  settlement,  and  the  defendants  in 
the  present  case  have  to  contend  that  there 
is  something  in  the  statute  or  in  the  deed 
which  prevents  them  from  being  bound  by 
contracts  such  as  are  stated  in  the  case. 
The  44th  section  of  the  act  7  &  8  Vict, 
c.  110.  contains  the  provisions  applicable  to 
this  case.  That  section  provides  that  every 
contract  entered  into  on  behalf  of  a  joint- 
stock  company  under  the  act  (except  con- 
tracts for  the  purchase  of  any  article,  the 
payment  for  which  does  not  exceed  50/.) 
shall  be  in  writing,  signed  by  two  of  the 
directors,  and  shall  be  sealed  with  the 
common  seal,  or  signed  by  some  ofificer 
of  the  company  on  its  behalf,  to  be 
thereunto  expressly  authorized  by  some 
minute  or  resolution  of  the  board  of  di- 
rectors ;  and  that  every  contract  for  the 
purchase  of  any  article,  the  consider- 
ation for  which  does  not  exceed  50/., 
may  be  entered  into  by  any  ofilcer  autho- 
rized by  a  general  bye-law  in  that  behalf ; 
and  that  every  such  contract  shall  be  re- 
ported to  the  secretary,  otherwise  the  party 
making  it  shall  be  liable  to  repay  the 
amount  to  the  company.  It  is  to  be 
observed,  that  with  regard  to  the  contracts 

(2)  6  Ad.  &  £.  829;  s.  c.  7  Law  J.  Rep.  (ii.8.) 
as.  113. 

(8)  Ibid.  846;  8.c.  7  Law  J.  R«p.(N.8.)  aB. 
118. 


108 


COURT  OF  COMMON  PLEAS ; 


r 


above  50/.  the  act  is  imperative,  and 
says  they  shall  he  entered  into  with  certain 
formalities;  whereas  the  provision  with 
respect  to  the  contracts  under  50/.  is  not 
imperative,  but  enabling  ;  and  it  is  clear 
that  with  respect  to  the  latter  it  was  not 
intended  that  companies  should  be  obliged 
to  appoint  persons  by  a  bye-law  to  enter 
into  them.  The  45th  section  of  the  act 
provides  for  the  formalities  to  be  adopted 
with  regard  to  bills  and  notes,  and  the  46th 
section  provides  that  all  instruments  bear- 
ing the  seal  of  the  company  shall  be  signed 
by  two,  at  least,  of  the  directors.  The 
provisions  of  these  three  sections  do  not 
take  away  the  general  power  of  the  com- 
pany to  contract:  at  all  events,  with 
respect  to  purchases  under  50/.  But,  it 
may  be  contended  that  under  the  Regis- 
tration Act  and  the  deed  of  settlement 
together  the  contracts  were  not  such  as 
bound  the  company.  The  preamble  of 
the  act  shews  that  the  object  of  the  legis- 
lature was  to  invest  joint-stock  companies 
with  the  incidents  of  corporations.  The 
25th  section  enumerates  the  powers  and 
privileges  to  be  given  to  a  company  regis- 
tered under  the  act.  The  fourth  branch 
of  those  powers  is  **  to  enter  into  contracts 
for  the  execution  of  the  works,  and  for  the 
supply  of  the  stores  and  for  any  other 
necessary  purpose  of  the  company."  The 
12th  clause  is  "  to  perform  all  other  acts 
necessary  for  carrying  into  effect  the  pur- 
poses of  the  company,  and  in  all  respects  as 
other  partnerships  are  entitled  to  do."  The 
13th  section  gives  power  to  appoint  not 
less  than  three  directors.  The  27th  section 
relates  to  the  powers  of  the  directors  to 
appoint  officers,  meetings,  &c. ;  and  there 
is  a  prohibition  against  shareholders  acting 
in  the  affairs  of  the  company  otherwise 
than  by  means  of  the  directors.  Then,  on 
looking  through  the  provisions  of  the  deed 
of  settlement,  there  are  many  general  powers 
to  be  found,  but  no  clause  excluding  such 
orders  as  are  found  to  have  been  given  in 
this  case,  or  preventing  the  providing  of 
necessary  goods  in  the  manner  in  which  they 
were  provided  here.  An  ordinary  trading 
corporation  might  give  its  orders  in  any 
way  necessary  for  their  business,  and  the 
statute,  by  the  27th  section,  and  the  deed 
by  its  142nd  clause,  restrain  the  share- 
holders from  interfering,  and  that  is  the 


only  restriction.  Again,  there 
cuted  contract  of  which  the  coir 
had  the  benefit ;  and  they  are  lia 
ground.  Hall  v.  the  Mayor,  ^c. 
(4)  and  Ridley  v.  the  Plymouth,  < 
iny  and  Baking  Company  (5)  ma 
upon  on  the  other  side.  But  in  tl 
those  cases  the  contract  was  for< 
business  of  the  company,  and 
alluded,  in  the  judgment,  to  tb 
there  was  no  evidence  of  the  m 
company.  The  latter  case  wai 
being  governed  by  the  former,  a 
was  placed  chiefly  on  the  r^tificl 
contract  by  a  board  of  direc 
the  judgment  proceeded  on  the  g 
the  ratification  was  not  good,  i 
been  made  by  a  competent  : 
directors. 

Huyh  Hill,  for  the  defends 
parties  who  entered  into  the  a 
the  purchase  of  the  goods,  for  1 
which  this  action  is  brought,  hai 
to  bind  the  company.  By  the  2 
of  the  7  &  8  Vict.  c.  110.  an) 
entitled  to  inspect  the  deed  of 
at  the  registry  office,  and  by  d 
plaintiffs  might  have  learned 
the  parties  authorized  to  entei 
tracts.  The  12th  clause  of  the  2J 
which  empowers  the  company 
all  acts  necessary  for  carrying  < 
poses,  and  in  all  respects  as  otb 
ships  are  entitled  to  do,  does 
that  each  member,  director,  or  < 
have  the  same  power  as  if  the  ] 
were  an  ordinary  one  ;  it  mea 
shew  what  the  corporation  is  ent 
Then  the  27th  section  precludes 
holders  from  doing  anything  exa 
the  directors.  The  44th  section  p 
formalities  necessary  for  contr; 
have  not  been  attended  to  hei 
47th  and  48th  sections  relate  to 
of  bye-laws  such  as  are  necesi 
the  44th  section  to  make  an  o£ 
company  competent  to  enter  i: 
tract  for  a  purchase  under  50/. 
to  the  deed,  it  would  appear  firoi 
57th  and  58th  clauses,  that  tli 
could  not  act  except  as  a  boar 

(4)  5  Q.B.  Rep.  526 ;  s.  c.  IS  Law 
Q.B.  107. 

(5)  2  Exch.  Rep.  71 1 ;  k.  c  17  Law 
Exch.  252. 
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there  most  be  three  of  them  present. 
There  is  nothing  in  the  act  or  in  the  117  th 
dsuse  of  the  deed  that  gives  power  to 
any  officer  to  order  goods  or  make  con- 
tnets.  The  120th  clause,  which  gives 
power  to  the  directors  to  delegate  their 
BQthority,  has  not  been  acted  upon,  as 
no  delegation  has  been  shewn.  From 
a  review  of  the  statute  and  the  deed 
of  setdement  it  appears  that  no  order 
can  be  binding  per  se  upon  the  com- 
pany, unless  it  was  made  by  the  directors 
or  some  person  duly  delegated  by  them. 
Therefore,  if  it  be  necessary  that  the 
orders  should  nave  been  given  by  a  person 
hsTing  competent  authority,  that  not  having 
been  done,  the  plaintiffs  are  not  entitled 
to  recover.  But  it  is  contended  that  inas- 
much as  the  goods  were  delivered  on  the 
premises,  and  used  for  the  purposes  of 
the  company,  and  with  the  knowledge  of 
the  directors,  the  company  is  bound.  But 
there  was  no  minute  or  act  recognizing 
the  order  or  the  user  by  the  directors 
u  a  board ;  and  by  allowing  the  goods 
*  be  used,  they  did  not  ratify  the  order, 
ddea  the  cases  of  Ridley  v.  the  Ply^ 
"'oiitA,  8^c.  Grinding  Company  and  Homer- 
^em  V.  the  Wolverhampton  Waterworks 
^^mpafty  (6)  shew  that  a  public  company 
>>MK»poTated  by  an  act  of  parliament  can- 
not generally  contract,  except  in  the  manner 
*pcdfied  either  in  the  special  act  or  the 
S^eral  acts  to  which  it  is  subject. 
Bfmlly  in  reply. 

JiRvis,  C.J. — T  am  of  opinion  in  this  case 
^  the  plaintiffs  are  entitled  to  the  judg- 
""^tof  the  Court.  There  were  four  different 
^^•••es  of  orders  given  for  the  goods.  With 
'^B'pcct  to  the  first  class,  which  consisted  of 
9^  ordered  by  the  manager,  if  we  adopt 
"**  rules  supposed  to  govern  joint-stock 
^panics,  it  must  be  taken  that  the  autho- 
^to  give  such  an  order  was  delegated  to 
ue  manager.  The  69th  clause  of  the  deed 
^powers  the  directors  to  appoint  a  manager, 
J*]^  is  to  superintend  and  to  transact  the 
"'^•bess  of  the  manufactory  of  the  com- 
P^y»  and  it  must  be  admitted  that  he 
^'^have  authority  to  purchase  materials, 
^'^  there  were  something  in  the  act  or  the 

^  6Bxeh.  Rep.  137;  ■.&  20  Law  J.  Rep.  (n.s.) 


deed  of  settlement  to  prevent  him.  It  is 
quite  consistent  with  all  the  provisions  of 
tiie  statute  and  of  the  deed  that  the  manager 
had  a  delegated  authority ;  and  he  might 
have  had  a  general  authority.  But  as  to 
the  other  three  classes  of  orders,  which  were 
given  by  the  chairman,  the  deputy  chair- 
man and  the  secretary,  there  is  a  difference. 
It  is  said  that  the  company  must  be  known 
to  be  acting  under  the  deed  of  settlement, 
and  that  the  public  have  no  reason  to  com- 
plain if  they  deal  with  unauthorized  persons, 
because  they  may  see  the  deed  registered ; 
but  on  this  point  I  pronounce  no  opinion. 
In  this  case  even  if  the  chairman,  the  de- 
puty-chairman, and  the  secretary  had  no 
authority,  and  even  if  their  order  was 
never  duly  adopted  and  recognized,  yet  it 
must  be  taken  that  the  goods  were  used 
with  the  knowledge  of  the  directors,  and 
therefore  as  to  these  three  classes  the  goods 
must  be  taken  to  have  been  ordered  by 
the  directors. 

Maule,  J. — I  also  am  of  opinion  that 
the  plaintiffs  are  entitled  to  succeed.  The 
defendants  are  a  joint-stock  company,  and 
the  action  is  brought  under  the  provisions 
of  the  Joint-Stock  Companies*  Registration 
Act  and  the  registration  deed.  The  statute 
and  the  deed  together  enable  the  defendants 
to  carry  on  business  by  means  of  directors. 
They  speak  of  directors  generally.  Where 
notice  is  to  be  given,  it  is  to  be  given  to 
the  directors,  and  not  to  the  shareholders. 
It  would  be  contrary  to  the  spirit  of  the 
Joint-Stock  Companies'  Act,  if  such  com- 
panies had  not  somehow  all  the  ordinary 
liabilities  necessary  for  carrying  on  trade. 
In  the  present  case  the  directors,  under  the 
act  of  parliament  and  the  deed  together, 
were  empowered  to  appoint  as  many  mana- 
gers as  they  should  think  fit  for  carrying 
on  the  business  of  the  company.  It  is  said, 
in  a  late  case,  that  there  is  a  difference  be- 
tween an  ordinary  partnership  and  a  joint- 
stock  company,  and  that  it  must  be  known 
to  the  public  that  under  the  Joint- Stock 
Companies*  Registration  Act  a  deed  of 
settlement  must  be  registered,  and  it  may 
well  be  that  a  person  contracting  with  such 
a  company  must  be  taken  to  be  cognizant 
of  the  powers  conferred  by  the  deed  upon 
the  directors  ;  but  it  by  no  means  follows 
that  he  must  be  taken  to  be  cognizant  of 
the  proceedings  of  the  directors.  On  look- 
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ing  at  the  deed  in  this  case,  such  a  person 
would  see  that  the  directors  are  empowered 
to  carry  on  business  by  means  of  persons 
employed  by  them  under  the  provisions  of 
the  deed  and  the  act.  There  was  nothing 
in  this  case  to  shew  that  the  plaintiffs  or 
the  public  had  any  means  of  knowing  that 
any  one  who  ordered  or  received  goods  for 
the  company  was  not  authorized  to  do  so. 
On  the  contrary,  the  act  of  parliament  and 
the  deed  of  settlement  enable  the  com- 
pany to  carry  on  their  business  by  persons 
whom  the  directors  may  appoint ;  and  the 
plaintiffs  could  not  ascertain  whether  the 
persons  ordering  the  goods  were  regularly 
appointed  or  not.  They  find  that  there  are 
persons  carrying  on  the  business  and  re« 
ceiving  goods  on  the  premises  within  the 
scope  of  the  business ;  and  this  seems  to 
be  done  within  the  knowledge  of  the  com- 
pany. This  is  a  case  of  persons  or  a  body 
corporate  carrying  on  business  at  a  certain 
place  by  persons  authorized  by  them  and 
acting  within  their  apparent  knowledge. 
There  is  no  difference  between  this  case  and 
one  of  a  transaction  in  the  ordinary  course 
of  business  at  a  shop  or  counting-house. 
In  such  a  case,  a  customer  is  not  obliged 
to  prove  the  authority  of  the  shopman  or 
clerk  with  whom  he  deals ;  if  the  persons 
employed  are  acting  contrary  to  the  autho- 
rity of  their  employers,  that  is  the  fault  of 
the  latter.  It  seems  to  me,  therefore,  that  the 
company  is  bound  by  the  acts  of  persons 
taking  upon  themselves  with  their  authority 
to  act  in  their  name,  and  receiving  goods  at 
their  place  of  business.  The  case  differs 
from  one  in  which  the  contracting  party 
must  be  taken  to  know  that  the  persons 
with  whom  he  dealt  were  incompetent  to 
enter  into  the  contract.  Every  presump- 
tion here  is  in  favour  of  the  plaintiffs  and 
against  the  defendants,  that  the  goods  were 
ordered  and  enjoyed  by  the  company ;  and 
the  only  objection  is,  that  the  persons  act- 
ing for  the  company  were  irregularly  ap- 
pointed according  to  the  rule,— a  circum- 
stance which  is  within  the  knowledge  of 
the  company,  and  not  within  the  know- 
ledge of  any  one  but  the  company. 

Cresswell,  J.— I  also  am  of  opinion 
that  the  plaintiffs  were  entitled  to  recover. 
With  reference  to  the  goods  which  are 
found  to  have  been  ordered  by  the  manager, 
and  to  have  been  delivered  on  the  premises 


and  used  there,  it  must  be  taken  that  the 
manager  was  properly  appointed,  and  by  the 
69th  section  of  the  deed  of  settlement,  the 
manager  is  empowered  to  transact  the  manu- 
facturing business  of  the  company,  and 
must  have  power  to  order  goods.  Aa  to  the 
second,  third,  and  fourth  parcels  of  goods, 
they  were  ordered  by  the  secretary  or  one 
of  the  directors.  I  do  not  mean  to  say 
that  any  one  of  those  persona  was  entitled 
to  give  the  orders.  But  the  goods  weie 
delivered  with  invoices  to  the  company, 
shewing  that  they  were  sold  to  the  com- 
pany, and  they  were  taken  by  persons  who 
had  power  to  take  the  goods  of  the  eora- 
pany  into  their  possession.  I  cannot  but 
assume  that  the  directors  knew  of  the  in- 
voices, and  that  knowing  the  goods  had 
come,  they  allowed  them  to  be  used.  The^ 
directors,  therefore,    adopted   the  orden,^,,^ 

and  recognized  the  statement  in  the  in- 

voices. 

Williams,  J. — I  am  of  the  same  optnioi^^ 
The  case  states  that  the  goods  in  quesda 
were  received  on  the  premises  and  used  f 
the  purposes  of  the  company.  I  think  tLs 
statement,  with  the  other  &cts,  puts  ~~ 
case  on  the  same  footing  as  if  ordered  ^ay 
all  the  directors,  though  not  sitting  am  a 
board,  and  afterwards  used.  I  think  if  tkm.«t 
had  been  proved  it  would  have  made 
company  liable. 


Judgment  for  the  plainHfi^ 


1852 
Jan.  22 
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Lease —  Covenant — Cofw^mefwrn— /^Ns^ 
tuating  Rent — Average  Price  of  Whea^'^^ 
Tithe  Commutation  Aet—b  ^  6  WUl^  *• 
c.  71.  *.  56. 

A  lessee  covenanted  to  pay  a  certmrntr^^ 
sitbject  to  a  proviso  for  increasing  or  r^rf*^ 
ing  it  every  year  according  to  the  m99f^^ 
price  of  wheat  in  every  year  (snckawer^ 
to  he  ascertained  from  the  curreni  y€^* 
average^  under  the  Tithe  CommuMtitm  A^ 
6^7  Wm.  4.  c.  71 .  *.  56;.     Thnerel^nt 
give  an  annual  average  computed  fnm  ^ 
averages  of  the   last  seven  years,  0nd  ^ 
averages  of  the  one  year  only  :*~^HM,  nt9ef^ 
thelessy  that  the  parties  must  be  total  t^  ^ 
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^  Mpietuual  average  published 
the  average  for  the  year. 

It  demise. 

iration  stated  that,  by  indenture 
of  March  A.D.  1848,  the  plain- 
i  to  the  defendant  a  certain 
emises  to  hold  for  twenty-one 

ensuing,  paying  yearly  the 
L,  subject  to  a  proviso  therein* 
led  for  reducing  or  increasing 
lad  for  every  year  of  the  term 
first  year)  payable  on  two  days 
in  the  year.  The  proviso  was 
Qos*: — Provided  always,  and  it 
leclaxed  and  agreed,  that  the 
rent  shall  be  subject  or  liable 
shall  be  reduced  or  increased 
ur  of  the  same  term,  except  the 
sreof,  in  manner  following,  that 
hen  the  average  price  of  wheat 

year  of  the  said  term  (such 
!e  in  any  one  year  of  the  term 
and  ascertained  from  the  then 
r's  averages,  which  are  taken 
ith  of  January  in  every  year 
by  virtue  of  an  act  of  parlia- 
1  in  the  6  &  7  Will.  4,  intituled 
)r  the  Commutation  of  Tithes 
.  and  Wales,')  shall  be  under 
iSs.  per  quarter,  and  not  under 
405.  per  quarter,  then  the  rent 
premises  for  such  year  of  the 
lall  be  the  sum  of  570/. ;  when 
price  of  wheat  in  any  one  year 
term  (such  average  price  to  be 
ascertained  as  aforesaid)  shall 
e  sum  of  iOs.  per  quarter,  then 
the  said  premises  for  such  year 
term  shall  be  the  sum  of  520/. ; 
erage  price  of  wheat  in  any  one 
said  term  (such  average  price 
I  and  ascertained  as  aforesaid) 
ove  the  sum  of  6Ss.  per  quar- 
it  above  the  sum  of  768,  per 
m  the  rent  of  the  premises  for 
of  the  said  term  shall  be  the 
L ;  and  when  the  average  price 

any  one  year  of  the  said  term 
ge  price  to  be  taken  and  ascer- 
afbresaid)  shall  be  above  the 
^  per  quarter,  then  the  rent  of 
80  iar  such  year  of  the  said 
te  Ihe  sum  of  720/. 

i  then  stated  a  covenant 


to  pay  the  rent ;  an  entry  under  the  demise ; 
and  that  four  several  sums  of  310/.  became 
due  and  in  arrear  for  four  several  half- 
years,  on  the  29th  of  September  1849,  the 
25th  of  March  1850,  the  29th  of  Septem- 
ber 1850,  and  the  25th  of  March  1851. 

Plea — That  no  part  of  the  rent  in  arrear 
accrued  until  after  the  expiration  of  the 
first  year ;  that  the  average  price  of  wheat 
in  each  year  during  whieh  each  of  the  four 
several  half-yearly  sums  of  the  rent  in 
arrear  accrued  due,  was  under  the  price  of 
48«.  per  quarter,  and  not  under  40«.,  by 
reason  whereof  die  rent  was  570/.  accord- 
ing to  the  proviso;  that  the  arrears 
amounted  to  1,140/.,  and  that  the  defen- 
dant paid  that  amount  before  action  in 
satisfaction  and  dischaige. 

Replication,  that  the  average  price  of 
wheat  in  each  year  of  the  term  during 
which  each  of  the  said  four  half-yearly 
sums  of  rent  accrued  due  (such  average 
being  taken  and  ascertained  as  in  and  by 
the  said  indenture  is  mentioned  and  re- 
quired) was  not  under  the  said  sum  of  48^. 
per  quarter,  and  that  the  defendant  did  not 
pay  to  the  plaintiff  the  said  monies  in  the 
plea  mentioned,  in  satisfaction  and  dis- 
charge, modo  etformd.     Issue  joined. 

A  special  case  was  stated  for  the  opinion 
of  the  Court,  from  which  it  appeared  that 
the  action  was  brought  to  recover  100/. 
from  the  defendant,  being  25/.  claimed  by 
the  plaintiff  as  remaining  unpaid  in  respect 
of  each  of  the  four  half-yearly  periods 
mentioned  in  the  declaration,  the  plaintiff 
having  received  285/.  for  each,  without 
prejudice  to  his  right  to  the  sum  of  25/. 
additional  for  each. 

The  Tithe  Commutation  Act,  6  &  7 
Will.  4.  c.  71.  s.  56,  directs,  that  in  the 
month  of  January  every  year,  the  Comp- 
troller of  Com  Returns  for  the  time  being, 
or  such  other  person  as  may  from  time  to 
time  be  in  that  behalf  authorized  by  the 
Privy  Council,  shall  cause  an  advertise- 
ment to  be  inserted  in  the  London  Ga^ 
zette,  stating  what  has  been,  during  seven 
years  ending  on  the  Thursday  next  before 
Christmas-day  the  next  preceding,  the 
average  price  of  an  imperial  bushel  of 
British  wheat,  barley,  and  oats,  computed 
from  the  weekly  averages  of  the  com 
returns. 

The  advertisement  in  the  London  Oazette 
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of  the  7tb  of  January  1849  (punuant  to  the 
act,)  gave  the  average  for  the  seven  years 
ending  on  the  Thursday  next  before  Christ- 
mas-day 1848,  of  the  price  of  wheat  as 
6s.  lO^d.  per  bushel.  The  Gazette  of  the 
8th  of  January  1850  stated  the  average 
for  the  preceding  seven  years  to  be  6s,  7d, 
per  bushel.  The  average  price  of  wheat 
during  the  year  1849,  calculated  from  the 
weekly  returns  of  that  year,  was  44«.  Sd» 
per  quarter.  The  Gazette  of  the  3rd  of 
January  1851  gave  6s.  b^d,  as  the  average 
price  of  wheat  per  bushel  for  the  preceding 
seven  years.  The  average  of  the  year 
1850  was  40s,  3d,  per  quarter. 

The  plaintiff  contended  that  the  average 
price  of  wheat,  according  to  the  meaning 
of  the  lease,  was  not  under  4Ss,  per  quarter 
in  1850  and  1851,  and,  therefore,  the  rent 
for  each  year,  ending  the  25th  of  March 
1850  and  the  25th  of  March  1851,  was  620/. 
The  defendant  contended  that  the  aver- 
age price  of  wheat  in  each  of  the  years  of 
the  term  ending  as  above,  according  to  the 
meaning  of  the  lease,  was  under  iSs.  per 
quarter,  and  that  the  average  price  in  the 
proviso  meant  the  average  price  in  any 
one  year  of  the  term,  and  not  the  average 
price  of  seven  years. 

Roebuck  {Raymond  was  with  him),  for 
the  plaintiff,  argued  that  the  defendant  was 
bound  by  the  septennial  average,  taken 
yearly,  under  the  Tithe  Commutation  Act. 

Keating,  for  the  defendant,  argued  that 
it  appeared  from  the  covenant  that  the 
intention  was  to  be  guided  by  the  annual, 
and  not  the  septennial,  average,  notwith- 
standing the  parenthesis  as  to  the  method 
of  computation. 

Jervis,  C.J. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  the  judgment  of  the 
Court.  It  is  not  for  us  to  speculate  as  to 
the  intention  of  the  parties.  As  I  read  the 
clause  in  the  demise,  they  agreed  that  if 
the  average  price  of  wheat  should  in  any 
one  year  be  so  much,  then  certain  con- 
sequences should  follow.  The  question 
then  was,  how  the  average  was  to  be  ascer- 
tained, and  they  agreed  that  it  should  be 
taken  from  the  returns  under  the  Tithe 
Commutation  Act.  Therefore,  whatever 
that  might  be,  whether  more  or  less  than 
the  average  of  the  one  year,  the  parties 
have  chosen  to  be  bound  by  it. 


Mauls,  J* — ^The  meamng  of  the  ]^  ^ 
is  clearly  expressed,  that  the  rent  in     ^.^j 
one  year  was  to  be  according  to  the  avfej^^^ 
of  that  one  year,  that  is  to  ny,  necor^s^ig 
to  that  which  is  published  annually  nn^fff 
the  Tithe  Act  as  the  annual  average.        ^^ 
was  intended  that  the  rent  should  fluctu^^^ 
as  tithe  rent  does.     Even  if  it  were  oc?^^. 
probable  that  it  was  intended  that  the  bt^^^' 
age  of  each  separate  year  should  be  take^     "  ^ 
there  is  no  reason  for  rejecting  the  wor^^* 
referring   to  the  manner  of  computado^^^f* 
or  for  giving  any  other   meaning  to  tb::^' *^' 
covenant. 

Cbesswell,  J. — I  am  of  the  same  opiicr^  J 
ion.  The  proper  construction  is,  that  tlcf^ 
parties  agree  that  the  rent  shall 
according  to  that  which  is  to  be  taken  1 
them  as  the  average  price  of  wheat. 

Williams,  J.  concurxed. 


1852. 
Jan.  13. 
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Practice  —  Special  Jury  —  Disel 
Rule — Nomination — Reduction. 


Where,  after  notice  of  trials  the  defene^^ 
had  obtained  a  rule  for  a  special  jury    ji^ 
the  purpose  of  delay,  and  had  iumim4gkd 
but  not  reduced  the  special  jury, — the  Chsrt 
refused  a  rule  nisi  to  discharge  the  vie  fit 
a  special  jury. 

This  was  a  motion  for  a  rule  to  shew 
cause  why  a  rule,  obtained  by  the  defts- 
dants  for  a  special  jury,  should  not  be  dii- 
charged,  on  the  ground  that  it  had  to 
obtained  merely  for  the  purpose  of  dehy* 
It  appeared  from  the  affidavits  in  soppoit 
of  the  rule,  that  the  action  was  in  debt  lo 
recover  95/.  for  goods  sold  and  dti&nxA 
Notice  of  trial  had  been  given  for  the  W 
sittings  in   London,  which  would  be  os 
the  19th  of  January.    The  defendant!  W 
subsequently  obtained  the  rule  for  a  tiftO 
jury,  and  had  nominated,  but  not  xediie' 
the  jury. 

Honeyman,   in   support  of  his  mot 
— ^The  special  jury  in  this  case  wsi 
tained   entirely  for  the   defendants* 
purposes ;    and   this   rule  will  be 
cd,   the   defendants  having  neglec 
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B  jury.  In  Devanoge  v.  Barthwick 
la  ynM  granted  under  mmilar  cir- 
ee. 

1,  J.— No :  here  the  defendants 
linated  the  jury ;  the  Court  only 
At  case  that  tiie  deflondant  must 
»iiL  order  to  keep  his  special  jury, 
no  rea8on(2)  why  ^  plaintiff 
lould  not  reduce  the  jury.  J 


trNMi(3) — 


RmU  refused. 


[E  EXCHEQUER  CHAMBER.] 
>       HARRISON  V,  CRKSWICK.^ 

Uion — Award — De  Prcemissis — 
I  Adjudication. 

etUm  and  aU  matters  in  difference 
he  plaintiff  and  the  defendant  be 
0  arbitration^  and  the  award  made 
Bsis  be  silent  respecting  any  further 
md  the  action  put  forward  by  the 
fr  any  cross-demand  urged  by  the 
y  the  award  is  nevertheless  finals 
be  intended  that  the  arbitrator  has 
lenee  negatived  the  right  of  the 
nntain  such  claim  or  cross-demand. 

as  a  writ  of  error  from  the  Court 
jn  Pleas. 

aintiff,  as  public  officer  of  the 
wd  Rotherham  Joint-Stock  Bank, 
m  action  of  debt  on  an  award 
le  defendant. 

)claration  alleged  that  a  previous 
assumpsit,  which  had  been  com- 
>y  the  plaintiff  as  such  public 
linst  the  defendant,  had,  by  con- 
n  referred,  by  a  Judge's  order, 
with  all  matters  in  difference 
he  parties,  to  an  arbitrator,  "  sO 
old  make  and  publish  his  award 
;  of  and  concerning  the  matters 
y  him,"  &c.     It  then  stated  that 

IL  ft  P.  277. 

'jaA'9  Practice,  p.  477. 

St  CJ.,  Maole^  J.,   Cresswell,  J.  and 

'• 

i  Fkyke,  B.,  Patteton,  J.,  Aldenon,  B., 

f^  "Wiffliltmsn,  J.,  Piatt,  B.  and  Martin, 

wflLXZL-CP. 


the  arbitrator  "  did  duly  make  and  publish 
his  award  in  writing  of  and  concerning  the 
said  matters  referred  to  him,"  &c. ;  and 
thereby  awarded  that  the  plaintiff  had 
sustained  damage  to  the  amount  of  8, 139/., 
and  ordered  the  defendant  to  pay  the  same 
to  the  plaintiff. 

The  defendant  pleaded  never  indebted, 
and  further,  that  the  arbitrator  **  did  not 
nor  hath  made  and  published  his  award  of 
and  concerning  the  said  matters  so  referred 
to  him,  in  manner  and  form  as  in  the  said 
declaration  is  in  that  behalf  mentioned." 

On  the  trial,  at  Westminster,  at  the 
Sittings  after  Hilary  term,  1851,  before 
Talfourd,  J.,  the  plaintiff  put  in  evidence 
the  pleadings  in  the  action  referred ;  in 
which  the  defendant,  among  other  pleas, 
had  pleaded,  thirdly,  that  on  the  3rd  of 
April  1848  ihe  defendant  had  delivered  to 
the  Sheffield  and  Rotheram  Bank,  and 
that  the  latter  then  accepted  and  received 
from  the  defendant  certain  title  deeds  of 
the  defendant,  relating  to  certain  property 
of  the  defendant  at  Tideswell,  in  frill 
satisfaction  and  discharge  of  all  damages 
sustained  by  the  bank  by  reason  of  the  non- 
performance of  the  promises  alleged  in  the 
declaration.  Issue  was  joined  on  this  plea. 
The  order  of  reference  as  alleged  in  the 
declaration,  and  the  award,  were  then  prov- 
ed. The  latter  document  stated  that  V  I" 
[the  arbitrator],  &c., "  do  make  and  publish 
this  my  award  in  writing  of  and  concerning 
the  said  several  premises  so  referred  as 
aforesaid ;  that  is  to  say,  J  do  award,  order 
and  determine  that  the  said  plaintiff,  as 
such  public  officer,  had  good  cause  of  action 
against  the  said  John  Harrison,  as  stated  in 
the  several  counts  in  the  declaration  in  the 
said  action ;  and  that  the  said  co-partnership 
have  sustained  damages  in  respect  of  the 
causes  of  action  therein  mentioned  against 
the  said  John  Harrison,  amounting  to  the 
sum  of  8,139/.  85.,  and  are  entitled  to  re- 
cover the  same  therein."  The  award  then 
determined  all  the  issues  in  favour  of  the 
plaintiff,  and  directed  the  defendant  to  pay 
the  8,139/.  Ss.  on  the  6th  of  November 
then  next ;  and  added,  **  and  that  the 
same  shall  be  received  and  taken  by  the 
said  co-partnership  in  full  satisfaction  of 
their  claims  and  demands  so  referred  to 
me  as  aforesaid.  And  I  do  further  order 
and  adjudge  that  the  title  deeds  relating 
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to  the  property  at  Tideswell,  in  the  said 
county,  deposited  with  the  said  co-partner- 
ship, on  the  drd  of  April  1848,  hy  the  said 
John  Harrison,  shall  be  held  by  them  as  a 
security  for  the  payment  to  them  by  the 
said  John  Harrison  of  the  sum  of  2,700/. 
(parcel  of  the  said  sum  of  8,139/.  Ss,)  and 
interest  thereon  after  the  rate  of  5/.  per  cent, 
per  annum,  to  be  computed  firom  the  3rd  of 
April  1848  to  the  said  6th  of  November ; 
and  that  the  said  co-partnership  shall,  upon 
payment  to  them  of  the  said  sum  of  2,700/. 
and  interest  thereon  as  aforesaid,  by  the 
said  John  Harrison  or  his  representatives, 
on  the  said  6th  of  November,  forthwith 
deliver  unto  the  said  John  Harrison  or 
his  representatives  the  said  title  deeds." 
The  arbitrator  then  ordered  the  defendant 
to  pay  three-fourths  of  the  plaintiff's  costs 
of  the  reference  and  three-fourths  of  the 
costs  of  the  award;  and  concluded  by 
directing  that  on  payment,  by  the  defen- 
dant, on  the  6th  of  November,  of  the 
8,139/.  Ss.  and  the  three-fourths  of  the 
costs,  the  bank  should  give  the  defendant 
a  general  release  of  all  causes  of  action, 
claims  or  demands  up  to  the  date  of  the 
order  of  reference. 

The  defendant,  on  his  part,  shewed  that 
the  following  agreement,  signed  by  the 
attorney  for  the  bank  and  the  defendant, 
was  put  in  evidence  before  the  arbitrator : 

"Memorandum.  3rd  of  April,  1848. 
Mr.  Harrison  has  deposited  with  me  the 
title  deeds  relating  to  property  at  Tides- 
well,  for  securing  payment  to  the  Sheffield 
and  Rotherham  Bank  of  the  sum  of  2,700/. 
Signed,  W.  Wake.  John  Harrison.  The 
above  2,700/.  to  be  accepted  in  full  of  all 
demands.'*  He  also  shewed  that  it  was 
proved  before  the  arbitrator  that  the 
2,700/.  had  been  tendered  to  the  bank 
after  the  commencement  of  the  action 
referred  and  before  the  date  of  the  order 
of  reference ;  and  further  "  that  it  was 
contended  before  the  arbitrator  and  claimed 
on  behalf  of  the  defendant,  that  the  de- 
fendant was  entitled,  by  way  of  cross 
action,  to  recover  damages  from  the  bank- 
ing company  for  a  breach  of  the  agree- 
ment by  them  in  refusing  to  accept  the 
said  sum  of  2,700/.  from  the  said  defen- 
dant in  frill  of  all  demands  down  to  the 
date  of  the  said  agreement,  and  in  bringing 
an  action  against  the  defendant  for  a  larger 


sum  claimed  by  the  banking  eon 
be  due  to  them  from  the  said  dej 
and  that  a  form  of  declaration  wai 
before  the  arbitrator  in  support 
claim  for  damages  on  the  part  of  tl 
dant  against  the  banking  compan; 
breach  by  them  of  the  said  agn 
It  was  also  contended  before  i 
trator  that  the  defendant  was  en 
a  specific  performance  of  the  a| 
alleged  to  be  contained  in  the  alio 
tioned  memorandum,  and  that  tfa 
dant  was  also  entitled  to  maintain  i 
against  the  bank  for  not  deliverin 
title  deeds  upon  the  tender  which  w 
The  defendant's  counsel  thereu{ 
tended  that  the  award  was  not  A 
did  not  dispose  of  all  matters  in  di 
as  it  did  not  dispose  of  the  claims  o: 
fendant  for  damages  in  respect  of  tl 
of  agreement,  nor  for  a  specific  perf 
of  same,  nor  for  the  detention  of 
deeds,  but  was  wholly  silent  in  n 
the  same ;  and  that  the  arbitrator 
made  and  published  his  award  in 
concerning  the  same. 

The  Judge  directed  the  jury  tha 
believed  the  evidence  the  award  n 
and  disposed  of  all  such  matters  i 
ence.  The  defendant  excepted 
ruling.  The  jury  found  for  the  ] 
debt,  8,139/.  Ss,,  damages,  135/.  1 
costs  40«.  The  bill  of  exceptbn 
the  above-mentioned  facts. 

Miller,  Setj.,  for  the  plaintiff  in  c 
defendant  below. — The  award  is  n 
as  it  has  not  decided  all  matters  ii 
ence.  If  it  be  made  to  appear,  e 
the  face  of  the  submission  or  hy 
pleaded  in  an  action  on  the  awa: 
there  were  matters  in  difference 
before  the  arbitrator  as  to  which  hi 
is  silent,  the  award,  although  it  \ 
de  prcemissis,  cannot  be  considered 
when  there  is  a  condition  of  *'itfl 
f .  e.  so  that  it  be  made  on  all  mal 
ferred. 

[Parke,   B. — In  all  cases  it 
presumed  that  all  matters  in  differei 
be  disposed  of  by  the  award,  unles 
trary  intention  appears  in  the  subn 

Here  the  objection  is  raised  Ir 
of  no  award.  There  is  no  decisia 
claims  made  by  the  defendant  be] 
action.     However  unfounded  the  a 
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may  have  thougbt  them,  it  was  bis  duty 
to  have  expressed  some  decision  upon  them. 
[Aldxrson,  B.^ — ^When  a  claim  is  such 
aa«  to  need  an  affinnative  decision  silence 
does  not  give  it ;  as,  for  instance,  silence 
csaumot  determine  whether  a  plaintiff  is 
ev&titled  to  judgment  on  a  demurrer.  But 
iviiere  a  daim  is  such  as  only  to  require 
&  negative  decision,  is  saying  nothing  a 
Si^Muion  against  the  claim?] 

[Martin,  B. — ^Does  not  the  arbitrator 

Et^oAt  the  questions  relating  to  the  agree- 

fe€Ot  against  ihe  defendant ;  for  he  says, 

snbstence,  that  the  bank  have  the  right 

>  hold  the  title  deeds  until  the  defendant 

17  the  2,7002.9  with  interest?] 

It  ought  not  to  be  left  to   conjecture 

*^^l)ether  the  arbitrator  has  decided  a  par- 

ticohur  question  or  not.      The  main  in- 

"tended  benefit  of  a  reference  is,  that  the 

pwties  should   have   the   decision  of  an 

•rhitrator  in  writing  on  every  matter  in 

diapDte  specifically  brought  before  him. 

The  role  hitherto  has  been  that  an  award 

fe  pramissis  is  presumed  final  only  until 

It  be  shewn  that  there  is  some  matter  left 

^n»ferided.     The  Court  will  not  now  carry 

^  mle  of  making  an  intendment  in  favour 

^fthe  sufficiency  of  an  award  deprcemissis 

*o  &r  as  to  hold  that  when  it  is  clearly 

AewB  that  there  were  disputes  in  respect 

^  which  the  award  is  silent,  that  it  never- 

^dess  amounts  to  a  decision  upon  them. 

pydey.Bowher  (1)  is  a  direct  authority 

^  &vour  of  the  position  contended  for,  that 

■3cnce  does  not  amount  to  a  decision.     In 

^  case  Coleridge,  J.  clearly  points  out 

^^  Uiconvenience  that  would  result  from  a 

^trary  construction.     In  Dunn  v.  JVarl- 

^(2),  though  the  Court  thought  itself 

J^d  by   the  authorities  to  come  to  a 

«fecnt  conclusion.    Lord  Abinger   ex- 

Pj^>ed  his  opinion  that  had  he  thought 

J^matter  res  iniegra,  he  would  have  held 

^sn  award  which  was  silent  concerning 

^7  natter  in  dispute  was  not  a  sufficient 

^judication  upon  it,  and  he  recommended 

^  the  question  should  be  reconsidered. 

^  V.  Gttennap  (3),  Birks  v.   Trippet 

W.  RaitdaU  V.  Randall  (5),  Mitchell  v. 

2)  «pawL  P.C.  127. 

I        j^  »  Mee.  &  W.  293 ;  s.  c.  1 1  Law  J.  Rep.  (n.s.) 

(i)lS.&Ald.lO0. 
1  WoM.  Saond.  82. 
I  7  Bast,  81. 


Staveley  (6),  In  re  Gillon  (7),  Thornton 
V.  Homhy  (8),  Doe  d.  Madkins  v.  Homer 
(9)  and  Perry  v.  Mitchell  (10)  were  also 
referred  to. 

Cowling,  for  the  defendant  in  error,  the 
plaintiff  below,  was  not  called  upon. 

Parke,  B. — We  none  of  us  feel  any 
doubt  in  this  case.  The  question  is,  whe- 
ther the  award  fs  sufficient.  The  action  is 
brought  upon  the  award.  The  pleas  are 
non  assumpsit,  and  that  there  was  no  award 
of  and  concerning  the  premises.  It  must 
be  conceded  that  under  the  issue  joined  on 
the  latter  plea,  it  was  competent  for  the 
defendant  to  shew  that  there  was  a  matter 
in  difference  subsisting  before  the  submis* 
sion  notified  to  the  arbitrator  and  not 
decided  by  him.  The  question  is,  whether, 
referring  to  the  evidence  and  the  submis- 
sion, the  Judge  has  not  properly  directed 
the  jury  that  this  award  is  a  final  award  of 
and  concerning  the  matters  submitted. 
Now,  the  bill  of  exceptions  shews  that  it 
was  alleged  on  the  reference  by  the  defen- 
dant, that  certain  title  deeds  had  been 
deposited  with  the  bank  by  him  as  a 
security  for  2,700Z.,  which  sum  was  to  be 
taken  in  full  of  all  demands ;  that  that  sum 
had  been  tendered,  and  that  the  bank  had 
refused  to  deliver  up  the  deeds ;  and  the 
memorandum  of  the  ISth  of  April  1848 
was  submitted  to  the  arbitrator  in  proof 
of  the  agreement.  The  defendant  contends 
that  among  the  matters  submitted  to  the 
arbitrator  was  a  difference  subsisting  before 
the  date  of  the  submission  (for  those  only 
are  submitted  to  the  arbitrator),  consisting 
of  claim  for  damages  for  breach  of  this 
agreement  to  accept  the  2,700/.  in  lieu  of  all 
demands,  and  for  not  delivering  up  the 
title  deeds.  The  evidence  before  the  arbi- 
trator does  not  state  a  sufficient  ground  for 
either  cause  of  action.  No  action  would 
lie  against  a  creditor  for  not  accepting  a 
smaller  sum  in  satisfaction  of  a  greater. 
Nor  do  I  think  that  any  action  would  lie  to 
recover  back  the  deeds,  the  object  of  the 
tender  not  having  been  notified.    But  it  is 

(6)  16  East,  58. 

(7)  3  B.  &  Ad.  493. 

(8)  8  Bing.  18  ;  g.c.  1  Law  J.  Rep.  (n.s.)  C. P.  6. 

(9)  8  Ad.  &  £.  235;  s.  c  7  Law  J.  Rep.  (m.s.) 
Q.B.  164. 

(10)  12  Mec.  &  W.  792;  s.  c  14  Law  J.  Rep. 
(n.8.)  Exch.  88. 
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not  necessary  to  decide  that  point  But  it 
is  contended  by  the  defendant's  counsel 
that  the  questions  ought  to  have  been  de- 
cided one  way  or  another  by  the  arbitrator; 
and  in  that  I  think  he  was  right.  The  sole 
question,  therefore,  is,  whether  this  matter 
in  difference  has  not  been  put  an  end  to  by 
the  award.  The  rule  of  law  is  stated  in 
the  notes  to  Birks  v.  Trippet,  that  where 
the  award  is  made  de  pnemisni,  ''even 
where  there  is  no  award  of  general  releases, 
the  silence  of  the  award  as  to  some  of 
the  matters  submitted  and  brought  before 
the  arbitrator,  does  not  per  se  prevent  it 
from  being  a  sufficient  exercise  of  the  au* 
thority  vested  in  him  by  the  submission,*' 
and  that  ''an  award  is  good,  notwith- 
standing the  arbitrator  has  not  made  a 
distinct  adjudication  on  each  or  any  of  the 
several  distinct  matters  submitted  to  him, 
provided  that  it  does  not  appear  that  he 
has  excluded  any."  The  last  proposition 
is  supported  by  several  cases,  amongst 
others,  by  Gray  v.  Gwennap^  and  the  dic- 
tum of  Gibbs,  C.J.,  in  Craven  v.  Craven 
(11).  If  the  award  be  made  de  pramissiSf 
it  will  be  presumed  that  the  arbitrator 
has  intended  to  make  a  final  award  on 
all  matters  in  difference  ;  and  the  award 
is  final  if  it  be  one  that  can  be  made 
so  by  intendment.  The  true  rule  I  take 
to  be  this : — If  there  be  a  further  claim 
by  the  plaintiff,  or  a  cross-demand  by  the 
defendant,  and  the  award  made  de  prtje^ 
missis  is  silent  respecting  such  claim  or 
demand,  the  award  amounts  to  a  negation 
that  the  plaintiff  has  such  a  claim,  or 
that  the  defendant  is  entitled  to  main- 
tain such  cross-demand.  But  wherever 
the  award  is  required  to  be  made,  or 
some  collateral  matter  not  involving  a 
further  claim  by  the  plaintiffs,  or  a 
cross-claim  by  the  defendant,  that  matter 
must  be  specifically  decided.  Doe  d. 
Madkins  v.  Horner  is  a  case  of  that  de- 
scription. It  was  there  submitted  to  the 
arbitrator  whether  the  plaintiff  was  entitled 
to  recover  certain  lands.  The  plaintiff 
had  made  his  claim  upon  two  demises. 
The  award  found  that  the  plaintiff  was 
entitled  to  a  certain  portion  of  the  lands, 
but  did  not  say  on  which  demise.  The 
Court  held  the  award  bad  for  not  saying 

(11)  7  Taunt.  644. 


on  which  demise,  and  also  for  not  i 
as  to  the  residue  of  the  lands.  P 
question  may  be  entertained  irh 
award  in  ejectment  is  not  final  if 
that  the  plaintiff  is  entitled  to  i 
only  of  the  lands  sought  to  be  ic 
But  the  case  was  dearly  correctly 
on  the  other  point.  Other  cases 
put  in  which  nlence  would  not  be  • 
If  the  arbitrator  be  caUed  npon  t 
whether  a  partnership  existed  beti 
parties,  or  what  was  the  interest  wld 
ticularperson  had  in  a  certain  propel 
therhe  took  an  estate  in  tail  orinfee^i 
decision  of  all  matters  in  differew 
not  be  sufficient.  I  think  that  mo 
cases  (I  will  not  say  every  case) 
within  the  rule  that  I  have  hai 
This  was  the  view  taken  in  this 
the  Court  of  Common  Pleas  (12] 
concur  entirely  in  that  decision.  ^ 
sumption  is,  that  the  award  is  car 
may  add,  that  in  this  case  there  is 
the  award  referred  to  by  my  Brothei 
which  may  be  construed  as  an  adjn 
upon  this  particular  point,  compli 
as  undecided.  For  the  award  si 
the  bank  may  retain  the  deeds  u 
2)700/.  are  paid  with  interest,  i 
tantamount  to  awarding  that  there 
tender  of  the  2,700/.  But  indepe 
of  that,  I  think  that  the  matter  is  e 
ed  by  the  general  words  that  the  i 
made  "  of  and  concerning  the  prem 
The  other  Judges  concurred. 

Judgment  afii 


1852. 
Jan 
Feb, 


S2.     7 

24;    V 
.4.   J 


WHITAKER  9.  WI8BI 


Trover — Conviction  at  Assize 
ment  after  Commission  Day^  but  hefi 
viction, 

Although  by  contemplation  of  law  U 
time  during  which  assizes  eonUmte 
place,  is  considered  for  some  purpou 
legal  day,  yet  the  particular  day  on 
conviction  actually  took  place  may  hi 
when  necessary.     Therefore^  when 


( 1 2)  Creswick  v.  Harrison,  20  L«w  J.  B 
C.P.  56. 
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Bf  «  bonft  fide  asngnment  0/ 
WMiiiftoii  dmif  ofiht  atsizeSf 
Mf  Ml  which  he  was  actually 
hM  thai  the  aaeignee  could 
iojfrfthectmvieUan,  although 
tfracci  ofify  the  eomrnission^ 
€  ^uiigniment  was  valid* 

«»*-"fint,  not  guilty;   se* 


i  tried,  before  Cresswell,  J., 
ion  Summer  Assizes,  1851. 
n  die  evidence  that  George 
bitaker,  the  father  and  bro* 
intiflf,  were  tried  and  con* 
at  the  Cambridge  Spring 
The  commission  day  of 
«8  Wednesday,  the  19th  of 
d  commenced  on  Saturday, 
arch,  and  the  verdict  was 
lay,  the  24th.  The  plain- 
be  goods  mentioned  in  the 
B  founded  on  a  deed  of 
ed  the  17th  of  March,  but 
bomas  Whitaker,  in  favour 
',  on  Thursday  the  20th. 
was  the  auctioneer  by 
>ds  were  sold  ;  the  retd 
e  goods  being  the  corpo- 
iridge.  The  defendant  put 
I  record  of  the  conviction, 
;hat,  inasmuch  as  the  assizes 
ilation  of  law,  one  day,  the 
e  taken  to  be  conclusive 
le  conviction  for  arson  took 
.9th  of  March.  The  jury 
leed  of  assignment  was  bond 
^od  consideration.  A  ver- 
for  the  plaintiff,  with  leave 
defendant  to  enter  a  verdict 
lot  possessed,  on  the  ground 
ction  related  back  to  the 
assizes. 

&ving  been  obtained, 

id  Bircham  (Jan.  24  and 
cause. — "  The  goods  of  a 
d  of  felony  are  forfeited  to 
:ihe  relation  of  the  forfeiture 
16  time  of  the  offence  com- 
ly  to  the  conviction ;  and, 
tienation  made  by  the  felon 
irithout  fraud,  between  the 
sonviction  is  good  and  binds, 
it^  then  it  is  avoidable  by  the 


Stat.  18  Elis.  c.  5."— 1  HdU  P.  C.  863.  In 
Perkine  v.  Bradieg  (1)  Wigram,  V.C.  held, 
that  for  a  valuable  eonsideration  a  felon 
might  dispose  of  his  property  between  the 
time  of  the  offence  committed  and  eonvie- 
tion.  The  Court  wiU  take  judicial  notice 
that  assizes  may,  and  generally  do,  eon-^ 
tinue  more  than  one  day.  The  record  of 
conviction  is  drawn  up  by  the  officer  of 
the  Court  as  of  the  first  day  of  the  assizes, 
and  for  some  purposes  in  contemplation  of 
law  the  assizes  are  treated  as  one  day. 
The  record  of  the  conviction  is  conclusive 
as  to  the  fact  of  conviction,  but  not  as  to 
the  time  of  conviction.  In  8  Inet*  c.  104, 
"  On  falsifying  attainders,"  it  is  said,  in 
the  second  resolution,  ''  That  if  the  triers 
finde  the  offender  guilty  generally,  yet  the 
feoffee  or  lessee,  if  the  offence  be  alleged 
in  the  indictment  before  it  was  done  to 
their  prejudice,  may  falsifie  in  the  time, 
but  not  for  the  offence."  In  Doe  v.  Her" 
sey  (2)  it  is  said  by  the  Court,  "By  fiction 
of  law,  the  whole  term,  the  whole  time  of 
the  assizes,  and  the  whole  session  of  par- 
liament may  be,  and  sometimes  are,  con- 
sidered as  one  day ;  yet  the  matter  of  fact 
shall  overturn  the  fiction  in  order  to  do 
justice  between  the  parties."  In  Lyttleton 
V.  Cross  (3),  Abbott,  C.J.  lays  it  down  as 
a  general  rule,  *^  That  where  it  is  for  the 
interest  of  the  party  pleading  to  shew  that 
a  proceeding  did  not  take  place  at  the 
precise  time  when  by  fiction  of  law  it  is 
supposed  to  have  happened,  it  is  compe- 
tent for  him  to  do  so."  To  the  same 
effect  are  Johnson  v.  Smith  (4),  Morris  v. 
Pugh  (5),  Hugs  v.  Wright  (6),  Hgnde's 
case  (7),  Butler  and  Baher*s  case  (8), 
Bumitt  V.  Isaac  (9).  It  may  be  said 
that  the  adjournment  of  the  Court  ought 
to  have  been  entered  on  the  record, 
but  in  2  Hale,  P.C.  24.  it  is  stated 
not  to  be  necessary  or  usual  to  do  so. 
Unless  the  plaintiff  is  able  to  shew  the  day 
on  which  the  conviction  took  place,  the 
result  must  follow  that  at  places  where  thia 

(1)  1  Hare,  219. 

(2)  8  Wils.  274. 

(3)  3  B.  &  C.  817 ;  t.  c  3  Law  J.  Rep.  E.B.  2. 

(4)  2  Barr.  950. 
(6)  8  IbiA.  1241. 

(6)  Yelv.  35. 

(7)  4  Rep.  70. 

(8)  3  Ibid.  25. 

(9)  10  Price,  154. 
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assizes  continue  two  or  tbree  weeks,  a 
person  may  commit  a  felony  during  the 
assizes,  be  convicted  at  the  same  assizes, 
and  then  if  the  record  of  conviction  is  to 
be  held  to  refer  condusively  to  the  first 
day  of  the  assizes,  all  contracts  made  by 
that  person  between  the  first  day  of  the 
assizes  and  the  commission  of  the  offence 
would  be  void. 

Prendergast  and  O'MaUey^  in  support  of 
the  rule. — ^Where  proceedings  are  recorded, 
the  record  is  binding  as  to  the  particular 
day,  and  parol  evidence  is  not  admissible 
to  contradict  that  record.  In  PhiL  on  Evid, 
vol.  1.  p.  425,  it  is  stated  **  In  like  man- 
ner parol  evidence  is  not  admissible  of  the 
day  on  which  a  eause  came  on  to  be  tried, 
as  it  is  capable  of  proof  by  matter  of  re- 
cord." And  for  that  purpose  Thonuu  v. 
A nsley  {10)  is  cited. 

[Maule,  J. — ^That  case  seems  to  decide 
that  the  record  was  the  best  evidence  of 
the  day  on  which  the  assizes  were  held; 
but  it  does  not  follow  that  if  the  record  in 
that  case  had  been  produced,  evidence 
might  not  have  been  adduced  to  shew  the 
actual  day  of  the  assizes  on  which  the  trial 
took  place.] 

In  Lad/ord  v.  Gretton  (11)  it  is  said 
*'  that  all  matters  of  record  in  respect  of 
their  highness  are  presumed  in  themselves 
to  carry  absolute  truth.  And,  therefore,  none 
can  say  that  the  king's  charter  was  made 
or  delivered  at  another  time  than  when  it 
bears  date,  no  more  than  a  man  may  say 
that  a  recognizance  or  statute  merchant  or 
staple  was  acknowleged,  or  any  writ  pur- 
chased at  any  other  time  than  when  it  bears 
date.  For  to  aver  that  it  was  ante-dated, 
or  that  it  was  delivered  or  acknowledged 
after  the  date,  tends  to  the  discredit  of  the 
Great  Seal  or  of  the  officer  of  record."  In 
Portchester  v.  Petrie  (12)  it  was  held 
by  Lord  Mansfield,  that  where  it  was  ad- 
mitted on  the  record  that  two  judgments 
were  given  on  the  same  day,  priority  of 
judgment  could  not  be  averred.  Every 
act  of  parliament  in  which  no  time  is 
specified  for  its  commencement,  is  held  to 
take  effect  from  the  first  day  of  Uiat  session 
of  parliament  wherein   it  is  made — The 

(10)  6£8p.  10. 

(11)  Plowd.  490. 

(12)  2  Wms.  Saund.  148,  note  1. 


Attorney  General  v.  Panier{li%  1 
Holmes  (14).  The  quarter  sesskmi 
day  in  law — Si,  Andrew's^  Holht 
By  the  common  law  a  judgment  n 
the  first  day  of  term—Jefi'e»oH  ▼, 
(16),  Jacobs  V.  Minieoni  (17),  € 
V.  Fisher  (18).  In  the  last  eai 
Tenterden  said  that,  with  the  exa 
the  instances  then  given,  the  old 
relation  still  prevailed.  They  al 
on  this  point  Ladd  v.  ArnaM 
The  King  v.  Shaw  (20),  27 
V.  Thurston  (21),  and  The  Kwm  v 
(22).  A  passage  from  2  Hale  1 
has  been  cited  to  shew  that  it  was  nc 
necessary  to  enter  the  adjoummeni 
record,  but  it  is  also  there  stated  thi 
be  not  entered  of  record  the  sessio] 
relates  to  the  first  day.  The  act] 
goes  on  to  shew  that  in  some  i 
Uiere  must  be  a  record  made  of 
joumment  of  the  sessions  to  tl 
otherwise  it  will  be  ermneous, 
without  such  entry  the  whole  sessi 
be  supposed  in  law  to  be  held  \ 
day. 

Maule,  J. — ^This  case  has  be 
ingeniously  argued ;  but  I  do  not  c 
any  doubt  on  the  point,  nor  have 
tained  any  during  the  argument.  It 
that  the  commission  day  for  the  Ca 
Spring  Assizes  was  the  19th  of 
that  the  deed  in  question  was  exe< 
the  20th ;  that  the  prisoners  were  o 
on  the  24th,  and  the  jury  found 
deed  of  assignment  was  executed  I 
and  for  a  good  consideration.  Th 
of  the  conviction  is  made  up  from 
taken  at  the  time  of  the  trial  by  1 
of  the  court,  and  from  that  record  i1 
that  the  assizes  were  held  on  t) 
and  although,  in  point  of  fact,  the 
ers  were  convicted  on  the  24th,  y 
contended  that  it  was  not  comp 
the  plaintiff  to    prove  that  fact, 

(13)  6  Bro.  P.O.  486. 

(14)  4  Term  Rep.  660. 

(15)  2Salk.494. 

(16)  2  Wms.  Saund.  9,  note  5. 

(17)  7  Term  Rep.  31. 

(18)  7B.&C.436;  8.c6LawJ.Re 

(19)  1  Cr.&J.97. 

(20)  Rubs.  &  R.  526. 

(21)  1  Lev.  91. 

(22)  2B.&Ad.362;  8.c  9I.awJ.Rep 
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the  record  of  the  conviction  was  conclu- 
dve  that  the  trial  took  place  on  the  19th. 
Hie  option  of  the  record  of  conviction 
states  that  the  assises  were  held  on  the 
19thy  bat  there  is  no  positive  allegation 
in  the  conviction  that  the  trial  and  con- 
viction took  place  on  that  particular  day. 
.  If  the  assizes  began  and  finished  on  the 
19th,  then  the  sdlegation  in  the  convic- 
tion would  necessarily  have   referred    to 
that  day ;  but  where  the  assizes  continue 
ae?tral  days  the  question  is,  whether  it 
can  be  shewn  that  the  conviction  did  not 
tale  place  till  the  24th.    I  apprehend  it 
can,  and  I  know  of  no  principle  of  law  or 
of  sny  decided  cases  which  will  prevent  it. 
The  assizes,  as  £ur  as  the  record  is  con- 
cerned, may  be  treated  as  one  day ;  but 
tliat  ifl  a  legal  day  which  may  consist  of 
iiuize  than  one  natural  day,  and  the  Court 
^^  take  judicial  notice  that  the  assizes 
^"^y  be  continued  from  day  to  day.  When, 
^I^^efbre,  the  record  alleges  that  the  assizes 
^^^1%  held  on  the  19th,  proof  that,  in  point 
^  iact,  the  trial  took  place  on  the  24th  is 
^o  contradiction  of  that  record.     The  evi- 
dence does  not  shew  that  the  trial  did  not 
^e  place  on  the  19th  in  the  sense  in  which 
^^»t  term  is   used  on   the  record.     The 
^journment  of  the   Court  need  not  be 
^cged.     The  particular  day  of  the  assizes 
'"^•y  be  shewn  in  the  same  way  that  the 
J^Jticular  hour  of  the  day  might  be  shewn. 
The  principle  that  evidence  is  not  admis- 
^le  to  contradict  a  record  is  one  calculated 
^^  the  advancement  of  justice ;  but  the 
^'J>Und  upon  which  I  feel  bound  to  decide 
**^  case  seems  fully  recognized  in  Doe 
^*  Hersey,  where  it  is  said,  "By  fiction 
^  law,  the  whole  term,  the  whole  time  of 
^^  assizes,  and  the  whole  session  of  par- 
^^»icnt  may  be  and  sometimes  are  con- 
^^^ted  as  one  day,  yet  the  matter  of  fact 
?*^*ll  overturn  the  fiction  in  order  to  do 
^^•ftice  between  the  parties."     Seizure  is 
?J**^  to  relate  to  the  time  when  the  writ  is 
^^t  into  the  hands  of  the  sheriff.    In  bank- 
r^Ptcy  several  acts  are  said  to  relate  back 
/^  •ome  previous  day.     An  act  of  parlia- 
^J'^t  (unless   the   contrary  is   specified) 
2^^^  effect  from  the  first  day  of  the  ses- 
^'^^.    But  I  think  those  cases   are  not 
^Micable  to  the  present.     The  plaintiff's 
2*^  scans  to  me  unanswered.     Suppose, 
.  Has  been  suggested  in  argument,  that  in 


places  where  assizes  last  a  fortnight  or 
three  weeks,  a  person  on  bail^  say  a  shop- 
keeper, is  convicted,  or  that  he  commits  a 
felony  during  the  assizes,  then,  according 
to  the  argument  used  on  behalf  of  the 
defendant,  all  goods  sold  by  him  between 
the  commission  day  and  the  day  of  the  trial 
would  be  forfeited.  For  these  reasons,  I 
am  of  opinion  that  this  rule  must  be  dis- 
charged. 

Williams,  J.— I  am  entirely  of  the  same 
opinion.— The  authorities  on  this  subject 
have  been  fully  brought  under  the  con- 
sideration of  the  Court,  and  the  result  of 
them,  as  contended  by  the  defendant,  is, 
that  the  Court  is  constrained  by  an  arbi- 
trary rule  of  law  to  say  that  the  conviction 
took  place  on  the  19th  of  March.  I  do  not 
think  that  there  is  any  such  rule  of  law. 
The  assizes  are  supposed  to  be  held  on 
what  may  be  termed  a  legal  day,  and  evi- 
dence has  been  properly  given  to  shew  that 
in  the  early  part  of  that  legal  day  the  pro- 
perty passed  from  the  prisoner,  and  that  it 
did  not  belong  to  the  Crown  or  the  assignee 
of  the  Crown.  It  has  already  been  pointed 
out  that  great  injustice  might  be  infiicted 
on  bond  fide 'puTchMen,  if  in  criminal  cases 
parties  were  estopped  from  shewing  the 
day  of  an  assize  on  which  a  conviction 
took  place.  (23) 

Rule  discharged. 


1852. 
Jan.  29. 
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MAGNUS  AND  OTHERS  T. 
BUTTEMER. 


Ship  and  Shipping — Insurance — Perils 
of  Seas — Ordinary  Course  of  Navigation 
— Stranding — Vessel  hoggedr-— Liability  of 
Underwriters. 

A  vessel  being  in  the  ordinary  course  of 
her  voyage  moored  in  harbour ,  floated  when 
the  tide  was  tn,  and  took  the  ground  when  the 
tide  was  low.  She  became  hogged,  or  strained 
all  over  in  consequence  I'^^Held,  that  this 
did  not  constitute  a  loss  for  which  an  under" 
writer  was  liable  as  a  loss  from  perils  of 
the  seasy  there  having  been  no  accident, 

Fletcher  o.Inglis,  2  B.  ^  Ald.ZlS.dis- 
tinguished. 


(23)  The  other  Judges  were  engaged  in  the  C^urt 
for  Crown  Cases  Reserved. 
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Assumpsit  on  a  policy  of  insurance  on 
the  ship  Elizabeth,  for  twelve  calendar 
months,  in  port  or  at  sea,  in  all  services  in 
the  coal  and  coasting  trade  of  the  United 
Kingdom. 

The  declaration  stated  that  during  the 
time  covered  by  the  policy,  while  the  ship 
was  in  service  in  the  coasting  trade  of  the 
United  Kingdom,  with  a  cargo  of  timber 
on  board,  by  the  ship  taking  the  ground 
and  by  and  through  the  har£iess  and  un- 
evenness  of  the  ground,  and  the  perils 
and  dangers  of  ^e  seas,  the  ship  was 
strained,  broken,  damaged  and  injured, 
and  that  an  average  loss  was  incurred  of 
19/.  195.  7d,  per  cent. 

Pleas — first,  non  assumpsit;  secondly, 
a  denial  of  the  loss. 

The  action  being  ready  for  trial,  at  the 
sittings  after  Trinity  term,  1851,  it  was 
agreed  between  the  parties  that  the  captain 
and  mate  of  the  vessel  should  be  examined 
vivd  voce  before  one  of  the  Masters  of  this 
court,  and  that  the  facts  disclosed  by  them 
should  be  stated  in  a  special  case  for  the 
opinion  of  this  Court.  A  special  case  was 
accordingly  stated  by  consent,  and  by 
Judge's  order.  The  material  facts  were 
as  follows : — 

The  voyage  in  question  was  from  Ro- 
chester to  Sunderland.  On  arriving  at 
Sunderland  the  vessel  went  up  the  river 
abreast  Laing's  ship-yard;  she  had  to 
wait  four  or  five  days  before  she  could  go 
in  to  discharge ;  she  was  moored  head  and 
stem,  and  floated  when  the  tide  was  in, 
and  was  a-ground,  but  not  dry,  at  low 
water ;  she  took  three  days  to  discharge. 
The  beach  was  hard,  shingly,  and  steep. 
When  the  vessel  took  ground  she  listed 
towards  the  beach,  about  two  planks. 
When  the  first  tide  was  ebbing,  a  creaking 
noise  was  heard  as  she  took  the  ground, 
and  it  occurred  when  she  fioated  again : 
this  happened  every  tide,  and  sounded  as 
if  something  was  breaking.  The  cabin 
door,  which  would  open  and  shut  freely 
when  the  vessel  was  afioat,  would  not 
do  so  when  she  was  aground.  After  first 
lying  on  the  beach  the  vessel  made  more 
water  than  usual.  The  mate  saw  that  she 
was  hogged  after  having  taken  the  ground. 
He  observed  that  some  of  the  trenails  had 
started,  and  that  some  of  the  planks  had 
left  the  trenails. 


The  question  for  the  ppinia 
Court  was  whether,  under  sucS 
stances,  there  was  a  loss  by  pear 
seas. 

Tomlinsorif  for  the  plidntifBi.— 
was  by  the  perils  of  the  set 
case  is  one  of  stranding  in  the 
course  of  the  voyage,  and  is  exact 
to  that  of  Fletcher  v.  In4fU$(l\ 
was  held  that  damage  done  to  a  ih 
striking  the  harbour  ground  in  tk 
course  of  her  voyajge,  is  a  loss  by 
of  the  seas.  The  distinction  betv 
a  case  and  one  where  the  da 
stranding  does  not  take  place  in 
nary  course  of  her  voyage,  such  ai 
lips  V.  Barber  (2),  is  tiScen  in  A 
Marine  Insurance,  vol.  2.  p.  796. 

[Maule,  J. — In  Fletcher  y.  1 
damage  was  done  by  a  swell  in 
hour,  the  bottom  of  which  was 
uneven.  The  ship  struck  seva 
and  her  knees  were  found  to  Yh 
The  plaintiffs  here  must  shew  thi 
vessel  takes  the  ground  properi 
the  due  course  of  her  voyage,  anc 
happens  out  of  the  common  wa^i 
received  is  loss  from  perils  of  the 

Here  the  vessel  suffered  by  be 
up  and  set  down  by  the  tide,  and 
penl  within  the  general  terms  of  ti 
If  a  ship  is  damaged  by  taking  re 
is  a  penl  of  the  s^as. 

[Maule,  J. — But  a  ship  is  not 
take  the  rocks ;  whereas  taking  ti 
is  a  part  of  the  regular  course 
gation.] 

The  ckuse  of  damage  here  is  i 
that  which  was  held  to  be  a  pei 
sea  in  Devaux  v.  J' Anson  (8). 

[Maule,  J.  —  There  an  aecit 
happened  to  the  ship  before.  1 
there  is  a  greater  stress  upon  a  a 
she  takes  ground  than  when  she 
but  yet  she  takes  ground  in  the 
course  of  navigation.] 

/.  Wylde,  for  the  defendant.—* 
is  of  serious  importance  to  undt 
because  if  they  be  liable  for  ever] 
ration  which  may  arise  to  a  tU 
ordinary  course  of  navigation,  til 

(1)  2  B.  &  Aid.  3U. 

(2)  5  Ibid.  161. 

(3)  5  Bing.  N.C.  519;  8.  c  8  L«#J. 
C.P.  284. 
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be  andertaking  a  larger  liability  than  they 
iBtend.  The  flBusts  ahew  that  the  damage 
occurred  in  the  ordinary  course  of  events, 
tad  tliat  there  was  no  accident.  Though 
the  result  was  an  unexpected  one,  it  was 
theeoueqiience  of  expected  circumstances. 
Tbe  veisel  being  "  hogged,'*  that  is,  strained 
all  over,  the  injury  arose  from  the  weight 
of  tbe  loaded  vessel  pressing  on  the  beach, 
ftnd  not  from  any  sunken  rock.  The 
caie  18  in  nowise  different  from  that  of  a 
atoun  reedved  by  a  ship  from  the  water 
while  at  sea.  On  principle,  therefore, 
th«  underwriter  is  not  liable.  Nor  do  the 
andiorides  shew  him  to  be  so.  Damages 
sesildng  from  the  ordinary  employment 
of  a  vessel  are  distinctly  stated  by  the 
text  writers  not  to  rexider  the  insurer 
liaUe-^  Kent's  Commeniaries,  248, 1  Phil^ 
%'i  luuranee,  626.  The  nearest  case  to 
t&e  pieeent  in  which  the  underwriters  were 
beld  liable,  is  that  of  Bishop  v.  Pentland 
(4),  wbere  a  vessel  was  in  harbour  and  by 
tbe  breaking  of  a  rope  when  the  tide  left 
W,  she  was  blown  over  and  injured. 
'Aeie  the  Court  held,  that  though  the 
^tnnate  cause  of  the  damage  was  the 
itc^igence  of  the  crew,  the  proximate 
••Me  was  peril  of  the  sea.  In  Fletcher  v. 
'a^fo  there  is  nothing  inconsistent  with 
^  principle  laid  down  by  the  text  writers. 
^  Biihop  V.  Pentland,  mDevaux  v.  J^An- 
**a,  in  PhiUips  v.  Barber ,  and  in  Carru- 
^^  ▼.  Sydebotham(b\  there  was  accident. 
Ja  WeUt  V.  Hopwood  (6)  the  majority  of 
^  Judges  held  that  there  was  a  loss  by 
P>nlt  of  the  sea,  because  there  was  an 
•widfint.  But  in  the  present  case  there 
^  no  accident.  In  Heame  v.  Edmunds 
vX  wbere  a  vessel  took  the  ground  in  the 
^^diQuy  course  of  her  voyage,  it  was  held 
^  there  was  no  stranding  for  which  the 
'^'arer  was  liable.  On  authority,  there- 
^  as  well  as  principle,  it  appears  that 
]*•  anderwriter  takes  upon  himself  the 
^l^ffity  for  all  fortuitous  accidents  arising 
^^  perils  of  the  sea,  but  does  not  make 
^'^'Mf  responsible  for  what  happens  under 
*^u»y  circumstances. 

^oaifewon,  in  reply. 

/*>  7  B.  *  C.  219;  «.  c.  6  Law  J.  Rep.  K.B.  6. 

*J>41«.»8.77. 
;5>  IB.  ft  Ad.  20. 
^^lB.ftB.8SS. 
*^  XXI.-C.P. 


Jervis,  C.J. — I  am  of  opinion  that  the 
loss  in  this  case  did  not  occur  by  the  perfls 
of  the  seas  insured  against,  but  by  what  is 
ordinarily  called  the  "  wear  and  tear"  of 
the  vessel.  No  doubt  the  question  is  of 
some  importance,  but  looking  at  the  pas- 
sages in  Kent,  and  the  other  text  writers, 
we  must  take  it  as  well  understood  that 
there  must  be  something  fortuitous,  acci- 
dental, and  not  necessary,  arising  from  the 
ordinary  course  of  the  voyage,  in  order  to 
make  the  underwriters  liable.  Here  the 
vessel  had  an  ordinary  cargo,  and  was  on 
an  ordinary  voyage.  The  tide  rose  and 
fell  as  must  have  been  expected.  Nothing 
fortuitous  or  unexpected  occurred.  I  think, 
therefore,  that  there  is  nothing  here  which 
can  be  referred  to  the  perils  insured  against. 
If  the  assured  could  recover  here,  it  would 
amount  to  making  the  underwriters  liable 
for  wear  and  tear  and  ordinary  repairs. 

Maule,  J. — I  entirely  concur  with  his 
Lordship.  The  books  shew  the  distinction 
between  cases  of  stranding  that  do  and  those 
that  do  not  fall  within  "  perils  of  the  sea." 
The  consequence  of  holding  the  defendant 
liable  would  be  that  the  regular  annual 
repairs  of  a  vessel  would  be  comprehended 
within  the  losses  insured  against.  In 
Fletcher  v.  It^Us  the  circumstances  were 
like  those  of  the  present  case.  But  there 
was  one  circumstance  there  which  is  not 
to  be  found  here,  and  the  want  of  wliich  is 
the  ground  of  our  decision.  There,  there 
was  a  casus  fortuitus,  namely,  the  swell 
which  set  in  in  the  harbour,  and  after  which 
the  knees  of  the  vessel  were  found  to  be 
broken.  That  circumstance  was  the  ground 
on  which  that  case  was  decided.  That  is 
quite  consistent  with  Mr.  Scarlett's  argu- 
ment on  the  motion  for  a  rule  nisi  for  a 
new  trial.  He  put  the  case  as  one  of  ordi- 
nary wear  and  tear,  and,  therefore,  as  not 
coming  within  a  loss  by  perils  of  the  sea. 
The  Court  seemed  to  take  time  to  delibe- 
rate whether  the  case  came  within  the 
principle  admitted  by  the  learned  counsel. 
On  consideration,  they  thought  it  depended 
upon  the  extraordinary  and  accidental  cir- 
cumstance of  the  swell.  Suppose,  instead 
of  the  swell,  there  had  been  a  violent  storm^ 
and  the  vessel  had  been  dashed  against  a 
rock,  the  Court  could  not  have  said  that 
that  was  a  loss  in  the  ordinary  course  of 
navigation.  And  how  do  these  two  cases 
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differ  ?  The  principle  upon  which  Fletcher 
V.  Inglis  was  decided  is  inapplicable  here. 
Here  the  vessel  took  the  ground  exactly 
as  was  intended.  The  essential  circum- 
stance of  that  case  is  wanting  here. 

Cresswell,  J.  and  Williams,  J.  con- 
curred. 

Judgment  for  the  defendant,. 


[IN  THE  EXCHEQUER  CHAMBER] 
1852.      \  THE  SOUTH-EASTERN  RAILWAY 
Feb.  5.   3       COMPANY  V,  richardson.* 

Lands  Clauses  Consolidation  Act — Com- 
pensation for  Lands  taken  or  injured  under 
Section  68. — Costs  of  Inquiry, 

The  defendants,  a  railway  company,  by 
their  works,  injuriously  affected  the  lands 
of  the  plaintiff.  They  offered  him  601,  com- 
pensation, A  jury,  summoned  pursuant 
to  the  provisions  of  the  statute  8^9  Vict, 
c,  18.  (the  Lands  Clauses  Consolidation 
Act),  assessed  the  compensation  at  2151, 

Held,  that  the  plaintiff  was  entitled  to  recover 
in  an  action  of  debt  against  the  company  the 
costs  of  the  inquiry  as  well  as  the  amount  of 
the  compensation;  for  although  the  proceeding 
was  under  s,  68,  which  makes  no  provision 
as  to  the  costs  of  the  inquiry,  yet  that 
section,  by  reference,  embodies  into  itself 
s,  51,  which  provides  for  giving  the  claimant 
the  costs  of  the  inquiry  where  the  jury  assess 
a  larger  sum  for  compensation  than  the  sum 
offered  by  the  promoters  of  the  undertaking. 

This  was  a  writ  of  error,  brought  by  the 
defendants  below  on  the  judgment  of  the 
Court  of  Common  Pleas,  on  a  demurrer  to 
the  declaration.  The  action  was  debt  to 
recover  215/.,  the  amount  assessed  by  a 
jury  as  compensation,  under  the  statute 
8  &  9  Vict.  c.  18.  s.  68,  to  the  plaintiff, 
for  injuries  affecting  his  lands  caused  by 
the  works  of  the  defendants,  and  also 
243/.  Is,,  Sd.,  the  costs  of  the  inquiry 
before  the  jury. 

The  defendants  paid  into  court  the 
amount  of  the  inquisition,  but  demurred 
to  the  plaintiff's  right  to  recover  the  costs. 

The  declaration,  which  stated  that  the 

♦  Coram  Parke,  B.,  Patteion,  J.,  AldersoD,  B., 
Coleridge,  J.,  Wightman,  J.,  Erie.  J.,  Piatt,  B. 
and  Martin,  B. 


defendants  had  previously  offered  60/.  as 
compensation,  is  fully  set  out  in  the  report 
of  the  case  in  the  court  below  (1).  The 
Court  of  Common  Pleas  gave  judgment  for 
the  plaintiff. 

iPatson,  for  the  plaintiffs  in  error,  the 
defendants  below. — The  plaintiff  below  iai 
not  entitled  to  recover  from  the  companji 
the  costs  of  the  inquiry,  which  took  plae^ 
under  s.  68.  of  the  8  &  9  Viet.  c.  18,  tl^ 
Lands  Clauses  Consolidation   Act.      1^ 
provision  is  made  in  that  section  for  en^ 
tling  the    landowner   to   Costa    in   ca^^ 
where  a  jury  is  summoned.     Such  a  p^>, 
vision  must  have  been  intentionally  omitt^ 
as  there  is  a  subsequent  part  of  the  secti^j, 
which  entitles  the  landowner  to  receiver 
the  amount  demanded,  with  costs,  in  cmse 
the  company  neglect  to  summon  a  jmy. 
There  was  no  necessity  on  the  part  of  tie 
company  to  make  an  offer  of  any  amount 
of  compensation.      The  provision  as  to 
assessing,  by  means  of  a  jury  or  arbitntor, 
compensation  for  lands  about  to  be  taken 
by  the  company  or  injuries  about  to  be 
inflicted  by  their  works  (which  are  com- 
prised in  ss.  38.  to  56,  both  inclusiye)  do 
not  apply  to  cases  where  the  lands  bave 
already  been  taken  or  already  injured  hf 
the  company.     The  sole  provision  as  to 
giving  compensation  for  past  takings  at 
injuries  is   contained  in  sect.  68.    The 
enactment  as  to  lands  to  be  taken  and  af 
to  lands  taken  vary  materially.    Sect  SB. 
directs  the  promoters,  in  the  case  of  lands 
to  be  taken  by  them,  to  state  what  amoont 
they  are  willing  to  give  by  way  of  compeJ*" 
sation  before  the  jury  is  summoned;  tf^d 
sect.  51.  says,  that  in  every  such  inquiry 
before  a  jury,  where  the  jury  give  a  greats 
sum  than  the  sum  previously  offered  by  d>^ 
promoters  of  the  undertaking  as  compe^Y, 
sation,  all  the  costs  of  the  inquiry  "^^^^^ 
be  borne  by  the  promoters.     Now,  iiiid<^ 
sect.  68,  it  is  not  necessary  for  iht  pf^^ 
moters,  in  the  case  of  lands  already  tak^^ 
or  injured,  to  make  any  previous  offer  <^ 
an  amount  of  compensation.     If  no  offi^ 
had  been  made  by  the  promoters,  sect.  51  ^ 
could  not  possibly  apply. 

[Alderson,  B. — If  no  offer  is  made,  V0 
not  the  verdict  of  the  jury  given  for  a^ 
greater  sum  than  the  sum  pxeviooaly'' 
offered?] 

(1 )  20  Law  J.  Rep.  (sj.)  C.P,  236. 
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jury  might  have  foand  that  no 
5  had  been  sustained — The  Queen  v. 
wuier  and  Preston  Junction  Railway 
fty  (2).  It  has  been  decided  that 
•tice  required  by  sect.  38.  is  not 
uy  to  be  given  in  proceedings  under 
)• — RaiUUme  ▼.  the  Yorh^  Newcastle 
rwiek  Railway  Company  (3). 
riBSON,  J. — There  was  no  question 
s  to  costs.] 

jBRiDGEf  J. — The  Court  of  Common 
below  seem  to  have  taken  up  the 
I  expressed  in  the  case  you  have 

>£a80N,  B.  —  By  section  68.  the 
is  to  be  settled  by  a  jury  summoned 
manner  "  herein  provided  ;**  that 
Deau  as  provided  in  the  previous 
I,  as  there  is  no  subsequent  provi- 
to  summoning  a  jury.] 
iKEy  B. — It  must  mean  the  previous 
8.  Several  of  the  previous  sections 
plicable.  Why  is  not  the  clause, 
1,  as  to  costs,  applicable  also  ?  If 
ot,  this  would  be  the  consequence, 
the  company  take  the  land  without 
;tion  they  might  get  off  without 
but  if  they  proceed  properly  and 
L  for  it,  they  would  be  liable  for 

«  cannot  be  given  without  express 
n  an  act  of  parliament —  Corrigall  v. 
luJOA  and  Blackwall  Railway  Com^ 

')• 

,  for  the  defendant  in  error,  the 
f  below,  was  not  called  upon. 

KE,  B. — ^We  are  all  of  opinion  that 
figment  must  be  affirmed,  upon  a 
ear  view  of  the  provisions  of  the 
.  The  plaintiff's  lands  have  been 
isly  affected  by  the  execution  of  the 
)f  the  defendants,  and  they  the  pro- 
have  made  no  satisfaction  for  the 
under  the  earlier  provisions  of  the 
lie  plaintiff,  therefore,  is  clearly 
1  to  have  compensation  given  him 
lect.  68.  Now,  that  section  pro- 
br  three  states  of  things:  First, 
he  amount  claimed  is  under  50/., 

ilB.  Rep.  769 ;  8.c.  14  Law  J.  Rep.  (n.s.) 

1lid.4M. 

ICaikftO.219;  8.c.  12  Law  J.  Rcp.(N8.) 


then  the  compensation  must  be  settled 
before  two  Justices.  Secondly,  where  the 
claim  exceeds  50/.  and  the  claimant  chooses 
to  have  the  amount  settled  by  arbitration, 
the  provision  is,  that  "  the  same  shall  be 
settled  by  arbitration  in  the  manner  herein 
provided."  There  are  no  subsequent  pro- 
visions in  the  act  for  arbitration  ;  therefore, 
this  part  of  the  section  must  refer  to  the 
previous  provisions  with  respect  to  arbi- 
tration, and  among  them  there  is  a  clause 
as  to  the  costs  of  arbitration.  Thirdly, 
sect.  68.  provides,  that  if  a  party  chooses  to 
have  the  claim  settled  by  a  jury,  a  warrant 
is  to  be  issued  by  the  company  to  the 
sheriff,  "  to  summon  a  jury  for  settling  the 
same  in  the  manner  herein  provided." 
There  is  no  subsequent  provision  in  the 
act  for  summoning  a  jury.  The  provisions 
respecting  the  summoning  a  jury  are  con- 
tained in  ss.  51,  52,  and  other  clauses. 
Sect.  68,  therefore,  clearly  applies,  amongst 
others,  to  ss.  51.  and  52  ;  and  sect.  51. 
provides  that  on  every  inquiry  before  a 
jury  under  this  statute  (for  that  is  the 
meaning  of  the  expression  "  on  every  such 
inquiry")  **  where  the  verdict  of  the  jury 
shall  be  given  for  a  greater  sum  than  the 
sum  previously  offered  by  the  promoters 
of  the  undertaking,  all  the  costs  of  such 
inquiry  shall  be  borne  by  the  promoters 
of  the  undertaking."  This  is  a  case  in 
which  it  is  averred  by  the  declaration  that 
an  offer  Had  been  made  by  the  company 
of  60/.,  and  that  a  verdict  has  been  given 
for  a  greater  sum.  We  think,  therefore, 
that  the  plaintiffs  are  entitled  to  their  costs 
of  the  inquiry  in  consequence  of  sect.  68. 
incorporatuig  sections  51.  and  52.  into 
itself.  It  is  not  necessary  for  us  to  say 
what  the  decision  would  have  been,  if  no 
offer  had  been  made  by  the  company.  It 
was  urged  in  argument  that  there  was  a 
provision  as  to  costs  in  sect.  68.  itself, 
limited  to  a  certain  event  only  ;  and  that, 
therefore,  it  cannot  be  supposed  that  a 
claimant  is  to  have  costs  in  any  other  event. 
But  it  was  necessary,  in  the  case  where 
the  promoters  neglect  to  summon  a  jury, 
that  the  mode  of  getting  the  costs  should 
be  specified,  as  such  a  case  would  not  fall 
within  either  the  jury  or  arbitration  clauses 
of  the  statute,  so  as  to  enable  him  to  get 
his  costs  under  these  provisions.  It  is  not 
necessary  for  us  to  say  whether  we  concur 
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in  the  opinion  of  the  Court  of  Common 
Fleas,  that  the  case  of  Hailstone  v.  the  York, 
Newcastle  and  Berwick  Railway  Company 
was  wrongly  decided,  for  that  case  may  he 
good  law,  and  yet  the  decision  in  this  case 
may  he  also  correct. 

Judgment  affirmed. 


1852.  \  WILLIAM  BEER  V.  ADAM  WAR- 
Feh.  4,  5.  J  REN  BEER. 

Acconnt-^Tenants  in  Common — Appor- 
tionment of  Rent — Declaration  in  Account — 
Form — Reasonable  Time, 

A  declaration  in  account  stated  thai  A, 
and  B,  tenants  in  common  in  fee,  made  a 
lease  with  a  general  covenant  on  the  part  of 
the  lessee  to  pay  the  rent  (without  saying  to 
whom)  on  Michaelmas  and  Lady-day,  A, 
died,  and  on  the  following  LcLdy-day,  the 
tenant  paid  half  a  year's  rent  to  B,  It 
appeared  at  the  trial  thai  B,  the  plaintiff, 
the  heir-at-law  of  A,  received  I2s,  6d,  from 
B ;  hut  he  claimed  61,  5s,  which  was  the 
amount  of  half  of  the  half-year's  rent. 

Held,  that  the  Judge  rightly  directed  the 
jury  that  B.  had  received  more  than  his 
share  of  the  rent,  and  that  he  was  account- 
able to  the  plaintiff  for  the  excess. 

That  the  Statute  of  Apportionment,  4 
fVill.  4.  c,  22,  does  not  apply  as  between  the 
executor  and  heir  of  a  tenant  in  fee — con- 
firming Browne  v,  Amyot — 3  Hare,  173 ; 
*.  c,  13  Law  J.  Rep.  (n.s.)  Chanc.  232. 

That  as  the  demise  purported  to  be  a 
joint  demise  by  tenants  in  common,  with  a 
general  reddendum  not  specifying  to  whom 
the  rent  was  payable,  the  rent  followed 
the  reversion,  and  on  the  death  of  A,  the 
reversion  was,  split,  and  the  plaintiff  became 
entitled  to  his  share  of  the  rent. 

Held,  also,  on  motion  in  arrest  of  judg- 
ment that  the  declaration  which  was  in  the 
usual  form  was  good,  without  any  allegation 
that  after  a  request  to  account,  a  reasonable 
time  had  elapsed  before  the  action  was 
brought. 

Account.  The  declaration  stated  that 
whereas  one  Thomas  Beer  was  seised  in  his 
demesne  as  of  fee  of  and  in  one  undivided 
moiety  or  half  part,  the  whole  in  moieties 
to  he  divided,  of  and  in  certain  closes  or 


pieces  or  panels  of  Iand»  &04»  nt 
the  parish  of  Leigb,  in  tke  eount^^ 
set,  and  being  so  seised  as  aliorai 
the  said  Thomas  Beer,  aftenrarda, 
on  the  8th  of  March  1848,  died 
thereof.  Whereupon  and  when 
said  undivided  moiety  or  half  pavt 
in  the  said  closes,  &c.  then  desoea 
came  to  the  said  plaintiff,  aa  son  \ 
of  one  William  Beer,  who  waa  ht 
the  said  Thomas  Beer,  and  ther 
plaindfT  then  became  and  waa  aeiaef 
in  the  same  undivided  moiety  or  h. 
the  whole  in  moieties  to  be  divided 
in  the  said  closes,  &c.  in  bis  den 
of  fee,  and  the  defendant  daring 
time  aforesaid  held  the  said  dos 
together  with  the  plaintiff  as  tex 
common.  And  the  defendant  hi 
during  all  the  time  aforesaid,  the  < 
management  of  the  whole  of  the  saic 
&c.  to  receive  and  take  the  rents 
and  profits  thereof  as  bailiff  of  t 
plaintiff  of  what  he  received  moie  t 
just  share  and  proportion  therec^ 
der  a  reasonable  account  thereof 
said  plaintiff,  and  his  said  share 
when  the  said  defendant  should  b< 
unto  afterwards  requested  accordin, 
form  of  the  statute,  &c.,  and  altho 
defendant  during  the  time  aforei 
ceived  more  than  his  just  share  a 
portion  of  the  rents,  issues  and  pi 
the  said  closes,  &c.,  and  the  said  pi 
share  thereof  (that  is  to  say)  the  i 
the  rents,  issues  and  profits  of  t 
closes,  &c,  yet  the  defendant,  a 
he  was  afterwards,  to  wit,  on  the 
October  1849,  requested  by  the 
so  to  do,  hath  not  yet  rendered  a  rei 
account  to  the  said  plaintiff  of  t 
rents,  issues  and  profits  so  rece 
aforesaid,  or  either  of  them  or  a 
thereof,  or  of  the  said  share  of  \ 
plaintiff  or  any  part  thereof,  hi 
hitherto  wholly  neglected  andreftw 
do,  &c.     Wherefore,  &c. 

Pleas,  first,  that  the  said  Thooi 
was  not  seised  of  any  such  nn 
moiety  of  the  said  several  cloeei^ 
the  declaration  mentioned,  or  any  o 
of  them. 

Secondly,  that  the  said  several 
&c.  in  the  declaration  mentioM 
not,  nor  did  any  or  either  of  tb 
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ctaa%  to  the  plaintiff  as  son  and 
le  said  William  Beer  in  the  decla- 
eg«d  to  haTe  been  the  brother  of 
^^MNDas  Beer,  as  the  plaintiff  hath 
leged,  or  in  any  other  manner 
er,  nor  was  the  plaintiff  ever  seised 
nesne  as  of  fee  of  and  in  the  said 
1  moiety  or  half  put  of  or  in  the 
Wf  &e.  as  the  plaintiff  in  his  de^ 
has  alleged. 

y,  that  the  said  defendant  did  not 
laid  closes,  &c.  or  any  part  thereof, 

plaintiff  as  tenants  in  common 
declaration  alleged, 
dy,  that  the  defendant  had  not 
»  time  mentioned  in  the  declara- 
at  any  other  time,  the  care  and 
lent  of  the  whole  of  the  said  closes, 
3f  any  or  eitber  part  thereof,  to 
md  take   the  rents,  &c.,   or   as 

the  plaintiff  of  what  he  received 
n  his  jnst  share  and  proportion  of 
to  render  a  reasonable  account  of 
)  to  the  plaintiff  and  his  just  share 
I  manner,  &c. 

ff  that  the  defendant  never  did 
lore  than  bis  just  share  and  pro- 
f  the  rents,  &c.  or  of  any  or  either 
eof  in  manner,  &c. 
y,  that  the  defendant  was  not  on 
snd  year  in  that  behalf  mentioned 
*claration  or  any  time  before  the 
wment  of  this  suit  reasonably  re- 
by  the  plaintiff  to  render  any 
to  the  plaintiff  of  the  said  rents, 
(ceived  as  in  the  said  declaration 
id. 

thly,  that  the  defendant  heretofore, 
rhen  and  as  soon  as  he  was  there- 
nested  by  the  plaintiff,  and  before 
nencement  of  this  suit,  to  wit,  on 
of  October  1849,  did  duly  render 
ible  account  to  the  plaintiff  of  all 
3.  received  by  the  defendant  being 
n  his  just  share,  and  of  the  said 
the  said  plaintiff  according  to  the 
the  statute,  &c.  Verification, 
nrtion. — Taking  issue  on  the  first, 
third,  fourth,  fifth  and  sixth  pleas, 
e  last  plea,  that  the  defendant  did 
ler  a  reasonable  account  to  the 
of  the  rents,  &c,  as  in  that  plea 

ttriily  before  Lord  Campbell,  C.J., 
loiietsMre  Summer  Assizes,  1851, 


a  deed  was  put  in  purporting  to  convey  the 
land  to  Thomas  Beer  and  Adam  Warren 
Beer,  as  tenants  in  common  in  fee.  Ah  agree- 
ment, dated  the  81st  of  January  1845,  was 
entered  into  between  T.  Beer  and  A.  W. 
Beer  of  the  one  part,  and  Benjamin  Neal 
of  the  other  part,  which,  with  respect  to 
the  payment  of  rent,  was  as  follows:— 
"  Whereby  T.  Beer  and  A.  W.  Beer,  in 
consideration  of  the  rents  and  agreements 
hereinafter  reserved  and  contained,  agree  to 
let,  and  B.  Neal  agrees  to  take,  for  the  term 
of  five  years,  to  commence  from  the  25th 
day  of  March  next,  if  the  estate  and  interest 
of  the  said  T.  Beer  and  A.  W.  Beer  shall 
so  long  continue,  at  the  clear  yearly  rent 
of  185/.,  all  that  messuage  and  land,  &c. 
containing  in  the  whole  ninety-four  acres, 
including  Founts  Common,  which  con- 
tains thirty-four  acres,  reserving  to  the 
said  T.  Beer  and  A.  W.  Beer  all  timber, 
&c.  growing  on  the  said  premises.  The 
said  yearly  rent  of  135/.  to  be  paid  half- 
yearly  on  the  29th  day  of  September  and 
the  25th  day  of  March  in  every  year  (free 
from  all  parliamentary  and  parochial  rates 
and  taxes  whatsoever,  except  the  land-tax 
and  the  landlord's  assessment  to  the  pro- 
perty tax),  the  first  half-yearly  payment 
of  such  rent  to  be  made  on  the  29Ui  day 
of  September  next  ensuing.  And  the  said 
B.  Neal  doth  hereby  promise  and  agree 
that  he  will  well  and  truly  pay  the  said 
rent  of  135/.  at  the  time  and  in  manner 
aforesaid."  The  agreement  contained  other 
clauses  as  to  the  manner  in  which  the  land 
was  to  be  cultivated. 

Evidence  was  adduced  of  the  death  of 
Thomas  Beer,  and  that  the  plaintiff  William 
Beer  was  his  heir-at-law.  It  was  then 
proved  that  the  tenant  Neal,  at  the  quarter- 
day  next  ensuing  the  death  of  T.  Beer, 
paid  half  a  year's  rent  to  A.  W.  Beer ;  that 
he  took  the  whole  rent,  except  I2s.  6d,, 
which  he  gave  back  to  Neal  as  the  propor- 
tion of  rent  belonging  to  the  plaintiff.  A. 
W.  Beer  valued  Founts  Common  at  25/. 
a-year. 

His  Lordship  told  the  jury  that,  in  his 
opinion,  there  was  evidence  that  the  defen- 
dant had  received  more  than  his  share  of 
the  rent,  and  that  he  was  accountable  to 
the  plaintiff  for  the  excess.  The  jury  found 
a  verdict  for  the  plaintiff  on  all  the  issues. 

In  Michaelmas  term,  1851, 
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Butt  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a 
new  trial  had  on  the  ground  of  misdirec- 
tion, or  for  arresting  the  judgment. 

Ball  and  Hake  now  shewed  cause. — The 
Statutes  of  Apportionment,  1 1  Geo.  2.  c.  19. 
and  4  Will.  4.  c.  22,  direct  an  apportion- 
ment of  rent,  &c.  as  between  individuals 
representing  conflicting  interests ;  but  here 
it  is  sought  to  apply  the  provisions  of 
4  Will.  4.  c.  22.  as  between  the  repre- 
sentative of  the  real  and  the  represen- 
tative of  the  personal  estate  of  the  tenant 
in  fee.  The  2nd  section  enacts,  that  "  all 
rents  service,  reserved  on  any  lease  by 
a  tenant  in  fee  or  for  any  life  interest, 
&c.  shall  be  apportioned  so  and  in  such 
manner  that  on  the  death  of  any  per- 
son interested  in  any  such  rents,  &c.  or 
in  the  estate,  &c.  out  of  which  the  same 
shall  be  issuing  or  derived,  or,  on  the  deter- 
mination by  any  other  means  whatsoever 
of  the  interest  of  any  such  person,  he  or 
she,  and  his  or  her  executors,  administra- 
tors or  assigns,  shall  be  entitled  to  a  pro- 
portion of  such  rents,"  &c.  The  apportion- 
ment, therefore,  is  made  to  depend  upon  the 
determination,  by  death,  or  by  any  other 
means,  of  the  interest  of  any  such  person. 
But  on  the  death  of  Thomas  Beer  there 
was  no  determination  of  an  interest.  For 
his  estate  did  not  determine,  but  devolved 
to  his  heir-at-law  upon  his  death.  The 
tenant  in  fee  in  the  2nd  section,  which  re- 
serves the  rent  service,  is  not  comprehended 
in  the  words  "  upon  the  death  of  any  person 
interested  in  any  such  rents."  This  con- 
struction was  adopted  by  Sir  J.  Wigram, 
V.C.  in  deciding  the  case  of  Browne  v. 
Amyot{\\  which  is  an  authority  expressly 
in  point  for  the  plaintiff.  Then,  as  to  the 
objection  that  this  is  a  joint  demise  by 
tenants  in  common,  it  is  to  be  collected 
from  the  authorities,  that  where  tenants  in 
common  concur  in  a  lease,  although  using 
joint  words,  it  operates  in  construction  of 
law  as  the  several  demise  of  each  tenant  in 
common  for  his  respective  interest — Roll, 
Ahr.  877,  Bac,  Ahr.  tit.  *  Joint  Tenant,' 
(H).  "  The  joint  words  of  the  parties  shall 
be  taken  respective  and  severally  in  respect 
of  the  several  interests  of  the  grantors :  as 


(1)  8  Hare,  173;  a.c.  13  Law  J.  Rep.  (n.s.) 
Chaac  232. 


if  two  tenants  in  common  join  in  a  grantee 
a  rent-charge,  yet,  in  law,  this  grant  shaf 
be  several,  although  the  words  are  joints 
(2).  The  same  doctrine  is  recognized  $ 
Doe  d.  Poole  v.  Errington  (3),  and  refierv^ 
to  by  Lord  Denman  in  Bume  ▼•  Cm^ 
bridge  (4). 

[Maule,  J. — If  two  tenants  in  comn%^, 
jointly  constitute  a  bailiff,  and  one  d^^ 
the  survivor  alone,  it  is  said,  shall  K^ 
the  action  of  account.] 

If  he  recovered  against   the  baili^  ^ 
would  be  for  the  benefit  of  the  heir  am 
himself   equally — Le^h  v.  Shepherd  (5^. 
But  here  the  bailiff  is  not  constituted  hy 
the  tenants  in  common ;  but  by  thestatote 
the  one  sues  the  other  tenant  in  common 
as  bailiff.  In  Challoner  v.  Davies  (fi\  BJeo- 
cowe,  J.  says,  *'  If  two  tenants  in  common 
join  in  a  lease,  if  this  be  pleaded  as  their 
joint  lease,  it  is  ill ;  and  though  it  appetn 
to  the  Court  that  it  has  its  operation  M 
several  leases,  yet  the  party  not  hsnng 
pleaded  it  so,  the  Court  will  not  adjudge 
it  against  the  party's  plea."     Upon  the 
death  of  Thomas  Beer  his  share  of  die 
reversion  descended  to  the  plaintiff  at  hii 
heir-at-law,  and    the  rent  followed  the 
reversion   as   inseparably   incident  to  i^ 
according  to  the  maxim  "  Aceessorhm  «» 
duett,  sed  sequitum  suum  principakm,'^   Id 
Piatt  on  Leases,  p.  136,  it  is  said,  ''I^ 
seems  better  that  the  demise  should  be  joint, 
with  one  reddendum  of  the  entire  rent  to 
the  lessors,  simply,  which  will  not  prevent 
their  taking  it  as  tenants  !in  common,  the 
rent  following  the  reversion.'*.  That  is  p»- 
cisely  the   form  adopted  here ;  and  it » 
said,  "  If  a  lessor  reserve  a  rent  generiUf 
without  shewing  to  whom  it  shall  gOf  it 
shall  go  to  his  heirs" — Co.  LiU.  47,  «• 

The  manner  of  stating  the  tenancy  tt 
common  is  in  conformity  with  the  V^ 
dents  collected  in  1  Wentworth  PL  81,«"* 
3  Chitt.  PL  565.  In  Eason  v.  Hend^ 
(7)  there  is  the  allegation  in  thededartti^ 
that  a  reasonable  time  had  elapsed,  hot  i^ 


(2)  5  Rep.  7.  ,    . 

(3)  I  Ad.  &  E.  750 ;   8.  c.  3  Law  J.  lUp^  {T^f 
K.B.  215. 

(4)  1  Moo.  &  R.  539. 

(5)  2  B.  &  B.  465. 

(6)  I  Ld.  Raym.404.  ... 

(7)  12aB.  Rep.986;s.cl8LmwJ.R«p.C»*' 
aB.  69. 


HILARY  TERM,  1852. 


i«r 


or  in  the  older  eases.  Wheeler 
\\  Godfrey  v.  Saunders  (9), 
w.  Hozier  (JiO). 

Ffoaks^  contr^. — "Tenants  in 
aU  recoTer  jointly   their  da- 

in  covenant  they  shall  sue 
hat  the  action  is  in  the  person- 

Liti.  198,  b.  Doe  d.  Poole 
m    and    the   other    cases    are 

Doe  d.  Campbell  v.  Hamilton 
the  Court  was  divided  in  opin- 
e  result  was  that  the  lessors  of 
were  held  entitled  to  recover. 
K>mmon  join  in  mixed  actions, 

0  must  it  be  when  they  have 
a  tenant.  In  Foley  v.  Adden-' 
snd  Wetherall  v.  Langston  (IS) 
it  when  there  are  several  cove- 
must  join.  The  construction 
18,  that  it  is  a  joint  covenant, 

1  personal  covenant  with  the 
defendant  would  hold  as  sur- 
nstee  for  the  plaintiff. 

J. — In  the  cases  cited  they 
:press  covenants.  Here  the 
B  of  so  much  rent,  and  the  law 
whom  the  rent  is  payable.] 
no  circumstances  here  to  raise 
of  bailiff.  The  plaintiff  is  not 
ny  portion  of  the  rent,  but  the 
»  whole  rent  survived  to  the 
If  the  defendant  received  the 
ee  for  the  plaintiff,  his  remedy 
1  equity.  The  declaration  is 
t  of  an  allegation  that  T.  Beer 
Beer  were  tenants  in  common. 
J. — It  does  not  appear  that 
m  was  taken  at  the  trial.] 
bad  for  want  of  an  allegation 
mable  time  had  elapsed  after 
of  the  account,  and  before  the 
In  Eason  v.  Henderson  the 
contained  such  an  allegation, 
nded  on  the  consideration  that 
\OTi  is  called  upon  to  account 
nd  those  accounts  may  be  of 
ed  nature,  a  reasonable  time 


208. 
73. 
;.  N.C.  288 ;  s.  c  8  Law  J.  Rep.  (m.s.) 

vJ.  Bep.(N.8.)aB.  99. 

B«p.  197 ;  a.  c.  12  Law  J.  Rep.  (m.8.) 

I.  Rap.  084;  S.C  17  Law  J.  Rep.(N.8.) 


should  elapse  before  action  brought.  There 
is  no  breach  on  the  part  of  the  bailiff  till  a 
reasonable  time  has  elapsed. 

Maule,  J. — I  am  of  opinion  that  this 
rule  must  be  dischai^ed.  Two  grounds 
for  arresting  the  judgment  have  been 
taken :  first,  that  the  tenancy  in  common 
was  not  sufficiently  alleged  in  the  declara- 
tion, but  this  was  not  insisted  upon  by  the 
defendant.  The  second  ground  of  objec- 
tion was,  that  there  was  no  averment  in 
the  declaration  that  after  being  requested 
to  account,  a  reasonable  time  bad  elapsed 
before  the  action  was  commenced.  The 
declaration  follows  the  form  in  the  old  pre- 
cedents, and  I  think  the  effect  of  the  statute 
of  Anne  is  to  place  the  defendant  in  the 
ordinary  situation  of  an  accountant,  and 
his  non-rendering  of  a  reasonable  account 
after  demand  is  alleged  here  as  the  ground 
of  action.  The  statute  throws  on  the 
bailiff  the  duty  to  account,  and,  by  re- 
ceiving more  than  his  share  of  rent,  he 
took  upon  himself  the  duty  to  account 
upon  request.  The  allegation  of  a  request, 
and  of  a  refusal  or  neglect  to  account  in- 
volves the  notion  of  a  reasonable  time  for 
accounting  having  elapsed.  I  think,  there- 
fore, that  the  declaration  is  good.  Tben, 
on  the  ground  of  misdirection  it  was  said 
that  Lord  Campbell  ought  not  to  have  left 
the  question  to  the  jury,  whether  the 
defendant  had  received  more  than  his  share 
of  the  rent.  This  was  a  demise  by  two 
tenants  in  common  of  freehold  and  copy- 
hold land  at  an  entire  rent.  Although 
there  was  contradictory  evidence,  I  think 
we  must  take  the  rent  of  Founts  Common 
to  be,  at  least,  25/.  per  annum,  and  the 
defendant  received  one  half-year's  rent  on 
the  Lady-day  last  after  the  death  of  Thomas 
Beer.  The  plaintiff's  share  is  one  moiety 
of  the  whole  rent ;  one  half  would  be  12/. 
10^.,  and  half  of  that,  6/.  5^.,  the  defen- 
dant, therefore,  has  left  unpaid  61,  5s.  less 
125.  6d.  There  was,  therefore,  evidence 
for  the  consideration  of  the  jury  that  the 
defendant  had  received  more  than  his  share, 
and  the  direction  of  the  learned  Judge  was 
perfectly  correct.  It  has  also  been  con- 
tended that  the  Statute  of  Apportionment, 
4  Will.  4.  c.  22,  applied ;  and  certainly, 
if  that  view  could  be  supported,  the  action 
would  be  well  defended.  But  apportion- 
ment cannot  take  place  between  Uie  exe- 
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cutor  and  the  heir  of  a  tenant  in  fee.  It 
could  not  have  been  made  at  the  common 
law,  and  it  appears  to  me  the  general  scope 
and  object  of  the  statute  did  not  interfere 
with  the  operation  of  the  common  law 
under  circumstances  like  the  present.  If 
I  had  any  doubt  on  this  subject,  which 
I  have  not,  I  am  confirmed  in  my  opinion 
by  the  decision  of  Vice  Chancellor  Wigram 
in  Brown  v.  AmyoU  I  think,  therefore, 
there  was  no  apportionment  of  the  rent, 
and  as  far  as  that  objection  goes  the  plain- 
tiff would  be  entitled  to  one-half  of  the 
half-year's  rent.  But  it  is  said,  that  the 
plaintiff  is  not  entitled  to  recover  at  all, 
because  the  lease  is  joint,  and  the  right  to 
the  whole  rent  survived  to  the  defendant. 
The  cases  cited  for  the  proposition  shew 
that  where  an  indenture  or  other  instru- 
ment does  in  its  terms  necessarily  import 
jointure,  the  covenantor  binds  himself  to 
the  covenantees  jointly,  and  in  the  event 
of  death,  the  joint  nature  of  the  covenant 
does  not  disable  the  survivor  from  suing 
alone,  and  in  some  cases  persons  may 
choose  to  have  joint  covenants,  although 
they  have  several  interests— fFtf^Aerott  v. 
Langsion.  But  those  are  quite  beside 
the  cases  where  covenants  have  been 
held  joint  or  setireral,  according  to  the 
interest  of  the  covenantees  or  the  context 
of  the  indenture,  and  to  be  construed 
according  to  the  intention  of  the  parties, 
as  it  is  to  be  collected  from  the  nature  of 
their  interests.  To  apply  those  principles 
to  the  present  case,  the  instrument  pur- 
ports to  be  a  joint  demise,  and  the  lessors 
demise  a  joint  property,  but  the  right  to 
the  rent  arises  out  of  the  reddendum,  which 
IS  general,  *'  yielding  and  paying"  so  much ; 
the  persons  to  whom  the  rent  is  to  be  paid 
being  studiously  left  unnamed,  it  is  to  be 
paid  to  those  who  are  by  law  the  proper 
persons.  In  other  words,  the  reddendum 
gives  the  rent  to  him  who  is  entitled  to 
the  reversion.  This  is  a  right  of  action 
arising  out  of  the  nature  of  the  party's 
interest  in  the  land,  and  is  distinguishable 
from  the  cases  where  the  rent  is  payable 
by  personal  covenants  to  particular  per- 
sons. The  defendant,  therefore,  having 
on  the  25th  of  March,  after  the  death  of 
the  ancestor  of  the  plaintiff,  received  one 
half-year's  rent  of  Founts  Common,  which 
we  must  take  at  25/.  a-year,  the  plaintiff 
would  be  entitled  to  more  than  12«.  M. 


out  of  that  half-year's  rent,  and  the  c^ 
was  properly  left  to  the  jury. 

Williams,  J. — I  am  of  the  same  opinL^ 
As  to  the  question  in  arreat  of  judgm^^^ 
I  do  not  tldnk  that  the  allegation  of  ^^ 
sonable  time  in  the  declaration  b  require 
It  has  been  urged  upon  the  Court,  t|u 
great  practical  inconvenience  would  nr§m 
unless  the  allegation  of  reasonable  time 
was  inserted  in  the  declaration ;  hot  I  do 
not  think  that  any  greater  ineonvenience 
is  likely  to  arise  in  this  ease  than  in  sny 
other,  where  a  person  is  bound  under  a 
contract  to  pay  a  sum  of  money.    Ai  to 
the  apportionment  of  the  rent,  I  dunk 
that  in  Browne  v.  Amtfoi,  Vice  Chaneellor 
Wigram  came  to  a  right  eondusion  oo  iSk 
interpretation  of  the  statute  4  VfiXL  4. 
c.  22.     This  brings  me  to  the  last  poiit, 
(and  it  is  rather  singular  that  this  point, 
which  must  frequenUy  have  occuned,  Im 
not  been  decided,)  whethor  the  rent  nr- 
vived  to  A.  W.  Beer  upon  the  detdi  of 
Thomas  Beer.  This  depends  entirely  npon 
what  is  the  effect  of  an  instrument  pv- 
porting  to  be  a  joint  lease,  it  being  in  tratk 
a  lease  by  tenants  in  common,  bnttkat 
cu-cumstance  not  appearing  upon  the  ftes 
of  the  lease:  still  we  are  not  estopped 
from  looking  beyond  the  instnunentia 
order  to  ascertain  the  relation  of  the  pirf^ 
to  it,  when  considering  what  is  the  eosie- 
quence  of  the  death  of  one  of  the  leifov** 
The  passage  cited  from  Bae,  Ahr.  'Te- 
nants,' (H,) — ^which  appean  to  hafe  !*• 
taken  from  Com.  Dig.  where  RoUe't  ^ 
is  referred  io-^Gyles  v.  Kempe  (14),  ^ 
other  cases  there,  are  those  which  shew,  ^ 
"if  tenants  in  common  join  in  a  lesse, die 
law  construes  this  to  be  several  leassi  f^ 
respective  confirmations;"  so  that />•<'• 
Poole  V.  Erringion  is  founded  oil  sisp'' 
authority,  and  is  sound  law.     This,  thefe- 
fore,  being  in  point  of  £sct  a  lease  of  lii^ 
by  two  tenants  in  common,  with  a  ie<Hi»' 
dum  of  rent  generally  upon  the  des4  « 
Thomas   Beer,    the   reversion   wss  ip» 
and  a  share  of  it  descended  to  his  heir,  «^ 
became   entitled   to   the  rent;  and  I^ 
Campbell  was  quite  right  in  telling  ^ 
jury  that  the  defendant  had  received  nK*^ 
than  his  share. 

Talfourd,  J.  concurred. 


(14)  1  Fraem.  2S5,  Snulh'tel. 
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ASDEN  V,   GOODACRE. 

'Assignment — Gift  over. 

beftieaihed  to  his  son  W.  B,  an 
Me  quarterly^  charged  upon  his 
aU  ;  and  bg  his  will  declared 
Hpt  of  W,  B,  in  his  own  hand 
\  only  receipt  which  his  executor ^ 
itmld  be  bound  to  accept,  and 
Id  he  lawful  for  H.  C.  B.  to 
B.  to  attend  at  the  town  hall  in 
r  to  receive  and  give  receipts 
uitg,  and  to  suspend  payment 
requisition  should  be  complied 
mbject  to  such  annuity  the  tes- 
'i  his  estate  to  H.  C.  B. 
i  such  annuity  was  assignable 
ithout  H.  C.  B.'s  consent,  not- 

the  power  in  H.  C  B.  to  require 
^ndance  to  receive  payment  at  a 
lace,  and  that  the  right  in  H,  C, 
d  payment  did  not  amount  to  a 
to  him. 

?he  declaration  stated  that  a 
against  one  William  Bingham 
id  to  the  defendant,  as  sheriff, 
ated,  and  that  the  defendant 
said  William  Bingham,  against 

the   plaintiff,   to  escape,  &c. 
f  which  the  plaintiff,  who  was 
in  the  original  action,  had  lost 
>f  the  said  judgment,  &c. 
)t  guilty, 
rial,  before  Jervis,  C.J.,  at  the 

Middlesex  after  Michaelmas 
the  only  question  was  as  to  the 
damages,  to  be  assessed  upon 
e  laid  down  in  Arden  v.  Good-* 
[n  order  to  shew  what  was  the 
3  debtor,  William  Bingham,  at 
his  escape  on  the  5  th  of  January 
ther*s  will  was  read  in  evidence, 
ined  the  following  clause. — **  I 
m, William  Bingham,  an  annuity 
r  annum,  to  be  paid  quarterly, 
of  June,  the  29th  of  September, 
f  December  and  the  25  th  of 
e  first  payment  to  be  made  on 
se  quarterly  days  as  shall  first 

previous  proceedings  in  this  case  see 
tne  Sheriff  of  Leicestershire,  19  Law 
C.Pf-S20,  and  Arden  v.  Goodacre,  20 


happen  after  my  decease ;  and  I  charge 
the  said  annuity  upon  my  personal  estate 
only,  and  declare  that  the  receipt  of  my 
said  son,  William  Bingham,  signed  with 
his  own  hand,  after  each  of  the  said  quar- 
terly payments  shall  have  become  due, 
shall  be  the  only  discharge  which  my 
executor  shall  be  bound  to  accept  for  each 
of  such  payments,  and  that  it  shall  be  law- 
ful for  my  executor  to  require  that  my 
said  son,  William  Bingham,  shall  attend 
at  the  Town  Hall  in  Nottingham,  to  receive 
and  give  receipts  for  the  said  annuity,  and 
to  suspend  the  payment  thereof  until  such 
requisition  shall  be  complied  with,  from 
time  to  time,  as  my  executor  shall  think 
proper.  And  subject  to  the  payment  of 
my  debts,  funeral  and  testamentary  ex- 
penses and  the  said  annuity,  I  give  all 
my  real  and  personal  estate  whatsoever 
and  wheresoever  unto  my  son,  Henry 
Corles  Bingham,  his  executors,  adminis- 
trators and  assigns,  and  appoint  him  exe- 
cutor of  this  my  will." 

William  Bingham's  father  died  before 
the  escape.  After  the  escape  William 
Bingham  assigned  the  annuity  to  one 
Thompson.  It  appeared  that  2,6901.  was 
still  due  upon  the  original  judgment. 

It  was  contended  by  the  defendant's 
counsel  that  the  above  clause  in  the  father's 
will  did  not  enable  William  Bingham  to 
assign  the  annuity  without  the  consent  of 
the  executor,  and  consequently  that  the 
assignment  to  Thompson  was  void,  and  the 
plaintiff  not  deprived  of  the  value  of 
the  annuity  by  reason  of  the  escape.  The 
learned  Judge  left  it  to  the  jury  to  assess 
the  damages,  first,  upon  the  supposition 
that  the  annuity  was  assignable  without  the 
consent  of  the  executor,  and  secondly,  upon 
the  contrary  supposition.  They  found  in 
the  former  case  that  the  damages  would  be 
1,787^.,  and  in  the  latter  case  250/.  The 
learned  Judge  directed  the  verdict  to  be 
entered  for  1,787/.,  giving  the  defendants 
leave  to  move  to  reduce  the  verdict  to  250/. 
if  the  Court  should  be  of  opinion  that  the 
annuity  was  not  assignable  without  the 
executor's  consent. 

Channell,  Serj.  (Jan.  13,)  moved  accord- 
ingly.— The  intention  of  the  testator  in 
this  case  was  evidently  to  provide  a  fund 
for  the  personal  support  of  his  son  William, 
and  to  prevent  this  fund  from  being  avail- 
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able  to  his  creditora.  Unless  such  an  in- 
tention is  repugnant  to  some  well-known 
rule  of  law,  the  Court  will  give  effect  to  it. 
It  will  be  contended  on  the  other  side  that 
the  condition,  that  he  shall  be  obliged  to 
attend  at  the  Town  Hall  in  Nottingham 
when  required,  or  payment  be  suspended,  is 
not  inconsistent  with  an  absolute  interest  in 
William  Bingham,  and  that  there  is  no  gift 
over.  But  it  is  submitted  that  the  will 
contains  what  is  tantamount  to  a  gift  over. 
It  is,  in  substance,  a  gift  to  the  executor, 
subject  to  the  payment  of  the  annuity ; 
which  annuity  he  has  a  right  to  pay  only 
to  l^^iam  Bingham  and  in  a  particular 
manner.  To  whatever  extent  he  has  a 
right  to  interfere  he  has  Bubstantially  a 
gift  over.  The  cases  applicable  to  this 
subject  are  collected  in  1  Jartnan  on  WilUy 
p.  815.  In  Brandon  v.  Robinson  (2),  there 
cited,  it  was  held  that,  although  property 
might  be  limited  to  a  man  to  go  over  in 
the  event  of  bankruptcy,  yet,  while  his 
property,  it  must  be  subject  to  his  debts ; 
and  that  where  property  was  bequeathed 
on  trust  to  pay  the  dividends  into  the 
proper  hands  of  a  man  or  on  his  proper 
receipt,  such  dividends  not  to  be  assignable, 
and  on  trust  that  on  his  decease  the  prin« 
cipal  should  be  paid  to  other  persons,  the 
life  interest  in  the  dividends  was  assignable 
under  a  commission  of  bankruptcy.  But 
in  that  case  it  was  clear  that  there  was  no 
gift  over  in  the  event  of  bankruptcy,  but 
only  on  the  decease  of  the  party. 

[Mauls,  J. — ^It  is  no  gift  over  in  the 
present  case.  The  testator  has  only 
clogged  the  interest  of  his  devisee  with  a 
condition,  making  it  less  convenient  to 
him  to  assign  it,  and  rendering  it  of  less 
value  to  sell.  The  power  of  the  trustee  is 
only  discretionary.] 

He  also  moved  for  a  new  trial  on  the 
ground  that  the  damages  were  excessive. 

Maule,  J. — I  am  of  opinion  that  the 
rule  must  be  refused.  I  think  that  this 
was  an  annuity,  of  which  the  debtor,  Wil- 
liam Bingham,  was  entitled,  if  so  minded, 
to  dispose.  Even  supposing  that,  by 
assignment,  he  could  not  get  rid  of  the 
terms  imposed  by  the  will,  it  would  still 

(2)  1  Rose,  197;  i.e.  nam.  Ex  parte  Brandon, 
18  Vet.  429. 


be  competent  to  him  to  coven 
assignee,  without  the  assent  oi 
that  he  would  attend  to  receiv 
if  required,  and  in  case  of  d 
brother,  lend  his  name  for  its 
law.  That  appears  to  me  ti 
the  whole  question.  That  ' 
are  too  high,  there  is  not  the 
to  suppose.  I  think,  therefc 
rule  ought  to  be  refused, 
understood  that  we  do  not  de 
condition  as  to  the  mode  and 
ment  is  one  which  would  be 
against  the  assignee ;  but  i 
taking  the  view  most  unfavoi 
plaintiffs,  it  cannot  be  denied 
Bingham  might  bind  himself 
was  necessary  to  enable  his 
receive  the  money,  and,  thi 
condition  cannot  be  said  to 
incompetent  to  assign. 

Cresswell,  J.  —  I  am  c 
opinion.  Looking  at  the  caac 
favourable  way  for  the  defend 
sidering  the  condition  not  to  1 
repugnant  and  void,  it  appei 
be  quite  clear  that  William  Bi 
dispose  of  his  interest  in  the  a 
out  the  assent  of  his  broths,  I 
It  was  for  him  to  satisfy  tl 
that  he  would  do  everythii 
necessary  to  give  the  latter  t 
the  dividends. 

Williams,  J. — I  am  ent 
same  opinion.  I  think  that  t 
debtor  had  a  right  to  assign 
without  his  brother's  conae 
perhaps  after  the  assignment 
the  annuity  in  the  hands  of 
might  not  be  so  great  as  it  wou 
if  no  terms  had  been  imposed 

Jervis,  C.J.  concurred. 

Rn 
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Sheriff — Extortion  by  O^ 
under  7  WiU.  4.  ^  1  Vict,  e 
Attachment — Affidavits. 

The  fees  allowed  to  sher^ 
officers  under  the  7  WiU.  4.  4* 
«.  2.  **for  search  for  detainers 
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nfimdeai'  ■  duekatgB  to  amy  writ  or  pro* 
em^oefarihe  reieate  of  any  defendant  in 
cvf^y*  or  of  yoodt  taken  in  execution^'* 
ere  nU  eppUeable  where  the  debt  and  costs 
flff  paid  after  the  seitmre  under  a  fi.  fa. 

Smhle^That  the  proper  title  ofaffida- 
vitt  M  s^^port  of  a  rile  for  an  attachment 
sfekut  a-  sheriff's  officer  for  extortion  in  the 
execution  ofji  ^.Uuiainthe  cauee. 

This  was  a  mle  calling  on  one  £ma- 
imel  Jones  to  shew  cause  why  an  attach- 
nmt  should  not  issue  against  him  for 
extortion  as  a  sheriff'^  officer,  in  taking 
SL  Oi.  ll<f.  more  than  the  legal  fees  in 
^  execution  of  nfi.  fa.  issued  against  the 
defendant  in  this  action.  It  appeared  that 
Jonei,  after  he  had  ohtained  an  entrance 
nto  ihe  defendant's  house,  left  immedi- 
ately, bavmg  delivered  the  warrant  to  one 
Lewis,  and  left  another  person  as  the  man 
npoisession.  The  defendant,  within  half 
>ii  boor  of  the  entrance  of  the  sheriff, 
peid  the  amount  of  the  deht  and  costs  and 
expenses  of  the  execution,  after  protest  at 
te  tenoont  of  the  latter.  Of  the  excess 
flomplained  of,  1/.  7«.  11^.  had  been  re- 
wiBd,  and  the  remaining  18^.,  disputed 
^  the  defendant,  were  made  up  of  three 
wnt,  TUB.,  man  in  possession,  5«. ;  search, 
^.  6({. ;  discharge,  As.  6d. 

Bramwell  (Jan.  30)  shewed  cause. — 
"niere  is  a  preliminary  objection  to  the 
^  of  the  affidavits ;  they  are  entitled  in 
^  cause  of  Masters  v.  Lowther. 

[Perteseuet  contr^.— In  Davies  v.  Gn/- 
^(1),  the  affidavits  were  headed  in  the 
"■me  way,  and  this  objection  was  not  taken, 
"wjf  in  several  other  cases.] 

It  cannot  be  ascertained  from  the  report 
^  Ikeies  v.  Griffiths  whether  the  affidaviu 
^'^  so  headed  or  not.  This  is  no  pro- 
ceeding in  the  cause ;  which  was  at  an  end 
^hen  Uie  judgment  was  obtained. 

[CxEsswsLL,  J.— This  is  a  proceeding 
'Svinstthe  officer  for  misconduct  connected 
^th  the  cause.] 

[Jttvis,  C.J. —A  very  slight  reason 
7^  be  sufficient  to  overrule  such  an  objec- 

(Tlie  objection  was  then  abandoned.) 
It  appears  from  the  affidavit  of  Lewis, 

.P)4  Mte.  &  W.  877;  a.c  7  Dowl.  P.C.  204; 
•**•  J.  B«p.  (U.S.)  Exch.  70. 


that  he  has  been  all  through  mistaken  for 
Jones :  the  latter  did  nothing  more  than 
leave  a  man  in  possession. 

[Jervis,  C.J. — No  doubt  he  is  respon- 
sible for  the  misconduct  of  Lewis.] 

That  may  be ;  but  the  Court  will  take 
into  consideration  that  he  has  done  all  in 
his  power  to  repair  the  mistake  when 
brought  to  his  notice.  The  7  Will.  4.  & 
1  Vict.  c.  55.  s.  8.  empowers  the  Court  to 
punish  the  actual  wrong-doer.  Here  Lewis 
was  clearly  the  person  in  the  wrong,  and 
Jones  was  in  no  way  implicated.  The 
three  charges  amounting  to  13t.,  about 
which  alone  any  difference  now  exists,  are, 
it  is  contended,  allowed  by  the  table  of 
fees  sanctioned  by  the  Juc^s  under  the 
2nd  section  of  the  above  act.  This  table 
is  to  be  found  in  the  appendix  to  the 
second  volume  of  Chitty*s  ArchbokTs 
Practice,  It  contains  the  following  allow- 
ances :  "  For  searching  offices  for  detainers 
Is.  Bailiff's  messenger  for  that  purpose, 
2s.  6d." 

[Maule,  J. — This  clearly  cannot  apply 
to  the  case  of  a  Ji.  fa.  There  is  no  de- 
tainer of  a  man's  goods.] 

So  as  to  the  4s.  6d.  for  discharge,  the 
following  allowance  applies,  it  is  contended, 
to  the  present  case — "  For  any  supersedeas, 
writ  of  error,  order,  liberate,  or  discharge 
to  any  writ  or  process,  or  for  the  release 
of  any  defendant  in  custody,  or  of  goods 
taken  in  execution^  4s.  6d.'*  So  ''for 
every  man  in  possession,  when  absolutely 
necessary — If  boarded,  per  diem  3^.  6d., 
if  not  boarded  per  diem  55."  It  is  true  that 
the  man  was  in  possession  a  very  short 
time ;  but  if  a  man  in  possession  was  neces- 
sary at  all,  the  Court  will  consider  the 
charge  as  properly  incurred. 

Fortescue,  in  support  of  the  rule,  was 
proceeding  to  shew  that  Jones  was  identic 
fied  with  Lewis,  when  he  was  stopped  by 
the  Court. 

Jervis,  C.J.-— I  am  of  opinion  that  this 
rule  must  be  made  absolute.  This  is  a 
penal  proceeding,  and  there  is  no  doubt 
that  the  statute  empowers  the  Court  to 
proceed  against  the  actual  wrong-doer, 
whether  officer  or  not ;  but  I  think  Jones 
the  bailiff  is  here  fully  identified  with  Lewis 
his  follower,  and  the  question  is,  whether 
the  latter  has  taken  more  than  the  legal 
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expenses  allowed  for  the  execution.  In 
the  original  charges  there  appears  excess 
in  almost  every  item.  Thus,  1^.  3^.  6d,  is 
charged  instead  of  1/.  Is.  for  the  levy. 
Poundage  is  charged  on  the  whole  amount 
to  be  levied,  even  on  the  original  poundage 
itself  (and  this  extortionate  calculation  of 
the  poundage  is  a  strong  circumstance  to 
shew  that  Jones  is  identified  with  Lewis). 
As  to  the  three  disputed  items,  the  table  of 
fees  made  under  the  act  allows  55.  for  each 
man. in  possession,  when  absolutely  neces^ 
sary ;  but  after  consulting  the  Master  as 
to  the  practice,  the  Court  is  not  satisfied 
that  this  charge  is  so  clearly  extortionate 
as  to  justify  proceeding  against  the  officer 
for  that.  But  the  sum  of  3«.  %d.  allowed  for 
search  for  detainers,  has  no  reference  to  a 
fi»  fa.i  and  the  charge  is  therefore  impro-* 
per,  and  so  also  is  that  of  45.  Qd,  for  dis- 
charge. There  is  no  supersedeas  or  release 
of  goods  here.  The  allowance  in  the  table 
of  fees  may  mean  release  of  goods  before 
execution  executed;  but  where  there  is 
poundage  the  charge  is  inapplicable. 
There  has  been  therefore  extortion  to  the 
amount  of  85.,  and  the  rule  will  be  abso- 
lute for  an  attachment,  to  lie  in  the  office 
for  a  fortnight ;  if  within  that  time  the 
85.  and  costs  are  paid,  then  to  lie  in  the 
office  till  the  fifth  day  of  next  term,  to 
enable  Jones  to  apply  to  the  Court  for 
relief. 

Maule,  J.,   Cress  WELL,  J.    and  Wil- 
liams, J.  concurred. 

Rule  absolute  accordingly. 


1851.     ^ 
Nov.  19.    ' 

1852. 
Jan.  31. 


I 


HAMILTON  AND  ANOTHER  r. 
TERRY,  £;XECUTOR  OF  8. 
TERRY. 


Frauds^  Statute  of- — Promise  in  Writing 
— Offer  and  Acceptance — Negotiation  for 
Time-^^Executor,  Liability  of. 

Mortgagees  having  offered  to  give  the  de^ 
fendant,  the  executor  of  the  mortgagor^  time 
for  payment  of  the  mortgage-money  provided 
a  sum  0/ 1,500/.  should  be  made  up  on  a  day 
fixed f  the  defendant f  on  the  ISth  of  Decem- 
ber, wrote  them  a  letter,  stating  his  present 
inability  to  pay,  and  asking  for  a  year's 


time,  hut  saying  he  had  lOOJ.,  which  hm 
would  pay  over,  and  that  he  would  engetg^ 
by  the  beginning  of  April  to  have  anatki^ 
lOOL  ready,  and  other  sums  afterward^ 
The  letter  contained  cither  statements,  and  ^ 
further  request  for  time.  On  the  9rd 
January  the  mortgagees  sent  the  defendi^ 
an  answer,  saying  they  considered  that  20  ^ 
would  be  paid  by  the  1st  of  April,  but  ( 
not  promise  further  time  unless  the  < 
was  made  up  to  1,500/.  The  200/.  ^ 
having  been  paid  by  the  1st  of  April^  ^ 
action  was  brought  by  the  mortgagees  ogesims 
the  defendant,  seeking  to  charge  him  pep, 
sonally  on  a  promise  to  pay  that  sum,  noA 
in  consideration  of  forbearance  to  the  1st  ^ 
April, 

Held,  by  Jervis,  C.J.,  Williams,  J,  tmi 
Talfourd,  J.,  that  there  was  no  ssfideri 
promise  in  writing  to  bind  the  defesdest 
personally,  under  the  Statute  of  Fratids,  As 
correspondence  not  shewing  any  unqusUJkL 
promise  by  the  defendant;  by  Maule,  J.    > 
dissentiente,  that  the  letter  of  the  l^rf 
December  was  separable  into  two  pertt,  the 
first  of  which  contained  an  unquaUfiei  9fer 
as  to  the  2001,  in  consideration  offorhiir* 
ance  till  the  \st  of  April,  which  was  aeeeft- 
ed  in  the  letter  of  the  3rd  ofJanmm/,  id 
that,  therefore,  the  Statute  of  Frauds  wot 
satisfied. 

Assumpsit.  The  first  count  stated  * 
mortgage  for  3,000/.  by  S.  Terry,  deceaied, 
to  the  plaintiffs,  a  default  in  paymoit,  the 
death  of  the  mortgagor,  leaving  the  defen- 
dant, his  executor,  a  sufficiency  of  m*? 
to  pay  200/. ;  that  the  mortgagor,  in  b^ 
lifetime,  and  the  defendant  afterwardi,  !«• 
mained  in  possession  and  in  the  receipt  d 
the  rents  and  profits,  by  permission  rf*^ 
plaintifis  ;  that  more  than  200/.  remain^ 
due  upon  the  mortgage ;  that  the  plainti^ 
requested  payment  of  the  defendant,  whcj^ 
upon  it  was  agreed  between  the  plaintiiv 
and  the  defendant  that  the  defendant  abonl^  • 
pay  200/.  in  part  of  the  mortgage  moo^ 
on  the  Ist  of  April  1849,  and  that  the 
plain tifi*  should  forbear  until  that  daj; 
that  the  plaintifis  did  forbear  accordin^y* 
and  that  the  defendant  did  not  pay  the 
200/.  Second  count,  for  money  ^^^ 
money  had  and  received,  and  on  an  ^^ 
count  stated. 

Pleas — first,  non  assumpsit;  third*  to 
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It  count, «  denial  of  the  agreement 
n  the  plaintiffs  and  the  defendant ; 
to  the  first  count,  a  denial  that 
lintiffii  assented  to  the  defendant's 
es,  or  entered  into  the  alleged  en- 
mts  with  him. 

cause  was  tried,  hefore  Wilde,  C.  J., 
Sittings  after  Trinity  term,  1850, 
verdict  was  found  for  the  plaintiffs 
)/.,  subject  to  a  special  case,  the 
having  leave  to  draw  inferences  of 

following  are  the  material  facts 
In  the  SPECIAL  cask  : — On  the  8th 
ember  1840,  the  plaintiffs  lent  Ste- 
^erry   3,000/.  upon  mortgage,  and 

of  payment  was  made  by  him  in 
time.  Stephen  Terry  died  in  Janu- 
48,  leaving  the  defendant  his  ex- 
A  correspondence  subsequently 
lace  between  the  defendant  and  Mr. 
s,  one  of  the  plaintiffs,  who  acted  on 
ehalf^  concerning  the  payment  of  the 
t  and  principal  of  the  mortgage, 
course  of  that  correspondence  Lane 
he  defendant  a  letter  on  the  7th  of 
ber  1848,  in  which  he  said  he  could 
le  defendant  forther  time  for  pay- 
f  the  mortgage  until  the  1st  of  July 
provided  the  amount  was  reduced 
25th  of  March  to  1,500/.  On  the 
f  December  the  defendant  wrote  a 
to  Mr.  Lane,  which  contained  the 
ng  passages : — "  I  cannot  at  present 

0  large  an  amount,  nor  apply  the 
absolutely  necessary  for  carrying 

establishment,  but  I  shall  be  enabled 
Uy  to  accomplish  what  you  wish,  no 
and  if  you  can  give  me  about  a  year 
be  most  beneficial  to  me,  as  well  as 
»r  your  client.  I  can  put  my  hand 
moment  upon  100/.,  which  I  will  pay 
yoUf  and  will  engage  by  the  begin* 
f  next  April  to  have  another  100/. 
for  youy  and  other  sums  afterwards. 
*  If  in  the  mean  time  I  should 
mfortunate  as  neither  to  be  able  to 
r  the  mortgage  nor  to  sell  the  pro- 
T  have  no  doubt  that  as  soon  as  the 
ck^  let  I  shall  be  in  a  situation  to 

1  tnbssfer  of  your  mortgage,  or  fail- 
dMt  to'  sell  the  property,  which  I 
wiUingl^r  do»  and  thus  release  your 

I  am  making  every  exertion  to 
^hb  this;  I  am  at  Uie  same  time 


doing  all  that  I  can  to  obtain  a  tenant.  If 
you  will  allow  me  as  long  a  period  of  time 
as  you  can,  it  will  be  of  very  great  service 
tome.         ♦         ♦         ♦         J.Terry." 

On  the  3rd  of  January  1849,  Lane  wrote 
an  answer  to  the  defendant  in  these  terms : 
— "  Referring  to  your  letter  of  the  18th  of 
December,  I  will  consider  that  200/.  will 
be  paid  by  you  on  the  Ist  of  April,  but  I 
cannot  say  that  further  time  will  be  given, 
unless  the  amount  is  made  up  1,500/., 
which  would  only  require  about  250/. 
more,  and  must,  therefore,  ask  you  to 
effect  this  by  the  time  named." 

On  the  4th  of  April  Lane  wrote  to  the 
defendant,  complaining  that  he  had  been 
disappointed  in  not  having  received  the 
200/.  before  the  1st;  and  the  defendant, 
on  the  9th,  sent  an  answer,  in  which  he 
said — "  I  much  regret  that  I  was  not 
enabled  to  pay  the  200/.  in  to  your  account 
by  the  time  agreed  onJ'^ 

WiUes,  (Nov.  19)  for  the  plaintiffs. — 
The  only  question  in  the  case  is,  whether 
the  defendant,  who  is  executor  of  a  mort- 
gagor, has  rendered  himself  personally 
liable  to  pay  the  200/.  which  he  engaged 
to  pay  on  the  1st  of  April  1849,  by  a  suffi- 
cient contract  in  writing  under  the  Statute 
of  Frauds.  Primd  facie  the  executor  is 
liable  to  pay  only  out  of  the  assets.  But 
here  the  mortgagees  had  been  extending 
the  time  of  payment  before  the  agreement 
between  Lane  and  the  defendant,  and  then 
the  defendant  undertook  to  pay  200/.  on  the 
Ist  of  April,  in  consideration  of  forbear- 
ance until  that  time.  The  letter  of  the  7th 
of  December  shews  that  the  defendant  asked 
for  time,  and  the  letter  of  the  18th  of 
December  contains  a  distinct  request  to 
forbear  till,  and  an  undertaking  to  pay  on, 
the  1st  of  April.  Besides,  the  letters  of 
the  4th  and  9th  of  April  are  sufficient  to 
establish  the  contract.  Either  way,  the 
defendant  undertook  the  personal  liability 
in  writing.  The  law  with  respect  to  the 
responsibility  of  executors  under  such 
circumstances  is  laid  down  in  Williams  on 
Executors^  3rd  edit.  vol.  2.  p.  1393. 

Channell^  Serf.  (Montague  Smith  was  with 
him),  contr^. — The  defendant  can  be  ren- 
dered liable  in  this  action  only  by  a 
sufficient  promise  in  writing.  Now,  the 
consideration  for  the  promise  alleged  is 
not  made  out  by  the  correspondence.    The 
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letters  shew,  on  the  part  of  the  defendant, 
a  statement  of  the  time  when  he  expected 
to  be  able  to  pay  the  amount,  or,  at  most, 
a  proposal  or  offer  by  him,  not  accepted 
by  the  other  side.  But  even  if  there  be  a 
contract  shewn  on  the  face  of  the  corres- 
pondence, no  contract  appears  by  which 
the  defendant  agrees  to  be  personally 
liable  on  the  consideration  stated  in  the 
declaration. 

Cwr,  adv,  vulU 

Jervis,  C.J.  (Jan.  3)  read  his  judg- 
ment, in  which  Williams,  J.  and  Tal- 
FOURD,  J.  concurred.— The  question  in  this 
case  is,  whether  there  is  upon  the  corre- 
spondence evidence  of  the  contract  stated 
in  the  declaration  sufficient  to  satisfy  the 
Statute  of  Frauds.  Upon  the  argument, 
I  inclined  to  think  that  such  contract 
was  proved  by  the  letters  of  the  18th  of 
December  1848  and  of  the  3rd  of  January 
1849,  but,  upon  consideration,  I  agree  with 
my  Brothers  Williams  and  Talfourd  in 
thinking  that  those  letters  are  not  evidence 
in  writing  of  such  contract  on  the  part  of 
the  defendant,  and  that  there  are  no  other 
letters  which  prove  such  contract,  and  that, 
consequently,  the  defendant  is  entitled  to 
our  judgment.  It  is  unnecessary  to  advert 
to  Uie  letters  earlier  than  the  7th  of  De- 
cember. Negotiations  had  been  going  on 
for  time  to  enable  the  defendant  to  pay  off 
the  mortgage,  and  in  that  letter,  Mr.  Lane, 
one  of  the  plaintiffs,  expresses  a  fear  that 
the  defendant  will  not  be  prepared  to  pay 
off  the  mortgage,  as  arranged,  on  the  1st 
of  January  then  next,  and  offers  to  give 
further  time,  till  the  Ist  of  July  next,  pro- 
vided the  principal  was  reduced  to  1,500^. 
by  the  25 di  of  March.  In  answer  to  this 
letter  the  defendant  wrote  the  letter  of  the 
1 8th  of  December,  upon  which  the  plaintiffs 
mainly  rely.  He  says  in  effect,  '*  I  cannot 
reduce  the  principal  to  1,5002.  by  the  time 
you  name,  but  shall  be  enabled  to  do  so 
gradually ;  and  if  you  can  give  me  about 
a  year,  it  will  be  most  beneficial  to  me  as 
well  as  safer  for  your  client."  The  time  he 
wants  is  to  enable  him  gradually  to  reduce 
the  principal  to  1,500Z.  He  proceeds  to 
state  what  he  can  do  as  the  price  of  this 
indulgence :  "  I  can  put  my  hand  at  this 
moment  upon  100/.,  which  I  will  pay  over 
to  you,  and  will  engage  by  the  beginning 


of  next  April  to  have  another 
for  you,  and  other  sums  aftei 
these  words  amount  to  a  pro 
200/.  on  the  1st  of  April,  in  c 
of  forbearance  until  that  time, 
tion  is  proved  by  a  writing  wl 
the  Stotute  of  Frauds  ;  but  if 
part  only  of  a  proposal  for  m  L 
of  forbearance,  which  proposa 
cepted  by  the  defendant,  the  d 
not  proved,  because  the  accep 
plaintiff  of  part  of  the  defendu) 
which  was  not,  when  written, 
operate  as  an  unqualified  pron 
convert  that  which  was  a  pro] 
into  a  promise  in  writing,  ai| 
party,  so  as  to  satisfy  the  Statal 
Uppn  consideration,  we  are  of 
these  words  are  only  part 
posal  for  the  longer  period  o 
year.  As  the  price  of  that 
he  offers  100/.  down,  100/.  oi 
April,  and  other  sums  afierwi 
was  agreeing  to  purchase  that 
until  the  1st  of  April  by  payn 
on  that  day,  why  was  he  topa^ 
afterwards  ?  The  letter  proo 
the  mean  time  I  should  be  so 
as  neither  to  be  able  to  transf 
gage  nor  to  sell  the  propert] 
doubt  I  shall  be  enabled  to  el 
fer,"  &c.  The  mean  time  her 
is  not  between  the  date  of  th 
the  1st  of  April;  it  is  a  perio< 
year,  within  which  the  defends 
to  reduce  the  principal  to  1,50C 
to  us,  therefore,  that  the  time 
posing  to  purchase  was  a  pei 
the  1st  of  April,  viz.,  about  ; 
that  the  offer  to  pay  100/.  dofi 
on  the  1st  of  April,  and  other 
wards,  was  an  offer  to  pay  tb 
the  price  of  that  longer  period, 
the  price  of  forbearance  until 
April  only.  In  this  view  oi 
of  the  18th  of  December,  the  ai 
plaintiff  of  the  drd  of  January, 
says,  ''  I  will  consider  that  2< 
paid  by  you  on  the  1st  of  Apr 
make  the  proposal  of  the  18th  ( 
an  absolute  promise  to  pay  2 
1st  of  April.  It  was  furthei 
that  the  letters  of  the  4th  and  I 
contained  a  promise  sufficient  I 
declaration,    and    satisfy,  the 
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Foods.  These  letters  do  not  state  an 
agreement ;  they  refer  to  some  agreement 
Bude  before  thu  date,  and  are  probably 
based  upon  the  defendant's  acquiescence 
in  the  view  which  the  plaintiff  took  in  his 
letter  of  the  8rd  of  January  of  the  defen- 
dant's proposal  of  the  18  th  of  December. 
Tbe  plaintiff  says  in  his  letter  of  the  3rd 
of  January,  "  I  shall  consider  that  200/. 
will  be  paid  by  you  on  the  Ist  of  April.*' 
The  defendant  does  not  dissent  from  these 
tenns,  but  allows  the  time  to  run  on.  By 
aeqmeieettce  he  agrees  to  the  terms  pro- 
posMl,  but  this  acquiescence  is  not  ex- 
piened  in  the  letter  of  the  0th  of  April, 
nd  tbe  agreement,  therefore,  which  con- 
8it8  of  a  proposal  on  the  part  of  the  plain- 
tiff aequiesced  in  by  the  defendant,  is  not 
in  writing,  signed  by  the  defendant,  so  as 
to  satisfy  the  Statute  of  Frauds.  For  these 
nasons  we  are  of  opinion  that  the  defendant 
is  entitled  to  judgment. 

Uaule,  J.  dissented.  ~-  The  question 
to  be  decided  is  one  of  law  rather  than 
of  hct  This  was  an  action  in  which 
tbe  plaintiff  complained  that  the  defen- 
tet,  being  executor  of  the  mortgagor, 
Pnwoiaed,  in  consideration  of  forbearance 
tilaeertain  day,  to  pay  2001.  to  the  mort- 
gagee on  that  day.  ^d  the  question  is, 
mtber  that  promise  is  sufficiently  made 
M  to  charge  the  executor  personally, 
i^gari  being  had  to  the  provision  of  the 
Statute  of  Frauds.  I  think  that  the  last 
letters,  those  of  the  4th  and.  0th  of  April 
1949,  need  not  be  taken  into  consideration. 
I  Unk  that  on  the  two  letters  of  the  18th 
^December  1848  and  the  3rd  of  January 
\M9,  there  is  an  undertaking  in  writing, 
'V&ad  by  the  defendant,  to  perform  the 
^paement  mentioned  in  the  declaration — 
[Ria  Lordship  read  the  letters.} — It  ap- 
P^  to  me  that  the  construction  put  upon 
*ose  letters  by  the  plaintiff's  counsel  is  the 
^one.  I  think  that  the  letter  of  the  18th 
^Daoember  consists,  substantially,  of  two 
Ma,  perfectly  separable.  The  one  part 
^tams  an  offiar  to  pay  100^.,  and  another 
1<HM;  by  the  1st  of  April  at  all  events, 
^b  is  accepted  by  the  letter  of  the  3rd 
of  hauaiy.  The  other  part  goes  on,  and 
foposes,  in  conformity  with  the  previous 
Ji^Reapondence,  that  further  time  should 
it  given  and  fturther  money  paid,   but 


leaving  the  amount  and  time  as  subjects 
for  future  negotiation.  The  judgment  just 
pronounced  proceeds  upon  the  ground  that 
the  two  parts  of  the  letter  of  the  18th  are 
inseparable;  but  I  think  they  are  sepa- 
rable, and  that  there  is  a  promise  as  to  one 
part,  and  that  the  other  part  is  left  for 
future  negotiation. 

Judgment  for  the  defendant. 


1852. 
Jan.  IS. 


} 


SCHREQER  V.  CARDEN. 


Payment  of  Money  into  Court — Effect  of 
in  Tort. 

Payment  into  court  in  tort  has  the  same 
effect  as  in  actions  of  indebitatus  assumpsit, 
namely  f  tlutt  of  admitting  a  cause  of  action 
with  damages  amounting  to  the  sum  paid  into 
court ;  but  it  has  not  the  effect  of  admitting 
the  cause  of  action  stated  in  the  declaration. 
Story  r.  Finnis  (1)  supported;  Leyland 
V.  Tancred  (2)  overruled. 

Trespass  for  taking  certain  goods,  to  wit, 
three  cups  of  the  plaintiff  and  detaining 
the  same,  by  reason  of  which  the  plaintiff 
was  prevented  from  taking  care  of  the  said 
goods,  and  by  reason  of  the  premises  the 
same  became  damaged,  &c. 

Plea — ^payment  into  court  of  102.,  and 
that  the  plaintiff  has  not  sustained  damages 
to  a  greater  amount  in  respect  of  the  causes 
of  action  in  the  declaration  mentioned. 

Replication,  damages  uUra.  Issue 
thereon. 

At  the  trial,  before  Jervis,  C.J.,  at  the 
sittings  after  Michaelmas  term,  1841,  for 
Middlesex,  it  was  proved  that  a  person  of 
the  name  of  Sloman  had  taken  away  a  cup 
belonging  to  the  plaintiff.  The  cup  was 
produced  from  some  auction-room  to  which 
it  had  been  removed,  and  was  found  to 
have  been  damaged  to  a  greater  extent 
than  lOl.  There  was  no  proof  that  the 
cup  produced  was  taken  by  Sloman  by 
the  authority  of  the  defendants,  and  no 

(1)  6  Ezcb.  Rep.  123 ;  8.  c.  2  L.  M.  &  P.  198 ; 
20  Law  J.  Rep.  (m.8.)  Ezcb.  144. 

(2)  19  Law  J.  Rep.  (f.s.)  aB.  818. 
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proof  was  given  to  connect  the  defendants 
with  the  act  of  taking  the  cup.  It  was 
contended  hy  the  plaintiff  that  hy  the  pay- 
ment of  10/.  into  court  the  defendant  dis* 
pensed  with  the  necessity  of  proving  that 
he  had  taken  the  cup,  and  that  the  cup 
produced  must  he  assumed  to  have  been 
taken  by  him.  The  learned  Judge,  on 
the  authority  of  Story  y.  Finnish  nonsuited 
the  plaintiff,  and  held  that  the  payment  of 
money  into  court  only  admitted  that  there 
was  some  cause  of  action  to  the  amount  of 
10/. 

B.  C.  Robinson  (Jan.  13,)  moved  for  a 
rule  nisif  to  set  aside  the  nonsuit,  and  for 
a  new-  trial. — The  nonsuit  was  wrong. 
There  was  no  necessity  to  prove  the  taking 
of  the  cup  by  the  defendant.  The  pay- 
ment of  10/.  into  court  was  an  admission 
by  the  defendant  dispensing  with  proof 
that  he  took  the  three  cups  mentioned  in 
the  declaration,  though  he  says  the  damage 
was  only  10/.  Story  v.  Finnis  may  be 
admitted  not  to  be  distinguishable  from 
this  case;  but  that  case  seems  to  have 
proceeded  mainly  on  the  Nisi  Prius  deci- 
sion of  Cook  V.  Hartle  (3).  Leyland  v. 
Tancredf  which  is  to  the  contrary  effect,  is 
not  cited.  Lloyd  v.  Walhey  (4)  is  also  in 
favour  of  the  plaintiff. 

[Jervis,  C.J. — ^Why  should  the  defen- 
dant be  liable  for  damage  by  Sloman  to 
any  cup?] 

[Maule,  J. — Suppose  two  cups  had  been 
taken  by  Sloman  and  both  damaged,  and 
one  was  worth  1/.  and  the  other  50/.; 
according  to  this  contention  you  would 
have  your  election  between'  the  two,  and 
the  defendant  could  not  say  he  had  nothing 
to  do  with  the  taking  of  the  one  or  the 
other.  Do  you  dispute  the  rule  in  indebt- 
tatus  assumpsit  f  ] 

In  trespass  the  rule  should  be  different, 
because  the  plaintiff  condescends  to  specify 
the  items  of  his  claim. 

[Maule,  J. — There  may  be  a  hundred 
cups.  Or  suppose  the  case  of  one  horse ; 
the  plaintiff  says  you  took  a  horse,  and 
proves  somebody  else  took  a  horse,  which 
was  damaged  to  a  greater  amount.  Would 
that  do  ?] 


The  cup  at  the  trial  was  treate 
cup  about  which  the  dispute^waB* 

[Maule,  J.-^The  cup  aboiit  wh 
were  talking,  no  more.] 

Leyland  t.  Tancred  is  precisdjr 
Lord  Campbell  there  says,  *'  By  ] 
into  court  was  not  the  issue  reduce 
question  of  whether  or  not  the 
was  entitled  to  damages  beyond 
paid  into  court?"  and  in  the  jo 
given  on  another  day,  the  Court  nc 
tiiat  is  so. 

[Jervis,  C.J. — ^That  was  in  re 
rule.  In  Story  y.  Finnia  the  r 
granted  and  discussed,  and  time  ^ 
consider.  There  is  no  distinction 
ciple  between  this  case  and  the 
indebitatus  assumpsit*  The  paym< 
court  admits  a  cause  of  action,  bul 
cause.] 

It  would  be  no  hardship  on  th< 
dant  to  hold  that  the  cause  of  s 
admitted  if  he  does  not  dispute  i 
pleadings  or  have  it  identified  b} 
for  particulars. 

Maule,  J. — ^The  case  in  the  Ex 
is  admitted  to  be  expressly  in  poi 
the  decision  there  pronounced,  afi 
taken  to  consider,  is  conformabh 
opinion  of  the  law.  That  case  ' 
cited  in  the  Queen's  Bench  in  . 
v.  Tancred,  The  defendant,  by  j 
into  court,  intends  only  to  say 
does  not  dispute  that  some  cup  h 
damaged  by  him  to  the  amount  of 
value,  but  not  to  admit  that  any  pi 
cup  was  damaged.  If  it  were  b 
payment  into  court  admitted  Jthe  i 
action  intended  by  the  dedarati 
plaintiff  would  be  enabled  to  prod 
cup;  and,  if  it  turned  out  to  ha^ 
damaged  to  a  greater  extent  than 
would  be  entitled  to  succeed.  I 
conceive  that  the  law  can  be  fto. 
well  satisfied  with  the  decision  in  < 
Finnis,  and  do  not  think  that  the  i 
in  the  Queen's  Bench  can  be  8U)[»p( 

Jervis,  C.J.,  Cresswell,  J.  an 
liams,  J.,  concurring,— 

RulertJ 


(3)  8  Car.  &  P.  568. 

(4)  9  Ibid.  771. 
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CAMNONy  demandant,  v. 
BiMiNGTON,  tenant. 


udonr^LimUatioM^Z  ^  4  WiU.  4. 
It.  1»  2,  3,  21,  22,  38. 

till  in  tail  in  1798  made  a  feoffment 
lands  entailed,  and  received  none  of 
iJUi  of  the  lands  up  to  his  death  in 
'•^Heldf  that  his  issue  in  tail  was 
I  to  his  writ  of  formedon  within 
jfears  of  the  death  of  the  tenant  in 


aiedoii  in  the  descender.     The  count 

that  Stephen  Cannon,  the  grand- 
of  the  demandant,  to  wit,  on  the  30th 
member  1796,  was  seised  of  lands  at 
h  in  his  demesne  as  of  fee,  and  being 

thereof,  afterwards  and  before  the 
January  1838,  to  wit,  on  the  day  and 
•t  aforesaid,  made  his  will,  and  there- 
rised  and  gave  to  Stephen  Cannon, 
ther  of  the  demandant  and  the  heirs 
body  of  Stephen  Cannon,  the  father, 
nements  aforesaid.  That  Stephen 
n,  the  grandfather,  afterwards  died, 

to  wit,  on  the  18th  of  April  1797, 
IP  Stephen  Cannon,  the  father,  sur- 
;  who  thereupon  then,  by  virtue  of 
d  gift,  became  and  was  seised  of  the 
mements  with  the  appurtenances  in 
mesne  as  of  fee  tail  in  the  time  of 
in  the  time   of  King  George   the 

by  taking  the  esplees  thereof,  to 
loe  of  10/.  That  Stephen  Cannon, 
h»,  afterwards,  before  the  suit  and 

twenty  years  next  before  the  com- 
Qoent  of  the  suit,  to  wit,  on  the  29th 
ril  1831,  died,  leaving  his  son  and 
f  his  body,  Stephen  Cannon,  the 
dint,  him  surviving.  Whereupon 
^fat  to  the  said  tenements,  with  the 
eoances,  according  to  the  form  of 
id  gift,  descended  from  the  said 
a  Cannon,  the  father,  ^to  and  now 
cth  and  ought  to  remain  in  the  said 
daat  as  tenant  in  tail  according  to 
m  of  the  said  gift,  &c. 
3d  plea  —  That  the  said  Stephen 
a  ought  not  to  have  or  maintain  his 
tid  action  because  the   said  W.  B. 

Caaays,  thatafter  Stephen  Cannon, 
f  h^aaae  seised  of  the  said  tene- 
M  in  tiie  count  alleged,  and  twenty 
,  XXL-C.P. 


years  and  more  before  the  commencement 
of  the  action,  to  wit,  on  the  31st  of  Jan- 
uary 1798,  to  wit,  at  &c.,  the  said  Stephen 
Cannon,  the  father,  discontinued  the  pos- 
session of  the  said  tenement  and  the 
receipt  of  the  profits  thereof  and  of  every 
part  thereof ;  and  that  from  the  said  time 
when  the  said  Stephen  Cannon,  the  father, 
so  as  aforesaid  discontinued  the  said  pos- 
session and  the  receipt  of  the  profits  as 
aforesaid  he,  the  said  Stephen  Cannon,  the 
father,  in  his  lifetime  was  not,  nor  after  his 
death  was  the  demandant  in  possession  of 
the  said  tenements  or  any  part  thereof,  or 
in  receipt  of  the  profits  of  the  said  tene- 
ments or  of  any  of  them  or  of  any  part 
thereof.  Verification;  andprayer  of  judg- 
ment, &c. 

Replication  to  the  third  plea — That  the 
demandant  ought  not  by  reason  of  any- 
thing in  the  said  third  plea  contained  to  be 
barred  or  precluded  from  having  or  main- 
taining his  aforesaid  action  •against  the  said 
W.  B.  Rimington,  because  the  said  Stephen 
Cannon,  the  father,  after  he  became,  and 
whilst  he  was  so  seised  as  in  the  count 
mentioned,  and  before  he  had  in  anywise 
discontinued  the  possession  of  the  said 
tenements,  or  of  any  of  them,  or  of  any 
part  thereof,  as  in  the  said  third  plea  men- 
tioned, and  before  he  had  discontinued  the 
receipt  of  the  rents  and  profits,  or  any  part 
thereof,  to  wit,  on  the  31st  of  January  1798, 
at  &c.,  enfeoffed  one  W.  D.  Rimington  of 
the  said  several  tenements,  to  have  and  to 
hold  the  same,  to  wit,  unto  the  said  W.  D. 
Rimington,  his  heirs  and  assigns  for  ever; 
and  the  said  W.  D.  Rimington,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid, 
entered  into  the  several  tenements  with  the 
appurtenances,  and  became  and  was  seised 
and  possessed  thereof.  That  upon  such 
feoffment  being  so  made,  and  by  virtue 
thereof,  to  wit,  on  &c.,  at  &c.,  the  estate 
tail  of  and  in  the  said  several 'tenements  so 
devised  and  given  to  the  said  S.  Cannon, 
the  father,  and  the  heirs  of  his  body,  as  in 
the  count  mentioned,  became  and  was  dis- 
continued and  so  remained  untU  the  death 
of  the  said  S.  Cannon,  the  father,  and  until 
the  1st  of  January  1835,  and  until  the 
commencement  of  the  suit ;  that  S.  Can- 
non, the  father,  departed  this  life,  within 
twenty  years  next  before  the  issuing  of  the 
writ  whereby  the  action  was  commenced, 
T 
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and  before  the  3 1st  of  December  1833,  to 
wit,  on  the  29th  of  April  1831,  and  there- 
upon the  right  to  the  said  tenements, 
according  to  the  form  of  the  said  gift, 
descended  from  S.  Cannon,  the  father,  to 
the  demandant  as  tenant  in  tail,  according 
to  the  form  of  the  said  gift,  to  wit,  as  heir 
of  the  body  of  the  said  S.  Cannon,  the 
father ;  that  at  the  time  when  the  said  right 
so  descended  upon  him  as  aforesaid,  the 
right  of  entry  of  the  demandant  in  respect 
of  the  said  tenements  had  been  and  was 
taken  away,  to  wit,  by  such  discontinuance 
of  the  said  estate  tail,  and  so  remained  and 
continued  taken  away,  thence  continually 
until  and  upon  the  1st  of  June  1835  ;  that 
on  the  Ist  of  June  1835  the  demandant 
was  entitled  to  bring  and  maintain,  and 
might  on  that  day  have  brought  and  main- 
tained an  action  of  formedon  in  the  de- 
scender in  respect  of  the  said  tenements, 
and  for  the  recovery  thereof,  and  the  said 
demandant  so  continued  entitled  until  the 
issuing  of  the  writ  whereby  the  action  was 
commenced ;  that  S.  Cannon,  the  father, 
never  at  any  time  from  the  time  when  he 
so  enfeoffed  W.  D.  Rimington  as  aforesaid 
was  seised  or  possessed  of  or  entitled  to  the 
said  tenements,  or  any  part  thereof,  or  any 
estate  or  interest  therein,  and  from  and 
after  the  said  time  never  was  entitled  to 
receive,  and  never  received  the  rents  and 
profits  thereof.  Verification.  Prayer  of 
judgment  and  seisin,  &c. 

General  demurrer  (1). 

Hugh  Hill  (  Unthank  with  him),  in  sup- 
port of  the  demurrer. — The  feoffment  and 
discontinuance  alleged  in  the  replication 
will  not  deprive  the  tenant  of  the  protec- 
tion of  the  Statute  of  Limitations,  3  &  4 
Will.  4.  c.  27.  That  statute  gives  a  title 
to  any  person  who  has  had  undisturbed 
possession  of  the  land  for  twenty  years,  as 
against  any  tenant  in  tail  who  was  in  pos- 
session, and  discontinued  more  than  twenty 
years  before  the  commencement  of  the 
action,  and  as  against  his  heirs  in  tail.  The 
demandant  is,  therefore,  barred.  The  ques- 
tion turns  upon  the  construction  of  several 

(1 )  In  Doe  rf.  Cannon  v.  Rucastle,  8  Com.  B. 
Rep.  876;  s.  c.  10  Law  J.  Rep.  (n.s.)  C.P.  100,  it 
had  been  decided  that  Stephen  Cannon,  the  father, 
took  an  estate  tail,  which  having  been  discontinued 
by  the  feoffment,  prevented  the  demandant  from 
recovering  in  ejectment. 


sections  of  the  statute.  By  seoti 
is  provided,  **  That  where  on  tli* 
December  1834  any  person  who  j 
have  a  right  of  entry  to  any  lasd 
entitled  to  maintain  any  such  writ 
as  aforesaid  (including  formedoi 
descender)  in  respect  of  such  la 
writ  or  action  may  be  brought  at 
before  the  1st  of  June  1835»  in 
same  might  have  been  brought  if 
had  not  been  made,  notwithatan 
period  of  twenty  years  hereinbefbi 
shall  have  expired."  This  section 
the  twenty  years,  if  completed  at 
between  the  31st  of  December  \ 
the  1st  of  June  1835,  from  banru 
son  entitled  to  his  writ  at  the  i 
those  dates.  Then,  by  section  • 
provided,  **  That  wh«Q  on  the  « 
June  1835  any  person  whose  rigkl 
to  any  land  shall  have  been  taken 
any  descent,  cast,  discontinuanee, 
ranty,  might  maintain  any  such  writ 
as  aforesaid  in  respect  of  such  land, 
or  action  may  be  brought  after  th< 
of  June  1835,  but  only  within  th 
during  which,  by  virtue  of  the  p 
of  this  act,  an  entry  might  haye  be 
upon  the  same  land  by  the  person 
such  writ  or  action  if  his  right  of  c 
not  been  so  taken  away."  In 
ascertain  what  the  period  referred  t 
necessary  to  turn  to  the  eariier  ee 
the  statute.  By  section  2.  it  is 
"  That  after  the  31st  of  Deceml 
no  person  shall  make  an  entry  or 
action  to  recover  any  land  bu 
twenty  years  next  after  the  time 
the  right  to  make  such  entry  or 
such  action  shall  have  first  accrued 
person  through  whom  he  claims,  c 
right  shall  not  have  accrued  to  \ 
son  through  whom  he  claims,  the 
twenty  years  next  after  the  time 
the  right  to  make  such  entry,  or 
such  action,  shall  have  first  accmi 
person  making  or  bringing  the  san 
section  1,  "The  person  throng] 
another  is  said  to  claim  shall  n 
person  by,  through,  under,  or  by  t 
whom  the  person  so  claiming  bet 
titled  to  the  estate  or  interest  els 
heir,  issue  in  tail,"  &c  In  this 
issue  in  tail  claims  through  the  tena: 
whose  right  accrued  at  the  time  ol 
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continuance  in  1798,  for  by  section  3.  it 
it  enacted,  ^'Tliat  in  the  construction  of 
this  act,  the  right  to  make  an  entry,  or 
bring  an  action  to  recover  any  land,  shall 
be  deemed  to  have  first  accrued  at  such 
time  as  hereinafter  mentioned ;  (that  is  to 
say)  when  the  person  claiming  such  land, 
or  some  person  through  whom  he  claims, 
shall  in  respect  of  the  estate  or  intreest 
claimed  have  been  in  possession  or  in 
receipt  of  the  profits  of  such  land,  and 
dial],  ^hile  entitled  thereto,  have  been  dis- 
possessed, or  have  discontinued  such  pos- 
session or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of 
nteh  dispossession  or  discontinuance  of 
possession,  or  at  the  last  time  at  which  any 
wA  profits  were  so  received."  Then  by 
action  21.  it  is  enacted,  *'  That  when  the 
nght  of  a  tenant  in  tul  of  any  land  to 
nake  an  entry  or  to  bring  an  action  to 
VKorer  the  same  shall  have  been  barred 
by  reason  of  the  same  not  having  been 
made  or  brought  within  the  period  here- 
^before  limited  which  shall  be  applica- 
ble to  sach  case,  no  such  entry  or  action 
ibiU  be  made  or  brought  by  any  person 
chiming  any  estate  or  interest  or  right 
vbieh  such  tenant  in  tail  might  lawfully 
^e  barred,"  Here  the  tenant  in  tail 
'Digbt  have  barred  the  issue  in  tail  by  a 
^e,  with  proclamations  under  32  Hen.  8. 
^•96.  8.  1,-and  the  case  falls  vrithin  the 
^resa  terms  of  this  section.  Section  22. 
•'^•cts,  "  That  when  a  tenant  in  tail  of  any 
'^  entitled  to  recover  the  same  shall 
'ttve  died  before  the  expiration  of  the 
Pviod  hereinbefore  limited,  which  shall  be 
^icable  in  such  case,  for  making  an 
^^  or  bringing  an  action  to  recover  such 
'^9  no  person  claiming  any  estate,  in- 
^•fcst  or  right  which  such  tenant  in  tail 
^"^  lawfully  have  barred,  shall  make  an 
^^  or  bring  an  action  to  recover  such 
T^  hut  within  the  period  during  which, 
''vush  tenant  in  tail  had  so  long  continued 
^  Kve,  he  might  have  made  such  entry 
**  brought  such  action."  Suppose  the 
^cnty  years  were  completed  after  the 
*^^of  the  tenant  in  tail,  inasmuch  as 
^  iasoe  might  have  been  barred  by  the 
J^  discontinuance  of  the  tenant  in  tail, 
{■*  issue  in  tail  by  section  22.  would  not 
***  twenty  years  from  the  death  of  the 
'^tetin  tail  to  bring  his  action  ;  but  only 


so  much  as  reniaiued  reckoning  from  the 
discontinuance.  He  cannot  be  in  a  better 
position  because  the  feoiiment  has  created 
an  estate  adverse  to  the  estate  tail.  The 
feoffment,  indeed,  only  displaced  the  estate 
tail;  but  the  mere  lapse  of  time  during 
which  the  tenant  in  tail  was  out  of  pos- 
session, and  the  voluntary  cesser  to  receive 
the  profits  during  that  time  have,  by  the 
effect  of  the  statute,  transferred  the  estate 
to  another.  Statutes  of  Limitation  ought 
to  receive  a  beneficial  construction  with  a 
view  to  the  mischief  intended  to  be  re- 
medied, and  the  object  is  '*  the  quieting  of 
men's  estates  and  avoiding  suits" — ToUon 
v.  Kaye  (2).  That  was  a  decision  upon 
21  Jac.  1.  c.  16.  In  another  case,  Lord 
Tenterden  said  that  all  the  Statutes  of 
Limitation  are  in  pari  materidy  and  ou^ht 
to  receive  a  like  construction;  but  this 
statute  goes  even  further  than  former 
statutes,  for  it  is  expressly  enacted  by 
section  34.  that  at  the  determination  of  the 
period  limited  by  the  act,  the  right  to  the 
land  shall  be  "extinguished."  Upon  the 
whole,  it  is  submitted  that  the  case  is  within 
the  plain  words  of  the  statute,  and  that  the 
action  is  barred.  He  also  cited  Sutton  v. 
Stone  (3). 

WiUes  (Spinks  with  him,)  for  the  deman- 
dant.— The  only  question  is,  whether  the 
3  &  4  Will.  4.  c.  27.  has  taken  away  the 
right  of  action  which  the  demandant  un- 
questionably would  have  had  (as  the  law 
previously  stood)  upon  the  death  of  the 
tenant  in  tail  less  than  twenty  years  before 
the  action  brought — Watkina  on  Convey' 
ancing,  11th  ed.  382,  n.  But  section  38. 
expressly  preserves  the  right.  In  this  case 
the  demandant  on  the  1st  of  June  1835,  being 
a  person  whose  right  of  entry  had  been 
taken  away  by  a  discontinuance,  might 
have  maintained  this  action ;  and  there- 
fore the  action  may  be  brought  after  the 
1st  of  June  1835,  but  within  the  period 
during  which,  by  the  act,  an  entry  might 
have  been  made  by  him  if  it  hfid  not  been 
so  taken  away.  In  order  to  discover  what 
is  the  period  within  which  an  entry  might 
have  been  made,  recourse  is  had  to  the 
21st  section,  which  provides  that  when  the 
right  of  a  tenant  in  tail  shall  have  been 
barred  by   reason   of  the  entry,  &c.  not 

(2)  3  B.  &  B.  217v 

(3)  2  Atk.  101. 
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h&ving  been  made  within  the  period  herein- 
he/ore  Undted,  no  such  entry,  &c.  shall  be 
made  by  any  person  claiming  any  right 
which  such  tenant  in  tail  might  lawfully 
have  barred.  What,  then,  is  the  period 
hereinbefore  limited?  There  is  no  time 
from  which  it  can  run  in  the  present  case : 
fbr  by  section  3.  it  is  the  thne  when  the 
tenant  for  life  *^  shall  whUe  entitled  (to  the 
possession)  have  discontinued;"  but  here 
the  tenant  for  life  did  not  discontinue  until 
all  his  title  had  been  parted  with  by  the 
feofiment.  The  case,  therefore,  is  not 
governed  by  section  21.  If  so,  it  is  thrown 
upon  sections  1.  and  2.  Admitting,  for  the 
sake  of  argument,  that  by  section  1 .  the 
issue  in  tail  is  a  person  claiming  through 
the  tenant  in  tail,  then  the  case  falls  ex- 
pressly within  the  second  branch  of  section 
2,  and  the  demandant  is  within  the  time 
there  limited,  that  is,  within  twenty 
years  next  after  the  time  at  which  his 
right  of  action  accrued.  It  was  decided 
in  James  v.  Salter  (4)  that  the  operation 
of  section  2.  was  not  limited  to  the 
express  cases  enumerated  in  section  3. 
The  construction  now  contended  for  has 
been  already  put  upon  the  statute  in 
Jumpson  V.  Pitcher  (5),  which  is  approved 
of  by  Sugden,  Essay  on  Real  Property 
Statutes  (IS52),  p.  87;  Ibid,  p.  79;  and 
in  p.  85  the  learned  author  recognizes  the 
decision  in  James  v.  Salter  as  good  law, 
and  says  **  it  may  be  argued  that  where  the 
new  law  is  silent,  a  possession  in  such  cases 
which  would  not  have  been  adverse  before 
the  act  will  not  now  have  that  operation." 
But  if  the  case  is  not  governed  by  section 
2,  it  is  because  it  is  provided  for  by  the 
fourth  branch  of  section  8,  which  enacts 
that  •*  when  the  estate  or  interest  claimed 
shall  have  been  an  estate  or  interest  in 
reversion  or  remainder,  and  no  person  shall 
have  obtained  the  possession  or  receipt  of 
the  profits  of  such  land  in  respect  of  such 
estate  or  interest,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time 
at  which  such  estate  or  interest  became  an 
estate  or  interest  in  possession.  In  either 
case  the  demandant  is  entitled  to  judg- 
ment, and  the  replication  is  good  which 
shews  that  before  the  discontinuance  men- 

(4)  3  Bing.  N.C.  544  ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
C.P.  171. 

(5)  13  Sim.  327. 


tioned  in  the  plea  the  tenant  foi 
executed  the  feoffment,  and  so^ 
be  a  person  entitled  to  the  ncei] 
profits  of  the  land,  and  that,  therei 
was  no  discontinuance  by  a  penan 
within  the  meaning  of  section  ^. 
cited  Doe  d.  Corby  t.  Branstom 
Hayes  on  Conveyancing^  3rd.  ed.  < 
Hugh  Hillj  in  reply,  referred  t 
Daniell  v.  Woodn^e  (7)  and  M 
Clarke  (8). 

The  iudgment  of  the  Court  y 
(Feb.  9)  delivered  by — 

Jervis,  CJ. — This  case  tonui  i 
true  construction  of  certain  sec 
the  statute  3  &  4  Will.  4.  c*  2 
estate  tail  having  been  discontinue 
feoffment  mentioned  in  the  plea& 
than  twenty  years  before  the  deat 
tenant  in  tail,  the  quesdon  is,  whi 
issue  in  tail  can  have  his  writ  of  £ 
within  twenty  years  next  after  tl 
of  the  tenant  in  tail,  or  whether  ti 
of  limitation  is  to  run  against  his 
the  life  of  the  tenant  in  taiL  ¥ 
opinion  that  the  former  is  the  ti 
struction  of  the  act,  and  that  thedei 
is  entitled  to  our  judgment.  Tl 
section  enacts,  *'  That  when  on  du 
of  June  1835,  any  person  whose 
entry  to  land  shall  have  been  tak 
by  any  discontinuance  might  main 
writ  in  respect  of  such  land,  n 
maybe  brought  after  the  1st  of  Jul 
but  only  within  the  period  during 
by  the  provisions  of  this  act,  s 
might  have  been  made  upon  the  it 
by  the  person  bringing  such  wri 
rigiit  of  entry  had  not  been  so  takes 
The  time  within  which  an  entr 
have  been  made  if  the  right  of  « 
not  been  taken  away  is  governed 
vious  sections ;  the  2nd,  the  3id, 
21st  sections.  It  is  contended  I 
21  St  section  is  applicable  to  thi 
and  no  doubt,  if  the  tenant  in  1 
voluntarily  abandoned  his  interesl 
his  life,  and  had  remained  out  of 

(6)  3  Ad.  &  £.  63;   t.c  4  Lsw  J.  Bi 
K.B.  166. 

(7)  10  Mee.  &  W.  624;    s.  c  12  t*w 
(n.s.)  Exch.  147. 

(8)  2  ^  lUym.  773. 
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aion  for  twenty  years^  the  issue  in  tail 
vould  have  been  l>arred;  but  although 
tiiere  may  be  ao  apparent  hardship  in  the 
fase,  and  a  difficull^in  understanding  -why 
in  imociple  such  ad^tinction  should  exist, 
we  are  of  opinion  that  the  2l8t  section  does 
not  apply  to  this  case,  and  that  the  right 
of  the  issue  in  tail  to  make  an  entry  or 
bring  an  action  to  recover  the  land,  cannot 
be  haned  by  reason  of  the  same  not  having 
been  made  or  brought,  in  a  case  where  the 
tenant  in  tail  has  conveyed  away  his  own 
right,  and  has  put  it  out  of  his  power  to 
make  an  entry  or  bring  an  action.  The 
same  view  of  the  case  shews  that  this  case 
does  not  come  within  the  first  alternative  of 
the  2nd  section  or  the  first  branch  of  the  3rd 
lection.  The  demandant  cannot  say  that 
he  dains  per /ormant  doni,  and  not  through 
the  tenant  in  tail ;  for  the  interpretation 
cfeuse  concludes  that  question.  The  issue 
m  tail,  therefore,  claims  through  the  tenant 
in  tail,  but  the  tenant  in  tail  having  deter- 
iuned  his  right  by  his  own  conveyance, 
Wd  not,  during  his  life,  a  right  to  make 
•a  entiy  or  bring  an  action  to  recover 
^  land,  and,  therefore,  the  time  should 
■m  only  from  the  death  of  the  tenant  in 
^  It  is  contended,  however,  that  the 
fat  blanch  of  the  8rd  section  comprehends 
^1  case ;  but  in  our  opinion  this  is  not 
K>;  lior,  by  executing  the  conveyance  the 
^ciant  in  tail  ceases  to  be  entitled,  and 
^^BUiot,  therefore,  be  said  to  have  discon- 
^ed  his  possession  while  entitled  thereto, 
^  ii  unnecessary,  after  the  decision  in 
^■•ei  V.  Salter,  to  consider  whether  in 
'^'ictneas  this  case  falls  within  the  fourth 
^>uich  of  the  drd  section  or  the  second 
dtemative  of  the  2nd  section,  for  in  either 
^  the  demandant  will  succeed.  The 
^w  which  we  have  thus  taken  of  the 
••■tute  was  very  forcibly  presented  by  Mr. 
^ea  in  his  argument,  was  suggested  by 
^  Bdward  Su^en  in  his  valuable  work, 
*J^  adopted  by  Mr.  Smith  in  his  note  to 
^f^  V.  Horde  (9).  It  is  said,  however, 
r*^  whatever  may  be  the  effect  of  an 
^'•^icent  conveyance,  a  feoffment,  which 
^^^'ka  a  discontinuance,  admits  of  a  differ- 
^^  consideration.  This,  certainly,  will 
^  ^  so  hereafter  by  the  operation  of  the 
j9^^  section,  nor  do  we  think  that  it  is  in 

(9)  t  Smith's  Leading  Csm*  406,  o. 


the  present  case.  •  Before  the  late  statute 
an  innocent  conveyance  by  tenant  in  tall 
in  his  lifetime  put  the  issue  in  tail  to  his 
entry  upon  the  death  of  the  tenant  in  tail, 
and  a  tortious  conveyance,  which  disccm- 
tinued  the  estate,  put  him  to  his  writ  of 
formedon ;  but  in  both  cases  the  right  first 
accrued  aifter  the  death  of  the  ancestor. 
Since  the  statute,  in  cases  where  the  real 
action  is  allowed,  the  time  is  to  be  calcu- 
lated, by  the  38th  section,  not  with  refer- 
ence to  the  form  of  proceeding,  but  as  if 
the  demandant,  instead  of  maintaining  a 
real  action,  had  a  right  of  entry,  and  the 
right  of  entry  had  not  been  taken  away  by 
the  discontinuance.  This,  therefcnre,  for 
the  purpose  of  limitation,  makes  the  feoff- 
ment an  innocent  conveyance.  It  takes 
away  the  right  of  entry,  and  puts  the 
demandant  to  his  formedon,  but  the  forme- 
don is  to  be  brought  within  the  same  time 
as  an  ejectment  would  have  been  maintain- 
able if  the  right  of  entry  had  not  been 
taken  away.  For  these  reasons  we  are  of 
opinion  that  the  demandant  is  entitled  to 
judgment. 

Judgment  for  the  demandants 


MACDONNELL  0.  EVANS. 


1852.  \ 
Jan.  21./ 

Evidence —  Cross-examination  — Answer 
to  Letter  containing  Charge  of  Offence — 
Discrediting  Witness — Conviction. 

A  witness  cannot  be  asked  on  cross-exami- 
nation whether  he  did  not  write  a  certain 
letter  in  answer  to  another  which  charged 
him  with  an  offence  without  such  other  letter 
being  first  produced  (its  non-production  being 
unexplained),  even  although  the  object  of 
the  cross-examination  was  only  to  discredit 
the  witness.  Confirming  The  Queen's  case 
(1).     Williams,  J.  dubitante. 

Per  Cresswcll,  J. — If  a  witness  be  asked, 
on  cross-examination,  whether  he  has  been 
convicted,  the  question,  if  objected  to,  ought 
to  be  rejected,  unless  the  record  be  produced. 

Assumpsit  on  a  bill  of  exchange  by  an 
indorsee  against  the  acceptor. 

At  the  trial,  before  Jervis,  C.J.,  at  the 
London  Sittings  after  Trinity  term,  1851, 

(I)  2B.&B.  286. 
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a  witness  for  the  plaintiff,  on  cross-exami- 
nation by  the  defendant's  counsel,  was 
asked  whether  he  had  ever  written  a  certain 
letter  to  the  defendant  in  reply  to  one 
charging  him  with  forgery.  The  plaintiff's 
counsel  objected  to  the  question,  contend- 
ing that  the  letter  containing  the  charge 
ought  to  have  first  been  given  in  evidence. 
The  learned  Judge  held  that  the  evidence 
was  inadmissible,  and  the  plaintiff  had  a 
verdict. 

A  rule  nisi  was  subsequently  obtained, 
on  behalf  of  the  defendant,  for  setting  aside 
the  verdict,  and  for  a  new  trial. 

ByleSf  Serj.  and  Cleashy  shewed  cause. 
-^The  point  in  this  case  comes  precisely 
within  the  rule  laid  down  by  Abbott,  C.J. 
in  The  Queen^s  ease^  on  the  evidence  of 
Louisa  Demont.  The  question  put  to  the 
Judges  being,  **  Whether  a  party  would  be 
allowed,  in  cross-examining  a  witness,  to 
represent  in  the  statement  of  a  question, 
the  contents  of  a  letter,"  they  were  of 
opinion  that  the  answer  must  be  in  the 
negative. 

[Maule,  J. — The  principle  is,  that  if 
you  want  to  know  what  is  contained  in  a 
writing  which  is  producible,  you  must 
read  it,  and  cannot  ask  what  is  in  it.] 

There  is  no  ground  for  suggesting  that 
the  rule  is  confined  to  cases  of  inquiry  as 
to  the  contents  of  a  document  which  might 
be  used  in  evidence  as  to  the  merits  of  the 
case,  and  that  it  does  not  apply  to  ques- 
tions on  cross-examination  touching  the 
credit  or  competency  of  a  witness.  In 
The  Queen*8  case  (2),  where  a  witness  had 
been  asked  whether  he  had  not  represented 
that  he  had  been  ungrateful  to  a  generous 
mistress,  the  Judges  held  that  he  ought 
first  to  have  been  asked  whether  the  repre- 
sentation had  been  in  writing,  and  if  it 
had  that  it  should  have  been  put  into  his 
hand. 

Bramwell  and  Macnamara,  in  support 
of  the  rule.  —  In  considering  the  ques- 
tion in  this  case,  evidence  may  be  treated 
as  of  three  kinds :  first,  evidence  which 
is  direct  to  the  issue ;  second,  evidence  to 
contradict ;  and  third,  evidence  to  dis- 
credit. With  regard  to  the  first  two  classes, 
no  doubt,  if  a  writing  be  material  it  must 

(2)  2  B.  &  B.  292. 


be  produced ;  but  there  seems  to  be  a  ^^ 
tinction  as  to  the  third  class. 

[Maulb,  J. — ^What  a  witness  has  aft^^^ 
before  has  nothing  tolido  with  the  isss^i 
but  for  the  purpose  of  discrediting  him.) 

It  bears  otherwise  on  the  issue  than  \^3 
discrediting  the  witness. 

[Maule,  J. — Could  you  ask  a  ma«* 
**  Have  you  sent  a  letter  threatening  t^ 
charge  A.  B.  with  a  crime  ?*'  He  migl^^ 
answer,  **  You  have  got  that  letter ;"  sb^ 
if  asked,  "Does  it  contain  thediaigDr' 
he  might  say,  *'You  have  got  it,  S0« 
whether  it  does  or  not;  read  the  letter.'*} 

In  The  Queen's  ease  no  distinction  wok 
taken  between  a  question  put  with  the  yiorm 
of  establi^ing  a  point  at  issue  and  oi^ 
put  merely  with  a  view  of  affecting  tftui 
credit  of  the  witness.  Much  greater  la^ 
tude  is  allowed  as  to  evidence  merely  gQi«B| 
to  credit.  In  criminal  cases  a  witness  vkmy 
be  asked  whether  he  has  been  conyicted. 

[Crbsswell,  J^ — No,  he  may  noL  When- 
ever such  a  question  has  been  asked  befdw 
me  and  been  objected  to,  I  have  ahrajni 
rejected  it.] 

The  rule  which  applied  to  examinitioBS 
on  the  voir  dire  was,  that  a  witness  mtf  hs 
examined  as  to  the  contents  of  any  writtci 
instruments  bearing  upon  the  quesdoa  of 
his  interest,  and  upon  such  evidence  he 
might  be  wholly  excluded  from  givkf 
evidence  in  the  cause ;  and  a  fortiori  laeh 
evidence  should  be  admitted  for  the  mei^ 
purpose  of  discrediting  the  witness. 

[Cresswell,  J. — The  reason  of  the  nl* 
which  prevailed  in  the  case  of  voir  din 
may  be  that  there  there  was  an  appeal  to 
the  witness's  own  opinion ;  and  if  1* 
thought  he  was  interested  by  reason  of  i 
document,  it  might  have  been  just  st  iv* 
portant  as  if  he  really  was  interested.] 

If  the  letter  in  question  had  been  ^ 
court  it  could  not  have  been  given  in  e^ 
dence,  because  it  was  not  -felevant  tP  tk* 
issue.  It  is  difficult  to  trace  at  wM 
time  it  ought  to  have  been  pioduow* 
The  practice  with  regard  to  depo«tiin* 
in  criminal  cases  ought  not  to  govern  the 
present,  for  depositions  always  rdste  ^ 
the  questions  at  issue;  they  are  al»sy'** 
court,  and  being  the  creatures  of, sts^^ 
law  they  differ  altogether  from  pri<>^ 
letters  and  documents.  Phillipfs  oi^  ^9^ 
dence,  8th  ed.  932,  2  RmshU  <»  Cm^^ 
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7, 931, 9W,  Taylor  on  Evidence, 
and  Best  on  Evidence,  346,  refer 
es  bearing  on  the  question. 

C.J.— I  am  of  opinion  that  the 
d  be  discharged.  It  is  nnneces- 
t  seems  to  me,  for  the  Court  to 

any  general  rule  in  this  case, 
affident  to  dispose  of  the  ques- 
d.  But  even  if  it  had  been 
to  lay  down  a  general  rule,  the 
uld  not  be  influenced  by  any 
lay  down  new  rules  at  variance 
existing  rules  of  evidence;  nor 
f  right  to  frame  rules  to  meet 
eases,  but  is  bound  to  apply  the 
aoh  case  to  the  known  rules  of 
I  question  at  the  trial  was,  *'  Did 
nite  that  letter  in  answer  to  a 
gmg  you  with  forgery?"  That 
ras  objected  to,  and  had  it  not 
ihe  deference  I  entertain  to  the 
'  others  who  have  doubted  on  the 
[  should  have  entertained  no 
t  the  question  was  inadmissible, 
of  evidence  which  governs  this 
I  applicable,  I  think,  to  all  cases 
leases  are  sworn  to  give  evidence 
ial  of  an  issue.  That  rule  is, 
best  evidence  in  the  possession 
rties  must  be  produced.  What 
evidence  is,  depends  upon  cir- 
«.     In  most  cases   the  original 

IS  the  best  evidence;  but  in 
•8,  under  certain  circumstances, 
evidence  may  be  the  best.  In 
however,  no  such  circumstances 
)r  aught  that  appears,  the  cross- 
rcounsel  had  the  letter  he  referred 
x>ssession.  The  absence  of  the 
not  explained.  No  effort  appears 
ien  made  to  obtain  it.  I  think, 
5  circumstances,  that  the  best 
of  the  contents  of  this  letter 
rendered,  and  that  the  question 
nissible.  Much  of  what  has 
ed  may  be  good  ground  for 
iation  on  the  subject,  but  it 
ot  conflict  with  those  decisions 

"we  are  bound.  It  has  been 
,  that  it  is  important  to  allow 
■to  be  aaked  what  is  written,  or 
hm  seen  written,  because  if  he 
kMnay  shew  that  his  veracity  is 
telfed'OQ.  But  The  Queen's  case 


decides  that  such  a  course  cannot  be  taken, 
and  that  the  document  must  be  read  before 
the  question  can  be  put.  The  argument 
of  the  learned  counsel  is  in  direct  contra- 
vention of  that  decision ;  but  I  think  that 
the  decision  must  prevail. 

Maule,  J.-^I  ^so  am  of  opinion  that 
this  rule  should  be  discharged.  It  appears 
that  a  witness  was  called  and  examined ; 
then  the  counsel  who  cross-examined  him 
asked  him  this  question,  shewing  him  a 
letter,  **  Did  you  not  write  this  letter  in 
answer  to  another  letter  charging  you  with 
forgery  V  It  was  objected  5iat  the  ques- 
tion assumed  the  contents  of  a  written 
instrument,  and  so  undoubtedly  it  did. 
If  it  had  been  answered,  the  counsel  who 
asked  the  question  could  have  given  evi- 
dence froni  which  it  would  have  been  for 
the  jury  to  infer  that  a  certain  letter  con- 
tained certain  things,  that  letter  not  having 
been  produced,  and  its  absence  not  being 
accounted  for.  Now,  it  is  a  general  rule 
universally  laid  down  (subject  to  an  ex- 
ception in  the  case  of  examination  on  the 
voir  dire,  which  is  an  inquiry  of  a  special 
nature,  and  in  which  the  Judge  and  not 
the  jury  is  to  decide  as  to  the  state  of  mind 
of  the  person  examined,  whether  he  is  or 
is  not  an  interested  person),  that  if  you 
wish  to  give  evidence  of  the  contents  of  a 
written  instrument,  you  must  produce  it 
if  you  can.  And  this  is  a  rule  in  accord- 
ance with  the  common  sense  of  mankind. 
If  a  person  has  a  written  instrument  in  his 
possession,  and  is  able  to  produce  it,  he 
ought  to  let  the  jury  see  the  paper  itself 
that  they  may  see  what  are  its  contents ; 
otherwise,  not  to  give  evidence  of  them. 
That  is  the  general  rule.  It  is  true  that  if 
the  instrument  does  not  exist,  or  cannot 
be  got  at,  then  secondary  evidence  of  it  is 
admissible,  because  no  better  is  to  be  had. 
It  is  said  by  one  of  the  earlier  writers  on 
the  subject  that  the  rule  is  that  no  evidence 
shall  be  given  which  of  itself  shews  that 
there  is  better  evidence  in  existence.  Thus 
in  the  present  case  when  the  witness  is 
asked,  **  Did  you  not  write  this  letter  in 
answer  to  one,  the  contents  of  which  are 
so  and  so?" — the  question  assumes  that 
there  is  another  letter  in  existence  which 
is  better  evidence  of  its  contents  than  the 
recollection  of  the  witness.  If  the  contrary 
appears,  then  secondary  evidence  may  be 
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given.  This  seemB  to  me  a  reasonable 
mode  of  viewing  the  matter.  In  this  case, 
it  appears  there  was  a  letter,  and  no  evi- 
dence was  given  to  shew  why  it  was  not 
forthcoming.  On  this  the  question  turns. 
Our  decision  goes  no  further.  If  it  had 
been  shewn  that  the  letter  was  destroyed, 
or  that  the  contents  could  not  be  got  at, 
then  very  probably  (though  I  do  not 
decide  that)  evidence  might  have  been 
given  of  its  contents,  without  producing 
it ;  but  no  such  proof  was  given,  and  my 
strong  belief  is  that  the  letter  was  at  the 
moment  in  the  hands  of  the  cross-examin- 
ing counsel.  At  all  events,  there  is  nothing 
to  shew  that  it  was  not  forthcoming.  It 
has  been  contended  that  if  the  letter  had 
been  in  court,  it  could  not  have  been  given 
in  evidence ;  but  I  am  at  a  loss  to  find 
any  law  so  contrary  to  common  sense. 
Suppose  a  paper  is  shewn  to  a  witness,  and 
he  is  asked,  *'Did  you  not  write  this  letter 
in  answer  to  questions  put  in  that  paper  ?" 
He  says,  *<  Yes."  He  is  then  asked,  *'  Did 
it  contain  so  and  so?"  He  says  "You 
had  better  read  it."  Is  he  to  be  told  that 
it  cannot  be  read?  I  never  heard  of  any 
such  rule,  and  I  cannot  conceive  any  rule 
which  should  call  on  the  Judge  and  jury 
to  shut  their  eyes  to  what  was  before  them, 
and  take  their  views  of  the  document  from 
somebody  else.  I  think  the  proper  course 
was  to  produce  the  letter,  and  to  ask  "  Did 
you  not  write  that  letter  in  answer  to  this 
letter  ?"  and  then  that  the  witness  should 
have  the  opportunity  of  explanation,  and, 
if  it  is  material,  that  the  jury  should  see 
the  letter.  It  has  been  asked  when  this 
could  be  done.  I  answer  at  any  time 
when  it  is  most  convenient.  With  respect 
to  the  argument  as  to  testing  the  memory 
of  the  witness,  even  if  this  be  a  mode  of 
testing  his  memory,  it  does  not  follow  that 
we  are  to  supersede  known  rules  because 
by  violating  them  the  memory  of  a  witness 
might  sometimes  be  tested.  I  think  the 
present  rule  is  in  accordance  with  good 
sense ;  and  I  should  be  surprised  to  hear 
that  one  of  the  proposed  improvements  in 
the  law  was  to  substitute  for  the  best  evi- 
dence in  a  case  like  the  present  something 
of  a  very  inferior  description. 

Cresswell,  J. — I  am  entirely  of  the 
same  opinion.  With  reference  to  the  cases 
cited  as  to  evidence  which  is  admissible  on 


the  voir  dire,  I  think  they  differ  tmt 
from  the  present  case.  According 
decisions,  no  doubt  the  law,  with  ; 
to  the  evidence  to  be  given  on  the  v^ 
before  a  Judge,  varies  somewhat  fri 
rules  which  govern  the  evidence  to  b 
before  a  jury ;  but  this  is  no  more  a 
for  supposing  that  the  rules  respect 
evidence  to  be  given  before  a  ju 
wrong,  than  is  the  circumstance  tl 
Court  in  banco  is  in  the  habit  of  re 
the  testimony  of  deponents  sweariiij 
affidavit,  to  the  best  of  their  infoi 
and  belief.  In  this  particular  case 
decidedly  of  opinion  that  thoi^h  it 
the  object  was  to  test  the  credit  oft] 
ness,  turn  it  as  you  will  you  were 
vouring  to  give  evidence  of  the  cont 
a  written  instrument.  Then,  the  jui 
intended  to  rely  on  the  fact  thai 
letter  existed  containing  a  certain 
ment.  If  so,  the  general  rule  a] 
and  instead  of  assuming  that  such  i 
existed  with  such  contents,  the  ex 
of  such  a  letter  ought  to  have  been  ] 
to  them  by  the  best  evidence,  nanu 
the  letter  itself,  unless  its  abaeno 
accounted  for.  Here  there  was  notl 
shew  that  the  cross-examining  eoani 
not  the  letter  in  his  possession  at  tii 
moment.  If  it  were  admitted  that  tb 
tents  of  a  written  instrument  mif 
repeated  merely  for  the  purpose  of 
the  memory  of  a  witness,  counsel 
less  skilled  than  the  learned  counsi 
have  been  addressing  us  might  get  c 
contents  of  any  written  instruments 
producing  it.  The  moment  an  advers 
ness  came  into  the  box  to  prove  the 
ence  of  a  document  he  might  say,  "  I 
the  fact;  let  me  test  your  memoi 
there  is  such  a  document,  repeat  th 
tents  of  it."  In  this  way,  and  in 
others  that  might  be  suggested,  th 
mischievous  consequences  might 
from  the  introduction  of  such  a  prac 
Williams,  J. — 1  concur  in  the  A 
of  the  rest  of  the  Court,  though  I  ha 
brought  myself  to  this  conclusion  « 
some  difiiculty.  I  confess  that  bcfc 
discussion  arose,  I  thought  that  th 
as  to  primary  evidence  were  to  be  « 
in  some  degree,  with  respect  to  the 
examination  of  a  witness,  as  to  Acts  I 
in  themselves  to  the  issues  in  the 
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mier^'  pui^ose  of  impeaching  his 
riiia  wBts  my  opinion,  in  accordance 
at  expressed  in  Phillipp8  on  Evi^ 
nd  adopted  in  the  second  volume 
M  tm  Crimes.  For  that  adoption 
lyidf  to  a  great  extent  responsible, 
larB  by  the  preface  to  that  book, 
link  I  ought  to  mention  that  every 
of  my  contribution  to  that  work — 
bution  made  very  early  in  my  pro- 
1  life — ^was  scrupulously  and  care- 
nsed  by  ^e  eminent  author  of  it ; 
lom  I  may  venture  to  say  few  men 
re  cautious  and  accurate  habits  of 
nd  scarcely  any  had  had  more  ex- 
i  in  the  practice  of  criminal  law, 
imion,  however,  thus  entertained 
inly  founded  on  the  existence  of 
etice  of  cross-examining  a  witness 
^r  to  discredit  him)  as  to  his  having 
mvicted  of  crimes,  having  become 
pt,  having  taken  the  benefit  of  the 
nt  Act,  and  the  like.  I  assumed 
S2A  a  matter  of  right,  as  it  unques- 
r  has  been  a  matter  of  practice,  to 
uunine  him  as  to  such  facts,  without 
the  primny  evidence  of  them  by  the 
ion  of  the  record  of  conviction,  or 
rooeedings.  I  have  certainly  never 
of  the  production  of  such  evidence 
h  a  purpose;  and  there  is  some 
y  in  saying  how  it  could  be  used 
»e  produced.  I  did  not  consider 
)  existence  of  such  a  right  to  relax 


the  ordinary  rule  of  evidience  was  incon- 
sistent with  the  opinion  of  the  Judges  in 
The  Queen*s  case^  of  the  propriety  of  which 
I  have  never  entertained  any  doubt  at  all ; 
because  it  appears  to  me  that  that  opinio^ 
refers  to  cases  where  the  examination  is 
with  a  view  to  lay  the  foundation  for 
shewing  by  independent  evidence  that  the 
witness  has  made  former  statements  incon- 
sistent with  his  present  evidence,  or  relating 
to  some  matter  in  issue,  and  not  to  cases 
where  the  examination  goes  merely  to  dis- 
credit the  witness  by  his  own  admission, 
and  where  his  denial  is  conclusive.  But 
the  cogent  observations  of  my  Lord  and 
my  learned  Brothers  have  convinced  me 
that,  at  all  events,  I  was  wrong  in  assum- 
ing that  the  practice  to  which  I  have 
adverted  has  been  a  matter  of  right ;  and 
consequently  the  main  foundation  of  my 
opinion  has  been  much  shaken.  It  is, 
however,  unnecessary  to  resolve  whether 
I  ought  wholly  to  abandon  it,  because, 
without  deciding  on  the  general  principle, 
I  agree  with  my  Lord,  taking  the  view 
which  he  has  presented  of  what  occurred 
at  the  trial,  that  the  particular  question 
proposed  to  be  put  to  the  witness,  having 
regard  to  its  form  and  the  object  with 
which  it  was  put,  was,  under  the  circum- 
stances, objectionable ;  and  that  my  Lord 
was  right  in  refusing  to  allow  it  to  be  put. 

Rule  discharged. 


END  OF  HILARY  TERM,  1852. 
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I  assessor. of  the  said  court,  which 
ays  held  hefore  the  Judges  desig- 
j^  the  charter.  No  formal  appoint- 
I  assessor  was  made.     On  the  1st 

1836  the  members  of  the  new 
mider  5  &  6  Will.  4.  c.  76,  elected 
',  and  appointed  the  plaintiff  Jadge 
essor  of  the  said  court  during  his 
haviour.  The  said  court  has  been 
J  held  ever  since,  and  the  plaintiff 
^  as  Judge  and  assessor,  and  has 
l>een  of  good  behaviour.  Nothing 
e  respecting  the  plaintiff's  salary 
i  1st  of  January  1838,  when  a  reso- 
ras  passed  by  the  council,  *'  That 
ry  of  the  Judge  and  assessor  be 
:  the  yearly  sum  of  50  guineas,  to 
ce  from  the  1st  of  January  1836, 
e  of  his  appointment."  On  the 
January  1850  the  council  passed 
tion  altering  the  salary  of  the  Judge 
issor  from  50  guineas  to  10  guineas, 
intiff  refused  to  accept  the  reduced 
md  no  sum  having  been  paid  for 
ice  for  the  year  ending  the  Ist  of 

1851,  brought  the  present  action. 
mdersott  {G,  Denman  with  him),— 
indple  upon  which  the  present 
spends  is  the  same  which  was  acted 
Hopkins  V.  the  Mayor,  ^e.  of  Swan- 
and  is  contained  in  the  dictum  of 
J.,  there  referred  to,  from  6  Mod.  27, 
srever  a  statute  enacts  anything  or 
s  anything  for  the  advantage  of 
ton,  ^at  person  shall  have  remedy 
er  the  advantage  given  him,  or  to 
dsfaction  for  the  injury  done  him 

to  law,  by  the  same  statute."  If, 
resent  case  it  can  be  shewn  that 
a  right  in  the  plaintiff  to  receive 
ry  appointed  by  the  resolution  of 
f  January  1838,  and  an  obligation 
jipon  the  defendants  of  paying  it, 
itiff  will  be  entitled  to  the  judgment 
)art.  It  will  be  contended  on  the 
le  that  the  case  of  Bogg  v.  Pearse 

point ;  but  in  that  case  there  was 
le  in  tiie  act  of  parliament  under 
le  defendants  acted  directing  the 
received  by  them  to  be  applied  in 

be.  &  W.  621 ;  a.  c  8  Law  J.  Rep.  (n.s.) 
;  affinned  in  error,  8  Mee.  &  W.  901. 
n  M.  ft  P.  21 ;  8.  c  20  Law  J.  Rep.  (n.s.) 


pa3rment  of  the  plaintiff's  salary  ;  the 
second  branch,  therefore,  of  the  proposition 
now  relied  upon  was  wanting ;  there  was 
no  obligation  imposed  upon  the  defendants 
to  pay.  In  the  present  case,  the  plaintiff 
having  been  duly  appointed  at  a  salary, 
the  act  of  parliament  imposes  upon  the 
defendants  Uie  liability  to  pay  that  salary. 

And,  first,  as  to  the  appointment  of  the 
plaintiff.  The  case  states  that  no  formal 
appointment  before  5  &  6  Will.  4.  c.  76. 
was  made;  but  it  is  found  that  he  acted  as 
assessor  before  that  time,  and  therefore  no 
appointment  under  seal  was  necessary. 
The  ratification  of  his  authority  as  assessor 
by  the  corporation,  in  allowing  him  to  act, 
amounted  to  an  appointments— 7%e  Queen 
V.  Grimshaw  (3). 

[Jervis,  C.J. — That  case  only  decided 
that  so  far  as  regarded  the  exercise  of  juris- 
diction, the  Court  would  not  treat  the  office 
as  vacant  where  a  coroner  had  acted  as 
such  for  many  years,  and  been  recognized 
as  such  by  the  council.] 

Then,  tiie  plaintiff  relies  upon  the  5  &  6 
Will.  4.  c.  76.  s.  118,  which  enacts,  "  that 
in  every  borough  in  which  by  charter  or 
custom  there  is  or  ought  to  be  holden  a 
court  of  record  for  the  trial  of  civil  actions, 
not  regulated  by  the  provisions  of  any 
local  act  of  parliament"  (which  is  the  case 
here),"  or  in  which  at  the  time  of  the  passing 
of  this  act  a  barrister  of  five  years  standing 
shall  not  act  as  Judge  or  assessor"  (which 
was  not  the  case  here),  '*  the  recorder"  (that 
is,  the  new  recorder  under  the  act),  '*  or  in 
the  absence  of  the  recorder,  or  in  case  there 
shall  not  be  a  recorder,  such  officer  of  the 
borough  as  by  the  charter  constituting  such 
court,  or  by  custom,  shall  be  the  Judge" 
(in  this  case  the  mayor  and  aldermen), 
"shall  continue  to  be  and  act  as  such 
Judge,  and  the  council  of  such  borough  in 
every  case,  whether  such  court  be  regu- 
lated by  the  provisions  of  a  local  act  of 
parliament,  or  otherwise,  shall  have  power 
for  that  purpose  to  appoint  the  necessary 
officer  other  than  the  recorder"  (that  is,  the 
new  recorder),  "  before  whom  such  court  is 
to  be  holden;  and  every  such  Judge  or 
assessor,  other  than  the  mayor,  shall  hold 


(3)  10  aB.  Rep.  747;  s.  c.  16  Law  J.  Rep.  (n.s.) 
Q.B.  385. 
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his  office  during  good  behaviour."  No  doubt 
this  section  is  difficult  to  construe,  but 
reading  it  as  suggested  an  intelligible 
meaning  may  be  given,  and  there  being  no 
new  recorder  appointed  in  Preston  under 
the  5  &  6  Will.  4.  c.  76,  it  became  the  duty 
of  the  council  to  appoint  the  "  necessary 
officer."  This  they  did  by  the  appoint- 
ment of  the  1st  of  January  1836,  by 
which  the  plaintiff  became  Judge  or  as- 
sessor during  good  behaviour.  They  also 
appointed  him  a  salary  as  from  that 
date,  which  they  had  power  to  do  by 
section  58.  Then,  by  section  92,  the 
duties  of  the  treasurer  are  defined.  That 
section  provides,  that  the  rents  and  pro- 
fits of  all  hereditaments,  and  the  pro- 
ceeds of  all  monies,  &c,  belonging  to  the 
corporation,  or  to  any  member  or  officer 
thereof  in  his  corporate  capacity,  and 
every  fine  and  penalty  for  any  offence 
against  the  act  shall  be  paid  to  the  trea- 
surer and  carried  by  him  to  the  account  of 
the  ''  borough  fund,"  which  fond  is  to  be 
applied  towards  the  payment  of  the  salary 
of  the  mayor,  &c.  "  and  of  the  respective 
salaries  of  the  town  clerk  and  treasurer, 
and  of  every  other  officer  whom  the  council 
shall  appoint."  There  is,  therefore,  a  clear 
recognition  by  the  statute  of  the  duty  of 
the  corporation  to  pay,  and  the  right  of 
the  plaintiff  to  receive  the  amount  of  his 
salary. 

[Jervis,  C.J. — Out  of  a  particular  fund.] 

That  is  no  objection  to  the  right  of  the 
plaintiff  to  maintain  this  action ;  if  it  were 
it  would  have  applied  equally  to  the  case 
of  Hopkins  v.  the  Mayor,  ^c.  of  Swansea. 

[WiLLCAMS,  J.— In  that  case  there  was  an 
averment  that  they  had  received  sufficient 
funds  to  pay  the  sum  demanded.] 

In  that  case  it  was  necessary  so  to  aver, 
because  the  money  was  only  to  be  so  ap- 
plied when  there  was  a  surplus.  It  can- 
not be  contended  that  the  corporation  is 
not  liable  because  the  treasurer's  is  the 
hand  appointed  by  the  act  to  pay  the 
salary  due.  The  salary,  then,  having  been 
properly  fixed,  the  question  arises  whether 
the  corporation  had  power  to  alter  it.  It 
is  contended  that  they  had  none. 

[Jervis,  C.J. — A  somewhat  similar  ques- 
tion arose  in  the  Treasury,  with  regard  to 
the  salaries  allowed  to  the  -county  con- 


stabulary ;  whether,  where  an  o( 
been  once  appointed  during  goc 
viour  with  a  salary,  that  aaJaiy  < 
altered.  It  was  considered  very  di 

If  it  were  a  mere  case  of  ma 
servant,  the  master  could  not  by 
act  diminish  the  servant's  salary 
would  be  contrary  to  principle  toi 
salary  of  a  judicial  officer,  once ) 
depend  for  its  continuance  upon 
will  of  the  corporation. 

Byles,  Serj,  {Segar  with  him), 
defendants.— -First,  an  action  of  de 
the  proper  mode  of  trying  whe 
plaintiff  is  entitled  to  the  salary  in  < 
In  order  to  found  an  action  of  deb 
the  corporation,  there  must  eithi 
actual  contract,  or  a  statutable  lii 
the  corporation,  qua  corporation, 
Here,  there  is  no  contract  [this  was; 
by  the  plaintiff's  counsel  J.  Then 
to  make  the  corporation  liable  to 
statute  must  give  a  remedy  against 
corporate  capacity,  a  remedy  in  f 
and  not  in  rem,  against  a  partieol 
By  section  92.  it  appears  that  die 
the  plaintiff  is,  to  be  paid  out  of  the 
fund.  This  is  a  very  different  rigli 
which  the  plaintiff  claims,  by  i 
would  be  enabled  to  have  an  deyi 
the  property  of  the  corporation, 
present  case  it  does  not  even  ap| 
there  is  any  borough  fund,  and  b; 
92.  the  corporation  might  have  U 
rate  to  enable  them  to  raise  one 
then,  can  the  plaintiff  make  out 
by  the  statute  to  have  a  salary  pa} 
of  the  corporation  property  atallev 
Jones  V.  the  Mayor^  S^c.  of  Carman 
it  was  held,  that  the  town  clerk  of  a 
had  no  right  to  an  action  of  debt 
the  corporation  for  fees  for  duties  p 
under  this  very  act,  his  right  beiqj 
payment  out  of  the  borough  fwai 
case  is  expressly  in  point.  The 
Bogy  v.  Pearse  shews  the  mode  i 
the  plaintiff,  if  he  has  any  claim, 
have  proceeded  to  enforce  it.  In 
V.  the  Mayor,  ^c.  of  Swansea  the 
tion  had  the  money  in  their  hands,  i 
bound  by  the  act  to  pay  it  over. 


(4)  8Mee.&W.605;  s.c.  lOLawJ.l 
Exch.  401. 
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ed  tbat  the  eoiporation  had  a  right 
lish  the  plaintiff's  salary  as  they  had 
Uie  Ist  of  January  1850 ;  and  that 
dntment  of  the  plaintiff  on  the  Ist 
uoy  1836  was  void,  citing  6  &  7 
e.  105.  a.  9. 

ndermm^  in  reply. — ^A  statutory  duty 
he  salary  has  heen  shewn,  and  if  so, 
ig.  (A)  9,  and  Hopkins  v.  the  May  or , 
Swansea  are  in  point.  Bogg  y. 
has  been  distinguished.  It  does 
tter  that  the  treasurer  is  pointed  out 
statute  as  the  officer  who  is  to  ad- 
r  the  funds  of  the  corporation  ;  it  is 
less  the  duty  of  the  corporation  to 
[he  ground  upon  which  Jones  v.  the 
^e.  of  Carmarthen  was  decided  was, 
«  services  which  were  performed 
)t  the  subject  of  remuneration  at  all. 
c^ession  of  Lord  Abinger  in  that 
th  regard  to  the  payment  being,  if 
x>  be  made  out  of  a  particular  fund 
oere  obiter  dictum.  The  direction  of 
;  to  pay  out  of  the  borough  fund 
narrow  the  duty  of  the  corporation 
He  also  referred  to  TUson  v.  the 
)k  Gas  Company  (5)  and  to  Carden 
General  Cemetery  Company  (6). — He 
roceeded  to  argue  that  the  corpora- 
d  no  right  to  diminish  the  salary 
ced,  but  was  stopped  by  the  Court. 
IS,  C.J.— I  am  of  opinion  in  this 
It  the  defendants  are  entitled  to  the 
nt  of  the  Court.  From  the  view 
I  take  of  the  first  point,  it  is  unne- 
fiirther  to  hear  counsel  or  to  enter 
y  consideration  of  the  second  or 
oints,  which  are  involved  in  con- 
le  obscurity,  by  reason  of  the 
jr  of  the  section  of  the  act  of  par- 
;  on  which  these  questions  arise. 
wems  to  be  no  difference  of  opinion 
nguments  of  the  learned  counsel  as 
principles  on  which  the  first  point 
«  determined.  It  is  admitted  that 
tion,  which  is  an  action  of  debt, 
be  supported  by  reason  of  any 
It  existing,  expressly  or  by  impli- 
between  the  parties.  But  it  is  said 
one  band,   and  admitted  on   the 


B.  &  C.  962 ;  8.  c.  4  Law  J.  Rep.  K.B.  53. 
9!k^^  N.C.  253 ;  s.  c  8  Law  J.  Rep.  (n.s.) 


other,  an  action  will  lie  if  the  rule  of  law 
which  is  laid  down  is  applicable  to  the 
case,  that  in  order  to  maintain  an  action 
there  must  be  a  legal  right  to  receive  on 
the  one  hand,  and  a  legad  liability  in  the 
corporation  personally  so  described  on  the 
other  to  pay ;  and  if  those  two,  right  and 
liability,  co-exist  in  this  case,  it  is  con- 
tended on  the  one  hand  and  not  disputed 
on  the  other  that  an  action  of  debt  will 
lie.  And  I  think,  for  the  purpose  of 
this  case,  we  may  assume  that  that  propo- 
sition is  well  collected  from  the  authorities, 
and  could  be  supported  if  it  were  necessary 
to  contest  it  on  this  occasion.  It  is  not 
upon  the  rule  itself,  but  upon  the  applica- 
tion of  the  rule,  that  this  case  depends. 
There  may,  and  taking  it  for  granted  that 
the  second  and  third  points  are  in  favour 
of  the  plaintiff,  there  possibly  does, 
exist  on  his  part  a  legal  right  to  receive 
his  salary  ;  but  the  second  proposition  on 
which  the  action  of  debt  depends  is,  in  my 
opinion,  wanting  in  this  case ;  namely, 
legal  liability  on  the  part  of  the  corporation, 
as  corporators,  to  pay  out  of  their  cor- 
porate property,  not  out  of  a  specific 
fund,  but  out  of  all  their  property,  the 
debt  which  the  plaintiff  contends  they 
are  liable  to  pay.  I  think  tbis  action  must 
be  viewed  as  one  brought  to  recover  the 
debt  specifically  from  any  of  the  property 
of  which  the  defendants  as  corporators  have 
the  administration  ;  and  that  we  must  take 
it  that  he  asserts  by  his  declaration  that  he 
has  a  right  to  have  his  debt  paid  out  of  all 
the  property  of  the  corporation  which  could 
be  made  available  for  the  payment  of  debts, 
and  that  if  the  plaintiff  is  right,  the  de- 
fendants would  have  a  right,  or  would  be 
bound  to  pay  the  debt  or  salary  out  of 
their  corporate  property  as  distinguished 
from  the  borough  fund.  Now,  my  opinion 
is,  that,  upon  the  true  construction  of  the 
act  of  parliament,  although  on  the  one 
hand  we  may  assume  that  the  officer  has  a 
right  to  receive  his  salary,  on  the  other 
hand,  at  the  same  time  when  the  legis- 
lature is  creating  a  power  in  the  corpora- 
tion to  fix  a  salary,  it  points  out  a  particu- 
lar and  definite  fund  out  of  which  that 
particular  salary  is  to  come,  and  the  par- 
ticular officer  by  whom  that  payment  is  to 
be  made;  and  that  when  the  legislature  says 
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that  the  assessor,  amongst  other  persons, 
(which  I  assume  to  he  the  case,  for  the 
purpose  of  the  argument,)  is  to  he  paid  out 
of  the  horough  fund,  and  the  officer,  with 
knowledge  of  that  provision,  takes  the 
appointment  so  created,  that  he  has  no 
right  to  say—"  I  will  divert  the  corporate 
fimds  from  their  original  intention  or 
purpose ;  and  hecause  you  will  not  pay  out 
of  ihe  horough  rate  or  horough  fund,  I 
will  not  resort  to  my  prerogative  remedy 
to  compel  you  to  raise  the  fund,  and  so 
pay  my  salary  out  of  the  fund  defined  hy 
the  act,  hut  I  will  sue  you  personally,  so 
as  to  enahle  you  hy  collusion,  or  in  invitum 
to  compel  you  to  waste  the  corporate  pro- 
perty, out  of  which  it  was  not  intended  hy 
the  act  that  you  should  pay  that  particular 
sum."  I  think,  therefore,  when  they  took 
upon  themselves  hy  the  act  the  right  to 
nominate  the  salary  or  pay  it  to  the  officer, 
they  took  it  with  the  ohligation  to  pay  out 
of  a  particular  fund,  to  he  administered  hy 
a  particular  officer ;  and  although  this 
would  give  to  the  plaintiff  a  right  to  re- 
ceive the  amount,  and  so  give  him  part  of 
the  remedy,  it  does  not  cast  upon  the  de- 
fendants the  personal  liahility  to  pay  out 
of  their  corporate  property  the  particular 
deht ;  and,  therefore,  that  the  second  re- 
quisite, without  which  it  is  admitted  the 
action  will  not  lie,  is  wanting  in  this  case. 
Therefore,  our  judgment  should  he  for  the 
defendants. 

Cresswell,  J. — I  am  entirely  of  the 
same  opinion.  Assuming,  for  the  purpose 
of  this  discussion,  that  Mr.  Addison  was 
well  appointed  the  assessor  of  this  court, 
and  that  afterwards  the  salary  was  well 
granted,  and  that  the  attempt  to  reduce 
that  salary  hy  subsequent  order  was  not 
according  to  law,  still  I  think  he  can 
have  no  action  of  deht  against  the  corpo- 
ration to  recover  this  money.  As  my  Lord 
has  pointed  out,  the  statute  shews  that, 
when  appointed  and  wheq  he  had  a  salary, 
it  was  to  he  paid  out  of  the  horough  fund. 
The  mode  of  administering  that  fund  is 
pointed  out  by  the  statute.  The  salary  in 
question  is  appointed  to  be  paid  out  of 
that  fund ;  his  right  to  have  it  is  a  right  to 
have  it  out  of  that  fund ;  and  it  is  not  a 
debt  attaching  upon  the  corporation.  I 
think,  therefore,  that  the  action  of  debt 


against  the  coxporatioii  enuiot  be 
tained. 

WiLUAMS,  J. — I  am  entirely  of  the  same 
opinion.      I  give  no  opinion  as  to  any 
point  which  has  arisen  in  this  case,  except 
as  to  the  question  whether  an  action  of 
debt  would  lie  to  enforce  the  payment  of 
the  amount  of  the  plaintiff's  salary ;   as- 
suming that  he  is  a  salaried  officer,  properly 
appointed  under  the  Monicipal  Corpora- 
tion Act.     I  am  of  opinion  that  no  such 
action  can  he  maintained.     The  plaintiff, 
in  this  case,  has  no  general  right  to  pay-  ^ 
ment  out  of  the  corporation  property,  a^^ 
he  had  in  the  case  of  Hopkins  v.  the  Jlfajfo^^ 
of  Swansea  ;   he  has  no  right  to  pajrmeiw^^  . 
of  his  salary  here  except  out  of  the  borong^^ 
fund;    and  if  that  fimd  is  inci^hle,  W^^ 
want  of  assets,  of  paying  the  salary,  ^1%^ 
must,  by  some  means  or  other,  pn>ci%^^^ 
that  it  shall  become  capable  by  means  o^  ^ 
rate  before  he  can  get  his  saUuy.     I  tli&^i^ 
that  in  that  state  of  things  there  is    ^^ 
foundation  for  an  action  of  debt  agsinat 
the   corporation.     Therefore,  this  setioa 
must  fail. 

Talfourd,  J. — I  am  entirely  of  the  same 
opinion  upon  the  single  point,  and  for  tbe 
grounds  my  Lord  has  stated.  / 

Judgment  for  the  defendants.         i 


1852.       7     ANDBRSON     AND    OTHEBS  »• 
April  28.  y  HILU£8. 

Ship^Freighi^Paffmeni  to  Captsi»  *Jf 
Bill'-Broher. 

A  broker  who  had  received  nHmet/fif^ 
shippage  of  goods  on  account  of  the  oinffHf 
the  shipf  offered  to  pay  it  to  the  captaist  *7 
was  also  managing  owner^  hy  a  cheifut*  Ttf^ 
the   captain  declined^  preferring  thtt  1st 
broker  should  open  a  credit  for  him  «<  • 
bank  in  New  Brunswick  in  favour  pf  ^ 
which  the  broker  did.   The  bank  aecari^ 
paid  H.  250/.,  for  which  H.  gaise  s  ^ 
drawn  by  him  in  favour  of  the  beik  nf^ ' 
broker^  who  accepted  and  paid  it  whesv 

The  broker  having  sued  the  co^owven, 
the  balance  of  his  account^ — Held,  thst 
was  a  good  payment  of  250/.  by  thebr^i 
and  binding  the  co-owners. 
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sypaid  and  upon  an  account 

r  indebted,  and  a  set-off  for 
xeceiyed,  and  upon  an  ac* 
Isaue  thereon, 
as  tried  before  Jerris,  G.J., 
or  London  after  last  Hilary 
Ixronght  by  the  plaintifis  to 
lance  of  their  account  as 
ship  Elizabeth  Hastings^  of 
dant  was  a  part  owner,  and 
iras  captain  and  managing 
S  the  plaintiffs  effected  a 
ir  and  with  Crault  for  the 
Ion  to  Buenos  Ayres  and 
paid  the  insurances,  the  dis- 
;  the  cash  required  outward 
in  the  usual  manner.  The 
royage,  and  on  her  return 
ily  1849,  the  plainti£Bs  sub- 
mnt  to  Gault,  which  shewed 
eight,  &c.  received  by  the 
:o  the  owners,  of  268/.  5s, 
It  allowed  to  be  correct,  and 
I  a  cheque  for  that  amount, 
avenience  he  then  declined 
it  on  the  same  day,  wishing 
to  one  Hastings  at  New 
nrent  with  the  plaintiff  An- 
lOndon  branch  of  the  Bank 
bh  America,  and  opened  a 
be  bank  at  New  Brunswick 
the  credit,  and  they  paid 
he  giving  them  a  bill  for 
rawn  in  their  favour  upon 
London,  and  dated  the  15th 
le  bank  transmitted  the  bill 
in  London,  who  presented 
OTs,  and  they,  on  the  4th  of 
ipted  it,  and  paid  it  on  the 
rwhen  it  became  due. 
Ip  returned  from  her  first 
1849,  the  plaintiffs  effected 
r-party  for  her  to  Jamaica, 
bursements,  advances,  and 
fore.  Their  account,  after 
ansaction,  shewed  a  balance 
01  the  owners  of  163/.  10^. 
the  sum  sought  to  be  re- 
action, and  the  question 
iispute  was,  whether  the 
ntitled  to  debit  the  owners 
ifith  the  250/.  which  they 
astings's  bill.  Gault  ha^ 
yage  home  from  Jamaica, 


and  the  other  co-owners  resided  at  New 
Brunswick ;  the  defendant  having  come  over 
to  England  was  held  to  bail  and  sued. 

The  plaintiffs  had  a  verdict  for  the  full 
amount,  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  the  verdict  for 
him. 

Hugh  Hill  (April  16)  obtained  a  rule  nisi 
accordingly.     Against  which — 

Lush  now  shewed  cause. — ^The  payment 
of  this  250/.  was  a  good  payment  to  the 
captain  and  binding  on  his  co-owners. 
The  captain  was  offered  a  cheque,  which 
was  equivalent  to  an  offer  of  cash ;  for  his 
own  convenience  he  refused  it,  preferring  to 
be  paid  in  some  other  way,  and  the  plain- 
tiffs paid  the  money  in  the  way  in  which  he 
preferred.  The  case  comes  within  the 
authority  of  Strong  y.  Hart  (1)  and  Marsh 
V.  Pedder  (2),  cited  in  Abbott  on  Shipping^ 
8th  edit.  419;  where  the  general  principle 
established  is  stated  to  be  '*  that  if  a  creditor, 
entitled  to  immediate  payment,  voluntarily 
and  for  his  own  convenience  takes  a  bill  of 
exchange  on  a  third  person  for  his  debt,  he 
must  abide  the  hazard  of  such  securi^." 
There  is  no  question  of  hazard  here,  for 
the  money  was  actually  paid  to  Hastings, 
according  to  the  captain's  directions,  on 
the  15th  of  August,  by  the  plaintiffs'  agents, 
the  bank  at  New  Brunswick.  The  captain 
was  also  managing  owner,  and  the  person 
to  whom  the  freight  was  made  payable- by 
the  charter-party.  How  then  can  it  be 
contended  that  this  was  not  a  good  pay- 
ment to  him,  and  binding  upon  his  co- 
owners? 

Hugh  Hillf  in  support  of  the  rule. — ^The 
captain's  authority  was  only  to  receive 
cash,  and  not  to  order  it  to  be  dealt  with 
in  any  other  way.  He  had  no  power  to 
bind  his  co-owners  by  a  direction  that  it 
should  be  paid  to  a  third  party  for  his  own 
accommodation  and  to  their  prejudice. 

[Jervis,  C.J. — Is  there  any  distinction 
between  his  authority  to  receive  payment 
direct  ^m  several  consignors  or  con- 
signees, and  his  authority  to  receive  freights 
due  from  several  in  one  lump  from  a 
broker?] 

The  defendant  does  not  contend  that 


(1 )  6  B.  &  C.  IffO ;  8.  e.  5  Law  J.  Rep.  KB.  82. 

(2)  4  Caxnpb.  257. 


162 


COURT  OF  COMMON  PLEAS : 


[NnSutt:. 


there  it ;  but  in  the  caaes  cited,  where  the 
master  has  taken  bills  instead  of  cash  from 
consignees  in  payment  of  freight,  he  has 
been  the  sole  plaintiff  on  the  record,  and 
the  Courts  may  have  properly  held  that 
he  was  bound  by  his  own  bargain.  But 
it  is  going  a  step  further  to  hold  that  he 
can  so  bind  others*  In  Story  on  Agency^ 
s.  431,  the  cases  of  Strong  t.  Hart  and 
Marsh  v.  Pedder  are  cited  as  authorities 
in  relation  to  payments  made  by  agents, 
not  to  agents  for  their  principals.  In 
section  430,  which  treats  of  payments  to 
agients,  it  is  laid  down  that  '*  if  the  transao- 
tion  is  on  behalf  of  a  known  principal,  no 
subsequent  payment  but  such  as  is  strictly 
authorized  by  the  usual  course  of  business, 
or  by  the  particular  usage  of  trade,  or  by 
the  express  or  implied  authority  of  the 
principal,  will  bind  him."  This  mode  of 
payment  according  to  the  evidence  was 
entirely  unknown  in  the  trade. 

[Cres8W£LL,  J. — It  comes  to  this :  pay- 
ment by  bill  is  good  when  taken  by  the 
party  entitled  to  receive  payment,  and 
who  has  had  the  option  of  taking  cash  or 
a  bill.  In  this  case  the  captain  was  the 
party  entitled  to  receive  payment.] 

fVom  Story  on  Agency^  p.  32,  citing 
*  Bell's  Commentaries'  (vol.  I.  p.  411.)  it 
would  seem  that  the  master  has  no  power 
to  take  bills  for  freight  without  some  stipu- 
lation in  the  charter-party  or  some  special 
authority. 

Jervis,  C.J. — The  question  in  this  case 
is  one  of  importance,  and  depends  upon  whe- 
ther the  master,  whose  owners  were  enti- 
tled to  a  balance  on  their  account  with  the 
plaintiffs,  the  ship-brokers,  had  authority 
to  receive  this  250/.  in  the  mode  adopted. 
The  circumstances  were,  that  the  account 
being  made  out  between  the  plaintiffs  and 
the  master,  the  plaintiffs  offered  to  pay  the 
balance  to  the  master  by  a  cheque.  This, 
for  his  own  convenience,  he  declined,  but 
he  went  the  same  day  with  one  of  the 
plaintiffs  and  opened  a  credit  at  the  Bank 
of  British  North  America.  It  seems  to  be 
established  by  the  cases  of  Marsh  v.  Ped* 
der  and  Strong  v.  Harty  that  in  the  case  of 
freight,  if  the  consignor  or  consignee  give 
a  bUl,  that  is  good  payment  if  the  master 
has  declined  to  receive  cash.  Mr.  Hill 
admits  that  there  is  no  distinction  between 


the  case  of  payment  of  freight  direct  fio^ 
the  consignor  or  consignee,  and  payme^ 
through  a  broker.     Therefore  we  may  ta^*" 
it  as  established  by  the  authorities  that^ 
the  broker  offers  to  pay  for  freight  in  cash,^ 
and  there  seems  no  distinction  in  princi;^ 
whether  the  broker  offers  to  pay  in  casl^ 
by  a  cheque, — and  the  master  takes  a  ><|, 
in  preference,  the  payment  is  good.     11.^ 
the  transaction  amounted  to  a  ciieuit^oQ 
payment  by  bill.     But,  again,  in  what  re- 
spect did  it  differ  from  a  common  paymcDCf 
No  doubt  if  the  plaintiff  had  paid  cash,  tod 
the  captain  had  Uien  said,  **  Come  with  n^ 
and  get  me  a  letter  of  credit,*'  that  viiwU 
have  been  a  good  payment     But  here  tfce 
plaintiff  tays,   "I  will  pay   you  hj  t 
cheque,"  and  the  captain  says,  ^'  No,  gel 
me  a  letter  of  credit."     That  is  the  sate 
in  principle  as  if  he  had  actually  paid  the 
money.      Under   these   circumstances,  I 
think  that  there  was  a  good  payment  of 
250/.,  and  that  this  rule  mutt  he  die- 
charged. 

Cresswell,  J. — I  am  entirely  of  the 
same  opinion.  The  plaintiffs  have  enteied 
in  their  accounts  250/.  to  their  ownereditf 
treating  it  as  if  it  had  been  payment  of  • 
bill  which  they  had  accepted  and  paid  fiv 
the  captain.  It  appears  that  the  plaintift 
having  received  money  for  the  shippage  of 
goods  on  account  of  the  captain  and  hia 
co-owners,  offered  to  discharge  that  tccotnt 
by  a  cheque.  The  captain  refrwed  to  re- 
ceive it,  but  request^  that  the  money 
might  be  paid  in  a  particular  way,  wbidi 
was  afterwards  adopted.  On  the  authori^ 
of  Strong  v.  Hart,  I  think  that  was  equi- 
valent to  a  payment  in  cash  to  the  c^)M 
and  that  his  co-owners  are  bound  by  it* 

Williams,  J. — I  am  of.  the  tame  opiB|j"j 
I  think,  in  accordance  with  authority  ^ 
upon  principle,  that  this  wat  a  goodpty* 
ment.  The  trantaction  with  regard  to  tl^ 
250/.  was  substantially  the  tamo  tf* 
Anderson  had  actually  paid  Gault  in  c^ 
and  Gault  had  placed  it  again  in  Ander- 
son's hands  to  transmit  it  to  him  to  N^ 
Brunswick. 

Talfourd,  J.  concurred. 

RuUdUchars^ 
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I    HKAP  V.  BARTON  AND 
I         ANOTHER. 

I  and  Tenant — Fixtures — Con- 
nteHan  of. 

ndanU^  tenants  from  year  to  year 
U^t  hating  disclaimed  his  tiile^ 
demanded  possession^  and  brought 
i  the  Sth  of  February,  and  on 
lered  into  the  following  agreement 
— "  In  consideration  of  Messrs. 
not  appearing  to  this  action,  I 
rtake  not  to  issue  a  writ  of  pos* 
I  after  the  25th  day  of  March 
defendants,  accordingly,  suffered 
go  by  default,  and  remained  in 

\t  the  agreement  precluded  them 
ng  their  fixtures  in  the  interval 
\9ih  and  the  2bth,  for  that  the 
t  was,  that  the  defendants  should 
he  premises  in  the  same  state  as 
\  on  the  \9th. 

for  breaking  and  entering  the 
ard,  and  carrying  away  gates, 
less-rooms,  horse-boxes,  par- 
is,  mangers,  boskins,  chimneys, 

a,  that  they  were  not  the  gates, 
plaintiff  in  manner  and  form. 

e  was  tried,  before  Cresswell, 
it  Spring  Assizes  at  Liverpool, 
peared  that  the  plaintiff  was 
to  one  W.  Heap,  to  whom  the 
question  had  been  mortgaged 
le  mortgagor  had  been  allowed 
I  possession,  and  had  let  them 
lants  in  1842,  at  a  yearly  rent 
s  plaintiff,  in  1845,  gave  notice 
dants  of  the  mortgage  and  to 
him,  and  they  thereupon,  as 
sd  at  the  trial,  became  his 
I  year  to  year  at  a  rent  of  30/. 
defendants  disclaimed  holding 
plaintiff,  and  on  the  4th  of 
e  demanded  possession,  and 
with  a  declaratioji  in  ejectment 

On  the  19th  of  February  the 
reement  was  entered  into  with 
ats^  and  signed,  on  behalf  of 

by  his  attorney : — "  In  con- 
f  Messrs.  John  and  George 
ii^ZXL-^.P. 


Barton  not  appearing  to  this  action,  I 
hereby  undertake  not  to  issue  a  writ  of 
possession  until  after  the  25  th  day  of  March 
next. ' '  The  defendants,  accordingly,  suffered 
judgment  to  go  by  default,  and  remained 
in  possession  until  the  24th  of  March, 
when  they  quitted  the  premises,  having 
in  the  intervid  between  the  19th  and  24th 
removed  the  articles  mentioned  in  the 
declaration,  which,  it  was  admitted  at  the 
trial,  were  tenant's  fixtures,  and  had  beeir 
affixed  by  the  defendants  during  the  term. 
The  verdict  was  entered  for  the  plaintiff 
on  the  third  issue,  leave  being  reserved 
to  the  defendants  to  move  to  enter  it  for 
them. 

Knowles  having    obtained   a  rule  nisi 
accordingly,— 

Atherton  and  J.  Brown  now  shewed 
cause. — The  defendants,  after  they  had 
disclaimed  and  the  plaintiff  had  demanded 
possession,  ceased  to  be  tenants,  and  the 
fixtures  being  at  that  time  annexed, 
becamA  part  of  the  freehold,  and  the 
property  of  the  plaintiff.  Between  the 
5th  of  February  and  the  19th  the  defen- 
dants were  trespassers,  and  they  had  no 
continuing  possession,  such  as  might  have 
given  them  a  right  to  remove  their  fix- 
tures. Then,  the  effect  of  the  agreement 
was,  not  to  alter  this  relation  of  the  parties 
between  the  19th  and  the  25th,  but  only 
to  protect  the  defendants  during  that  in- 
terval from  being  treated  as  trespassers, 
and  to  save  costs.  It  is  analogous  to  a 
stay  of  proceedings  under  a  Judge's  order. 
It  does  not  contemplate  the  payment  of 
rent,  and  creates  no  new  tenancy ;  and 
even  if  it  did,  the  defendants  would  have 
had  no  right  to  remove  the  fixtures,  for 
they  had  already  become  part  of  the 
freehold,  and  would  have  been  included 
in  any  demise  subsequent  to  the  dis- 
claimer. 

[Williams,  J. — The  meaning  seems  to 
have  been  that  the  evil  day  was  to  be 
postponed,  but  that  when  it  came  it  was 
to  come  with  all  its  consequences.] 

Yes.  Fitzherbert  v.  Shaw  {I)  is  ex- 
pressly in  point.  The  Court  there  held 
that  where  the  landlord  had  brought  eject- 
ment against  the  tenant  from  year  to  year, 
and  the  parties  entered  into  a  subsequent 

(1)  I  H.  Black.  258. 
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agreement  that  judgment  should  be  signed 
for  the  plaintiff,  with  a  stay  of  execution 
till  a  given  period,  the  tenant  could  not  in 
the  interval  remove  his  fixtures. 

Knowles  and  Cowling,  contra. — The  te- 
nants* right  to  remove  these  fixtures  did 
not  determine  till  the  25th  of  March,  up  to 
which  day  the  tenants  were,  with  the  con- 
sent of  the  landlord,  to  remain  in  possession 
of  the  premises ;  and  the  Court  will  not  con- 
strue this  agreement  so  as  to  deprive  the 
defendants  of  all  benefit  from  it.  In  the 
report  of  Fitzherberi  v.  Shaw  the  whole 
agreement  is  not  set  out ;  there  might  have 
been  other  stipulations  in  it,  from  which 
the  Court  might  have  inferred  that  the 
intention  of  the  parties  was  to  enter  into  a 
new  contract,  and  in  all  probability  it  was 
not  made  until  the  assizes,  and  when  the 
cause  was  ripe  for  trial.  In  the  present 
case  the  agreement  was  signed  before  even 
the  time  for  the  defendants  appearing  to 
the  action  had  arrived,  and  there  are  no 
circumstances  which  shew  any  intention 
of  entering  into  a  new  contract.  On  the 
contrary,  the  reasonable  object  seems  to 
have  been  to  leave  the  rights  of  the  parties 
in  statu  quo  before  the  disputes  commenced 
between  them.  The  landlord's  title  was 
to  be  no  longer  disputed,  and  in  consider- 
ation of  that  the  tenants  were  not  to  be 
deprived  of  their  privileges  until  a  certain 
period.  It  is  as  if  the  landlord  had  said, 
•*  If  you  will  not  put  me  to  the  further 
trouble  and  expense  of  establishing  tny 
rights,  but  admit  them  by  not  appearing  to 
the  action,  you  shall  continue  my  tenants 
till  the  25th,  when  you  must  give  up 
possession.'*  (2). 

Jervis,  C.J. — I  am  of  opinion  that  this 
rule  must  be  discharged.  The  general 
question  which  has  been  discussed  is  one 
of  great  interest  and  some  difiiculty.  In 
modem  times  three  views  seem  to  have 
been  taken  of  it.  The  first  is,  that  the 
fixtures  go  to  the  landlord  at  the  expiration 

(2)  The  main  point  argued  in  this  case  was, 
under  what  circumstances  a  tenant  who  remained 
in  possession  of  premises  after  the  expiration  of  his 
term  retained  his  right  of  removing  his  fixtures ; 
but  as  the  Court  expressly  refrained  from  giving 
any  decision  upon  that  point,  counsel's  arguments 
on  it  are  omitted. 


of  the  term,  unless  removed  by  the  tei^.^ 
during  the  term ;  the  second  is,  that      £ 
tenant  may  remove  them  after  the  ex^j;^ 
tion  of  the  term,  if  he  remains  in  posseamio 
— Penton  v.  Robart{S)  ;  and  the  third  ia 
that  the  tenant  cannot  remove  them  attei 
the  term,  unless  he  continues  to  hold  the 
premises   under  a  right  still  to  conoder 
himself  as  tenant.     In  the  present  case  it 
is  unnecessary  to  say  what  view  this  Court 
adopts,  for  we  think  that  the  form  of  tiie 
agreement  here  precluded  the  defendants 
from  removing  ^ese  fixtures.     The  £ur 
meaning  of  it  is,  that  the  premise*  should 
be  given  up,  on  the  25tii  of  March,  in  the 
condition  they  were  in  when  the  agree- 
ment was  made.     If  the  tenants  did  sot 
intend  to  give  them  up  in  that  condidon, 
but  to  remove  the  fixtures,  they  ahovH 
have  said  so.     I  am  glad  to  find  that  the 
same  view  was  taken  by  this  Court  of  a 
similar  agreement  in  the  case  of  J^t^er- 
bert  V.  Shaw.     The  construction  pat  upoa 
it    there   was,  that    the    tenant   theiehy 
agreed  to  deliver  up  the  premises  in  ^ 
same  situation  as  they  were  in  when  the 
agreement  was   made.      On  these  ahoft 
grounds,  therefore,  the  rule  will  be  dit* 
charged. 

Cresswell,  J. — I  am  of  the  same  opuH 
ion ;  and  as  we  are  not  called  upon  io 
decide  the  general  question,  I  diink  it 
better  not  to  entangle  the  case  by  sajnng 
anything  which  might  hereafter  be  dted 
as  a  dictum. 

Williams,  J. — I  am  entirely  of  the  same 
opinion.  I  think  it  is  impossible  to giv* 
to  the  agreenvent  in  this  case  any  othe 
meaning  than  that  given  to  a  similar  one 
in  Fitzherbert  v.  Shaw.  After  the  defen- 
dants  had  consented  to  be  treated  as  tres- 
passers they  could  not  claim  to  be  eoo- 
sidered  as  tenants. 

'  Talpourd,  J.— I  am  of  the  same  opin- 
ion; and  I  should  have  thought  that  the 
construction  put  by  my  learned  Brothtf* 
upon  this  agreement  was  right,  wiAo** 
the  authority  of  Fitzherberi  v.  Shw;  ^ 
I  am  happy  to  find  that  there  is  a  ease  i'^ 
much  in  point. 

Rule  ducharfi- 


(3)  2  East,  M. 
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Court  —  Jtidgment  —  Service  of 
aif—Duty  of  Clerk— 9  ^  10  VicU 
17,  80,  92,  94. 

%  lies  against  the  clerk  of  a  county 
wt  preparing,  or  for  negligently 

a  notice  to  a  defendant  of  an 
tst  him  to  pay  a  debt  by  install 
eh  order  was  made  by  the  Judge 
e  of  delivering  judgment;  such 
7  part  of  the  judgment,  and  not 
arviee — confirming  "Ely  v.  Moule, 

Rep.  (n.8.)  Exch.  29 ;  ».  c.  5 
u  918. 

rhe  first  count  of  the  declaration 
t  after  the  passing  of  the  9  &  10 
•,  and  before  and  at  the  time  of 
tti^g  of  the  grievances,  the  defen- 
clerk  of  the  County  Court  of 
lolden  in  pursuance  of  the  said 
m  the  24th  of  October  1851,  at 
*  the  said  county  court,  in  a  cer- 
then  pending  in  the  said  court, 
harles  and  Nathaniel  Cook  were 
ff,  and  George  Molyneux  and 
[aintiffs  were  defendants,  it  was 
»y  the  Judge  of  the  said  county 

the  plaintiffs  in  the  said  cause 
over  against  the  defendants  in 
ause  the  sum  of  13^  19^.  Sd, 

41.  I6s,  Sd,  costs,  amounting 
>  the  sura  of  18/.  I6s,  4d, ;  and 
t  was  ordered  by  the  said  Judge 
Pendants  in  the  said  cause  should 
id  sum  of  18/.  165.  4d.  to  the 
lant,  as  such  clerk  as  aforesaid, 
lents  of  3/.  down,  and  IO5.  for 
t  afterwards,  until  such  time  as 
m  of  18/.  16*.  4d.  should  have 

by  the  defendants  in  the  said 
that  the  first  of  such  instalments 
»aid  on  the  3 1  st  of  October  1851. 
tow  plain tifi*  had  not  then,  or  at 
before  the  committing  of  the 
,  any  notice  or  knowledge  of  the 
lent  and  order,  except  as  there- 
mtioned ;  and  that  it  was  the 
the  said  county  court  that  when 
trder  was  made  by  the  Judge  for 
leing  of  the  said  county  court, 
vymetkt  by  instalments  of  any 


monies  recovered  in  the  said  county  court, 
the  clerk  for  the  time  being  of  the  said  county 
court  should  prepare,  or  cause  to  be  pre- 
pared, a  notice  in  writing  of  such  order,  to 
the  intent  and  in  order  that  the  same  might 
be  delivered  to,  or  left  for,  the  person  or 
persons  so  by  the  said  order  directed  to 
pay  such  monies ;  and  it  was  the  duty  of 
the  defendant,  as  such  clerk  as  aforesaid, 
to  prepare,  or  cause  to  be  prepared,  every 
such  notice  as  aforesaid.  That  in  accord- 
ance with  the  said  practice,  it  was  the 
duty  of  the  defendant,  as  such  clerk  as 
aforesaid,  to  prepare,  or  cause  to  be  pre- 
pared, a  notice  of  the  said  order  so  made  by 
the  said  Judge  in  the  cause  aforesaid,  and 
to  take  due  and  proper  care  in  and  about 
preparing,  or  causing  to  be  prepared,  the 
said  notice,  that  it  should  truly  and  accu- 
rately set  forth  and  notify  to  the  plaintiff 
the  order  of  the  said  Judge  as  aforesaid. 
Yet  that,  although  the  de&ndant  as  such 
clerk  then  and  immediately  after  the  making 
of  the  said  order,  and  before  the  commit- 
ting of  the  grievances,  to  wit,  on,  &c.,  did 
prepare,  or  cause  to  be  prepared,  a  notice 
purporting  to  be  a  notice  of  the  said 
order,  and  the  said  notice  so  prepared  was 
delivered  to,  or  left  for,  the  now  plain- 
tiff, who  then  received  and  had  sight  of  the 
same,  yet  the  defendant  as  such  clerk  so 
negligently  and  contrary  to  his  duty  in 
that  behalf  prepared,  and  caused  to  be 
prepared,  the  said  notice,  and  took  such 
bad  care  in  and  about  the  preparation 
thereof,  that  by  and  through  the  mere 
carelessness,  negligence,  and  breach  of 
duty  of  the  defendant  in  that  behalf,  the 
said  notice  did  not  truly  or  accurately  set 
forth  or  notify  the  said  order,  but  on  the 
contrary  thereof  inaccurately  and  erro- 
neously set  forth  and  represented  that  the 
said  instalments  of  10*.  each,  which  by  the 
said  order  of  the  said  Judge  were  directed 
to  be  paid  by  the  said  George  Molyneux 
and  the  now  plaintiff  (the  defendant  in  the 
said  cause)  weekly  as  aforesaid,  were  to  be 
paid  by  them  monthly.  That  although 
the  defendants  in  the  said  cause,  in  accord- 
ance with  the  said  order,  duly  paid,  or 
caused  to  be  paid,  the  sum  of  3/.,  and  fur- 
ther paid,  or  caused  to  be  paid,  the  said 
first  instalment  of  10*.  on  the  day  in  that 
behalf  in  the  said  order  appointed,  yet 
that  he,  the  plaintiff,  confiding  in  the  said 
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»iiiit,  avers  that  it  became  the 
lefendant  as  clerk  of  the  court 
AOtioe  in  writing  of  such  order, 
that  the  same  might  be  deli- 
tnsmitted  to,  or  left  for,  the 
the  defendant  in  that  cause ; 
sare  that  no  execution  should 
the  court,  founded  upon  the 
nt  and  order,  without  such 
;  been  first  prepared  and  made 
alleges  that  the  defendant  did 
inch  notice,  and  that,  through 
ligence  and  breach  of  duty  of 
t,  the  plaintiff  did  not  receive 
f  the  order  and  was  wholly 
le  making  thereof;  by  reason 
eglected  to  pay  the  instalment 
and  certain  consequences  fol- 
ch  he  complains, 
tion  of  duty  in  this  count  is 
of  averment  and  proof.  To 
(fendant  liable  he  must  have 
^rform  some  legal  duty.     The 

0  Vict,  c,  95.  imposes  no  such 
i,  the  27th  section,  referred  to 
^'s  counsel,  being  confined  to 
f  summonses,  warrants,  pre- 
ts  of  execution  ;  and  the  92nd, 
5th  sections,  which  empower 
order  payment  by  instalments 
e  mode  of  proceeding  for  the 
he  debt,  being  silent  upon  the 
t,  it  is  said,  that  the  New 
ise  114,  cast  this  burthen 
rk,  because  "  all  orders  for 
loney  or  costs,  or  both,  shall, 
>e  served  by  the  high  bailiff 
ourt,"  &c.,  and  as  the  clerk  is 
cer  to  make  out  all  documents 
jy  the  high  bailiff,  the  duty  of 
Y  of  this  order  for  service  is 

clerk.     In  our  opinion  this 

>  such  operation;  it  does 
he  duties  of  the  clerk  be- 
visions  of  the  act  of  parlia- 

1  framed  merely  for  the  pur- 
ng  out  by  whom  the  service 

>  of  orders  which  required  ser- 
vision  of  the  act  of  parliament 
ctice  of  the  Court.  As  in 
01  of  the  former  rules  it  was 
9  word  " judgments''  in  rule 
ike  it  necessary  to  serve  a 
judgment,  so  here,  these 
I  judicial  exposition  of  the 


statute,  but,  assuming  that  certain  orders 
for  the  payment  of  money  and  costs  may 
require  service,  say  that  such  service  shall 
be  made  by  the  lugh  bailiff  of  tihe  home 
court.  But  it  may  be,  that  without  ex- 
press enactment,  and  without  reference  to 
the  New  Orders,  the  rule  ought  to  have 
been  served,  and  the  defendant  may  be 
liable  for  not  having  performed  his  duty  in 
that  respect.  It  will  be  unnecessary  to 
discuss  the  defendant's  liability,  in  this 
view  of  the  case,  if  in  our  opinion  it  was 
not  necessary  to  serve  this  order,  and  we 
are  of  that  opinion.  This  point  is,  in  effect, 
decided  by  tibe  case  of  Ely  v.  Moule,  The 
first  count  of  this  declaration,  referred  to  in 
the  second  count,  states  that  judgment  was 
given  for  the  debt  and  costs,  and  that  there- 
upon,  that  is,  at  the  time,  it  was  ordered 
that  the  debt  should  be  paid  by  instalments. 
The  order  for  payment  is  in  this  case 
therefore  a  part  of  the  judgment,  and  it 
becomes  unnecessary  to  consider  what  ought 
to  have  been  done  if  the  judgment  had  been 
varied  by  a  subsequent  and  distinct  order; 
because  the  plaintiff  was  actually  present, 
or  constructively  so,  by  operation  of  the 
80th  section,  when  the  judgment  was  deli- 
vered, and  the  order  being  part  of  the 
•judgment  no  service  was  necessary. 

These  observations  dispose  also  of  the 
principal  questions  upon  the  first  count, 
which  proceeds  upon  a  misfeasance  of  the 
defendant's  alleged  duty,  in  this,  that  he 
made  out  an  incorrect  copy  of  the  order 
for  pajrment  by  instalments,  which,  being 
served  upon  the  plaintiff,  misled  him  and 
induced  him  not  to  pay  the  instalments  in 
due  time.  If  the  defendant  was  not  legally 
bound  to  make  out  any  notice,  the  fact  of 
his  having  made  out  an  incorrect  notice 
will  not  give  the  plaintiff  a  cause  of  action, 
and  we  have  already  expressed  our  opinion 
upon  that  point.     But  this  count  contains 
a  further  allegation,  viz.  that  it  was  the 
practice  of  the  county  court  for  the  clerk 
to  make  a  copy  of  orders  for  payment  by 
instalments,  to  be  served  upon  the  defen- 
dants.    If  such  a  practice  exist  it  may  be 
contended  that  the  proceedings  in  question 
Were  irregular,  but  we  need  give  no  opinion 
upon  this  point;  for  whether  they  were 
regular  or  irregular  no  action  will  lie  against 
the  clerk  at  the  suit  of  the  defendant  in  the 
cause  for  mere  irregularity  of  this  descrip- 
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notice  so  prepared  and  delivered  by  tbe 
defendant,  and  then  believing  tbe  same 
truly  and  accurately  to  set  forth  and  re- 
present the  said  order  of  the  said  court,  did 
not  on  the  day  when  the  several  instalments 
which  by  the  said  order  were  directed  to  be 
afterwards  paid  in  each  successive  week, 
and  which  thereby  became  payable  before 
the  time  of  committing  the  smd  grievance, 
pay  the  same  into  court  for  the  said  Charles 
and  Nathaniel  Cook  at  the  several  times  so 
by  the  said  order  in  that  behalf  directed 
and  ordered,  but  therein  made  default. 
Wherefore  the  said  Charles  and  Nathaniel 
Cook,  after  such  default  and  by  reason 
thereof,  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  caused  to  be  issued 
out  of  the  said  county  court,  and  under 
the  seal  of  the  said  court,  in  the  said  cause, 
a  certain  warrant  of  execution  against  the 
goods  of  the  plaintiff  to  levy  debt  and 
costs,  and  expenses  amounting  to  16/.  Is, 
Sd,,  and  the  said  warrant  was  afterwards, 
to  wit,  on  &c.,  executed,  and  divers  goods 
and  chattels  of  the  plaintiff  under  the 
authority  of  the  said  warrant  seized  and 
sold,  and  the  plaintiff  thereby  lost  the  said 
goods,  and  was  greatly  injured  in  his  credit, 
&c. 

The  second  count,  after  alleging  that  it 
was  the  duty  of  the  defendant  as  clerk  to 
cause  a  notice  in  writing  of  the  order  to  be 
prepared,  and  to  take  proper  care  that  no 
execution  should  issue  founded  upon  the 
judgment  and  order  without  such  notice 
having  been  prepared,  alleged  as  a  breach 
of  the  defendant's  duty  the  neglect  to  cause 
any  notice  to  be  prepared,  and  damage  to 
the  plaintiff  in  consequence,  as  in  the  first 
count. 

General  demurrer. 

Cowling^  in  support  of  the  demurrer 
(April  21). — The  order  to  pay  by  instal- 
ments was,  in  effect,  a  judgment  made  in 
the  constructive  presence  of  the  then  de- 
fendants, and  no  notice  of  it  was  by  law 
required  to  be  served.  Section  92.  of 
9  &  10  Vict.  c.  95.  gives  the  Judge  power 
to  make  an  order  payable  by  instalments, 
and  by  section  94.  execution  follows  upon 
non-payment.  Ely  v.  Moule  (1)  is  con- 
clusive of  the  present  case.     This  is,  there- 


(1)  5£xch.Rep.  918;  b.  c.  20  Law  J.  Hep.  (n.s.) 
Exch.  29. 


fore,  an  action  tor  not  telli 
tiff  that  which  he  need  not 
section  27.  of  the  9  &  1€ 
which  enumerates  the  duties 
no  such  duty  is  to  be  found, 
collected  from  the  rest  of  thtc 
13  &  14  Vict.  c.  61,  nor  frc 
rules  made  by  the  Judges  f< 
tion  of  the  courts. 

fVelsby,  contra. — It  is  flc 
of  the  clerk  to  prepare  a  not 
to  pay  by  instalments,  and, 
pare  it  properly.  By  rule 
County  Court  Orders  (20 
(n.s.)  xiii.)  it  is  provided,' 
for  payment  of  money  or  c 
and  orders  of  adjournment, 
by  rule  85.  to  be  served,  shu 
be  served  by  the  bailiff  of  th 
or  be  sent  by  him  in  a  pre-p 
to  the  party  ordered  to  pa 
These  orders  so  to  be  serve 
bailiff  are  a  matter  distinct  t 
ment,  and  their  preparation  1 
duties  of  the  clerk.  He  is,  tl 
for  the  consequences  of  ] 
notice  of  such  an  order  neglij 
lecting  to  prepare  it  at  all. 

[Williams,  J. — Section  i 
treat  the  order  and  the  judgv 

At  all  events  the  practice 
required  a  notice  to  be  pre; 
the  clerk,  in  accordance  witj 
prepared  a  notice  but  prep 
gently,  he  would  be  liable. 

Cowling  replied. — If  the  ] 
the  notice  is  merely  a  matU 
the  practice  of  the  Court, 
was  at  most  guilty  of  an  in 
the  plaintiff  should  have  take 
to  set  the  execution  aside. 

Cw 

Jervis,  C.J.  now  delivei 
ment  of  the  Court. — The  qi 
case  is  raised  by  general  de 
declaration,  which  contains 
The  first  count  is  founded 
feasance,  and  the  second  up 
ance,  of  the  defendant's  alle 
will  be  convenient  to  consid 
count  first,  for  that  raises  t 
duty  common  to  both  coui 
bered  by  other  points.  Thj 
referring  to  the  judgment  an< 


X] 
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Int  eoont,  avers  that  it  became  the 
'  the  defendant  as  clerk  of  the  court 
are  a  notice  in  writing  of  such  order, 
ntent  that  the  same  might  be  deli- 
V  transmitted  to,  or  left  for,  the 
If  as  the  defendant  in  that  cause ; 
take  care  that  no  execution  should 
It  of  the  court,  founded  upon  the 
dgment  and  order,  without  such 
taying  been  first  prepared  and  made 
then  alleges  that  the  defendant  did 
pare  such  notice,  and  that,  through 
e  negligence  and  breach  of  duty  of 
indant,  the  plaintiff  did  not  receive 
dee  of  the  order  and  was  wholly 
t  of  the  making  thereof;  by  reason 
'  he  neglected  to  pay  the  instalment 
lebt,  and  certain  consequences  fol- 
f  which  he  complains, 
illegation  of  duty  in  this  count  is 
atter  of  averment  and  proof.  To 
he  defendant  liable  he  must  have 
to  perform  some  legal  duty.  The 
9  &  10  Vict,  c,  95.  imposes  no  such 
terms,  the  27th  section,  referred  to 
)laintiff  *s  counsel,  being  confined  to 
ing  of  summonses,  warrants,  pre- 
id  writs  of  execution  ;  and  the  92nd, 
nd  95th  sections,  which  empower 
ge  to  order  payment  by  instalments 
Ine  the  mode  of  proceeding  for  the 
y  of  the  debt,  being  silent  upon  the 
But,  it  is  said,  that  the  New 
clause  114,  cast  this  burthen 
ie  clerk,  because  "all  orders  for 
t  of  money  or  costs,  or  both,  shall, 
ases,  be  served  by  the  high  bailiff 
tome  court,'*  &c.,  and  as  the  clerk  is 
jer  ofiicer  to  make  out  all  documents 
jrved  by  the  high  bailiff,  the  duty  of 
a  copy  of  this  order  for  service  is 
on  the  clerk.  In  our  opinion  this 
las  no  such  operation;  it  does 
arge  the  duties  of  the  clerk  be- 
le  provisions  of  the  act  of  parlia- 
ut  was  framed  merely  for  the  pur- 
pointing  out  by  whom  the  service 
«  made  of  orders  which  required  ser- 
the  provision  of  the  act  of  parliament 
he  practice  of  the  Court.  As  in 
ilruction  of  the  former  rules  it  was 
Uwt  the  word  "judgments"  in  rule 
not  make  it  necessary  to  serve  a 
f  the  judgment,  so  here,  these 
ve  not  a  judicial  exposition  of  the 


statute,  but,  assuming  that  certain  orders 
for  the  payment  of  money  and  costs  may 
require  service,  say  that  such  service  shall 
be  made  by  the  lugh  bailiff  of  the  home 
court.  But  it  may  be,  that  without  ex- 
press enactment,  and  without  reference  to 
the  New  Orders,  the  rule  ought  to  have 
been  served,  and  the  defendant  may  be 
liable  for  not  having  performed  his  duty  in 
that  respect.  It  will  be  unnecessary  to 
discuss  the  defendant's  liability,  in  this 
view  of  the  case,  if  in  our  opinion  it  was 
not  necessary  to  serve  this  order,  and  we 
are  of  that  opinion.  This  point  is,  in  effect, 
decided  by  ^e  case  of  Ely  v.  Moule,  The 
first  count  of  this  declaration,  referred  to  in 
the  second  count,  states  that  judgment  was 
given  for  the  debt  and  costs,  and  that  there- 
upon,  that  is,  at  the  time,  it  was  ordered 
that  the  debt  should  be  paid  by  instalments. 
The  order  for  payment  is  in  this  case 
therefore  a  part  of  the  judgment,  and  it 
becomes  unnecessary  to  consider  what  ought 
to  have  been  done  if  the  judgment  had  been 
varied  by  a  subsequent  and  distinct  order ; 
because  the  plaintiff  was  actually  present, 
or  constructively  so,  by  operation  of  the 
80th  section,  when  the  judgment  was  deli- 
vered, and  the  order  being  part  of  the 
•judgment  no  service  was  necessary. 

These  observations  dispose  also  of  the 
principal  questions  upon  the  first  count, 
which  proceeds  upon  a  misfeasance  of  the 
defendant's  alleged  duty,  in  this,  that  he 
made  out  an  incorrect  copy  of  the  order 
for  pajrment  by  instalments,  which,  being 
served  upon  the  plaintiff,  misled  him  and 
induced  him  not  to  pay  the  instalments  in 
due  time.  If  the  defendant  was  not  legally 
bound  to  make  out  any  notice,  the  fact  of 
his  having  made  out  an  incorrect  notice 
will  not  give  the  plaintiff  a  cause  of  action, 
and  we  have  already  expressed  our  opinion 
upon  that  point.  But  this  count  contains 
a  further  allegation,  viz.  that  it  was  the 
practice  of  the  county  court  for  the  clerk 
to  make  a  copy  of  orders  for  payment  by 
instalments,  to  be  served  upon  the  defen- 
dants. If  such  a  practice  exist  it  may  be 
contended  that  the  proceedings  in  question 
were  irregular,  but  we  need  give  no  opinion 
upon  this  point;  for  whefiier  they  were 
regular  or  irregular  no  action  will  lie  against 
the  clerk  at  the  suit  of  the  defendant  in  the 
cause  for  mere  irregularity  of  this  descrip- 
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tion.  It  IB  to  be  obsenred,  that  the  legal 
practice  of  the  Court  is  prescribed  by  the 
act  of  parliament  and  the  rules  founded 
upon  it.  It  may  be  that  the  form  of  the 
rule,  and  the  schedule  of  fees,  which  gives 
a  fee  for  the  service  of  the  notice  of  judg- 
ment, may  have  led,  in  point  of  fact,  to  the 
practice  of  serving  a  notice  of  the  judgment 
in  every  case :  but  in  our  opinion  these  do 
not  warrant  such  a  practice ;  and  they  cer- 
tainly do  not  establish  a  legal  necessity  of 
pursuing  such  a  course  in  a  case  like  the 
present.  For  these  reasons,  we  are  of 
opinion  that  the  defendant  has  not  been 
guilty  of  a  breach  of  duty,  and  is  entitled 
to  the  judgment  of  the  Court. 

Judgment  fcr  the  defenda$U* 


SMITH  9.  WINTER. 


1852 
May  3, 

Pre~payment — Evidence — Pleading — 
General  Issue — Debt. 

On  a  settlement  of  accounts  between  the 
plaintiff  and  the  defendant,  the  latter  over^ 
paid  the  plaintiff  IL  lis.  5d.f  which  they 
then  agreed  should  go  in  discharge  of  the 
plaintiffs  ensuing  account.  The  plaintiff* 
having  afterwards  done  work  for  the  defen- 
dant, sued  him  in  debt  on  the  common  counts 
for  the  amount. 

Held,  that  the  defendant  had  a  good  defence 
as  to  ll.  lis.  5d.  under  the  general  issue. 

Debt  for  work  and  materials  and  upon 
an  account  stated. 

Pleas,  first,  except  as  to  4k,  never  in- 
debted ;  second,  except  as  aforesaid,  pay- 
ment ;  third,  except  as  aforesaid,  a  set-off; 
fourth,  as  to  41.,  payment  into  court. 

Replication  to  the  third  plea,  except 
as  to  4/.,  the  Statute  of  Limitations. 

Rejoinder,  merchants*  accounts.  Issues 
thereon. 

The  cause  was  tried,  before  Jervis,  C.J., 
at  the  Sittings  for  Middlesex,  on  the  3rd 
of  February  last,  when  it  appeared  that,  on 
the  15th  of  May  1847,  the  plaintiff  and 
the  defendant  settled  accounts  together, 
and  that  the  latter  overpaid  the  plaintiff 
the  sum  of  1/.  lis.  5d.,  and  at  the  same 
time  it  was  agreed  between  them,  as  the 
jury  found,  that  the  sum  so  overpaid  should 


go  in  discharge  of  the  plaintiff**  em 
account.  The  plaintiff  having  aubseqin 
done  work  for  the  defendant  to  the  an 
of  51.  6s.  6d.,  sought  to  recover  that 
in  this  action.  The  defendant  contc 
that  he  had  a  good  defence,  either  i 
the  plea  of  payment  or  of  set-off,  t 
11.  lis.  Sd.,  and  that  the  41.  paid 
court  covered  the  residue.  The  tc 
was  entered  for  the  defendant  on  al 
issues,  leave  being  reserved  to  the  pla 
to  enter  a  verdict  for  him  on  the  third 
for  ll.  6s.  6d. 

MUler,  Serj.  having  obtained  a  rmk 
accordingly, 

Byles,  Serj.  and  /.  Brown  now  ah 
cause. — ^The  defendant's  claim  of  set-c 
no  doubt,  barred  by  the  Statute  of  Lii 
tions,  unless  the  transactions  betweea 
and  the  plaintiff  were  merchants'  acoot 
as  was  contended  at  the  trial.  Bui 
cases  of  Cottam  v.  Partridge  (1)  and  i 
V.  Haigh  (2)  shew  that  they  weve 
and  the  defendant,  therefore,  now  ac 
that  the  replication  to  the  third  pica 
good  answer.  The  defendant  also  sd 
that  he  is  not  entitled  to  succeed  oa 
plea  of  payment,  as  there  was  no  ^ 
ment  after  the  work,  for  which  the  pla 
seeks  to  recover  5/.  6s.  6d.,  was  done, 
the  1/.  lis.  5d.  should  be  treated  as 
ment  pro  tanto  of  that  sum ;  but  ha 
tends  that  he  proved  a  good  defence  a 
the  general  issue.  The  question  is,  i 
the  effect  of  the  agreement  made  on 
15th  of  May  1847.  The  effect  of  it 
that  after  the  15th  of  May,  so  soo 
there  became  due  to  the  plaintiff  any 
from  the  defendant,  that  sum  was  eoiaj 
extinguished  to  the  extent  of  1^.  lis. 
that  portion  of  the  5/.  6s.  6d.  was  then 
never  a  debt  due  from  the  defendant  Ifl 
plaintiff.  In  Bussey  v.  Bamett  (d)» 
Court  of  Exchequer  held  that  where  p 
are  sold  for  ready  money  no  debt  an 
and  that  that  is  a  defence,  not  as  paym 
but  under  the  general  issue. 

[Williams,  J. — That  case  went  to 
very  verge  of  the  law.] 

(1)  4M&n.  &G.271;i.c.  11  Law  J.  Rap.  ( 
C.P.  161. 

(2)  8  Mee.  &  W.  769;  8.c  10  Law  J.  Belt.  C 
Exch.  406. 

(3)  9   Ibid.  312;    8.  c  11  Law  J.  Rep.  (: 
Exch.  211. 
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It  was  doubted  by  Patteson,  J.,  in  Little^ 
rtMd  ▼•  Banki  (4),  bat  it  has  never  been 
^-v^erroled ;  and  on  principle  it  would  seem 
x»  be  a  correct  decision,  for  when  A.  hands 
goods  to  B.  and  B.  at  the  same  instant 
ids  over  money  to  A.  no  debt  can  arise 
M»tween  them. 

[Ckbsswcll,  J.— You  would  say  it  is  a 
barter.] 

Yes;  and  if  the  facts  in  this  case  had 

been  specially  pleaded,  it  would  appear 

firom  Lord  Abinger's  opinion  in  Cleworth 

▼.  Ptekfard  (5),  that  the  plea  would  have 

l^eenbaid  as  amounting  to  the  general  issue. 

In  Bamford  v.   Harris  (6)    Lerd  Ellen- 

liOTcmgh  left  to  the  jury  under  the  general 

issue  evidence  of  a  set-off  like  this.     In 

WUiou  V.  Storey  (7)  it  was  held  that  in 

sa  sction  of  assumpsit  by  brewers  for  beer 

Mid  to  the  defendant,  who  was  in  their 

employment,   the  defendant  might  shew 

^BOider  1IMI   assumpsit  that  the    beer  was 

supplied  in  part  payment  of  his  wages. 

So,  ia  1  CkiUy  on  Pleading,  7th  ed.  357, 

^  h  isid,  **  In  general,  the  common  counts 

cannot  be  supported  where   the  plaintiff 

^ai  to  be  paid  for  his  goods,  not  in  money, 

l^fc  liy  the  delivery  of  other  goods.     But 

if  the  contract  be  for  payment  partly  in 

ii^ODey  and  partly  in  goods,  and  tiie  latter 

>ic  delivered,   and  the  plaintiff  seek   to 

''eeoTer  the  money  only,  he  may  declare 

<^  die  common   count  for  goods  sold." 

Applying  that  doctrine  here,   the  plain- 

^  can  only  recover  under  the  common 

pQiBt  the  balance  due  to  him  alter  deduct- 

^  tiie  sum  overpaid  on  the  15th  of  May 

^^,  as  to  which  there  was  a  special  agree- 

'^■ent,  and  that  balance  is  covered  by  the 

P^Tftentinto  court. 

MaieTf  Sefj,  contra. — The  point  made 
^  tbe  trial  was,  that  this  was  a  good 
^'feioe  under  the  plea  of  payment  or  set- 
^  act  that  it  could  be  given  under  the 
S^^tCRd  issue.  The  Chief  Justice  directed 
^  jury,  in  effect,  that  a  set-off  agreed 
^Poa  beforehand  was  evidence  under  the 
P*^  of  payment.  That,  the  defendant  now 
*^it8,  was  a  misdirection. 

O  ^)  7  Q.B«  B«p.  739 ;  a.  e.  14  Law  J.  Rep.  (k.s.) 

'^>   1  Stark.  SiS. 
^>  4Jiir.468. 


[Jervis,  C.  J.— I  might  have  been  wrolig 
as  to  that;  but  the  question  is,  whether, 
applying  ike  finding  of  the  jury  to  the 
points  raised  by  the  record,  the  defendant 
is  not  entitled  to  netain  the  verdict.] 

The  question  whether  the  1/.  11^.  5d, 
was  agreed  to  be  taken  as  a  pre-payment 
was  not  left  to  the  jury. 

[Jervis,  C.J. — ^At  all  events,  they  have 
found  that  it  was  so  agreed.] 

Jervis,  C.J. — I  think  that  this  rule 
should  be  discharged.  It  calls  upon  the 
defendant  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiff  for 
1/.  6s.  6d,f  and  we  must  look  at  the  record 
and  the  finding  of  the  jury  to  see  whether 
the  plaintiff  is  entitled  to  this.  The  Statute 
of  Limitations,  it  is  admitted,  was  a  good 
answer  to  the  plea  of  set-off,  as  these  were 
not  merchants'  accounts;  and  it  is  also 
admitted  that  the  facts  proved  as  to  the 
settlement  of  the  1^.  lis,  5d.  were  not 
evidence  under  the  plea  of  payment.  The 
question,  therefore,  is,  whether  the  defen- 
dant has  proved  a  defence  under  the  general 
issue.  Now,  the  finding  of  the  jury  comes 
to  this,  that  there  was,  on  the  15th  of 
May  1847,  a  pre-payment  of  1/.  lis,  5d, ; 
in  other  words,  that  work  to  that  amount 
if  done  thereafter  by  the  plaintiff  for  the 
defendant  was  not  to  be  paid  for.  The 
plaintiff,  therefore,  cannot,  under  the  inde- 
bitatus  count,  enforce  payment  for  that 
work  ;  and  the  defendant  proved  a  good 
defence  under  the  general  issue.  The  rule, 
therefore,  will  be  discharged. 

Cresswell,  J. — I  am  of  the  same  opinion. 
The  question  is,  whether  the  plaintiff  is 
entitled  to  have  this  rule  made  absolute, 
applying  the  finding  of  the  jury  to  the 
pleadings.  His  original  claim  may  be 
taken  to  have  been  bl.  6s.  6d. ;  the  de- 
fendant has  paid  into  court  4/.,  leaving  a 
balance  due  of  11.  6s.  6d.,  the  sum  for 
which  it  is  sought  to  enter  the  verdict. 
The  jury  have  found  that  when  the  parties 
met  in  May  1847  they  agreed  that  the 
balance  then  due '  to  the  defendant  of 
1/.  lis.  5d.  should  go  in  payment  of  the 
plaintiff's  ensuing  account ;  that  is,  that 
it  should  be  a  pre-payment  pro  tanto  for 
work  which  might  be  done  by  the  plaintiff 
for  the  defendant  thereafter.  For  this 
1/.  lis.  5d.,  therefore,  the  pl^tiff  never 
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had  any  daim  at  all  against  the  defendant, 
and  that  is  what  the  defendant  says  by 
his  plea  of  never  indebted.  The  residue 
is  covered  by  the  sum  paid  into  court. 

WiLUAMS,  J. — I  am  of  the  same  opinion. 
The  jury  have,  in  substance,  found  that 
the  1/.  lis,  5d,  due  more  thaii  six  years 
ago,  was,  in  May  1847,  agreed  to  be  treated 
as  a  pre-payment  pro  tanto  for  any  future 
work  done  by  the  plaintiff  for  the  defen- 
dant. If,  therefore,  any  work  was  after- 
wards done,  pro  tanto,  indebitatus  assumpsit 
could  not  be  maintained.  This  defence 
certainly  is  not  open  to  the  defendant  under 
the  plea  of  payment,  but  he  can  avail  him- 
self of  it  under  the  general  issue.  There 
are,  therefore,  no  grounds  for  making  this 
rule  absolute. 

Talpourd,  J.  concurred. 

Rule  discharged. 


1852. 
April  28, 


} 


DOE  d,  PANTON  V.  ROE. 


Ejectment  —  Judgment  against  Casual 
Ejector — Lapse  of  two  Terms — Practice, 

The  Court  refused  a  rule  nisi  forjudge 
ment  against  the  casual  ejector  in  a  country 
cause,  where  two  terms  Had  been  allowed  to 
elapse  since  service  of  the  declaration^  by 
reason  of  negotiations  pending  between  the 
parties  as  to  the  settlement  of  the  action; 
it  not  being  shewn  that  the  tenant  had  taken 
advantage  of  the  delay  to  avoid  fresh  service. 

It  appeared,  from  the  affidavits,  that  this 
was  a  country  cause,  and  that  the  declara- 
tion, in  ejectment,  was  served  in  Septem- 
ber 1851.  Application  was  made  by  the 
lessor  of  the  plaintiff  to  the  tenant,  in  the 
November  following,  to  attorn  to  him  and 
to  pay  rent.  The  tenant  having  promised 
to  do  so,  the  proceedings  in  ejectment 
were  suspended,  and  negotiations  as  to  the 
settlement  of  the  action  continued  between 
the  parties  until  the  24th  of  March  last, 
when  the  tenant  positively  refused  to 
attorn  or  to  pay  rent. 

D,  Power  (April  28)  moved  for  a  rule  nisi 
for  judgment  against  the  casual  ejector. — 
This  application  is  no  doubt  too  late  ac- 
cording to  the  ordinary  practice,  more  than 
two  terms  having  elapsed  since  the  service 


of  the  declaration.  But  the  delay  has  beifl 
caused  by  the  tenant,  who  has  taken  aa 
vantage  of  the  kindness  of  his  landlorB 
and  there  has  been  no  laches  on  the  pt. 
of  the  latter.  In  Doe  d.  Crooks  v.  Rm 
(1),  dted  in  2  ChU.  Arehb.  933,  th 
Court  allowed  this  motion  to  be  maa 
where  the  proceedings  in  ejectment  hi 
been  suspended  in  consequence  of  a  Que 
eery  suit ;  there  being  no  prospect  of  C 
determination  of  such  suit,  or  service 
notice  of  intention  to  proceed  with  te 
ejectment. 

[WiLUAMS,  J. — ^As  this  will  only  be 
rule  ftitt,  it  will  be   a  hardship  on  ^ 
defendant  if  the   costs   are  costs  in 
cause.] 

Jervis,  C.J.—- The  landlord  is  usin^ 
proceedings  in  ejectment  as  a  screw  U^ 
his  rent.     There  is  plenty  of  time  be^ 
the  next  assizes,  and  he  may  serve 
tenant  again.      If  the  tenant  had  t»l 
advantage  of  the  negotiation  to  run  a^wr 
there  might  have  been  some  ground  ivT 
application. 

Per  Curiam — 

Rulerefmmti 
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BALDWIN  AMD  ANOTHER  9. 
BAUERMAN. 
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May 

Practice — Entitling  Affidavits, 

The  defendant  was  sued  as  **  H.  W.  B.** 
He  appeared  as ''  Henry  WiUiam  B,"  The 
declaration  described  him  as  "  Henry  ^ 
liam  B,  sued  as  H.  W,  B:'  The  afdssiU 
were  entitled  **  Hilary  John  B,  sued  m 
Henry  WiUiam  B:'  The  Court  MMd 
the  affidavits. 

The  defendant  had  obtained  a  rule  oil- 
ing on  the  plaintiffs'  attorney  to  diidoK 
the  plaintiffs'  residence. 

Gaselee,  Serj,  now  shewed  cause,  «» 
objected  to  the  affidavits  proposed  to  be 
used  in  support  of  the  rule,  that  they  **^ 
wrongly  entitled  as  in  a  cause  between  to* 
plaintiffs  and  "  Hilary  John  Baucnna»» 
sued  as  Henry  William  Bauerman."  ^ 
appeared  that  the  writ  in  the  action  i^f 
scribed   the  defendant  as  "  H.  W."    J^ 

(1)  7  Jut.  970. 
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an  i^pearance  by  the  name  of 
WiUiain/'  and  he  was  described 
bdaration  as  "Henry  William, 
H.  W."  In  Shrimpton  v.  Carter 
sison,  B.  rejected  an  affidavit, 
"Greorge  Shrimpton  v,  William 
16  elder,  sued  as  William  Carter," 
1  being  by  George  Shrimpton  v. 
Carter. 

•et,  contra,  contended  that  the 
taken  urith  the  declaration  suffi* 
dentified  the  defendant  as  the 
led. 

OURT  admitted  the  affidavits. 


} 


BEVAN  V,  WALKER. 


%i— Final   Order^-^  ^   6    Vict. 
4,—y  ^  8  Vict.  c.  96.  8.  22. 

[  order,  under  the  5  4-  6  Viet.  c.  116. 
(i^  7  4-  8  Vict.  c.  96. 1. 22,  does  not 
\e  petitioner  from  being  taken  in 
for  damages,  for  which  a  werdict 
given  in  an  action  of  tort,  but  for 
the  date  of  the  petition,  judgment 
ien  signed. 

i  case  it  appeared  that  the  plain- 
ig  sued  the  defendant  in  an  action 
se  for  a  fraudulent  misrepresen- 
his  business,  obtained  a  verdict 
th  of  December  1851,  with  30/. 
On  the  12th  of  December  the 
delivered  his  bill  of  costs.  On 
the  defendant  petitioned  the  Court 
telief  of  Insolvent  Debtors,  and 
iie  name  of  the  plaintiff  in  his 
IS  a  creditor  for  the  sum  recovered 
ion  ;  and  a  final  order  was  made 
oteotion  on  the  30th  of  January 
adgment  was  signed  on  the  5  th  of 
owing,  and  the  costs  taxed.  The 
t,  having  been  taken  in  execution 
um  so  recovered,  obtained  a  rule 
pen  the  plaintiff  to  shew  cause 
hould  not  be  discharged  out  of 

Against  which 
iofff  now   shewed   cause.  —  The 
ite  was  clearly  in  tort,  and  the 

(1)  S  Dowl.  P.C.  648. 
XXL— C.P. 


plaintiff  sought  to  recover  unliquidated 
damages;  and  it  is  submitted  that  the 
defendant  is  not  protected  by  the  finalorder 
from  process  in  respect  of  the  sum  for  which 
judgment  was  signed.  It  is  clear,  from  the 
preamble  and  the  provisions  of  the  b  &  6 
Vict.  c.  116,  that  it  only  was  intended  to 
apply  to  cases  in  which  the  relation  of 
debtor  and  creditor  existed  between  the 
parties,  and  a  petitioner  cannot  make  a  per- 
son his  creditor  by  merely  calling  him  so. 
Section  4.  provides  that  the  final  order 
shall  not  protect  debts  contracted  by  reason 
of  judgments  in  certain  actions,  shewing 
that  it  is  the  judgment  which  perfects  the 
debt.  The  same  criterion  must  be  applied 
iu  the  case  of  other  than  the  excepted  class 
of  actions.  The  verdict  creates  no  debt 
any  more  than  filing  the  declaration  ;  the 
proceedings  are  still  inchoate,  and  many 
questions  may  arise  as  to  costs,  &c.  to  alter 
the  position  of  the  parties.  The  7  &  8  Vict 
c.  96.  does  not  vary  the  criterion.  The 
legislature  had  the  same  objects  in  view  as 
in  the  5  &  6  Vict.  c.  116  ;  and  in  sections 
3.  and  6.  nearly  the  same  words  are  used 
with  reference  to  the  notice  to  be  given  to 
creditors  and  the  protection  firom  process 
for  debts  mentioned  in  the  schedule.  Then 
section  22.  enacts  that  the  final  order  made 
under  the  previous  act  shall  protect  the 
person  of  the  petitioner  from  all  process  in 
respect  of  the  several  debts  and  sums  of 
money  due  or  claimed  to  be  due  at  the 
time  of  filing  the  petition  from  such  peti- 
tioner to  the  several  persons  named  in  his 
schedule  as  creditors  or  as  claiming  to  be 
creditors  for  the  same  respectively,  or 
for  which  such  persons  shall  have  given 
credit  to  such  petitioner  before  the  time 
of  filing  such  petition,  and  which  were 
not  then  payable,  &c.  The  words  **  claimed 
to  be  due"  merely  apply  to  disputed 
sums  which,  if  due  at  all,  are  debts. 
Then  section  24.  is  the  same  nearly  in 
words  as  section  4.  of  the  previous  statute. 
On  reference  to  sections  35.  and  79.  of  the 
act  for  abolishing  arrest  on  mesne  process 
(1  &  2  Vict.  c.  110.)  it  is  clear  that  the 
legislature  intended  that  there  should  be  a 
difference  between  the  general  discharge 
under  that  act  and  the  limited  protection 
given  by  the  acts  already  referred  to.  There 
are  no  decisions  on  the  subject,  but  some 
argument  may  be  drawn  from  those  cases 
Y 
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hi'whloh  Hhe  qnMlien  hta  bc«n»  what  con- 
stituted a  proveable  debt  under  the  bank* 
ntptey  aotf  ?  Em  parte  Charles  (1)  and 
subaeqiient  eases  establish  that  a  verdict 
does  not  create  a  proreable  debt,  but  only 

Hamldnij  in  -support  of  the  rule.— ^The 
Object  of  the  6  &  d  Vict  o.  06,  as  stated 
in  the  preamble^  was  to  protect  insolvents 
firom  all  process  against  the  person.  Ac- 
cordingly, in  sect.  4,  it  is  enacted  that  the 
ilnid  ovder  riudl  be  a  "  protection  from  all 
process/'  witiiout  any  qualification. 

[Crbsswbll^  J.— -It  is  dear  there  must 
be  some  qualification,  Ibr  you  cannot  con* 
ttod  that  he  may  knock  a  man  down  with 
impunity  after  he  has  obtained  a  final  order.] 

Assuming  it  to  apply  only  to  process  to 
enforce  debts,  then  the  words  of  the  7  &  8 
Vict.  c.  96.  s.  S2.  are  larger,  and  include 
the  sum  recovered  ia  this  action.  This 
clearly  is  a'  sum  of  money  claimed  to  be 
due  by  a  person  named  in  the  schedule 
ehdmhig  to  be  a  creditor.  The  time  for 
monng  for  a  new  trial  in  the  action  had 
gone  by,  and  Ac  plaintifi*  had  delivered 
his  bill  of  costs,  and  he  could  have  signed 
judgment  at  any  time. 

iJEBVis,  CJ.*— The  defendant  cannot 
ce  the  plaintiff  a  creditor  by  calling 
him  so  in  his  schedule.  Would  the  deli- 
verv  of  a  bill  of  particulars  have  made  the 
plaintiff  a  creditor  ?] 

Perhaps  not,  but  the  delivery  of  a  bill 
of  costs  may.  In  Hwsi  v.  Mead  (2)  it 
was  held,  that  if  a  plaintiff  become  a  bank- 
rupt after  he  is  nonsuited  and  before  the 
taxation  of  costs,  the  costs  of  the  nonsuit 
are  a  debt  proveable  under  the  commission. 
Then  section  26.  speaks  of  a  final  order 
as  to  any  debt  or  damages  of  any  creditor, 
and  says  it  diall  be  deemed  to  extend  to 
all  costs  incurred  by  such  creditor  in  the 
action  before  the  filing  of  the  schedule. 

[WiLUAMS,  J.— That  merely  refers  to 
the  distinction  between  actions  sounding 
in  debt  and  actions  sounding  in  damages.  J 
'  [Crbsbwxll,  J.-^The  plaintiff  must  be 
a  creditor  at  the  time  of  bringing  the  action. 
You  cannot  contend  be  was  a  creditor  here 
before  he  got  his  verdict.  Then,  if  merely 
getting  a  verdict  without  perfecting  it  by 
j^gment  makes  the  plaintiff  a  creditor, 

(1)  14  East.  197. 
(9)  5  Term  Rep.  865. 


ibis  absurdily.wouUfb} 
tiff  only  weatsolav.ias 
one  of  the  exeepted  a^ 
of  the  6&6Vict  c.| 
of  the  7  ftSViot.  e.  9Q 
might  make  a  final  oid 
for  making  it;  but  tb 
so  if  the  ^aintiff  wmt  ft 
that  verdict  by  judgmei 
He  also  referred  to 
(8). 

Jervis,   C.J.— I   thi 
must  be  disobaiged. 
on  the  construction  o| 
5&  6  Vict,  c  116.  ai 
c.  96.     It  6e<»Bs  to  n 
the  protection  from  prt 
the  first  of  those  stat 
respect  of  debts  as  del 
ing.      In  support:  of  t 
section  is  relied  on  wil 
final  order,  and  an  ar| 
upon  the  words   that 
be    called  a   final   ord 
for  the  protection  of 
petitioner  from  all  pro 
wide  sense  contended 
to  these  words,  they  wo 
in  every  case  of  a  civD 
as  pointed  out  by  m; 
to  which  the  petitiouf 
and  which  might  arise 
petition  or  the  maki 
That  clearly  cannot 
but  *'  all  process"  i 
with  reference  to 
the  statute,  and  oi 
sioner  has  jurisdic 
c.  96.  has  refera- 
But  it  is  said  thr 
effect  of  the  finr 
more  extended  c 
from  all  proces; 
sums  of  money 
at  the  time  of  f 
the  sum  reeov 
eluded  in  thos 
this  was  not  d« 
of  money  cla 
was  a  sum  of 
be  due,  but  i 
tiff  as  a  cp 

(3)  ]4Me€ 
Exch.  283. 
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tf  and  I  apprehend  that  sect.  22. 
-to  iq>ply  only  to  debts  a«  debts, 
intale  chums  Uxe  amount  of  which 
y  ascertained  between  the  parties, 
cakes  like  the  present.     If  we 
it  applied  to  this  case,  there 
her  follow  this  manifest  absur- 
tittted  out  by  my  Brother  Cress- 
legislature  has  provided   that 
excepted  cases   the  petitioner 
be  protected,   for    instance  if 
was    contracted   by  reason   of 
At'  in    an     action    for    breach 
i  of  marriage ;    so  that  if  the 
such   a  case  were   not   per- 
judgment,  the  insolvent  would 
»d,  but  if  perfected  by  judgment 
tiot  be  protected.     This  rule, 
will  be  discharged,   and  with 

ELL,  J.,  WiLLiABfS,  J.  and  Tal- 
eoncurred. 

Ride  discharged. 


UNTY  COURT  APPEAL.] 

7  KELLY,   appellant;   websteb, 

3  respondent.^ 

cf  Frauds — Contract  concerning 
Land — Agreement  to  quit  Pos- 
'ari  Performance. 

il  agreement  was  made  between 
fand  defendant  J  that  in  consider - 
i  plaint^  giving  ftp  to  the  defen^ 
iktte  possession  of  a  house  which 
held  and  occupied  under  an  agree- 

hit  landlord  for  a  seven  gears* 
of  certain  fixtures  and  improve- 

by  the  plaintiff  on  the  premises^ 
%nt  would  pay  the  plaintiff  100/. 
^crd  assented  to  the  change  of 
The  plaintiff  gave  up  possession  to 
flm/,  who  came  in  and  was  accepted 
wd  paid  to  the  plaintiff  a  portion 
I.  The  plaintiff  brought  a  plaint 
ract  to  recover  the  balance. 
^  this  was  a  contract  concerning 
>  m  land,  and  that  as  it  was  not 
section  4.  of  the  Statute  of  Frauds 

any   action   being  maintainable 
hough  it  had  been  so  far  per- 


UmAe,  J.,  Creuwiell,  J.,  Williams,  J. 


Case  on  appeal  to  the  Court  of  Common 
Pleas  at  Westminster. 

This  action  was  brought  in  the  County 
Court  of  YoiiLshire,  holden  at  Leeds,. to 
recover  491.,  stated  in  the  plaintiff's  parti- 
culars of  demand  annexed  to  the  summons 
to  be  due  to  him  from  the  defendant  for 
**  balance  due  to  me  from  you  of  a  sum  of 
100/.  in  consideration  of  my  giving  up  pos* 
session  to  you  of  a  messuage  or  dwelling- 
house  and  premises,  situate  in  Wellington 
Street,  Leeds,  on  the  6th  day  of  July  1850, 
and  for  the  valuation  of  certain  Venetian 
blinds,  passage  lamp,  and  partitions  therein 
contained,  and  certain  papering,  painting, 
and  other  improvements  made  by  me  in 
the  said  house."  The  facts,  as  proved  at 
the  trial,  were,  that  the  defendant  occupied 
as  yearly  tenant  a  house  on  the  south  side 
of  Wellington  Street  in  Leeds,  which  he 
kept  and  used  as  a  beer«-8hop.  The  land- 
lord, being  desirous  of  pulling  down  the 
house,  gave  the  defendant  notice  to  quit 
it.  The  plaintiff  occupied  as  a  private 
dwelling-house  a  house  on  the  opposite 
side  of  the  same  street,  at  a  rental  of  36/. 
per  annum,  as  tenant  to  James  Holdforth, 
Esq.  under  a  parol  agreement  for  a  lease 
for  seven  years,  commencing  in  July  1849, 
but  no  lease  was  ever  executed.  In  or 
about  the  month  of  May  1850,  the  plain- 
tiff being  desirous  to  quit  the  last-mentioned 
house,  Uie  defendant  applied  to  the  plain- 
tiff to  let  him  have  the  same.  The  plain- 
tiff thereupon  wrote  to  Mn  Holdifortb, 
the  owner  of  the  house,  the  following 
letter  :— 

"  14,  Wellington-fttTeet,  6th  May  1850. 
"  To  James  Holdforth,  Esq. 

'"  Dear  Sir, — From  unforseen  circum- 
stances I  find  I  shall  be  obliged  to  remove 
to  Kirkstall,  to  take  management  of  our 
mill,  much  against  my  own  inclination.  I 
have  shewn  the  house  to  three  or  four 
different  parties,  and  all  complain  both  of 
the  rent  for  the  situation  and  very  noisy. 
It  is  my  opinion  that  it  wiU  answer  your 
purpose  better  to  let  it  as  an  inn,  and  I 
think  the  bearer  would  give  perhaps  50/. 
per  year,  or  more  if  tried.  If  you  think 
proper  to  accept  him  as  tenant  please  to 
say  so,  that  I  can  make  arrangements 
accordingly,  as  I  find  he  wishes  to  enter 
to  it  in  three  weeks  time.  I  can  only  add 
my  sorrow  for  leaving  it  after  getting  it 
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into  such  nice  order  and  laying  out  what 
I  have  done  on  it. — I  am,  dear  Sir,  yours 
respectfully, 

**S.  P.Webster." 
The  defendant  applied  to  Mr.  Holdforth 
to  let  him  the  house,  to  be  used  by  him  for 
the  purposes  of  a  beer-shop,  and  as  Mr. 
Holdforth  appeared  to  have  no  objection 
to  do  so  on  certain  terms,  a  verbal  agree- 
ment was,  after  some  negotiation,  come  to 
between  the  plaintiff  and  defendant,  on  the 
4th  day  of  July  1850,  that  the  defendant 
should  pay  to  the  plaintiff  the  sum  of  100/. 
in  consideration  that  the  plaintiff  would 
give  up  immediate  possession  of  the  house 
to  the  defendant,  in  order  that  the  defendant 
might  enter  on  it  as  Mr.  Holdforth*s  tenant, 
and  also  as  compensation  for  the  improve- 
ments made  by  the  plaintiff,  and  for  the 
value  of  the  articles  mentioned  in  the 
particulars  of  the  plaintiff's  demand.  Mr. 
Holdforth  and  the  plaintiff  agreed  that 
the  plaintiff  should  quit  his  possession  of 
the  house  on  payment  of  the  rent  then 
due;  and  Mr.  Holdforth  and  the  defen- 
dant agreed  that  the  latter  should  become 
the  tenant  at  an  advanced  rent  of  50/. 
And  accordingly,  in  pursuance  of  this 
arrangement,  on  the  6th  of  July  1850,  the 
plaintiff  gave  up  the  key  to  Mr.  Holdforth's 
agent  and  paid  him  the  rent  up  to  that 
time,  and  Mr.  Holdfortli*s  agent  then  and 
there  delivered  the  key  to  the  defendant, 
who  has  occupied  the  house  from  that  time 
to  the  commencement  of  this  action. 
About  ten  days  after  the  (jth  of  July,  the 
defendant  paid  to  the  plaintiff  51/.  in  part 
of  the  said  sum  of  100/.,  and  this  action 
was  brought  to  recover  the  balance  of  49/. 
The  agreement  between  the  plaintiff  and 
defendant,  of  the  4th  of  July  1850,  on 
which  this  action  was  brought,  was  not, 
nor  was  any  memorandum  or  note  thereof, 
in  writing.  It  was  objected  on  the  part  of 
the  defendant  that  this  action  was  brought 
upon  a  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  some  interest 
in  or  concerning  them,  and  that  it  could 
not  be  maintained  on  a  verbal  agreement. 
The  Judge  overruled  the  objection,  and 
ruled  and  determined  that  the  plaintiff  was 
entitled  to  recover,  and  accordingly  gave 
a  verdict  for  the  plaintiff  for  49/.  There 
was  no  evidence  of  an  account  stated,  the 
defendant  having  always  alleged  that  the 


51/.  which  he  had  paid  was  all  ^  be 
had  agreed  to  pay* 

The  question  for  the  opinion  of  the  nd 
Court  of  Common  Pleas  was,  whether  tbe 
ruling  and  determination  of  the  Judge  of 
the  county  court,  that  this  action  could  be 
maintained  on  the  verbal  agreement  of  tbt 
4th  of  July,  was  correct  in  point  of  bnr. 
And  if  the  Court  of  Appeal  should  be  of 
opinion  that  such  ruling  and  determinition 
were  incorrect  in  point  of  law,  then  die 
said  Court  were  to  set  aside  the  todiet 
entered  for  the  plaintiff  and  make  nidi 
other  order  thereupon  as  the  said  Cooit 
might  think  proper. 

Udall^  for  the  appellant,  the  defbdnt 
below. — The  judgment  of  the  county  eooit 
was  wrong.  No  action  ia  maintainabif  es 
the  verbal  contract  upon  which  this  adioi 
was  brought.  It  falls  within  the  4tli  lec- 
tion of  the  Statute  of  Frauds,  89  Cir.  1 
c.  3,  as  a  contract  of  sale  of  lands,  or  ii 
a  contract  concerning  lands,  and  ougbtto 
have  been  in  writing.     Cocking  t.  W»d 

(1)  and  The  Earl  of  Falnumih  v.  Tkma 

(2)  are  conclusive  authorities  in  faTonrof 
the  appellant,  that  such  a  contract  si  tbe 
present  cannot  be  enforced  by  acdon. 

Hall,  for  the  respondent,  the  plaintiff 
below. — This  case  does  not  &11  witbln  tbe 
prohibition  of  section  4.  of  tbe  Statnieof 
Frauds,  as  there  has  been  a  complete  per- 
formance of  the  contract  on  one  aide,  and 
part  performance  on  the  other.  Tbe 
action  is  founded  on  an  executed  con- 
sideration, and  in  such  cases  the  atstote 
does  not  apply — Souch  v.  Sir4UphfiJf/e(t\ 
Seaman  v.  Prke  (4)  and  Jnman  ▼.  Stiff 
(5).  The  agreement  has  been  so  &r  per- 
formed on  boUi  sides  that  equity  woidd 
compel  a  specific  performance.  Secosdiji 
the  contract  itself  is  not  within  the  Statste 
of  Frauds ;  so  far  as  it  relates  to  the  fixtaite 
it  is  not  a  sale  of  any  interest  in  lafld— 
Hallen  v.  Runder  (6);  nor  with  leaped 
to  the  delivery  of  possession  is  it  a  eon- 

(1)  1  Com.  B.  Rep.  858;   «.c.  15L»wJ.*«P- 
(N.8.)  C.P.  245. 

(2)  1  Cr.  &  M.  89;   s.c.  2  Law  J.  Rep  M 
Exch.  57. 

(3)  2  Com.  B.  Rep.  808;  ».  c  15  Law  J.  Rf^ 
(n.8.)C.P.  170. 

(4)  2  IJinjir.  437;  s.c  3  Law  J.  Bep.C.P.58. 

(5)  1  Stark.  12.  , 
(«)  ICr.  M.&  R.266;».c3UwJ.BiPp.(**J 

Exch.  260. 
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the  sale  of  any  interest  in  land. 
;ly  an  agreement  that  the  plaintiff 
er  up  immediate  possession  of  his 
the  defendant.  The  plaintiff 
profess  to  convey  any  interest  to 
%  Previous  to  and  quite  inde- 
>f  this  contract  the  plaintiff  had 
ith  his  landlord  to  deliver  up 
1,  and  the  landlord  had  also  agreed 
lefendant  to  accept  him  as  tenant, 
ntiff  merely  quits  the  premises 
lan  he  was  hound  to  do,  and 
t  is  that  it  gives  a  licence  to 
dant  to  enter  without  a  trespass. 
mere  v.  Hayes  (7)i  Parke,  B. 
think  that  an  agreement  to  relin- 
session  of  premises  merely  would 
nt  to  a  contract  for  an  interest  in 

E,  J.— It  need  not  he  a  contract 
le  of  land  to  he  within  the  statute ; 

contract  relating  to  the  sale  of 
I  enough.] 
>t  a  contract  relating  to  the  sale 

It  does  not  amount  to  an  assign- 
he  plaintiff's  term. 
E,  J. — The  plaintiff  had  an  agree- 
is  even  years*  lease ;  he,  therefore, 
[oitahle  interest  in  the  land.  A 
at  interest  clearly  would  be  within 
te  of  Frauds.  Is  not  this  agree- 
ittbstance  for  that  purpose?  Does 
virtue  of  this  agreement  part  with 
ible  title  to  a  seven  years'  lease  ?] 
aintiff  does  not  affect  to  transfer 
tso  the  defendant.  Nor  does  the 
b  affect  to  take  any  interest  from 
merely  parts  with  the  possession. 
E,  J. — By  parting  with  the  pos- 
e  parts  with  his  equitable  title, 
proceeded  in  equity  to  compel  his 
to  g^nt  him  a  seven  years*  lease, 
tion  is,  whether  the  latter  could 
said  that  the  plaintiff  had  parted 
interest  to  another  person.] 
iterest  of  the  defendant  was  not 
as  the  plaintiff's.  He  was  only 
see.  Cocking  v.  fVard  is  distin- 
5.  There  the  agreement  was,  in 
an  assignment. 

t,  J. — The  Statute  of  Frauds  does 
emplate  any  particular  mode  of 

^.  ft  W.  4^ ;  8.  c.  9  Law  J.  Rep.  (n.s.) 


conveyance.  If  anything  is  dofte  which, 
in  substance,  amounts  to  a  sale,  or  a  part- 
ing with  a  man's  interest  in  land,  the  con- 
tract is  within  the  statute.  After  the  case 
of  Cocking  v.  Ward  we  cannot  but  say  that 
the  decision  of  the  Judge  below  was  wrong. 
The  rest  of  the  Court  concurred. 

Appeal  allowed^  with  costs. 


[COUNTY  COURT  APPEAL.] 
1852.    \  CUTHBERTSON,  app^/^n/;   par- 
May  11./  SONS,  respondent.* 

Negligence  —  Harbour  Commissioners* 
Liability — Ii^ury  by  Person  under  their 
Controul — Reversing  Judgment  not  sustain^ 
able  on  the  Facts, 

The  plaintiff's  vessel  received  damage 
through  the  negligence  and  unskilfulness  of 
the  master  of  a  steam^tug,  which  was  em- 
ployed in  towing  it  in  the  harbour  of  N,  By 
an  act  of  parliament,  which  appointed  Com- 
missioners of  the  harbour,  it  had  been  pro- 
vided that  it  should  be  lawful  for  the  Com- 
missioners to  build  or  provide  steam^tugs  for 
towing  vessels  into  or  out  of  the  harbour,  and 
that  any  person  requiring  the  assistance  of 
a  towing  vessel  should  pay  to  the  Commis- 
sioners such  reasonable  compensation  as  the 
Commissioners  should  fix.  An  arrangement 
had  been  entered  into  between  the  Commis- 
sioners and  the  proprietors  of  the  steam-tugs 
which  had  previously  plied  in  the  harbour 
without  being  subject  to  any  controul  of  the 
Commissioners,  that  the  proprietors  should 
employ  their  boats  at  a  reduced  scale  of 
charges,  and  that  the  Commissioners  should 
pay  them  a  sum  annually,  by  way  of  com- 
pensation for  their  making  the  reduction. 
The  steam- tugs  had  been  by  consent  of  the 
proprietors  placed  under  the  controul  of  the 
harbour  master,  who  was  authorized  by  the 
act  to  give  directions  respecting  the  manage- 
ment of  vessels  in  the  harbour.  The  plain- 
tiff recovered  judgment  for  the  injury  to  his 
vessel  against  the  Commissioners  in  a  county 
court,  on  the  ground  that  they  were  respon- 
sible for  the  negligence  and  misconduct  of  the 
master  of  the  tug. 

Held,  on  appeal,  that  the  judgment  ought 
to  be  reversed,  as  on  no  inferences  of  fact  that 
could  legitimately  be  drawn  from  the  case, 

*  Coram  Maule,  J.,  Creeswell,  J.,  WiiUacnc,  J. 
and  Talfourd,  J. 
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could  the  judgment  of  the  county  court  have 
been  arrived  at  without  an  error  in  law. 

Case  on  appeal  to  the  Court  of  Common 
Pleas. 

This  was  an  action  brought  in  the 
County  Court  of  Glamorganshire,  held  at 
Neath,  by  the  above-named  respondent 
against  the  above-named  appellant,  as 
clerk  to  the  Commissioners  for  improving 
the  port  and  harbour  of  Neath,  and  who  is 
liable  to  be  sued  as  the  nominal  defendant 
on  behalf  of  the  said  Commissioners,  in 
pursuance  of  an  act  of  parliament,  7  Vict, 
c.  Ixxi,  intituled  'An  Act  for  improving 
and  maintaining  the  Port  or  Harbour 
of  Neath,  in  the  county  of  Glamorgan.' 
The  action  was  so  brought  by  the  re- 
spondent, as  the  owner  of  a  ship  called  the 
Grace  Darling^  against  the  appellant,  as 
such  clerk,  to  recover  damages  from  the 
said  Harbour  Commissioners  for  an  injury 
done  or  occasioned  to  the  said  ship  of  the 
respondent,  on  the  28th  of  February  1851, 
by  the  negligence,  carelessness,  and 
want  of  skill  of  certain  persons  alleged 
to  be  the  agents  and  servants  of  the  said 
Harbour  Commissioners.  The  following 
were  the  particulars  of  the  respondent's 
claim  delivered  in  the  said  action: — 
The  plaintiff  asks  to  recover  the  follow- 
ing damages  as  having  been  sustained  by 
him,  for  that  the  Commissioners  for  im- 
proving the  port  or  harbour  of  Neath,  on 
the  28th  of  February  1851,  and  within  the 
jurisdiction  of  this  Court,  did,  by  reason  of 
the  want  of  proper  care,  skill,  and  diligence 
on  the  part  of  the  said  Commissioners, 
their  agents  and  servants,  cast  away  the 
tow-rope  of  a  certain  vessel  called  the 
Grace  Darling  while  in  tow  of  the  steam- 
tug  called  the  Dragon  Fly,  and  did  thereby 
damage  and  injure  the  said  vessel  called 
the  Grace  Darling,  belonging  to  the  said 
plaintiff,  and  the  plaintiff  was  by  reason 
thereof  prevented  for  a  long  time  from 
trading  and  carrying  on  his  business  as 
owner  of  the  said  vessel,  and  the  plaintiff 
was  also  thereby  subjected  to  the  expenses 
of  repairing  the  said  vessel,  and  otherwise 
damnified  to  the  plaintiff  *s  damage  of  271, 
6s.  9d. — Section  189.  of  the  before  recited 
act  is  in  the  following  words :  viz.,  "And 
be  it  enacted,  that  it  shall  be  lawftil  for  the 
harbour  master  for  the  time  being  to  give 


directions  for  all  or  any  of  the  ioll6i 
purposes ;  that  is  to  say,  for  regulating 
time  and  manner  in  which  any  vessel  I 
enter  into,  go  out  of,  or  lie  in  the  llinfi 
the  said  port  and  harbour,  and  the  pctsil 
mooring  and  unmooring,  placing  or  Ten 
ing  of  any  vessel  within  the  said  Gn 
for  regulating  the  manner  in  whi^ 
vessel  shall  t&ke  in  or  discharge  its  cs 
or  any  part  thereof^  or  shall  tue  in  oi 
liver  ballast,  within  the  limits  of  the 
harbour;  for  regulating  the  goremi 
of  any  yessel  within  the  said  Bmi 
In  support  of  the  claim  for  damages, 
respondent  adduced  evidence  to  prove 
the  harbour  master  would  not  allow 
said  vessel,  the  Grace  Darling,  to  be  ta 
into  tow  by  the  said  steam-tug  witi 
first  taking  a  pilot  on  board,  and  aco< 
ingly  the  master  of  respondent's  vessel  t 
one  of  the  pilots  of  the  said  harboni 
board,  who  took  charge  of  and  stec 
her,  and  that  by  the  negligence  and  wis 
fulness  of  the  master  of  de  steam-ti^^y 
Dragon  Fly,  in  improperly  casting 
the  tow-rope  attached  to  the  said  vei 
the  Grace  Darling  sustained  the  dsini 
which  was  the  subject  of  the  actios,  ik 
which  was  proved  to  be  of  the  extent  a 
amount  stated  in  such  particulars'; 
addition  to  such  evidence,  and  in  oitfcr 
prove  the  liability  of  the  said  Haxiw 
Commissioners  for  such  damage,  the  •> 
respondent  further  put  in  evidence  cerd 
minutes  of  proceedings  of  the  said  HaibO 
Commissioners  of  the  29th  of  April  andt 
13th  of  May  1844,  in  respect  to  an  i 
rangement  then  entered  into  by  them  wi 
the  proprietors  of  the  said  tug-boat, fort 
employment  of  the  tug-boat  in  the  p 
and  harbour  of  Neath,  and  wMdi  « 
arrangement  continued  in  force  at  thetii 
the  damage  complained  of  was  done.  T 
following  are  copies  of  the  said  minntes. 
Copy  Minute,  made  on  the  29lh  day 
April  1844:— "Your  Committee  havi 
given  some  attention  to  the  effect  of  t 
present  charges  for  steam -towage  off  t 
trade  of  the  port  of  Neath,  and  having  1 
come  aware  that  instances  daily  occurwfe 
vessels  prefer  waiting  the  chances  of  a  i 
wind  to  incurring  the  expense  of  rtfti 
and  the  act,  clause  206,  authorising,' 
Commissioners  to  provide  stcam-ta0 
towing  or  hauling  ships,  recom'mena' 
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onen  to  enter  into  m  airange- 
li  .ihe  proprietors  of  the  Neath 
;a  for  the  employment  of  their 

scale  of  charges  reduced  to  one- 
be.  present  rates,  and  that  the 
oners  do  offer  as  a  compensation 
roprietors  of  such  steamers  for 
uch  a  reduction  in  their  rates, 
f  225/.  annually,  heing  the  inter- 
per  cent,  on  4,500/.,  the  estimated 
the  boats.  The  proprietors  to 
>  provide  boats  or  tugs  equal  to 
I  at  such  reduced  rate,  and  the 
to  be  annual,  subject  to  six 
otice  by  either  party  to  discon- 
same. 

Committee  rely  that  the  pro- 
cures will  induce  such  an  increase 
ide  of  this  port  that  the  receipt 
)ing  dues  will  very  much  approxi- 
le  amount  to  be  paid  to  the  pro- 
r  the  steam-tugs. 
ved,  that  the  standing  Committee 
rized  to  treat  with  the  Neath 
ompany    on   the   terms    of  the 

iinute,  made  on  the  1 3th  of  May 

Gfwyn  and  Mr.  Jonathan  Rees 
ported  to  this  meeting  on  behalf 
;eam-tug  proprietors  that  they 
the  proposition  made  to  them 
;  the  employment  of  the  Pioneer 
m  Fly^  at  the  Harbour  meeting, 
le  29th  of  April  last— 
Ived  that  the  agreement  be  con- 

nute  book  of  proceedings  of  the 
missioners  also  set  out  in  several 
It  annual  reports,  that  thearrange- 
kde  with  the  tug  proprietors  had 
lost  beneficially  for  the  interests 
irbour,  and  that  it  was  desirable 
arrangement  should  continue, 
lowing  is  a  copy  of  one  of  the 
nade  on  the  24th  of  April  1848  : 
committee  also  deem  it  essential 
erests  of  the  port  that  the  com- 
be continued  to  be  paid  to  the 
f  the  steam-tugs,  to  enable  the 
ork  at  their  present  low  rates  of 

d  respondent  also  cited  and  relied 
6th  section  of  the  said  act  of  par- 
^f  wiiich  the  following  is  a  copy  : 


— "  And  be  it  enacted  that  it  shall  be  law- 
ful for  the  said  Commissioners  to  build  or 
provide  vessels  to  be  propelled  by  steam 
or  otherwise,  or  to  provide  a  dredge  for  the 
purpose  of  cleaning,  scouring,  and  deepen- 
ing the  said  port  or  harbour,  or  any  part 
thereof,  and  also  steam-tugs  for  towing  or 
hauling  ships,  barks,  or  other  vessels  or 
rafts  of  timber  into  or  out  of  the  said  port 
or  harbour,  or  for  either  of  such  purposes ; 
and  any  person  requiring  the  assistance  of 
such  towing- vessel,  steam-tugs  or  dredges, 
shall  pay  to  the  said  Commissioners  such 
reasonable  rates  or  compensation  for  the 
use  thereof  as  shall  from  time  to  time  be 
established  by  the  said  Commissioners." 

It  was  also  proved  by  the  evidence  of  a 
proprietor  of  one  of  the  steam-tugs  em- 
ployed in  the  harbour  service,  and  who  is 
also  one  of  the  Harbour  Commissioners, 
and  was  a  Harbour  Commissioner  when 
the  aforesaid  resolutions  were  passed,  that 
the  Harbour  Commissioners  had  nothing 
to  do  with  the  steam-tugs  up  to  the  end  of 
the  year  1843;  that  the  steam-tugs  had 
previously  been  under  the  management  of 
different  captains  or  masters;  that  the 
resolutions  of  the  Harbour  Commissioners 
were  passed  in  order  that  the  tugs  should 
be  under  the  controul  of  the  Commissioners, 
with  the  view  of  controuling  the  dues  of 
the  harbour,  and  that  the  controul  of  the 
steam-tugs  was  given  to  Captain  Lowther, 
the  harbour  master,  because  he  was  the 
harbour  master.  It  was  contended  that 
by  virtue  of  the  said  section  of  the  said 
act  of  parliament,  and  on  the  above  evi- 
dence, the  said  Commissioners  were  liable 
for  the  damage  occasioned  to  the  said  ship 
of  the  respondent  by  the  negligence,  care- 
lessness, and  want  of  skill  of  the  master  of 
the  tug-boat 

On  the  part  of  the  said  Commissioners 
evidence  was  adduced,  but  failed,  to  prove 
that  the  injury  to  the  respondent's  ship  arose 
from  the  negligence  and  want  of  skill  on 
the  part  of  the  master  and  pilot  of  the 
Grace  Darling.  It  was  further  proved, 
in  order  to  shew  that  the  Commissioners 
were  not  liable  for  the  damage  done  to 
the  said  ship,  that  the  tug-boat  Dragon 
Fly  was  the  property  of  a  private  com- 
pany, and  not  the  property  of  the  Com- 
missioners ;  that  the  proprietors  of  the 
tug-boats   appointed  their  own  collector 
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or  agentt  and  that  they  or  theb  agent  ap- 
pointed or  hired  the  master  and  crew  of  the 
Drmgon  Fly  ;  that  such  agent,  master  and 
crew  were  paid  their  salary  and  wages  by 
the  proprietors  of  the  tug-boats,  and  that 
such  proprietors  alone  and  exclusively  re- 
eeired  the  proceeds  arising  fixun  the  towage 
of  ships  into  and  out  of  the  port  and  har- 
bour of  Neath,  and  all  the  other  earnings 
of  the  said  tug-boats;  that  the  harbour 
master  was  appointed  by  the  proprietors  of 
the  steam-tugs  in  the  year  1843  exclusive 
numagerof  the  tugs  employed  in  the  harbour 
service,  and  has  continued  to  be  so  up  to  the 
present  time.  On  the  above  evidence  the 
Judge  of  the  said  county  court  was  of  opinion 
that  the  damage  done  to  the  respondent's 
said  ship  was  occasioned  by  the  negligence 
and  want  of  skill  of  the  master  of  the  said 
tug-boat;  and  that  the  said  Commissioners, 
by  reason  of  the  arrangement  disclosed  by 
the  said  minutes  of  proceedings,  and  the 
206th  section  of  the  said  act  of  parliament, 
were  liable  and  responsible  to  the  respon- 
dent for  such  damage,  and  he  ordered  judg- 
ment to  be  entered  for  the  respondent  Ibr 
the  amount  claimed  in  his  said  particulars 
against  the  said  Commissioners. 

The  question  for  the  opinion  of  the  Court 
was,  whether,  upon  the  evidence  and  under 
the  circumstances  hereinbefore  set  forth, 
the  said  judgment  given  for  the  respon- 
dent was  right. 

Quaiuj  for  the  appellant,  the  defendant 
below. — The  Commissioners  of  the  harbour 
are  not  liable  for  the  negligence  of  the 
persons  on  board  the  steam-tug.  They 
were  not  the  servants  of  the  Commissioners 
—Reedie  v*  the  London  and  North-  Western 
Railway  Company  (1).  (He  was  then 
stopped  by  the  Court.) 

Badeley,  for  the  respondent,  the  plain- 
tiff below. — First,  this  is  a  case  of  mixed 
fact  and  law.  This  Court,  therefore,  will 
not  interfere.  It  has  been  decided  in  this 
Court  that,  if  on  any  view  of  the  facts 
stated  in  the  case,  the  decision  of  the 
county  court  can  have  been  right  in  law, 
the  judgment  will  be  upheld.  It  will 
only  be  reversed  if  it  necessarily  and  con- 
clusively appear  that  the  Judge  was  wrong  in 
point  of  law — The  East  Anglian  Railways 


(1)  4  Bxch.  Rep. 244;  8.C.  20LawJ.  Rep.(N.s.) 
Ezch.65. 


Company  v.  Lythgoe  (2),  C«pfcfT« 
(3).  No  particular  point  of  lav  i 
here;  but  the  question  asked 
whether,  upon  the  evidence  and  m 
circumstances  set  forth,  the  jvdg 
right.  It  is  a  question  of  &flt 
the  relation  of  master  and  aeryaai 
There  was  no  jury.  The  Jodga 
the  fact  alone,  as  it  were,  in  the  c 
of  an  arbitrator.  Secondly,  the  ca 
that  the  relation  of  master  and  tei 
exist  between  the  parties  who  did 
jury  and  the  Contmissioners,  and  i 
the  latter  are  liable.  They  we 
were,  part  owners  of  the  tugs. 
Steinman  (4)  lays  down  the  mle  re 
superior »  By  the  arrangement  bet 
Commissioners  and  the  steam-tng 
tors,  the  tugs  were  placed  under  U 
controul  of  the  Commissionen.  ' 
sons  on  board  were  bound  to  o 
directions  of  the  harbour  maafef 
officer.  If  the  Commissioners  « 
answerable  for  negligence  in  not  p 
proper  vessels,  they  are  equally  aai 
if  the  vessels  which  they  do  pro 
improperly  managed. 

Maulb,  J. — If  it  could  have  hm 
to  appear,  by  any  inference  of  £ 
could  legitimately  be  drawn  from 
dence  set  out,  that  the  decision  nii| 
been  in  favour  of  the  plaintiff  witk 
miscarriage  in  point  of  law  on  the 
the  Judge  below,  the  judgment  eo 
have  been  disturbed,  notwithstaad 
the  more  probable  inferences  wh 
Court  would  draw  from  the  ssf 
would  not  warrant  that  judgment, 
believe  that  we  all  feel  no  diffii 
saying  that,  drawing  any  inJerenc 
the  matters  of  fact  and  evidence  si 
the  case,  the  judgment  could  noths 
arrived  at  wiUiout  an  error  in  point 
that  is  to  say,  the  county  court  Ji 
holding  that  there  was  anything 
evidence  before  him  to  shew  that 
fendant  was  liable  in  law,  must  nee 
have  been  wrong.  The  Court  \ 
the  decision,  and  gives  costs. 

Judgment  rtm 


(2)  20  Law  J.  Rep.  (w.s.)  C.P.  M 

(3)  Ibid.  197. 

(4)  1  Boa.  &  P.  404l 
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lent  equivalent  for  his  goods,  and 
lie  is  strictly  in  the  course  of  his 
tt ;  and,  of  course,  the  sale  of  part 
ader's  stock  for  the  fair  price  of  that 
■nnot  he  objected  to ;  but  the  sale 
I  whole  for  the  price  of  a  part,  not 
le  the  traderis  obliged  under  pressure 
1  his  stock  for  less  than  its  value, 
icanse  an  old  debt  is  taken  as  part  of 
ice,  though  it  may  not  be  the  moving 
of  the  transfer,  admits  of  a  different 
iention,  and  miglit  be  held  to  be  an 
bankruptcy  without  conflicting  with 
r  decisions.  It  comes  within  all  the 
ief  referred  to  by  the  counsel  for  the 
iff,  as  deduced  from  the  older  cases ; 
idergets  no  present  equivalent  for 
ock;  and  the  transfer  having  the 
of  defeating  and  delaying  his  credi- 
nald  be  a  fraudulent  transfer,  with 
to  effect  that  object.  But,  in  this 
alar  case,  the  form  of  the  deed  makes 
necessary  further  to  consider  the 
J  question.  It  recites  that  a  transfer 
ftde  not  only  for  the  further  advance 
BO  for  the  old  debt ;  and  it  passes 
ly  all  the  trader's  stock  and  the  money 
ced,  if  he  then  had  it  in  his  possession, 
ilso  professes  to  give  to  the  defendant 
to  take  all  future  acquired  property, 
hough  it  should  be  purchased  with 
mey  which  is  alleged  to  be  the  con- 
ion  for  the  transfer.  The  trader, 
>re,  gets  no  equivalent  for  any  p<irt 
itock  transferred ;  and  such  a  trnns- 
cessarily  defeats  and  delays  his  cre- 
and  is  an  act  of  bankruptcy  without 
in  fact.  In  this  latter  view  of  the 
•  would  be  unnecessary  to  examine 
les  of  Siehert  v.  Spooner  and  Lindon 
wp ;  but  it  may  be  convenient  to 
Br  to  what  extent  they  may  be  relied 
IS  supporting  the  general  argument 
lefendant's  counsel.  Wc  find  nothing 
^t  V.  Spooner  which  can  assist  the 
ant.  The  Judges  there  speak  of  a 
'ance  being  good  where  an  cquiva- 
given ;  but  they  mean,  and  Baron 
9n  says  that  he  means,  to  speak  of 
or  transfer  for  full  consideration. 
idoa  V.  Sharp  the  only  point  was, 
T  the  transfer  of  all  a  trader's  pre- 
fer a  bygone  debt  was  an  act  of 
iptcy,  the  deed  containing  no  stipu- 
Tor  further  advances,  although  the 
,  XXI.-C.P. 


trader  might  reasonably  expect  that  such 
advances  would  be  made.  What  would 
have  been  the  opinion  of  the  Court  if  there 
had  been  such  astipulation  does  not  appear; 
but  the  Lord  Chief  Justice  is  reported  to 
have  said,  "  that  if  it  had  been  the  case 
of  a  conveyance  upon  a  bond  fidt  purchase 
by  the  defendant,  the  transaction  would 
have  been  protected  on  the  principle  laid 
down  in  Baxter  v.  Pritchard  and  some 
other  cases  referred  to ;  pr  if  it  had  been 
an  assignment  by  way  of  security  to  the 
bank  for  advances  thereafter  to  be  made, 
the  observation  of  Lord  Kenyon  in  Whit' 
well  V.  Thompson  would  have  applied 
strongly  in  favour  of  the  defendant.*' 
What  thus  fell  from  the  Lord  Chief  Justice 
is  carefully  expressed.  He  adopts  Baxter 
v.  Pritchard,  and  says  that  a  &o»d  Resale 
would  be  protected.  He  says  merely  that 
Lord  Kenyon*s  observations  would  strongly 
apply  where  the  assignment  is  by  way  of 
security  for  future  advances.  Lord  Kenyon 
said,  in  WhitweU  v.  Thompson,  that  it  never 
could  be  taken  to  be  law  that  a  trader 
could  not  sell  his  property  when  his  affairs 
became  embarrassed,  or  assign  them  to  a 
person  who  shall  assist  him  in  his  difficul- 
ties as  a  security  for  any  advance  such 
person  might  make  to  him.  Baxter  v. 
Pritchard  fully  bears  out  the  first  branch 
of  this  proposition ;  but  the  second,  if  put 
forward  as  an  abstract  proposition,  that  a 
trader  may  assign  the  whole  of  his  property 
for  future  advances,  would  require  further 
consideratiou  before  we  could  adopt  it  to 
the  full  extent.  But,  upon  reference  to 
the  case  of  jyhittvell  v.  Thompson,  it  will 
be  found  that  Lord  Kenyon  did  not  intend 
to  lay  down  any  such  proposition.  That 
was  an  action  of  trover  to  recover  two 
leases  that  had  been  deposited,  by  two 
traders  in  partnership,  bond  fide  with  the 
defendant,  as  a  security  for  the  due  pay- 
ment of  two  bills  accepted  by  the  defen- 
dant for  their  accommodation.  It  turned 
out  upon  inquiry  that  before  the  deposit 
one  of  the  traders  had  committqpi  an  act  of 
bankruptcy  and  that  the  other  trader  com- 
mitted an  act  of  bankruptcy  some  time 
after  the  deposit  had  been  made ;  and  it 
then  became  a  question  how  far  the  deposit 
of  the  leases  was  affected  by  the  acts  of 
bankruptcy  so  proved.  It  was  witli  re- 
ference   to   the   question    so    raised   tliat 
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Lord  Kenyon  used  the  expressions  to 
which  allusion  has  been  made ;  and  as  it 
was  not  even  suggested  that  the  deposit 
of  the  leases  amounted  to  an  act  of  bank- 
ruptcy, that  learned  Judge  could  not  have 
intended  his  observations  to  apply  to  a 
state  of  things  not  in  any  way  under  dis- 
cussion before  him.  But  it  is  unnecessary 
to  pursue  this  subject  further.  The  deed 
here  is  not  for  future  advances,  but  for  a 
present  payment  and  a  bygone  debt.  It 
conveys  all  the  trader's  property,  including 
the  advance,  and  any  property  purchased 
with  the  advance.  It  necessarily  defeats 
and  delays  creditors,  and  is  therefore  an 
act  of  bankruptcy.  For  these  reasons  we 
are  of  opinion  that  the  rule  to  enter  the 
verdict  must  be  made  absolute. 

Rule  absolute. 


} 


DOE  d.  ROBERTS  V,  MOSTYN. 


1852. 

April  20. 

Inclosure  Act — Award —  Time  of  making 
— Appointment  of  Commissioner — Proof, 

A  local  inclosure  acty  t^er  providing  for 
the  appointment  of  Commissioners^  and  the 
allotment  of  certain  lands,  enacted  '*  that  two 
awards  should  be  made  by  J,  C,  (one  of  the 
Commissioners)  within  six  gears  from  the 
passing  of  the  act"  and  pointed  out  the  mode 
in  which  J.  C.*s  place  was  to  be  filled  up  by 
election. 

Held,  that  the  clause  as  to  the  making 
of  the  award  was  directory  only,  and  that 
where  the  award  was  made  after  the  six 
years  the  allotment  was  not,  therefore,  nti- 
gatory. 

Held,  also,  that  an  award  made  after 
/.  C,*s  death  by  a  person  who  had  acted  in 
the  same  capacity,  was  sufficient,  without 
proof  of  his  having  been  formally  appointed 
to  succeed  J,  C,  in  the  mode  specified  by  the 
act — following  Doe  d.  Nanney  v,  Gore(l). 

Ejectment.  At  the  trial,  before  Williams, 
J.  at  the  Summer  Assizes  at  Ruthin,  it  ap- 
peared that  the  land  in  question  had  formed 
part  of  some  land  comprehended  in  an  in- 
closure act.  The  act  (2)  was  passed  in  1 8 1 1 , 
and  after  providing  for  the  allotment  of 
portions  of  the  lapd  to  several  persons,  in- 

(1)  2Mee.  &  W.  321. 

(2)  51  Geo.  3.  c.  cxviii. 


eluding  the  father  of  the  learn 
tiff,  contained  a  dause  whii 
that  "  two  awards  and  two  i 
in  the  manner  and  form 
41  Geo.  3.  c.  109.  s.  35,  ahf 
John  Calveley  (one  of  the  C 
within  the  space  of  six  y 
passing  of  this  act."  No  av 
until  1830,  when  an  award  i 
taining  an  allotment  of  the  If 
to  the  lessor  of  the  plaintiff*) 
lessor  of  the  plaintiff's  fath 
tenant  for  life,  had  sold  hi 
the  defendant,  and  the  lesso 
tiff,  the  reversioner,  now  soi 
the  land.  The  award  was 
John  Calveley,  who  died  in 
C.  J.  Hughes,  who  was  pi 
performed  the  duties  of  Cal 
time  of  his  death.  By  sec 
act,  a  particular  mode  was  { 
the  election  of  a  new  Conur 
place  of  John  Calveley  upo 
There  was  no  evidence  as  t 
J.  C.  Hughes's  appointmei 
sioner.  Several  points  wer 
trial,  and  a  verdict  found  f< 
with  leave  to  the  defendar 
enter  a  verdict  upon  the  po 

R.  V,  Williams  (April 
cordingly. — The  award  u 
plaintiff  relies  purports  t 
J.  C.  Hughes,  and  there 
that  he  was  appointed  ii 
which  new  Commissioner 
the  act  to  be  appointed. 

[Jervis,  C.J. — Doe  d. 
shews  that  this  is  unnecc 

[Williams,  J. — It  w 
acted  as  a  Commission 
cient.] 

The  award  in  this  cas 
By  section  37.  it  shov 
within  six  years  froor 
act. 

Jervis,  C.J. — I  an 
ought  to  be   no  rule 
Gore  is  an  answer 
Upon  the  other  que/ 
tion  37.  is  directory 
if  an  allotment  is 
sioners  immediatel 
afterwards  an  awa 

(S) 
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I  of  the  passing  of  the  act,  the  allot- 
;  would  stand  good ;  but  it  is  said,  if 
B  end  of  the  six  years  an  award  has 
been  made,  all  would  be  common 
I.  Unless  there  be  very  strong  words 
Dourt  would  not  be  inclined  to  hold 
this  is  the  meaning  of  the  act,  leading 
does  to  a  manifest  absurdity.  In  my 
0D»  the  words  are  directory  only,  and 
to  no  absurdity. 

IE88WKLL,  J. — I  am  of  the  same  opin- 
This  statute  is  not  like  the  case  of 
dinary  submission  to  arbitration  with 
mso  that  the  award  shall  be  made 
n  a  certain  time.  The  act  directs 
hi  land  to  be  inclosed,  and  certain 
«s  are  to  be  appointed  Commissioners 
lake  allotments.  Then  the  clause 
ITS,  enacting  that  an  award  shall  be 
i  within  a  certain  time.  I  think  that 
clause  is  directory  only,  and  that  there 
t  to  be  no  rule. 

auAMS,  J.  and  Talfourd,  J.  con- 
d. 

Rule  refused. 


/^AUSTIN    AND    ANOTHER   V.   THE 

5s.     }    manchester,  sheffield  and 
1,  3.  j    lincolnshire  railway  com- 
(^  fany(1). 

irriers  hy  Railway — Negligence  of  Ser^ 
— Ticket — Restriction  of  Liability, 

railway  company  letting  trucks  for 
for  the  conveyance  of  horses,  delivered 
i  owner  of  the  horses  a  ticket^  in  which 
I  stated  that  the  owners  were  to  under^ 
tU  risks  of  injury  by  conveyance  and 

contingencies,  and  further  stipulated 
^he  company  would  not  be  liable  for  any 
get,  however  caused,  to  horses  or  cattle, 
lid,  that  the  owner  of  the  horses  could 
•xover  for  damage  done  to  them  through 
reaking  of  an  axle,  which  was  attri- 
le  to  the  culpable  negligence  of  the  com- 
^s  servant, 

ise»  The  declaration  stated  that  where- 
i'defendants,  before  and  at  the  time, 
li^  the  owners  of  and  proprietors  of 
tt'^ziuhrays,  to  wit,  the  Manchester, 
hM- and  Lincolnshire  Railway,  and 

ijiaetioii  ha^  preyiouBly  been  brought  in  the 
1^  Bsneii,  see  Austin  v.  the  Manchester,  &c. 
ly Csi8fiqr»  90  Law  J.  Rep.  (m.8.)  aB.  440. 


were  possessed  of  certain  carriages  and 
trucks  used  by  them  for  the  carriage  and 
conveyance  of  passengers,  and  horses, 
cattle,  goods  and  chattels,  in  and  upon  and 
along  the  said  railways  and  certain  other 
railways,  to  wit,  the  East  Lincolnshire 
Railway  and  the  Eastern  Counties  Railway, 
from  a  certain  place,  to  wit.  New  Holland, 
in  the  county  of  Lincoln,  to  a  certain  other 
place,  to  wit,  the  Shoreditch  station  of  the 
Eastern  Counties  Railway,  in  the  county 
of  Middlesex,  and  to  divers  other  places  upon 
the  several  railways  aforesaid,  for  hire  and 
reward,  and  did  before  and  at  the  time,  &c. 
exercise  and  carry  on  the  business  of  com- 
mon carriers  for  hire,  and  were  commonly 
employed  to  carry  and  convey  passengers, 
horses,  &c.  from  New  Holland  aforesaid" 
to  the  said  Shoreditch  station,  and  from 
and  to  divers  other  places  in  and  upon  and 
along  the  said  railways.  And  whereas, 
during  all  the  time  aforesaid,  according  to 
the  usual  and  known  course  of  business  by 
the  defendants,  and  persons  employing 
them  to  carry  passengers,  horses,  &c.  by 
the  said  railways,  it  was  incumbent  upon 
and  the  duty  of  the  defendants  to  cause  due 
and  proper  care  to  be  taken  and  proper 
and  reasonable  and  sufficient  provision  to  be 
made  horn  time  to  time  during  any  such 
journey  as  aforesaid,  on  which  any  passen- 
gers, horses,  &c.  were  being  conveyed  by 
the  defendants,  in  order  to  guard  and  pro- 
vide against  the  friction  of  and  arising 
during  the  said  journey  from  the  wheels 
and  axles  of  the  said  trucks  and  carriages 
wherein  such  passengers,  horses,  &c.  were 
being  carried  and  conveyed,  and  the  parts 
of  the  said  trucks  and  carriages  near  to  and 
in  contact  and  connected  with  the  said 
wheels  and  axles,  and  in  order  to  guard  and 
provide  against  fire  being  produced  by  such 
friction,  and  to  preserve  such  carriages  and 
trucks  as  last  aforesaid,  and  the  wheels 
and  axles  thereof,  and  such  parts  thereof 
as  aforesaid  from  being  broken  and  injured 
by  such  friction  and  fire  as  aforesaid, 
and  during  all  the  time  aforesaid,  accord- 
ing to  the  said  course  of  business  then 
practised  and  observed  by  the  defendants 
and  persons  so  employing  them  as  afore- 
said, the  persons  so  employing  them  had 
no  power  or  controul  over  the  management 
of  any  of  the  said  trucks  or  carriages  during 
any  such  journey  aforesaid,  nor  were  they 
permitted  or  allowed  to  do  any  such  things 
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as  were  proper  or  necessary  to  guard 
against  such  friction  and  fire  as  aforesaid, 
or  to  preserve  the  said  carriages,  trucks, 
wheels,  axles,  or  other  parts  aforesaid  from 
being  broken  -  and  injured,  and  without 
certain  reasonable  and  proper  provision 
being  made  against  such  friction  and  fire 
as  aforesaid,  during  such  journeys  as  afore- 
said, passengers,  horses,  &c.  cannot  and 
oottld  not  at  the  time  aforesaid  be  safely 
carried  or  conveyed  in  such  trucks  and  car- 
riages by  or  along  the  said  railways.  And 
whereas  the  plaintiffs  heretofore  and  whilst 
the  defendants  were  such  carriers  as  afore- 
said, and  whilst  such  course  of  business  as 
afbresaid  was  observed  and  practised,  to 
wit,  on  the  23rd  day  of  February,  a.d.  1849, 
delivered  to  the  defendants,  to  wit,  at  New 
Holland  aforesaid,  that  is  to  say,  at  the 
railway  station  there,  divers  horses,  mares, 
and  geldings,  to  wit,  &c.  of  the  plaintiffs, 
of  great  value,  to  wit,  &c.  to  be  carried 
and  conveyed  by  the  defendants  for  the 
plaintiffs,  to  wit,  in  and  upon  divers,  to 
wit,  three  of  the  said  trucks  and  carriages, 
and  in  and  upon  and  along  the  said  rail- 
ways, for  hire  and  reward  to  the  defen- 
dants in  that  behalf,  to  wit,  for  the  charge 
hereinafter  mentioned  from  New  Holland 
aforesaid  to  the  Shoreditch  station  afore- 
said, according  to  the  usual  and  known 
course  of  business  so  practised  and  bo- 
served  as  aforesaid,  except  so  far  as  the 
same  was  altered  or  qualified  by  certain 
terras  expressed  as  hereinafter  mentioned 
in  a  certain  note  or  ticket  then  by  the 
defendants  prepared  and  produced  to  the 
plaintiffs.  That  it  was  in  and  by  the  said 
note  or  ticket  expressed  that  the  sum 
charged  to  the  plaintiffs  in  respeat  of  the 
premises  was  the  sum  of  221,  10«.,  being 
72.  10s.  for  each  of  the  said  three  trucks, 
and  that  the  said  ticket  was  issued,  subject 
to  the  plaintiffs*  undertaking  to  bear  all 
the  risks  of  infury  by  conveyance  and  other 
eoniingencies,  and  that  the  plaintiffs  were 
required  to  see  to  the  efficiency  of  the 
carriages  before  they  allowed  their  horses 
or  live  stock  to  be  placed  therein,  and  that 
the  charge  being  for  the  use  of  the  railway 
carriages  and  locomotive  power  only,  the 
defendants  would  not  be  responsible  for 
any  alleged  defects  in  their  carriages  or 
trucks  unless  complaint  was  made  at  the 
time  of  booking,  or  before  the  same  left 
the  station,  nor  for  any  damages^  however 


caused,  to  horses,  cattle^  or  live  9im 
description  travelling  upon  the  said 
or  in  the  defendants'  vehicles ; 
defendants  then  accepted  and  recei 
the  plaintifis  the  said  horses  to  be  8 
and  conveyed  as  aforesaid  acco; 
the  usual  known  course  of  busin 
practised  and  observed  as  afbresai 
so  far  as  the  same  was  varied  or 
by  such  terms  as  aforesaid.  That 
the  defendants  did  then  and  thei 
and  receive  of  and  from  the  pUm 
said  horses,  &c.  for  the  purpose  a 
and  did  then  and  there  place  thei 
upon  divers,  to  wit,  three  of 
trucks  and  carriages'  of  them,  tfa 
dants,  for  the  purpose  of  being 
and  conveyed  as  aforesaid,  the  c 
of  which  said  trucks  and  carrii 
plaintiffs  then  saw  to  and  were 
with  before  the  said  horses^  S 
placed  therein,  and  the  said  ho: 
were  then  booked,  and  the  said  tr 
carriages,  with  the  said  horses,  &c, 
then  left  the  said  station  upon  sncl 
as  aforesaid,  yet  the  defendants, 
regarding,  &c.  did  not  nor  wouli 
the  said  journey,  cause  due  anc 
care  or  any  care,  or  cause  proper  o: 
ably  sufiicient  provision  to  be  i 
made  in  order  to  provide  against 
tion  arising  during  the  said  joi 
and  from  the  wheels  and  axle 
said  trucks  and  carriages  wherein 
horses,  &c.  were  so  placed  as  a 
and  were  being  carried  on  the  said 
and  of  and  from  the  said  parts  of 
trucks  and  carriages  near  to  and  ii 
and  connected  with  the  said  wh 
axles,  or  in  order  to  guard  and 
against  fire  being  produced  by  sud 
or  to  preserve  the  said  tracks,  c 
wheels,  axles,  and  other  such 
aforesaid,  from  being  injured  am 
by  such  fire  and  friction,  but  a 
grossly  and  culpably  neglected  anc 
so  to  do,  by  reason  whereof  an 
gross  and  culpable  negligence  o 
fendants  in  that  behalf,  and  after 
riagcs  and  trucks  with  the  said  ho 
therein  had  left  the  station,  and  v 
same  were  under  the  direction  j 
troul  of  the  defendants,  one  of  th< 
one  of  the  said  trucks  and  carriag< 
a  truck  and  carriage  wherein  divei 
seven  of  the  said  horses,  &c.  i» 
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ig  carried  iuid  conveyed  on  the  said 
ney,  amd  the  wheels  connected  with 

tald  axle  hecame  greatly  heated  hy 
1  friction  as  aforesaid,  and  fire  was 
cby  produced  in,  upon,  and  ahout  the 

wheel  and  axle,  and  the  said  parts  of 
said  truck  and  carriage  near  the  said 
k  and  carriage  therehy  then  hecame 

was  during  the  said  journey  and  after 

same  had  left  the  station,  and  long 
r  the  hooking  of  the  said  horses,  &c. 
gerona  and  unfit  for  the  future  carriage 

oonveyance  of  the  said  horses,  &c. 
a  the  said  journey,  of  all  which  the 
mdants  then  had  notice,  and  were  then 
nested  hy  the  plaintiff  either  to  cause 
lemade  proper  and  reasonably  sufficient 
vision  against  the  said  friction  and  the 

occasioned  thereby,  or  else  to  carry 
I  convey  the  said  horses,  &c.  for  and 
the  remainder  of  the  said  journey  in 
le  other  carriage  fit  and  proper  in  that 
lalf^  which  they,  the  defendants,  tlien 
oily  neglected  and  refused  to  do.  That 
or  such  fire  had  been  produced  by  such 
^on  as  aforesaid  in,  upon,  and  about 
)  said  wheel  and  axle  and  the  said  parts 
irto  and  in  contact  and  connexion  there- 
to of  the  said  truck  and  carriage  where- 

the  said  last-mentioned  horses  then 
^  being  carried  and  conveyed,  and  after 
e  ttid  truck  and  carriage  had  thereby 
^ome  dangerous  and  unfit  for  the  further 
niage  and  conveyance  of  the  said  horses, 
^f  and  whilst  the  same  continued  and 
V  so  dangerous  and  unfit,  and  after  the 
ifaidants  bad  notice  thereof,  and  after 
e  defendants  had  been  so  requested  as 
oroiaidy  to  wit,  on  the  day  and  year 
^'■id^  although  they,  the  defendants, 
Leonid  and  might  and  ought  to  have 
(ttedto  be  made  proper  and  reasonably 
ffioBnt  provisions  against  such  friction 

aforesaid,  and  the  fire  occasioned  there- 
« or  else  hsLte  carried  the  said  horses,  &c. 
fand  on  the  remainder  of  the  said  journey 

some  other  carriage  fit  and  proper  in 
^t  behalf,  and  although  a  suitable  and 
f^'vwuent  opportunity  for  removing  the 
'd  horses,  &c.  into  a  safe,  fit,  and  proper 
^^  and  carriage  in  that  behalf,  then  and 
lea  and  after  the  defendants  were  so 
pieited  as  aforesaid,  and  before  the  said 
k  10  broke  as  hereinafter  mentioned, 
^Oned  and  offered  itself,  as  they,  the  de- 
i^ttta,  then  well    knew,   nevertheless 


they,  the  defendants,  so  contriving,  &c\ 
and  disregarding  their  duty  to  the  plaintiffs 
and  the  said  request  of  the  plaintiffs  in  that 
behalf,  then  recklessly,  culpably,  and  with 
gross  negligence,  and  total  disregard  to  the 
safe  and  proper  conveyance  of  the  said 
horses,  &c.  and  against  the  will  of  the 
plaintiffs,  and  well  knowing  the  said  truck 
and  carriage  to  be  so  dangerous  and  unfit 
as  aforesaid,  continued  to  carry  and  caused 
to  be  carried  the  said  horses,  &c.  on  the 
said  journey,  along  the  said  railways  in 
the  said  truck  and  carriage  so  having 
become  during  the  said  journey  and  then 
still  being  so  dangerous  and  unfit  as  afore- 
said, without  making  proper  or  reasonably 
sufficient  provisions  against  friction  as 
aforesaid,  or  the  fire  occasioned  thereby, 
until  the  said  axle  became  further  heated 
by  such  friction  as  aforesaid,  and  until 
further  fire  was  then  produced  upon  and 
about  the  said  wheel  and  axle  and  the 
parts  of  the  said  truck  and  carriage  near 
to  and  in  connexion  and  contact  therewith, 
and  until  the  said  axle  by  reason  of  such 
friction,  and  the  heat  and  fire  occasioned 
thereby,  and  by  and  through  the  gross  and 
culpable  negligence  and  grossly  improper 
conduct  of  the  defendants  in  that  behalf, 
then  became  and  was  so  weakened,  injured, 
and  worn  away  that  the  same,  during  the 
said  journey,  to  wit,  on  the  day  and  year 
aforesaid,  broke  and  gave  way  and  snapped, 
and  thereby  the  said  truck  or  carriage 
wherein  the  said  last-mentioned  horses, 
&c.  were  so  being  carried  as  aforesaid 
was  then  violently  dirown  out  of  its  proper 
position  on  the  rails  of  the  railway,  along 
which  the  same  was  then  passing,  and  the 
said  last-mentioned  horses,  &c.  then  being 
therein,  were  then  thrown  violently  down 
and  greatly  lamed  and  otherwise  injured, 
in  so  much  that  one  of  the  said  mares  of 
the  plaintiffs  of  great  value,  to  wit,  of  the 
value  of  50/.,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  by  reason  of 
such  injury  died,  and  the  remainder  of  the 
horses  in  consequence  of  such  injuries 
became  deteriorated.  And  the  plaintiffs  were 
obliged  to  spend  a  large  sum  for  the  cure  of 
the  said  horses,  &c.  Averment,  that  the 
said  damages  and  injury  to  the  said  horses 
were  entirely  occasioned  by  the  gross  negli- 
gence and  gross  misconduct  of  the  defen- 
dants in  manner  aforesaid,  and  were  not 
caused  by   any    insufficiency   or   defects 
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existing  in  tbe  said  truck  or  carriage  before 
or  at  the  time  the  said  horses  were  placed 
therein,  at  the  time  of  such  booking  as 
aforesaid,  on  or  before  or  when  the  same 
left  the  station  as  aforesaid,  nor  by  any 
injury  or  risk  of  injury  by  conveyance  or 
other  contingency,  &c. 

Second  count  in  trover. 

Pleas — ^first,  not  guilty  ;  secondly,  as  to 
the  first  count,  that  the  alleged  injury  was 
occasioned  by  conveyance  and  other  con- 
tingencies within  the  true  intent,  meaning 
and  effect  of  the  said  note  or  ticket  in  that 
count  mentioned,  and  not  by  the  negli- 
gence or  misconduct  of  the  plaintifis  in  that 
behalf;  thirdly,  to  the  first  count,  that  the 
damage  and  injury  to  the  said  horses,  &c. 
were  occasioned  by  the  insufficiency  of 
and  defects  existing  in  the  said  truck  or 
carriage  at  the  time  when  the  said  last- 
mentioned  horses,  &c.  were  placed  therein. 

At  the  trial,  before  the  Chief  Justice, 
at  the  Sittings  in  London,  after  Hilary 
term  1852,  the  ticket  set  out  in  the  de- 
claration was  produced,  and  the  facts 
stated  in  the  first  count  of  the  declara- 
tion were  proved ;  and  his  Lordship  left 
to  the  jury  the  question  whether  due  care 
had  been  exercised  by  the  servants  of 
the  defendants.  The  jury  found  in  the 
negative,  and  returned  a  verdict  for  the 
plaintiffs,  the  Lord  Chief  Justice  saying 
that  the  question  whether  there  had  been 
such  negligence  as  entitled  the  plaintiffs  to 
a  verdict  was  on  the  record.  No  evidence 
was  given  of  a  conversion  ;  but  the  verdict 
having  been  entered  for  the  plaintifis  on 
the  second  count  also  by  inadvertence,  it 
was  ^reed  between  the  parties  that  it  must 
be  altered  and  entered  for  the  defendants. 

Watson  having  obtained  a  rule  nisi  to 
arrest  the  judgment,  or  for  a  new  trial,  on 
the  ground  of  misdirection, 

Macaulay,  Rew,  and  West  shewed  cause 
(May  1). — The  plaintiffs  contend  that  the 
declaration  charges  the  defendants  with  a 
direct  misfeasance.  The  contract  which 
is  stated  in  the  declaration  must  be  taken 
to  be  subject  to  the  duty  of  the  defendants 
to  grease  the  wheels.  It  is  said  on  the 
other  side  that  from  the  terms  of  the  ticket 
the  company  is  not  to  be  liable  for  damage 
happening  by  any  means  ;  but  surely  the 
exemption  of  the  company  from  liability 
must  be  subject  to  the  qualification  that 
the  company  must  do  its  duty;  and  the 


ticket  does  not  constitute  the  wlii 
contract.  The  cases  decided  upon 
of  notices  given  by  carriers  pric 
Carriers  Act,  throw  some  ligiit  i 
subject.  Gamett  v.  Willan  (2)  i 
V.  Evans  (3)  shew  that  the  reatrit 
carrier's  liability  by  notice  is  mbjt 
acting  with  propriety.  In  Shat 
York  and  North  Midland  Railway 

(4)  the  Court  seemed  to  intimate  t] 
way  company  would  be  liable  for 
viding  a  sufficient  carriage.    Lyon 

(5)  was  there  referred  to  as  an  i 
on  that  point.  In  that  case  it 
that  a  carrier  by  water  impliedly 
to  have  a  vessel  fit  for  the  pTir|! 
the  present  case  it  was  the  dnt 
company  to  have  a  properly  gra 
riage.  The  declaration  states  th< 
grease,  and  a  contract  subject  to  tl 
It  would  be  contrary  to  reason  anc 
the  support  of  authority  to  say 
exemption  mentioned  in  the  ti 
eludes  wilful  misfeasance.  If  thi 
treated,  in  the  first  place,  as  on< 
riers  seeking  to  limit  their  liabil 
it  will  be  remembered  that  in  all 
that  sort  down  to  Wyld  v.  Pickfc 
was  held  that  although  notices  b] 
restricting  their  liability  were  bint 
they  did  not  exempt  from  liability 
negligence,  and  that  gross  neglige 
be  defined  to  be  actual  negligen 
the  case  does  not  differ  if  it  be  ti 
the  second  place,  as  one  of  special 
In  Wyld  V.  Pickford,  Parke,  B.  s 
the  use  of  a  notice  is  either  on  th 
of  fraud  or  of  a  limitation  of  a  lia 
contract.  The  subject  is  fully  < 
by  Mr.  Justice  Story,  in  his  Tr 
Bailments,  ss.  551,  557.  It  see: 
from  the  authorities  that  general  wc 
as  are  here  used  will  not  exempt 
from  liability  from  loss  arising  i 
n  on -performance  of  their  own  dut} 
V.  Burnett  (7)  and  Chippendale  v. 
cashire  and  Yorkshire  Railway  Con 

(2)  5  B.  &  Aid.  53. 

(3)  16  East,  244. 

(4)  13  Q.B.  Rep.  347 ;  8.  c.  18  Law  J,  1 
Q.B.  181. 

(5)  5  East,  428. 

(6)  8  Mee.  &  W.  443 ;  ..c  10  Law  J.  I 
Exch.  382. 

(7)  2  Cr.  &  M.  353  ;  a.  c.  S  Law  J.  I 
Exch.  76. 

(8)  Jnte,  Q.B.  p.  22. 
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)e  cited  on  the  other  side,  but  the  risk 
L  caused  the  damage  there  may  be 
ded  to  be  one  which  would  fall  within 
cemption  in  the  ticket. 
ilfofi  and  Hawkins  (May  1  and  3),  in 
lit  of  the  rule. — This  is  a  case  of  an 
88  special  contract,  and  that  such  a 
let  is  lawful  cannot  be  questioned  for 
nent.  It  is  conceded  that  the  defen- 
were  not  bound  to  carry  the  horses 
Kunon  carriers,  and  it  must  be  further 
ded  that  they  were  not  in  the  position 
dinary  bailees  for  hire.  The  ques- 
then,  is,  what  the  contract  means. 
dOEect  of  it  surely  is,  that  the  defen- 
were  not  to  be  liable  in  respect  of 
i  for  any  damage  however  occasioned. 
om  Y,  the  Midland  Railway  Company 
tews  that  railway  companies  are  bound 
ly  only  according  to  what  they  pub- 
^ofess  to  do. 

JLYI8,  C.J. — ^The  words  "  other  con- 
ides,'*  in  the  ticket,  in  respect  of 
I  the  company  exempts  itself  from 
ty,  must  surely  mean  other  contin- 
ea  by  conveyance.  The  contingency 
vas  not  by  conveyance.] 
ose  words  must  mean  other  contin- 
»  on  the  journey  from  New  Holland 
ndon. 

JIVI8,  C.J. — On  the  finding  of  the 
as  it  stands,  it  is  said  that  the  com- 
bas  a  right  to  be  grossly  negligent, 
rill  be  liable  for  nothing  whatever.] 
•ton  ▼.  Dibben  (10)  shews  that  gross 
^ce  will  not  make  them  liable, 
ttvis,  C.J.  —  Must  they  not  act  as 
ion  carriers,  except  so  far  as  they  limit 
liability  by  the  ticket  ?  It  seems  an 
ing  proposition  to  say  that  they  can 
pt  themselves  from  all  liability.  If 
are  allowed  to  do  so  in  respect  of 
I,  why  should  they  not  be  able  to  do  it 
s  case  of  passengers  ?  Supposing  they 
to  be  treated  as  gratuitous  bailees, 
d  they  not  be  liable  for  gross  negli- 

u  submitted  that  the  express  terms 
e  contract  exempt  them  from  all  lia- 
f  as  to  horses,  and  that,  therefore,  the 
thould  be  made  absolute. 

Cur.  adv,  vult. 

^Exeh.  Rep.  S67 ;  8.  c.  18  Law  J.  Rep.  (n.s.) 

^)  t  Q.B.  Rep.  646 ;  I.  c.  1 1  Law  J.  Rep.  (n.s.) 
111.         ^^ 


Cress  WELL,  J.  (May  8)  delivered  the 
judgment  of  the  Court  (1 1). — After  stating 
the  pleadings  and  what  took  place  at  the 
trial,  he  proceeded  —  The  questions  so 
raised  were  afterwards  fully  and  ably 
argued,  and  we  have  taken  some  days  to 
consider  the  various  authorities  referred 
to,  and  are  now  of  opinion  that  the  rule 
for  arresting  the  judgment  must  be  made 
absolute.  The  declaration  appears  to  have 
been  drawn  with  care  in  order  to  avoid  the 
objection  upon  which  the  demurrer  in  Shaw 
V.  the  York  and  North  Midland  Railway 
Company  and  this  case  proceeded,  and  to 
lead  to  the  supposition  that  there  was  some 
duty  cast  upon  the  defendants  beyond  that 
which  arose  out  of  the  special  contract 
made  between  them  and  the  plaintiffs ;  but 
afler  all  the  allegations  as  to  the  usual  and 
known  course  of  business  practised  and  ob- 
served by  the  defendants,  the  plaintiffs  found 
themselves  obliged  to  aver  that  their  horses 
were  delivered  to  the  defendants  to  be  car- 
ried according  to  the  usual  and  well-known 
course  of  business  so  practised  and  ob- 
served, except  so  far  as  the  same  was  altered 
or  qualified  by  certain  terms  expressed  in 
a  certain  note  or  ticket  then  by  the  defen- 
dants prepared  and  produced  to  the  plain- 
tiffs— ^[The  learned  Judge  here  read  the 
ticket.] — Notices  of  various  kinds  have 
from  time  to  time  been  published  by  com- 
mon carriers,  with  a  view  to  limit  the 
responsibility  cast  upon  them  by  common 
law.  At  one  period  there  was  a  disposition 
in  our  courts  to  hold  that  common  carriers 
could  not  by  their  notices  shake  off  that 
responsibility  ;  but  Mr.  Story  in  his  work 
on  Bailments,  549,  observes,  "  The  right 
of  making  such  qualified  acceptances  by 
common  carriers  seems  to  have  been  as- 
serted in  early  times.  Lor4  Coke  declared 
it  in  a  note  to  Southcote's  case  (12),  and  it 
was  admitted  in  Morse  v.  Slue  (13).  It  is 
now  fully  recognized  and  settled  beyond 
any  reasonable  doubt  in  England."  For 
this  assertion  he  cites  a  number  of  autho- 
rities, and  we  think  that  he  has  drawn  a 
correct  conclusion  from  them.  The  ques- 
tion to  be  considered  then  is,  what  was  the 
true  nature  of  the  contract  entered  into 
between  the  parties  in  this  case  ?  The  ticket 


(11)  Jerris,  C.J.,  Cresswell,  J.  and  Williams,  J. 

(12)  4  Rep.  88. 

(13)  1  Vent  238. 
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which  contains  tho  terms  of  the  contract 
was  issued  subject  to  the  owner's  under- 
taking to  bear  all  the  risk  of  injury  by 
conveyance  or  other  contingencies.  If 
this  had  been  the  only  passage  applicable 
to  the  risks  to  be  borne  by  the  owners,  it 
might  have  been  contended  on  their  behalf 
that  it  did  not  extend  beyond  injuries  sus- 
tained by  reason  of  a  journey  by  railway 
simply,  or  by  means  of  some  accident,  and 
that  it  would  not  protect  the  carriers  from 
the  consequences  of  negligence  on  the  part 
of  themselves  or  their  servants.  But  the 
ticket  further  states  that  the  company  will 
not  be  responsible  "  for  any  damage,  how- 
ever caused,  to  horses,  cattle,  or  live  stock 
of  any  description,  upon  their  railway  or 
in  their  vehicles."  The  framer  of  the 
declaration  appears  to  have  felt  that  this 
latter  part  of  the  ticket  (or  contract,  for 
such  it  was)  protected  the  company  from 
liability  if  injury  was  sustained  by  the 
want  of  what  is  usually  called  due  care,  and 
therefore,  after  alleging  that  the  defendants 
did  not  take  due  and  proper  care  to  provide 
against  friction  of  the  wheels  and  axles, 
he  charges  them  with  grossly  and  culpably 
neglecting  to  do  so,  by  reason  whereof 
and  of  the  gross  and  culpable  negligence 
of  the  defendants,  the  wheels  of  the  carriage 
in  which  the  horses  were,  took  fire,  and 
the  injury  complained  of  was  sustained. 
And  if  the  terms  of  the  contract  are  not 
sufficient  to  exonerate  the  company  from 
responsibility  for  damage  resulting  from 
such  negligence  as  is  imputed,  the  judg- 
ment cannot  be  arrested.  The  term  **  gross 
negligence"  is  found  in  many  of  the  cases 
reported  on  this  subject,  and  it  is  manifest 
that  no  uniform  meaning  has  been  ascribed 
to  those  words,  which  are  more  correctly 
used  in  describing  the  sort  of  negligence 
for  which  a  gratuitous  bailee  is  held  re- 
sponsible, and  have  been  somewhat  loosely 
used  with  reference  to  carriers  for  hire ; 
and  in  Hinton  v.  Dihhen^  a  case  depending 
on  the  Carriers*  Act,  the  11  Geo.  4.  &  1 
Will.  4.  c.  (58,  Lord  Denman,  in  giving 
judgment,  observed,  with  much  truth,  "  It 
may  well  be  doubted  whether  between  gross 
negligence  and  negligence  merely,  any 
intelligible  distinction  exists."  In  Owen 
V.  Burnett  Baron  Bayley  said,  **  As  for 
the  cases  of  what  is  called  gross  negli- 
gence, which  throws  upon  the  carrier  the 
responsibility  from  which  but  for  that  he 


would  have  been  exempt*  L 
in  the  greater  number  of  thfi 
found  that  the  carrier  was  gi 
feasance. "  Such,  certainly,  wf 
of  delivery  to  a  wrong  person, 
a  wrong  coach,  or  carrying 
place  to  which  the  goods  wer 
But  this  observation  will  not 
the  decisions  on  the  subject, 
others  in  which  the  carrier  ha 
liable  for  such  negligence  as  w 
Court  in  holding  that  he  had 
character.  But  there  is  not] 
declaration  amounting  to  a  ch 
feasance  or  renunciation  of  ti 
in  which  the  defendants  receive 
The  charge  is,  that  they  on 
taken  precautions  to  guard 
consequences  of  friction  of 
axles,  and  that  they  did  not 
were  guilty  of  gross  negligi 
doing  so.  The  terms  '*  gross 
"and  culpable  negligence"  can 
nature  of  the  thing  omitted,  i 
exaggerate  such  omission  int 
misfeasance  or  renunciation  of  1 
in  which  they  received  the  1 
carried.  The  question,  therefoi 
upon  the  contract,  which,  in  ex 
exempts  the  company  from  n 
for  damages,  however  cawed,  tc 
In  the  largest  sense,  those  v 
exonerate  the  company  from  n 
even  for  damage  done  wilfully, 
which  it  was  not  contended  th 
used  in  this  contract ;  but  givi 
most  limited  meaning,  they  m 
all  risks  of  whatever  kind  a 
arising,  to  be  encountered  in  t 
the  journey,  one  of  which  is  \ 
the  risk  of  a  wheel  taking 
to  neglect  to  grease  it.  Whc 
called  "  negligence"  merely, 
negligence,"  or  "  culpable  Xkt% 
whatever  other  epithet  may  b 
it,  we  think  it  is  within  the  exei 
responsibility  provided  by  tl 
and  that  such  exemption  a] 
the  face  of  the  declaration,  i 
action  is  declared,  and  that  jud 
be  arrested. 

Rule  absolute  to  arrest  the 
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respass,  three  defendants,  who  were 
tm  creditors,  pleaded,  first,  not  guilty, 
eondly^  'not  possessed ;  and  other  de- 
ls, who  were  bailiffs  of  the  county 
fieadtd,  first,  not  guilty;  secondly, 
sessed ;  thirdly,  no  notice  of  action  ; 
y,  that  the  action  was  not  commenced 
three  calendar  months, 
ypeared  that  R.  had  made  a  deed  of 
tent  to  the  plaintiff  of  the  goods  in  a 
kottsCy  to  hold  upon  trust  to  permit 
fer  R,  to  hold  the  goods  and  premises 
demand  of  payment  of  money  which 
become  due,  and  with  further  trusts 
if  the  money  should  not  be  paid.  The 
'on  creditors  obtained  judgment  against 
*he  county  court,  and  execution  issued, 
e  goods  mentioned  in  the  assignment 
tized.  The  plaintiff  proved  the  seizure 
le,  by  the  production  of  the  writ,  with 
y  indorsed  by  the  bailiff.  The  jury 
\hat  the  assignment  was  not  bon^  fide, 
e  bailiffs  had  been  indemnified  by  the 
kfendants,  and  that  the  bailiffs  acted 
SdCy  believing  that  they  were  acting 
*Jke  authority  of  the  County  Courts  Act, 
diet  was  entered  for  the  plaintiff  on 
ft  issue,  for  all  the  defendants  on  the 
t  and  for  the  defendants  who  were 
am  the  third  and  fourth  issues. 
d,  that  a  right  to  the  present  possession 
goods  passed  under  the  assignment, 
nt  to  entitle  the  plaintiff  to  maintain 
It.  That  where  a  sheriff  or  bailiff 
}  a  claim  to  goods  taken  in  execution 
as  against  a  third  party,  he  must  shew 
ment  against  the  execution  creditor^ 
9t  his  production  of  the  writ  of  execu- 
one  is  not  sufficient  for  this  purpose. 
the  question  was  properly  left  to  the 
9hether  the  bailiffs  acted  bond  fide, 
91^  they  were  authorized  by  the  County 
f  Act;  and  that  the  circumstance  of 
demnity  being  given  to  the  bailiffs  did 
ieessarily  negative  the  bona  fides  of 
^mutuet. 

vpass  de  bonis  asportatis. 

UM  by  three  defendants    who    were 
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execution  creditors — Frst,  not  guilty ;   se- 
condly, not  possessed. 

Pleas  by  the  other  two  defendants,  being 
the  bailiffs  of  the  County  Court  of  Sunder- 
land— First,  not  guilty ;  secondly,  not 
possessed ;  thirdly,  that  the  trespasses  were 
committed  in  pursuance  of  the  County 
Courts  Act,  9  &  10  Vict.  c.  95,  and  no 
notice  of  action  was  given  under  the  138th 
section  ;  fourthly,  that  the  trespasses  were 
committed  in  pursuance  of  the  9  &  10  Vict, 
c.  95,  and  that  the  action  was  not  com- 
menced within  three  calendar  months  after 
they  were  committed. 

At  the  trial,  at  the  Durham  Summer  As- 
sizes, 1851,  before  Williams,  J.,  it  appeared 
that  the  plaintiff  claimed  the  goods  in  ques- 
tion under  a  deed  dated  the  1 1th  of  October 
1850.  This  deed  recited  that  G.  N.  White, 
the  plaintiff,  had,  at  the  request  of  G. 
Robinson  and  M.  W.  Story,  agreed  to  lend 
them  the  sum  of  120/.  on  having  the  re- 
payment secured  in  the  manner  thereinafter 
expressed.  Robinson  and  Story  covenanted 
to  pay  the  plaintiff  120/.,  with  interest  at 
71.  per  cent.,  and  assigned  to  the  plaintiff 
the  goods  in  a  certain  dwelling-house  and 
shop  (being  those  in  respect  of  which  the 
action  was  brought),  to  have  and  to  hold 
to  the  plaintiff,  his  executors,  &c.,  as* his 
and  their  own  proper  goods  and  chattels^ 
nevertheless  upon  the  trusts  following,  that 
is  to  say,  upon  trust  to  permit  and  suffer 
Robinson  and  Story,  their  executors,  &c., 
to  hold  the  goods  and  premises  until  pay- 
ment of  the  money  which  should  become 
due  should  be  demanded,  and  with  further 
trusts  to  sell  if  the  money  should  not  be 
paid.  The  three  defendants,  Morris,  Gibson, 
and  Wheatley,  claimed  to  be  execution 
creditors  of  Robinson,  by  virtue  of  a  judg- 
ment recovered  against  him  in  the  Sunder- 
land County  Court,  of  which  the  defendant 
Taylor  was  high  bailiff,  and  the  defendant 
Thompson  his  under-bailiff.  The  goods 
had  been  taken  and  sold  by  Thompson 
under  a  writ  directed  to  him  to  execute ; 
and  the  only  proof  of  the  seizure  and  sale 
was  the  production  by  the  plaintiff  of  the 
writ,  with  the  levy  indorsed  by  Thompson. 
It  was  objected  that  the  defendants  should 
have  produced  evidence  of  the  judgment 
in  the  county  court  to  justify  the  seizure ; 
and  the  jury,  in  answer  to  questions  sub- 
mitted to  them  by  the  learned  Judge,  found 
*2B 


186 


COURT  OF  COMMON  PLEAS  : 


[NtwSE. 


that  the  mortgage  was  not  a  bond  fide  trans- 
action ;  that  the  hailifis  had  been  indem- 
nified by  the  other  three  defendants  before 
the  seizure ;  and  that  the  bailiffs  had  acted 
bond  fifde^  belicTing  they  were  authorized 
by  the  County  Courts  Act.  The  verdict 
was  directed  for  the  bailiffs  on  the  third 
and  fourth  issues,  and  for  all  the  defen- 
dants on  the  second  issue,  and  for  the 
plaintiff  on  the  first  issue,  against  the  bai- 
liffs, and  leave  was  reserved  for  the  plain- 
tiff to  enter  a  verdict  for  him  on  issues 
found  against  him. 

A  rule  nisi  having  been  obtained  to  enter 
a  verdict  for  the  plaintiff  on  the  second, 
third,  or  fourth  issues,  or  for  a  new  trial,— 

Knowlety  H,  Hill  and  A,  Chandler  now 
shewed  cause.  —  The  deed  conveys  the 
household  goods,  &c.  to  the  plaintiff, 
upon  trust  to  permit  and  suffer  the  mort- 
gagors to  hold  the  goods,  &c.  until  pay- 
ment of  the  money  on  demand,  with  power 
for  the  plaintiff  to  sell  if  the  money  should 
not  be  paid.  In  Bradley  v.  Copley  (1) 
the  question  was,  whether  the  mortgagee 
under  a  very  similar  deed  had  such  right 
of  immediate  possession  as  to  entitle  him 
to  maintain  trover  against  the  sheriff, 
Tindal,  C.J.  there  says,  **  Ever  since  the 
case  of  Gordon  v.  Harper  (2)  I  take  the 
rule  to  have  been,  that  to  entitle  a  party 
to  maintain  trover  he  must  have  the  right 
of  possession,  as  well  as  the  property  in 
the  goods  sought  to  be  recovered."  Wheeler 
V.  Montefiore{S)  is  a  decision  to  the  same 
effect.  Here  the  goods  seized  are  not  in 
the  possession  of  the  plaintiff,  and  he  had 
no  possessory  interest  in  them  sufiicient  to 
maintain  an  action  of  trespass.  The  plain- 
tiff having  put  in  evidence  the  writ  under 
which  the  county  court  ofiicers  acted,  there 
was  abundant  evidence  of  the  judgment  in 
the  county  court,  and  the  defendants  were 
not  called  upon  to  prove  such  judgment. 
The  cases  of  Martin  v.  Podger{A)  and 
Lake  v.  Billers{b)  were  cited  in  the  argu- 
ment  in    Bessey   v.   Windham  (6),   which 

(1)  1  Com.  B.  Rep.  685;  i.c  14  Law  J.  Rep. 
(N.a.)C.P.  222. 

(2)  7  Term  Rep.  9. 

(3)  2  Q.B.  Rep.  133;  8.c.  11  Law  J.  Rep.  (m.s.) 
aB.  84. 

(4)  5  Burr.  2631. 

(5)  1  Ld.  Raym.  733. 

ffi)  6  Q.B.  Rtp.  166;  8.C.  14  Law  J.  Rop.  (n.s.) 
QB.7. 


decides  that  by  the  production  of  the  i 
there  is  some  evidence  that  a  valid  ju 
ment  has  been  obtained.  The  subject 
also  discussed  in  the  cases  of  Gon 
Quinton{*7)  and  Haynes  v.  Hayton{S), 
Ogden  v.  Hesketh  (9)  it  was  held  by  C 
ridge,  J.  that  the  production  of  the  mane 
of  the  Chancellor  of  the  Dachy  of  L 
caster  to  the  sheriff,  afforded  sufiScient  < 
dence  of  the  sheriff's  authority.  The  j 
found  that  the  bailiffs  had  acted  hmid  J 
believing  that  they  were  authorised  ut 
the  County  Courts  Act.  The  fact  that  t 
were  indemnified  by  the  other  defendi 
cannot  make  any  difference,  and  accort 
to  the  case  of  Booth  v.  Clive{\0) 
bailiffs  having  acted  under  the  stmt.  9  C 
Vict.  c.  95.  are  by  section  188.  entitle^ 
notice. 

Watson  and  Seymour^  in  support  of 
rule. — Under  this  deed  the  plaintiff  i 
the  legal  estate ;  the  assignment  is  alM 
lute,  and  on  that  ground  disdnguialiil 
^m  the  cases  cited  on  the  other  side.  V 
case  is  like  Watson  ▼•  M acquire  (11 
The  plaintiff  has  the  right  to  the  prete 
possession  of  these  goods,  and  his  title  e 
only  be  defeated  by  creditors,  and  in  Old 
to  shew  that  the  defendants  were  crediti 
they  must  give  evidence  of  some  vd 
judgment  obtained  in  the  county  coa 
The  general  rule  is,  that  when  a  thi 
person  claims  the  goods  under  a  eolooftl 
title,  the  ofiicer  must  prove  the  judgmei 
Bessey  v.  Windham  is  at  variance  wi&  t1 
rule,  but  it  is  submitted  that  that  ease  em 
be  upheld.  In  Glave  v.  Wenimorik  (1 
which  was  trover,  the  plaintiff^  to  fix  1 
sheriff,  put  in  evidence  the  warmntTociti 
the  writ  offi.  fa.  Parke,  B.  held  that  1 
assignment  being  good  between  the  part 
to  it,  and  only  void  against  ereditots,  ( 
writ  itself  must  be  produced,  otherw 
the  sheriff  was  a  wrong-doer ;  and,  as  t 
writ  could  not  be  produced,  he  dired 
a  verdict  for  the  plaintiff.  In  Gost 
Quinton  and  Haynes  v.  HayUm  tiie  do( 
ments  were  put  in  as  evidence  of  too 

(7)  3Man.&G.82d;  a.c.  ]2Law  J.Rep.(K 
C.P.  173. 

(8)  6  Law  J.  Rep.  K.B.  MJ. 

(9)  2  Car.  &  K.  772. 

(10)  2  L.  M.  &  P.  283;  8.  c  20  Law  J.  B 
(n.8.)C.P.  151. 

(11)5  Com.  B.  Rep.  836. 
(12)  6  Q.B.  Rep.  173,  n. 


XI.} 


EASTER  TERM,  1852. 


187 


atated  in  them — Ackwcrih  v.  Kempe 
-1  Smiih's  Leading  Cases,  11. 

flB,  C.J.— I  am  of  opinion  that  the 
t  in  this  case  must  stand,  notwith- 
ag  the  arrangement  of  the  parties; 
think  that  the  rule  cannot  he  made 
te  in  the  form  it  was  moved  for,  but 
M  modified.  The  first  point  which 
ged  on  behalf  of  the  defendants  was 
(  plea  of  not  possessed,  which  was 
ible  to  all  the  defendants,  and  it 
mteoded  that  no  possession  passed 
plaintiff  by  the  deed  of  assignment 
mt  to  enable  him  to  maintain  this 
,  and  in  support  of  this  view  the 
>f  Bradley  v.  Copley  and  Wheeler  v. 
Hare  were  cited.  But  upon  corapar- 
I  deed  in  those  cases  with  the  deed 
present  case,  it  will  be  obvious  that 
easea  are  not  applicable  to  the  pre- 

Here  the  right  to  the  possession 
to  the  plaintiff  by  the  deed,  although 

coupled  with  a  trust,  which  trust 
rer  is  consistent  with  the  right  to 
iBsetsion  remaining  in  the  plaintiff; 

the  cases  cited,  instead  of  a  trust 
iras  a  proviso  to  the  effect  that  until 
t  made,  the  assignors  should  have 
non,  and  there  is  no  present  posses- 
issing  to  the  assignees.  There  being 
or  question,  this  resolves  itself  into 
lin  point,  which  has  been  argued  in 
rt  of  the  rule.  There  are  two  classes 
ndanta ;  the  first  class  are  the  exe- 

oeditOFB,  and  the  second  are  the 
1  court  officers.  It  is  possible  that 
Blaasea  might  be  treated  differently, 
the  present  case  there  is  no  neces- 
•  make  any  distinction  between  them. 
tst  be  assumed  that  the  deed  was 
red  as  a  deed  by  the  execution 
,  and  although  fraudulent  as  against 
in»  it  is  good  as  against  all  persons 
t  creditors.  Now  it  is  an  established 
f  law  that  as  between  third  parties 
eriff  must  shew  a  judgment  in  order 
tify  himself  against  the  execution 
',  and  the  production  of  the  writ  of 
tion  alone  will  not  justify  him  where 
ed  is  good  against  all  but  creditors. 
of  opinion  that  the  production  of 
rit  alone  is  not  sufficient  for  that 

(15)  I>ougL  40. 


purpose,  for  the  writ  only  authorizes  the 
sheriff  to  do  a  certain  act,  and  the  in- 
dorsement of  execution  upon  it  by  the 
officer  only  says  that  he  has  executed  it  as 
he  was  directed,  and  contains  no  declara- 
tion  by  such  party  that  a  judgment  has 
been  obtained  as  therein  stated.  I,  there- 
fore, clearly  think  that  the  judgment  ought 
to  have  been  produced.  I  am  quite  aware 
that  by  our  arriving  at  this  conclusion  we 
do  in  some  way  conflict  with  the  case  of 
Bessey  v.  Windham,  It  is  true  that  in 
that  case  the  cases  of  Lake  v.  Billers  and 
Martin  v.  Podger  were  referred  to,  but  it 
is  also  true  that  in  the  judgment  of  the 
Court  in  the  case  of  Bessey  v.  Windham, 
no  reference  was  made  to  these  cases,  and 
it  is  not  to  be  supposed  that  the  Court 
intended  by  its  judgment  to  overrule  those 
cases.  .  I  am  sorry  to  say  that  to  a  certain 
extent  we  conflict  with  the  case  of  Beseey 
V.  Windham  on  the  other  point.  On  the 
second  point,  that  case  proceeded  upon  the 
admissions  of  the  party  ;  but  whether  the 
rule  was  properly  applied  in  that  case  is 
not  now  the  question.  I  think  that  it  was 
not  properly  applied  when  the  writ  in  the 
present  case  was  produced,  because  the 
officer  is  only  interested  in.  the  question, 
whether  there  is  a  writ  or  not  authoriz- 
ing him  to  do  the  act;  it  is  immaterial 
to  him  whether  there  is  or  is  not  a  judg- 
ment. I,  therefore,  am  of  opinion,  that 
the  defendants  ought  to  have  shewn  that 
there  were  creditors,  and  that  the  produc- 
tion of  the  writ  was  not  sufficient  evidence 
for  this  purpose ;  consequently  the  plaintiff 
was  entitled  to  the  verdict  on  the  plea  of 
not  possessed.  With  respect  to  the  third 
and  fourth  pleas,  the  jury  found  that  the 
bailiffs  acted  bond  fide,  in  the  belief  that 
they  were  acting  pursuant  to  the  County 
Court  Act.  That  finding  is  consistent 
with  the  decision  in  Booth  v.  Clive,  where 
this  Court  held,  that  a  county  court  Judge 
was  entitled  to  notice  of  action  under 
9  &  10  Vict.  c.  95.  s.  138.  if  he  acted 
in  the  bond  fide  belief  that  it  was  his  duty 
as  such  Judge  to  proceed  as  he  did.  Now 
how  does  the  circumstance  of  the  officers 
taking  an  indemnity  shew  that  they  did 
not  believe  that  they  were  acting  under  the 
act?  It  does  not,  in  my  opinion,  at  all 
operate  against  the  finding  of  the  jury,  and 
the  bailiffs  were,  therefore,  entitled  to  the 
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protection  given  to  them  by  the  act.  The 
rale  will,  therefore,  have  to  be  modified, 
and  will  be  to  enter  a  verdict  for  the  plain- 
tiff on  the  issues  of  not  possessed,  and  will 
be  discharged  as  to  the  rest. 

Maule,  J. — I  am  of  the  same  opinion. 
The  deed  is  one  by  which  it  was  intended 
that  the  plaintiff  should  have  possession, 
though  he  was  bound  to  allow  other  per- 
sons to  have  the  use  of  the  goods,  that  is, 
only  to  annex  a  trust  to  the  plaintiff's 
possession.  The  main  question  is,  whe- 
ther the  two  officers  were  shewn  to 
have  acted  under  a  judgment.  Now  what 
was  shewn  was,  an  indorsement  on  a  writ 
to  the  effect  that  the  officer  had  exe- 
cuted the  writ.  It  is  said  that  that  is, 
an  admission  by  the  plaintiff  (who  called 
for  its  production)  of  what  is  recited  in  the 
writ,  and  cases  were  qut>ted  which  shew  that 
where  evidence  is  given  of  part  of  any 
written  statement,  the  opposite  side  has 
a  right  to  have  the  whole  of  it  read  in 
evidence.  The  question  is,  whether  there 
is  here  any  statement  of  a  matter  of  fact 
of  which  the  writ  forms  a  part.  Now 
the  defendant  says  by  the  indorsement  on 
the  writ,  **  I  took  the  goods  in  con- 
sequence of  this  writ,"  but  he  had  nothing 
to  do  with  the  truth  of  the  matters  stated 
in  the  writ,  and  it  was  immaterial  to  him 
whether  there  was  a  judgment  or  not.  I 
do  not  think,  therefore,  that  what  he  says 
amounts  to  more  than  an  assertion  that  he 
has  executed  the  writ.  So  in  the  case  of 
a  sheriff's  warrant.  If  the  sheriff  were 
asked  whether  he  meant  by  his  warrant  to 
say  that  what  is  stated  in  the  writ  to  him 
is  true,  he  would  say  he  meant  no  such 
thing,  nor  did  he  care  whether  it  was  or 
not,  so  long  as  he  was  authorized  by  a 
competent  court.  That  certainly  brings 
this  case  into  conflict  with  the  case  of 
Bessey  v.  Windham.  There  the  sheriff 
had  seized  goods  which  were  the  plain- 
tiff's, under  an  assignment,  and  the  sheriff, 
in  an  action  of  trespass  against  him  for 
such  seizure,  set  up  as  a  defence  that  the 
assignment  to  the  plaintiff  was  not  good 
as  against  creditors.  It  was  objected  that 
the  sheriff  did  not  shew  that  he  had  acted 
for  a  creditor,  and  that  to  do  so  he  was 
bound  to  prove  the  judgment  and  writ  of 
fi,  fa.  The  Court  held  that,  as  the  warrant 
which  was  put  in  evidence  recited  the  writ. 


it  was  sufficient;  but  they  did  not 
say  that  it  was  sufficient  witbomt] 
the  judgment.  .  However,  the  C 
that  it  was  not  necessary  topiOTC 
but  they  considered  that  there  ' 
cient  evidence  of  it  by  reason  of 
recited  in  the  warrant,  on  the  an 
the  cases  of  Haynes  v.  HayUm  an 
Quintan.  In  the  former  of  €tki 
the  plaintiff  put  in  the  under-sheri 
as  evidence,  and  according  to  tli 
rule,  that  was  evidence  also  of 
therein  stated  which  tended  to  ea 
under-sheriff.  In  the  other  case, 
held  that  the  plaintiff  by  puttiii 
dence  the  defendant's  exarainati 
before  the  Commissioners  of  Bai 
made  his  cross-examination  alto 
in  the  cause.  In  bot^i  these  c 
evidence  was  offered  as  proof  of  tl 
of  fact  stated  in  the  document! 
Bessey  v.  IVindham  the  warrant 
so  offered  in  evidence,  but  only 
that  the  sheriff  had  ordered  the 
question  to  be  seized.  The 
shewed,  certainly,  that  the  sherif 
he  had  a  writ,  but  though  1 
be  in  the  nature  of  a  dedan 
compan3ring  the  act,  it  is  not  ei 
the  truth  of  the  matter  so  accompi 
That  distinction  seems  to  have 
sight  of  in  the  Court  of  Queen't 
Bessey  v.  Windham,  which  eaf 
contrary  to  Glave  v.  Wentworth 
direction  of  Parke,  B.  in  that 
wrong  if  the  decision  in  Bessey 
ham  be  right.  The  ruling  of  ] 
shews  clearly  that  the  recital  oft 
the  warrant  is  not  evidence  of 
itself,  for  he  ruled  that  the  writ 
produced  notwithstanding  its  red 
warrant,  otherwise  the  sheriff  was 
doer;  and  it  is  to  be  observed  tha 
merely  a  Nisi  Prius  decision,  for  M 
who  was  counsel  for  the  sheriff,  a 
in  it,  and  moved  only  for  a  ne 
affidavits  of  surprise.  Consequ< 
plaintiff  is  entitled  to  a  vetdic 
second  issue.  On  the  dther  point 
in  thinking  that  the  fact  of  ind 
not  inconsistent  with  the  findii 
jury,  and  that  the  officers  were  c 
the  notice  given  by  the  act. 

Cresswell,  J. — I  am  of  the  k 
ion.     It  was  not  argued  that  the 
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'fc-inteoded  to  be  operative  as  between 
»  parties  thereto ;  and  there  is  no  doubt 
Kl  this  deed  wats  to  have  been  operative  as 
dhf  and  consequently  can  only  be  dis- 
r^ied  by  creditors.  To  establish  this, 
e  jadgment  must,  therefore,  be  proved, 
d  there  is  no  evidence  of  the  judgment. 
mm  disposed  to  hold  with  Parke,  B.  in 
Uwe  V.  fVentwarthf  contrary  to  the  case 
Bump  V.  fVittdham^  that  the  warrant 
not  jm)of  of  the  writ,  but  that  the  writ 
lelf  most  be  produced.  This,  therefore, 
m  case  in  which  the  issue  under  the  plea 
'  not  possessed  ought  to  have  been  found 
r  the  plaintiff  as  against  all  the  dcfen- 
ints.  With  respect  to  the  issues  on  the 
iid  and  fourth  pleas,  pleaded  by  the 
liliffii,  there  was  nothing  in  the  fact,  of 
leir  having  taken  an  indemnity  to  shew 
lat  they  were  not  acting  under  the  County 
!o«t8  Act. 

WouAMS,  J. — I  consider  that  by  this 
raskm  we  are  only  acting  on  the  old 
ioetime  of  law,  that  when  the  plaintiff  is 
mother  than  the  execution  debtor,  the 
ihoiff  must  shew  not  only  the  writ  of 
Bieeiition  but  also  the  judgment.  This  is, 
ciftiiiily,  eontnury  to  the  case  of  Besaey  v. 
^^Nuttoni ;  but  that,  I  think,  is  a  mistidLen 
Mibn,  and  arose  on  the  erroneous  as- 
*<unption  that  the  production  of  the  writ 
*tt  sufficient  evidence  of  the  judgment. 
^  Court,  in  that  case,  it  is  to  be  ob- 
■•^,  do  not  advert  to  the  former  cases 
^  f^9]s€  V.  BiUera  and  Martin  v.  Podger, 
IjWcli  are  directly  opposed  to  the  decision 
*^  then  came  to.  With  respect  to  the 
IQSition  of  iridenmity,  I  concur  with  the 
^  of  the  Court. 

RvU  made  absolute  to  enter  the 
verdict  for  the  plaintiff  as  against 
aU  the  defendants  on  the  second 
issue,  and  discharged  as  to  the 
other  grounds. 


FOSTER  r.  CRABB. 


52.     > 

ys.  s 

*^^€dn^Possessum — Detinue — Cestui  que 
"*«  imd  Trustee— Bailee  of  Trustee, 

^  eestui  que  trust  cannot  maintain  deti- 
^Sf  thM  deed  under  which  he  claims, 
^^^  M  hMiUe  of  the  trustee. 


Where  several  have  interest  in  a  deed^ 
the  title  to  the  possession  of  it  is  ambula^ 
tory ;  and  any  of  the  parties  interested 
having  possession  may  retain  it  against  the 
other. 

Detinue  for  an  indenture  bearing  date 
the  20th  of  September  1842,  and  made 
between  one  George  Ball  of  the  first  part, 
the  plaintiff  of  the  second  part,  and  one 
David  Colombine  and  Edward  Bridges 
Swindall  of  the  third  part,  and  purporting 
to  be  a  grant  of  an  annuity  of  100/.  from 
the  said  George  Ball  to  the  plaintiff,  for 
the  life  of  the  said  George  Ball,  &c. 

Plea — That  by  the  said  deed,  after  re- 
citing, amongst  other  things,  that  the 
plaintiff  had  contracted  and  agreed  with 
the  said  G.  Ball  for  the  purchase  of  an 
annuity  of  100/.  for  and  during  the  life 
of  the  said  G.  Ball,  for  the  sum  of  650/., 
to  be  subject  to  re-purchase  upon  the 
terms  thereinafter  mentioned,  that  upon 
the  treaty  for  the  said  purchase  it  was 
agreed  that  the  said  annuity  should  be 
secured  by  a  conveyance  of  the  heredita- 
ments and  premises  thereinafter  described, 
and  an  assignment  of  the  policy  therein- 
after recited|  upon  the  trusts  and  with  the 
powers  thereinafter  expressed  and  con- 
tained of  and  concerning  the  same  respec- 
tively, and  that  the  said  annuity  should 
be  further  secured  by  the  covenants  there- 
inafter contained  and  by  the  warrants  of 
attorney  thereinafter  respectively  recited ; 
it  was,  by  the  said  deed,  witnessed,  that  in 
consideration  of  the  sum  of  650/.  sterling 
to  the  said  G.  Ball  paid  by  the  plaintiff 
at  or  before  the  execution  of  those  presents, 
he,  the  said  G.  Ball,  did  grant,  bargain, 
and  sell  unto  the  plaintiff,  his  executors, 
&c.  Mie  annuity  of  100/.  sterling  to  be 
paid  and  payable  for  and  during  the  life  of 
him,  the  said  G.  Ball,  and  to  be  charged 
and  chargeable  upon  the  hereditaments, 
&c.  thereinafter  respectively  released  and 
assigned,  to  have  and  to  take  the  said 
annuity  unto  the  plaintiff,  his  executors, 
&c.  for  and  during  the  life  of  the  said  G. 
Ball,  to  be  paid  and  payable  as  therein 
mentioned;  that  in  consideration  of  the 
said  sum  of  650/.  so  paid  to  the  said  G. 
Ball  by  the  plaintiff  as  thereinbefore  was 
mentioned,  and  in  consideration  of  the  sum 
of  10s.,  &c.  he,  the  said  G.  Bali,  had  granted, 
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sc^^mtion  of  the  trusts  thereby   created, 
dBfcd  shoald  pay  and  apply  the  monies  so 
o     lie  levied  and  raised  or  a  competent 
>^^rt  thereof,  in  or  towards   payment  or 
Mttis£M^on  of  the  said  arrears,  premiums, 
a.nd  other  monies,  costs,  charges,  and  ex- 
penses accordingly,  and  pay  the  surplus, 
If  Any,  unto  the  said  G.  Ball,  party  thereto, 
bis  heirs,  &c.  for  his  and  their  own  use 
mitd  benefit,  and  subject  to  the  trusts  afore- 
SAid,  should  permit  and  suffer  the  said  O. 
Ball,  paxty  thereto,  his  heirs,  &c.  to  receive 
and  take  the  rents  of  the  same  heredita- 
ments and  premises  for  his  and  their  own 
use  and  benefit.     That  for  the  considera- 
tion aforesaid  he,  the  said  G.  Ball,  party 
theieto,  did  thereby  bargain,  sell,  and  as- 
ng^a  unto  the  said  D.  Colombine  and  E.  B. 
Swindsll,  their  executors,  &c.    a  certain 
policy  of  assurance  therein  mentioned,  and 
tlie  sum  of  200/.  thereby  assured,  and  all 
otber  monies  to  be  had  or  obtained  under 
or  by  virtue  of  the  said  policy,  together 
with  lull  power  and  authority  to  ask,  de- 
■MBid,  sue  for,  recover,  receive  and  give 
c'tifeetiial  releases  and  discharges  for  the 
nid  nun  of  200/.  and  all  other  monies  to 
he  had  or  obtained  under  or  by  virtue  of  the 
policy.    To  have,  hold,  receive,  and  take 
^  said  policy  and  sum  of  200/.  and  all 
^ther  monies  thereby  assigned,  or  intended 
^tobe,  unto  the  said  D.  Colombine  and 
K«  B.  Swindall,  their  executors,  &c.  upon 
^  for  the  trusts,  intents,  and  purposes, 
^dwith  and  subject  to  the  powers  and 
l*»tiiions  thereinafter  expressed  and  de- 
^'■Wd  of  and  concerning  the  same.     And 
^  defendant  avers,  that  under  and  by 
^tneof  the  said  deed  and  the  premises 
"^^lesaid,  the  said  E.  B.  Swindall  and  the 
'^  D.  Colombine  took  and  had  a  pro- 
I'^and  a  right  and  title  to  the  said  deed 
^"^  to  the  possession  of  the  same,  and  that 
j^^  die  making  of  the  said  deed,  and  be- 
^  tke  plaintiff  had  obtained  or  had  pos- 
f^*Hvi  of  the  same,  and  before  the  said 
r^iitioii  in  the  declaration  mentioned,  and 
^^  the  commencement  of  this  suit,  to 
!^  on  the  26th  day  of  December,  a.d. 
'^3*  the  said  £.  B.  Swindall   obtained 
^  had  possession  of  the  said  deed,  and 
^  iidd  D.  Colombine  afterwards,  to  wit, 
^4e  22nd  day  of  July,  a.d.  1845,  died, 
^  tfas  aaid.O.  Ball,  father  of  the  said  G. 
^^i^e  party. to  the  said  deed,  afterwards, 


to  wit,  on  the  day  and  year  last  aforesaid, 
also  died.  That  afterwards  and  before  the 
commencement  of  this  suit,  and  before  the 
said  detention  by  the  defendant  of  the  said 
deed,  and  whilst  the  said  E.  B.  Swindall  was 
possessed  of  the  said  deed,  to  wit,  on  the 
1st  day  of  January,  a.d.  1852,  the  said  E. 
B.  Swindall  delivered  the  said  deed  to  the 
defendant,  to  be  by  him  kept  and  to  be 
re-delivered  by  him  to  the  said  E.  B. 
Swindall  on  request.  That  he  detained 
and  detains  the  said  deed  from  the  plaintiff 
for  and  on  the  behalf  of  the  said  E.  B. 
Swindall,  by  the  authority,  licence,  and 
request  of  the  said  E.  B.  Swindall  to  him, 
the  defendant,  for  that  purpose  first  given, 
granted,  and  made.  That  the  plaintiff's 
property  in,  and  right  and  title  to,  the  said 
deed,  was  and  is  derived  and  acquired  from 
and  by  reason  of  his  being  a  party  to  the 
same  and  not  otherwise.     Verification. 

Replication,  that  the  said  E.  B.  Swin- 
dall did  not  obtain,  nor  had  he  possession 
of  the  said  deed  before  the  plaintiff  obtained 
or  had  possession  of  the  same,  modo  et 
formd. 

Special  demurrer,  on  the  ground  that  the 
replication  traversed  immaterial  matter; 
that  it  alleged  a  negative  pregnant,  and  was 
ambiguous,  uncertain  and  double. 

Joseph  Brown,  in  support  of  the  demur- 
rer (April  28,  29). — The  traverse  in  the 
replication  is  an  immaterial  one,  and  con- 
tains a  negative  pregnant.  All  that  the 
replication  states  is,  that  Swindall  never 
had  possession  of  the  deed  before  the 
plaintiff  had  possession  of  it.  The  autho- 
rities with  respect  to  the  custody  of  deeds 
going  along  with  the  interest,  are  collected 
in  Thom<u*s  Notes  to  Lord  Buckhursfs  case 
(1)  and  in  Sugden*s  Vendors,  454,  11th  ed. 
It  is  said  that  co-parceners  or  joint  tenants 
have  all  an  equal  right  to  the  custody 
of  the  deeds  relating  to  their  joint  title. 
There  is  a  dearth  of  authority  with  respect 
to  deeds  by  which  real  property  is  grante<l 
to  one  person  and  chattels  to  another.  The 
cases  in  the  books  are  not  cases  of  trustee 
and  cestui  que  trust.  In  the  present  case, 
the  cestui  que  trvst  is  suing  the  agent  of 
the  trustee.  A  cestui  que  trust  might  as 
well  bring  ejectment  against  his  trustee 
holding  for  him.     At  all  events,  the  plain- 

(1)  1  Rip  2,  A,  noteO. 
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tiff  has  come  to  the  wrong  court ;  and  it 
seems  doubtful  if  even  a  court  of  equity 
would  order  a  trustee  to  deliver  up  a  deed 
to  his  cestui  que  trust.  In  13  ^in.  Ahvm 
*  Faits/  A,  a,  it  is  said  that  if  a  tenant  in 
fee  simple  gives  the  charters  concerning 
the  land  to  another,  the  donee,  though  he 
has  nothing  in  the  land,  yet  may  justify 
the  detaining  them  against  the  heir.  If  a 
joint-tenant,  tenant  in  common,  or  par- 
cener, destroy  the  thing  in  common,  the 
other  may  have  trover — Bamadiston  v. 
Chapman^  reported  in  HetUh  v«  Hubbard 
(2),  and  cited  in  2  Wms.  Saund.  p.  47. 
But  here  there  is  no  pretence  for  bringing 
trover.  As  to  the  point  of  form,  the  repli- 
cation contains  a  negative  pregnant,  similar 
to  that  which  existed  in  die  replication  in 
Jones  V.  Jones  {S),  which  was  held  bad. 
There,  in  trespass,  the  defendant  pleaded 
liberum  tenemenium  in  J.  S,  and  justified 
the  trespass  as  the  servant  of  J.  S.  and 
by  his  command,  and  the  replication  which 
averred  that  the  defendant  did  not  as  the 
servant  of  J.  S.  and  by  his  command  com- 
mit the  trespass,  was  held  bad,  as  involving 
a  negative  pregnant. 

y.  Grat/f  contxk, — For  the  plaintiff  it  is 
submitted,  that  where  a  deed  is  to  two  per- 
sons, the  first  possessor  can  retain  it,  but 
that  does  not  oust  the  right  of  the  other  to 
have  the  use  of  it.  The  declaration  shews 
a  good  title  in  the  plaintiff.  The  defendant 
shews  that  one  of  the  trustees  had  first 
possession  of  the  deed,  and  then  delivered 
it  to  the  defendant  to  keep  for  him.  There 
are  two  propositions  in  the  plea,  the  one 
stating  the  possession  of  the  trustees,  the 
other  the  delivery  to  the  defendant.  Why 
should  not  the  plaintiff  be  at  liberty  to 
traverse  either  of  those  propositions  ?  It  is 
laid  down  in  Dixon  on  Title  Deeds,  p.  20, 
that  heir  and  feoffee  have  distinct  proper- 
ties in  the  deed.  In  13  Fin,  Ahr,  'Faits,' 
Z,  15,. it  is  laid  down,  that  if  land  be  given 
to  A.  for  life,  remainder  over  to  several, 
by  deed,  any  of  them  who  first  gets  the 
deed  may  retain  it,  and  whoever  has  any 
land  contained  in  a  deed,  where  others 
have  the  residue  of  the  land,  yet  he  that 
has  this  parcel  may  on  account  thereof 
retain  the  deed,  citing  Bro.  Mr,  '  Charters 


(2)  4  East,  121. 
(S)  16Mee.&W. 
Exch.  299. 
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de  Terre,'  pi.  53,  and  4  Hen. 
cannot  be  contended  hereHlii 
had  a  right  to  the  deed  after  ha 
with  the  possession.  Yea  v. 
an  authority  to  that  effect, 
distinction  between  deeds  and 
tels  in  respect  of  possession,  m 
deeds  is  affected  by  the  poaae 
parted  with.  The  plea  couid  no 
otherwise  than  as  the  plaintiff 
it.  The  &llacy  in  the  case  tei 
from  forgetting  that  it  lies  on 
dant  to  make  out  an  answer  t 
ration,  and  that  he  chooses 
Swindall's  having  obtained 
first. 

[Cresswell,  J. — ^Does  it  si 
when  or  how  Swindall  obtained 
if  he  did  so  before  he  deliver 
to  the  defendant  ?] 

[Williams,  J. — If  this  trave 
for  trial,  how  would  the  ▼< 
Swindall  had  possession,  but  i 
had  possession  before  ?] 

The  verdict  would  have  b 
plaintiff.  Supposing  possessii 
got  by  fraud,  and  then  Uiere  wa 
&e  plaintiff  would  clearly  hai 
titled. 

[Cresswell,  J. — ^The  quest! 
in  this  case  is,  whether  the  xi 
session  continues  longer  than 
sion.] 

[Williams,  J. — Put  the  cas 
granting  lands  partly  freehold, ; 
hold,  partly  in  fee,  and  partly 
English,  who  would  be  enti 
custody  ?] 

The  first  grantee  who  got  ; 
the  deed.  In  Dixon^  p.  22,  ] 
in  argument,  that  a  stranger  I 
ought  to  deliver  them  to  hei 
whichever  brings  the  first  writ 
dant  here  might  have  raised 
under  a  general  statement  of 
he  chose  to  rest  his  case  upo 
session,  the  plaintiff  had  a  righ' 
that  allegation.  As  to  the  ai| 
this  traverse  involves  a  negati' 
the  rule  is  laid  down,  that  il 
implied  be  not  sufficient  the 
negative  pregnant — Com,  Di^ 
(R,  6). 

Cur. 
(4)  2  Term  B«p.  70& 
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Juvis,  C.J;  now  delivered  the  judg- 
tsmi  of  the  CoHrt  (5),-~-In  the  course  of 
tke  axgument  of  this  case,  we  intimated 
oat  ojanion  that  the  replication  did  not 
amount  to  a  negative  pregnant,  but  we 
menred  onr  judgment  on  the  main  point, 
vfaidi  it  one   of  tome  di69culty.      The 
Miration  ia  in  detinue   for  an  inden- 
tan  of  liie    26th    of    September   1842, 
hetveen  Bail  of  the  first  part,  the  plain- 
tiff of  the  second  part,  and  Swindall  of 
tbtUrd  part,  being  the  grant  of  an  an- 
nky  from  Ball  to  the  plaintiff,  of  100/. 
in  Ha  life    of   Ball.      The    defendant 
FMsi  in  substance,  that  the  indenture  in 
tbe  declaration  mentioned  is  the  grant  of 
to  annoity  to  the  plaintiff  for  the  life  of 
Bail,  secured  upon  certain  freehold  pro- 
Ittty  belonging  to  Ball,  and  the  convey- 
ance of  that  freehold  by  Ball  to  Swindall, 
>i  traatee  for  the  plaintiff,  to  secure  that 
^uity;  and  that  after  the  making  of  the 
>ttd  Hedf  and  before  the  plaintiff  had  ob- 
^ed  or  had  possession  of  the  same,  and 
^(fere  the  said  detention,  and  before  the 
*oittiencement  of  this  suit,  &c,,  Swindall 
U  obtained  possession  of  the  deed,  and 
^<fivered  it  to  the  defendant  to  be  kept 
*^  delivered  to  him.     The  plaintiff  re- 
9bS|tliat  Swindall  did  not  obtain,  nor  had 
ypoaession  of  the  deed  before  the  plain- 
V-bod  obtained  possession  of  the  same, 
*^  et  formd^  &c.,  and  to  this  there  is  a 
^*BQal  demuiier.     We  must  first  consider 
^  effect  of  the  record  in  its  present  state, 
^  «i  to  ascertain  the  precise   question 
J^fcod  by  it.     The  demurrer  admits  that 
^windall  did  not  obtain  and  have  posses- 
^^  of  the  deed  before  the  plaintiff  obtain- 
^  ^ad  had  possession  of  it ;  and  we  must, 
*****efcie,  strike  out  of  the  plea  the  alle- 
K^tifta  upon    which    that    replication   is 
{[•••■ded,  and  the  plea  will  then   stand, 
/^hat  afiter  the  making  of  the  deed  and 
**^  the  detention,  and  before  the  com- 
***wiHent  of  this  suit,  Swindall  obtained 
JJa»««iion  of  the  deed  and  delivered  it  to 
*^W»dant."     It  is  consistent  with  the 
^}^  ao  vnderatood,  that  after  the  execu- 
^*ii  of  the  deed  and  before  the  detention, 
^  plaiatiff  first  had  possession  of  the 
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deed,  and  that  then  Swmdall  got  posses- 
sion of  it,  no  matter  how,  and  before  the 
detention  and  commencement  of  this  suit 
delivered  it  to  the  defendant.  The  ques- 
tion is,  whether,  under  such  circumstances, 
the  action  will  lie.  We  are  of  opinion  that 
it  will  not.  It  appears  upon  the  face  of 
the  deed,  as  stated  in  the  plea,  that  the 
plaintiff  and  Swindall  have  each  an  inter- 
est in  the  deed.  The  defendant  contends, 
that  Swindall  has  the  greater  interest, 
because  the  deed  conveys  the  freehold 
to  him.  The  plaintiff  admits  that  he  has 
an  equal  interest  with  himself,  but  no 
more,  and  we  need  not  determine  which 
of  these  propositions  is  correct,  because, 
admitting  that  the  plea  is  in  this  respect 
right,  we  nevertheless  are  of  opinion  that 
the  action  will  not  lie.  The  rule  esta- 
blished by  the  second  resolution  of  Lord 
Buckhursfs  case,  and  by  other  authori- 
ties, is  that  he  who  has  occasion  to  use  a 
deed  is  entitled  to  the  legal  custody  of  it ; 
but  where  two  have  an  equal  interest  in  a 
deed,  and  each  may  have  occasion  to  use 
it,  as  for  instance,  where  the  same  deed 
grants  Whiteacre  to  A,  and  Blackacre  to 
B,  as  it  is  manifest  that  both  cannot  hold 
the  deed  at  the  same  time,  to  whom  does 
the  legal  custody  belong  ?  If  it  were  a 
chattel,  it  might  be  used  in  turn  by  seve- 
ral having  an  interest  in  it,  but  it  is  not 
so  with  a  deed.  That  must  remain  in 
some  custody  until  the  occasion  for  using 
it  may  arise.  In  this  respect  there  are 
but  few  authorities,  for  the  cases  relating 
to  profert  do  not  apply.  In  the  case  put, 
each  has  a  common  interest,  and  each  may 
have  occasion  to  use  the  deed,  but  b6th 
cannot  hold  it  at  the  same  time.  The 
only  way  of  avoiding  unseemly  contests 
for  the  possession,  is  to  rule  that  he  who 
first  has  it  may  keep  it,  and  this  seems  to 
be  the  result  of  the  only  authority  which 
bears  directly  upon  the  subject.  In  Vin, 
Ahr.  •  Faits,'  (Z,  pi.  15,)  it  is  laid  down 
from  Bro.  Ahr.  *  Charters  de  Terre,'  and 
the  Year  Book,  4  Hen.  7,  pi.  10,  "  that  if 
land  be  given  to  A.  for  life,  remainder 
over  [to  several]  by  deed,  any  of  them 
who  first  gets  the  deed  shall  retain  it ;  and, 
therefore,  whoever  has  any  land  contained 
in  the  deed,  where  others  have  the  residue 
of  the  land,  yet  he  that  has  this  parcel 
2C 
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ikniiuni,  from  the  27th  of  October  m  the 
year  aforesaid,  on  which  day  the  judgment 
wai  entered  up,  and  that  he  should  have 
t^at  money,  with  sueh  interest  as  afore- 
said, before  the  Justices  of  our  said  Lady 
the  Queen  at  Westminster,  immediately 
alter  the  execution  thereof,  to  be  rendered 
to  the  said  W.  J.  Roberts,  for  his  debt, 
dami^s,  and  interest  aforesaid,  and  that 
be  ihottld  do  all  such  things  as  by  the 
itatnte  passed  in  the  second  year  of  the 
le^n  of  our  said  Lady  the  Queen  he  was 
anUioTixed  and  required  to  do  in  that  be- 
half; and  in  what  manner  he  should  have 
executed  the  said  writ  he  should  make 
appear  immediately  after  the  execution 
thereof^  and  have  there  the  said  writ,  which 
nid  writ  afterwards,  and  before  the  de- 
livery thereof  to  the  said  sheriff  as  herein- 
tftar  mentioned,  to  wit,  on  the  said  dOth 
of  October  in  the  year  aforesaid,  was  duly 
Wiwied  as  follows  (that  is  to  say,)  "  Levy 
IW.  16«.  8J.,  with  interest  thereon  as 
^^ithin  directed,  besides,  &c.  II.  16^.  for 
^t  of  execution,  warrant,  &c." ;  and 
^'hieh  said  writ,  so  indorsed,  was  after- 
*v<^,  to  wit,  on  the  day  and  year  last 
■fi»e»id,  delivered  to  the  defendant,  J. 
%*As,  who  then,  and  from  thence  until, 
««.  was  sheriff  of  the  said  county  of  Sur- 
"^ito  be  executed  in  due  form  of  law. 
™t  J.  Sparks  appointed  the  defendant 
'•  Nichols  to  be  his  bailiff  to  execute  the 
f^  mrit.  Nevertheless,  the  defendant 
**  Sparks,  so  being  such  sheriff,  and  the 
^^dant  J.  Nichols,  so  being  such  bailiff, 
Jot  regarding  their  duty  in  that  behalf, 
oy  veaaon  and  colour  of  their  respective 
^^^^  as  sueh  sheriff  and  bailiff  as  afore- 
•7^*  wrongfully  and  illegally  and  oppres- 
^y  had,  received  and  took  of  and  from 
**  •ow  plaintiff,  for  the  serving  and  exe- 
•'^^  of  the  said  writ  of  execution,  more 
^  other  consideration  and  recompence 
f^  fcy  the  statute  in  such  case  made,  (that 
?Jo  say)  by  the  statute  passed  in  the 
^^-ninih  year  of  the  reign  of  the  late 
^^>«en  Elizabeth,  intituled  "  An  Act  to 
J**^«it  extortion  in  sheriffs,  under-sheriffs, 
^  baHiffii  of  franchises  or  liberties,  in 
**^  of  execution,"  is  limited  and  ap- 
^^ted,  (that  is  to  say)  the  defendants 
2*J^  had,  received  and  took  from  the  now 
r**"tiff  a  large  sum  of  money,  to  wit,  8/., 
^^  twving  and  executing  the  said  execu- 


tion, although  the  defendants  did  not,  nor 
did  either  of  them,  levy  any  sum  of  money 
whatever  by  virtue  or  force  of  the  said 
execution,  and  were  entitled  to  no  con- 
sideration or  recompence  whatever  for 
serving  or  executing  the  said  execution, 
whereby  the  now  plaintiff  was  and  is  da- 
maged and  aggrieved  to  the  amount  of  the 
said  sum  of  money,  to  wit,  to  the  sum  of 
81.,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  thereby 
and  by  force  of  the  said  statute  an  action 
hath  accrued,  &c.  to  the  now  plaintiff, 
to  demand  and  have  of  and  from  the  now 
defendants  the  sum  of  24/.,  being  treble 
the  amount  of  the  said  damages. 

Special  demurrer,  stating  die  following, 
among  other  grounds :  That  the  declara- 
tion does  not  shew  with  sufficient  certainty 
any  cause  of  action  in  respect  of  the  sum 
claimed ;  that  it  does  not  shew  whether 
the  sum  is  claimed  by  reason  of  there  hav- 
ing been  no  service  and  no  execution  of 
the  writ,  or  whether  the  plaintiff  alleges 
that  the  service  and  execution  were  not 
such  as  by  law  to  entitle  the  defendants  to 
recompence.  That  there  was  no  such  act  of 
parliament  as  that  mentioned  in  the  de- 
claration passed  in  the  twenty-ninth  year 
of  the  reign  of  Queen  Elizabeth,  &c. 

Phipson^  in  support  of  the  demurrer. 
— The  declaration  is  ambiguous.  It  states 
that  the  writ  of  testatum  fieri  facias  was 
indorsed  to  levy  a  certain  amount,  and 
that  the  sheriff  wrongfully  took  8/.  more 
than  he  was  entitled  to  for  the  execution 
of  the  writ,  although  he  did  not  levy 
any  sum  of  money  whatever,  and  was  en- 
titled to  nothing  for  the  execution ;  but  it 
does  not  shew  what  the  sheriff  was  to  take 
or  what  he  did  take.  The  allegation  that 
the  sheriff  did  not  levy,  involves  a  question 
of  law.  It  may  be  admitted  that  if  there 
was  no  levy,  the  sheriff  was  entitled  to 
no  poundage  ;  but  the  allegation  does  not 
sufficiently  shew  that  there  was  no  levy  in 
law.  In  Com.  Dig,  *  Pleader,*  C,  76,  it  is 
laid  down  as  a  rule  that  it  is  not  sufficient 
to  aver  the  legal  result  of  a  statute,  but 
that  every  fact  ought  to  be  averred  which 
is  necessary  to  inform  the  Court  of  that 
result.  In  Alchin  v.  Wells  (\)  it  was  held 
that  the  sheriff  was  entitled  to  poundage 

(1)  5  Term  Rep.  470. 
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if  there  was  a  levy,  although  there  was  no 
sale  or  delivery  in  execution ;  but  here  it 
is  averred  that  the  sheriff  took  by  force  of 
the  execution,  and  yet  that  there  was  no 
execution.  A  "  levy"  is  the  means  of 
compelling  the  plaintiff  to  pay  by  force  of 
a  writ — Chapman  v.  Bowlby  (2)  ;  but  the 
defendant  is  not  bound  to  traverse  an  am- 
biguous word,  raising  a  question  of  law. 
The  case  of  Ashhy  v.  Harris  (3)  is  pre- 
cisely in  point.  There  a  declaration  for 
extortion  was  held  bad,  because  the  amount 
actually  taken  was  not  stated,  but  it  was 
only  tdleged  that  the  defendant  took  so 
much  more  than  he  was  entitled  to. 

[Talfourd,  J.— But  here  the  matter  is 
left  doubtful,  for  it  is  said  that  the  defen- 
dant did  not  levy  any  sum  of  money.] 

[Williams,  J. — ^What  ought  the  plaintiff 
to  have  said  ?] 

He  ought  to  have  averred  that  after  the 
delivery  of  the  writ  the  sheriff  did  not 
seise  the  goods. 

[Jervis,  C. J.— Suppose  the  sheriff  en- 
tered under  the  writ,  and  the  landlord 
claimed  all  the  goods,  what  should  be  the 
allegation  then  ?] 

The  declaration  should  state  ihe  entry, 
and  the4::laim  of  rent,  and  allege  that  so 
the  sheriff  did  not  levy.  That  would  have 
given  information  as  to  the  facts.  The 
facts  stated  in  this  declaration  do  not  shew 
whether  there  was  any  levy  under  the 
statute  or  not.  In  Usher  v.  Walters  {A) 
the  declaration  was  held  bad  for  not  shew- 
ing how  the  several  sums  which  could 
legally  be  taken  were  fixed,  and  of  what 
items  the  excess  was  made  up.  -  The  act 
of  Elizabeth  is  misrecited.  It  was  passed, 
not  in  the  29th,  but  in  the  28th  year  of  her 
reign ;  and  such  misrecital  is  fatal — The 
King  v.  Biers  (5). 

Willes,  contra. — There  is  nothing  in  the 
last  objection.  The  statute  in  question 
is  described  in  the  books  as  the  29th  of 
Elizabeth,  instead  of  the_  28th.     It  is  laid 

(2)  8  Mee.  &  W.  249  ;>  c.  6  Law  J.  Rep.  (n.s.) 
Exch.  182. 

(3)  2  Mee.  &  W.  673 ;  8.  c.  10  Law  J.  Rep.  (n.s.) 
Exch.  299. 

(4)  4  Q.B.  Rep.  653;  8.c.  12  Law  J.  Rep.  (n.s.) 
as.  246. 

(5)  1  Ad.  &  E.  327;  s.  c.  3  Law  J.  Rep.  (n.s.) 
M.C.  110. 


under  a  videlicet,  and  the  fitcta  sti 
ficiently.shew  that  the  offence  w 
mitted  under  the  statute  of  the 
Elizabeth,  or  whatever  other  stall 
vides  the  remedy  for  extortion  by  a 
for  treble  damages.  But  the.  j 
ground  relied  upon  is  not  austaina 
is  assumed  on  die  other  side  that 
some  act  stated,  the  manner  of  whic 
to  have  been  described,  but  has  x 
described.  But  the  plaintiff  is  not 
affirmative  matter ;  he  is  allying 
defendants  did  not  do  somethinj 
sheriff's  right  to  poundage  accme 
levy ;  whether  he  delivers  over  tin 
directly  or  constructively,  he  di 
which  amounts  to  a  levy,  but  if 
not  seize  the  goods,  then  there  is  i 

[JjSRvis,  C.J. — ^According  to  th 
ment  on  the  other  side,  it  would  \y 
sary  not  only  to  shew  what  the  sh 
do,  but  also  to  negative  every  posi 
which  might  amount  to  a  levy  .J 

There  are  many  different  ways  i 
not  levying  might  take  place.  Thi 
rities  cited  hardly  bear  on  this  ca 
Usher  v.  Walters  the  question  wa 
ther  the  statute  of  Elizabeth  was 
after  the  sheriff's  fees  had  been  se 
the  Judges  under  the  7  Will.  4.  & 
c.  55.  It  was  admitted  there  thai 
sums  could  be  legally  taken,  for  tl 
nothing  in  the  declaration  to  she 
sums  were  taken  illegally.  The  < 
in  that  case  was  left  somewhat  i 
until  cleared  up  by  the  decision  in  . 
ton  V.  Cooke  (6),  where  it  was  held 
statute  of  Elizabeth  was  not  repe 
the  7  Will.  4.  &  1  Vict.  c.  55.  j 
the  cases  establish  is,  that  the  plaini 
shew  what  the  sheriff  should  hav 
and  what  he  did  take,  so  that  th 
might  see  for  what  to  give  their  ju< 
The  declaration  does  so  sufficieni 
it  is  good  without  any  reference 
statute. 

Phipson,  in  reply. 

Jervis,  C.J. — It  seems  to  me  th 
is  nothing  in  either  of  the  points  ing( 
urged  by  the  counsel  for  the  d^i 
The  declaration  alleges  that  certai] 

(6)  16Mee.&W.615;  8.cl7LawJ.II 
Exch.  141. 
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lie  defendants  in|violation  of 
'he  29th  of  Elisabeth,  and  it 
the  statute  referred  to  is  not 
It  of  the  28th  year  of  Eliza* 
is  nothing  in  that.  As  to 
nr,  I  think  that  the  allega- 
ily  proper,  but  is  the. only 
d  have  been  made.  If  there 
;  in  the  argument  for  the 
be  declaration  must  have 
negative  every  conceivable 
;h  a  man  might  duly  or  un- 
t  all  events,  if  the  allegation 
;  declaration  be  sufficiently 
[it  have  been  traversed. 
J.— -I  am  of  the  same  opin- 
le  first  question,  the  year  in 
ite  was  passed  is  not  mate- 
iie  other  point,  the  plaintiff 
lants  have  not  levied,  that  is 
lone  nothing  which  amounts 
order  to  raise  the  question 
the  defendants  might  have 
levy,  and  then  the  Judge 
ected  the  jury  on  the  point ; 
idants  had  not  been  satisfied, 
re  tendered  a  bill  of  excep- 

J.  and  Talfourd,  J.  con* 

Judgment  for  the  plaintiff. 


desiring  to  borrow  money  of  the  plaintiff, 
was  referred  by  him  to  his  attorney,  that 
the  attorney  drew  up  a  warrant  of  attor* 
ney,  and  volunteered  to  act,  and  did  act, 
for  both  the  plaintiff  and  the  defendant  in 
attesting  its  execution. 

«/.  Brown  shewed  cause,  relying  upon 
affidavits  in  answer. 

Hawkins^  in  support  of  the  rule,  cited 
Cocks  V.  Edwards {i), 

Cresswell,  J. — Considering  that  the 
facts  shew  that  the  attorney  acted  for 
both  parties,  which  is  contrary  to  the  sta- 
tute of  1  &  2  Vict.  c.  110.  8.  9,  I  am  of 
opinion  that  the  rule  should  be  made 
absolute. 

Talfourd,  J.  concurred. 

«/.  Brown  then  applied  to  the  Court  to 
deprive  the  defendant  of  the  costs  unless 
he  undertook  to  bring  no  action  against 
the  plaintiff. 

Cresswell,  J. — ^I  am  not  aware  of  any 
principle  on  which  I  can  deprive  the  de- 
fendant of  his  costs.  I  do  not  know  any 
remedy  he  could  have  except  by  applying 
to  the  Court. 

Rule  absolute^  with  costs. 


COOPER  V.  GRANT. 

Attorney — Attestation — At^ 
Parties— Costs— I  ^  2  Vict. 

setting  aside  a  warrant  of 
tdgment  signed  thereon^  and 
jeedings,  on  the  ground  that 
ad  attested  the  execution  of 
'  both  plaintiff  and  defendant, 
ive  the  defendant  of  the  costs 
\less  he  would  undertake  not 
Mm. 

was  obtained  to  set  aside 
f  attorney,  the  judgment 
If  and  the  subsequent  pro- 
1  an  affidavit  of  the  defen- 
itated  that  the    defendant, 
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THE  GREAT  WESTERN  RAILWAY 

COMPANY,  appellant;   good- 
man,  respondent.* 


Carriers  by  Railway — Liability  for  Loss 
of  Passenger*  s  Luggage — Bye-law^  Effect  of. 

The  plaintiff,  previously  to  travelling  by 
the  defendants*  railway,  paid  for  and  took 
a  second-class  ticket  and  delivered  her  lug- 
gage  into  the  hands  of  one  of  the  defendants* 
porters,  and  told  him  where  she  was  going, 
and  saw  him  label  it.  When  she  got  to  her 
journey* s  end,  her  box  was  missing,  and  it 
appeared  that  it  had  been  stolen.     She  sued 

(1)  2  Dowl.  P.O.  (N.8.)  65. 
•  Coram  Maale,  J.,  Cresswell,  J.,  Williams,  J. 
and  Talfourd,  J. 
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the  company  in  a  county  court  for  the  value. 
The  company,  in  their  defence,  relied  on  a 
bye-law  made  under  the  provisions  of  their 
private  act,  as  exempting  them  from  liability^ 
The  hye-law  was  in  the  following  terms  :— 
•*  Every  first-class  passenger  wUl  he  allowed 
112  Ih.,  and  every  second-class  passenger 
56  Ih.  of  luggage,  free  of  charge  ;  hut  the 
company  will  not  be  responsible  for  the  care 
of  the  same  unless  booked  aud  paid  for 
accordingly.**  It  did  not  appear  that  the 
plaintiff  knew  of  the  bye-law,  or  that  the 
bye-law  had  been  put  up  at  the  stations  as 
directed  by  the  act.  The  county  court  Judge 
found  for  the  plaintiff  for  the  fuU  amount  of 
the  value  of  the  luggage  :-^Held,  on  appeal, 
that  there  was  evidence  to  support  his  de* 
cision. 

The  following  case  was  stated  by  the 
Judge  of  the  Marylebone  County  Court  of 
Middlesex,  on  an  appeal  to  the  Court  of 
Common  Pleas. 

This  was  an  action  brought  in  the  above- 
named  county  court  to  recover  S5l,  14s, 
Sd.  the  amount  of  damages  alleged  to  have 
been  sustained  by  the  plaintiff,  Emma 
Goodman,  by  reason  of  the  defendants j  the 
Great  Western  Railway  Company,  having 
on  the  9th  of  October  1851,  received  the 
plaintiff  (as  was  alleged)  as  a  passenger  on 
the  defendants*  railway,  to  be  conveyed 
with  her  luggage  ifrom  Paddington  to  West 
Drayton  for  hire,  and  through  the  careless- 
ness, negligence  and  default  of  the  defen- 
dants, as  was  alleged,  part  of  the  plaintiff's 
luggage,  which  accompanied  the  plaintiff, 
was  lost  by  the  defendants,  and  had  never 
been  delivered  to  the  plaintiff. 

On  the  trial  of  the  case  in  the  said  court, 
before  Andrew  Amos,  Esquire,  the  Judge 
of  the  same  court,  the  following  facts  were 
proved  : — That  on  the  9th  of  October  last, 
the  plaintiff,  having  with  her  three  articles  of 
luggage  belonging  to  her,  consisting  of  one 
large  trunk  and  two  smaller  boxes  directed 
^  to  the  plaintiff's  address  at  Uxbridge,  was 
driven  in  a  cab  to  the  station  of  the  de- 
fendants' company  at  Paddington,  arriving 
there  a  little  before  twelve  at  noon.  That 
she  alighted  from  the  cab  and  called  a 
porter  of  the  defendants  to  assist  in  getting 
her  said  luggage  down  from  the  cab,  which 
the  said  porter  did.     That  the  train  by 


which  she,  the  plaintiff,  intended  to  trav^ 
not  starting  until  twenty  minutes  before    . 
P.M.,  the  plaintiff  desired  the  defendant 
porters  to  take  the  said  luggage  into  t:;:;;;;;;. 
second-class  waiting-room.      The  por«^, 
took  the  said  articles  of  luggage  into  ^^ 
waiting-room    accordingly,     the    plaic:^^ 
herself  going  there  with  the  said  Ingg^-^ 
The  porter  placed  the  said  luggage  on  t£ 
floor  and  left  the  room,  and  the  plaii»»-g 
remained  in  the  room  to  take  care  of  tMm> 
same  until  about  twenty  minutes  pait      1 
p.Bf.    That  the  plaintiff  then  left  the  wim^ 
ing-room  and  took   a  second-class  ticket 
from  Paddington  to  West  Drayton  by  t*« 
said  train  which  was  to  start  at  twen.'C:/ 
minutes  before  2  p.m.  and  paid  the  unx.^ 
fiEU'e  for  such  ticket.     She  then  called  mM^' 
other  of  the  company's  porters  to  her  a«»d 
told  him  that  she  and  her  luggage  w^ve 
going  to  West  Drayton  by  the  said  train, 
which  was  to  start  at  twenty  minutes  \^ton 
2  P.M.  and  desired  him  to  label  her  lug- 
gage   for  West  Drayton  by  that  tzain. 
That  the  porter  then,  it  being  about  lui2^ 
past  1  P.M.,  took  the  said  ^ree  artidtf 
of  luggage  and  labelled  each  of  them  oi 
the  presence  of  the  plaintiff,  who  prowd 
that  she  saw  them  labelled,  but  ^d  not 
see   for  what  place   they  were  labelled* 
That  West  Drayton  is  one  of  the  com- 
pany's  stations   on   the    company's  line. 
That  the  plaintiff  then  left  the  trunk  to 
the  care  of  the  porter,  and  without  ginng 
further  directions   or  waiting  to  sec  the 
said  luggage  put  into  the  train,  got  into 
one  of  5ie  carriages  of  the  train  which  w» 
to  start  at  twenty  minutes  before  2  tM»9 
and  the  train  accordingly  started  at  tiwnty 
minutes  before  2  p.m.,  and   the  plaintST 
proceeded  in  the  train  to  West  Dnyton* 
On  the  arrival  of  the  train  at  West  Dnf* 
ton,  she,  the  plaintiff,  asked  the  giurt  ^ 
her  luggage,  but  only*  received  two  d  ^ 
said  articles ;  the  third  article,  b^ng  ^ 
large  trunk  which  is  the  subject  €i  tv> 
action,  was  not  found,  and  has  never  bees 
delivered  to  her,  and  it  was  admitted  ^ 
it  had  been  stolen.     The  company  projed 
the  bye-laws,  of  which  the  following  »  • 
copy,  and  which  were  duly  proved  »t  the 
trial.     It  was  agreed  that  the  whole  of  th* 
bye-laws  should  be  considered  part  o^  the     j 
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Bye-Laws  of  the  Great  Western 

Railway  Company. 
>llowing  only  are  material  amongst 

oat.] 

person  will  be  allowed  to  travel 

railway  without  first  having  paid 
ind  received  a  ticket, 
ery  first-class  passenger  will  be 
112  lb.,  and  every  second-class 
r    56  lb.    of    luggage,    free    of 

but  the  company  will  not  be 
)le  for  the  care  of  the  same 
Doked  and  paid  for  accordingly, 
ins  of  luggage  and  merchandise  of 
icription  will  be  charged  for.  The 
*s  porters  will  load  and  unload 
kge  at  the  different  stations  free  of 

Dw  the  above  bye-laws, 

•JJ.  Patteson, 

'*  One  of  the  Judges  of  the 
Court  of  Queen's  Bench. 
14, 1840." 
less  proved  that  being  desirous  of 

and  booking  his  luggage,  he 
ired  to  do  so  a  few  weeks  ago, 
!  took  his  place,  and  asked  the 
's  servant,  of  whom  he  took  his 
id  firom  whom  he  got  a  ticket,  in 
e  of  which  he  travelled  by  one  of 
any's  trains  from  Paddington  to 
ayton,  to  be  allowed  to  book  and 
s  luggage,  but  the  said  servant  of 
any  told  him  to  give  his  luggage 
rters,  and  they  would  take  care  of 
iccordingly  gave  the  luggage  to 
3  company's  porters,  who  labelled 
le  left  it  with  him  without  any 
iirection,  and  it  was  afterwards 
livered.  No  evidence  was  given 
rt  of  the  company  of  any  arrange- 
ing  made  by  them  for  booking  the 
>f  passengers,  nor  was  the  porter 
lied  the  missing  luggage  produced 
ess.  The  plaintiff  did  not  book 
ige  or  any  part  of  it,  or  pay  any- 
the  company  in  respect  of  it.  It 
ended  on  these  facts  on  behalf  of 
dants,  the  railway  company,  that 
B  not  liable  for  the  lost  box,  on 
mds: — First,  that  it  had  never 
ivered  in  fact  into  the  custody  of 
any  so  as  to  make  them  liable  for 
lelivery  at  West  Drayton  or  else- 


where. Secondly,  that  the  company  are 
absolved  from  the  liability  by  their  bye- 
laws.  It  was  admitted  that  the  company 
were  not  in  any  way  protected  by  the- 
Carriers'  Act,  1 1  Geo.  4.  &  1  Will.  4.  c.  68. 
The  Judge  decided  that  the  defendants  were 
liable,  and  directed  a  verdict  to  be  entered 
for  the  plaintiff,  with  damages  352. 14^.3^., 
which  was  admitted  to  be  the  value  of  the 
contents  of  the  lost  box. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  decision  of  the  Judge 
was  right.  If  so,  the  verdict  is  to  stand 
and  remain  in  force.  If  not,  it  is  agreed 
between  the  parties  that  the  verdict  be 
entered  for  the  defendant,  or  a  nonsuit  be 
entered  as  the  Court  may  direct. 

The  parties  having  disagreed  as  to  the 
statement  of  some  of  the  above  matters, 
I  have,  at  their  request,  stated  the  same 
according  to  the  evidence. 

Willes,  for  the  appellants,  the  defen- 
dants below. — There  was  no  evidence  to 
sustain  the  judgment.  Drawing  every 
legitimate  inference  from  the  facts,  the 
Judge  below  ought  to  have  nonsuited  the 
plaintiff.  Admitting  that  there  was  some 
evidence  that  the  luggage  was  delivered  to 
the  company  to  be  carried,  there  was  no 
evidence  of  any  liability  on  their  part  for 
the  loss.  The  third  bye-law  made  under 
the  provisions  of  the  5  &  6  Will.  4.  c.  cvii. 
s.  144.  (1),  (the  defendants'  railway  act), 

(1)  5  &  6  WiU.  4.  c.  c?ii.  a.  144.  <*And  be  it 
further  enacted,  that  the  company,  at  some  general 
or  special  meeting  of  the  said  company,  ahall  have 
full  power  and  authority  from  time  to  time  to  make 
such  bye-laws,  orders  and  rules  as  to  them  shall 
seem  expedient  for  the  good  goyernment  of  the 
afiairs  of  the  said  company,  and  for  regulating  the 
proceedings,  and  remunerating  and  reimbursing 
the  expenses  of  the  said  directors,  and  for  the 
management  of  the  said  undertaking,  and  of  the 
officers  and  servants  of  the  said  company  in  all 
respects  whatsoever ;  and  from  time  to  time  to  alter 
or  repeal  auch  bye-laws,  orders  and  rules  or  any 
of  them  and  to  make  others ;  and  to  impose  and 
inflict  such  reasonable  fines  and  forfeitures  to  be 
levied  and  recovered  as  any  penalty  may  by  this 
Act  be  levied  and  recovered;  which  said  bye-laws, 
orders  and  rules  being  reduced  into  writing  under  the 
common  seal  of  the  said  company,  shall  be  printed 
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expretilj  exempts  them  from  luch  lia- 
bility, unlets  the  luggage  is  booked  and 
paid  for,  which  clearly  was  not  done  in 
this  case. 

[Maulb,  J.— Independently  of  the  bye- 
law,  the  defendants  would  have  been  liable. 
The  plaintiff  pays  for  her  ticket,  and 
delivers  her  luggage  to  the  porter.  That 
makes  the  defendimts  responsible  at  com- 
mon law.  Then,  can  you  say  that  the  bye- 
law  has  any  effect  when  the  plaintiff  had 
no  knowledge  of  it  ?] 

The  luggage  was  carried  gratuitously. 
Therefore  the  company  would  not  be  liable 
under  the  circumstances  of  the  present 
loss. 

[Maule,  J.— No.  The  fere  is  charged 
for  carrying  the  passenger  and  his  luggage. 
The  expression  in  the  bye-law  that  Uie 
passenger  will  be  allowed  to  carry  so  much 
luggage  "free  of  charge,"  means  firee  of 
any  extra  charge.] 

The  company  say  that  they  will  not  be 
responsible  for  the  care  of  the  luggage 
'*  unless  booked  and  paid  for  accordingly." 
The  company  will  carry  the  passenger's 
luggage,  but  the  passenger  must  look  after 
it. 

[Williams,  J.— The  luggage  is  not  to 
be  paid  for  at  all  unless  it  exceeds  a  cer- 
tain weight.] 

and  publUhed ;  andnuch  bye-laws,  orden  and  rules, 
except  such  aa  relate  solely  to  the  proprietors  or 
directors  of  the  saidcompany  or  toany  of  their  officers 
or  servants,  shall  be  painted  on  boards  and  hung 
up  and  aflBbied  and  continued  on  the  front  or  other 
conspicuous  part  of  the  sereral  toll-houses  to  be 
erected  on  the  said  railway  and  other  buildings  or 
places  at  which,  any  rates  or  tolls  shall  be  collected 
or  paid  under  the  authority  of  this  Act;  and  whioh 
boards  shall  from  time  to  dme  be  renewed  as  often 
as  the  same  or  any  part  thereof  shall  be  obliterated 
or  destroyed ;  and  such  bye-laws,  orders  and  rules 
shall  be  binding  upon  and  be  obserred  by  all  par- 
ties, and  shall  be  sufficient  in  all  oourta  of  law  or 
equity  to  ju»tify  all  persons  who  shall  act  under 
the  same ;  provided  that  such  bye-laws,  orders  or 
rules  ha  not  repugnant  to  the  laws  of  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland 
called  England,  or  to  any  directions  in  this  Act 
contained ;  and  all  such  bye-laws,  orders  and  rules 
shall  be  subject  to  approval  in  manner  hereinafter 
inentiooed.*' 


[Maule,  J. — Is  there'  any  ipale 
surance  ?  "  To  be  paid  far  aieard 
must  mean  according  to  Bome  sjeale. 

It  means  that  it  is  to  be  pai^for  j 
gage  for  which  the  company  will  be  i 
sible. 

[Maule,  J. — Is  it  competent  i 
company,  by  a  bye-law,  to  repea 
common  law  liability  as  eanieral 
proper  effect  of  this  bye-law  wooli 
give  the  directors  power  to  make  eo 
restricting  the  company's  liabili^ 
spect  of  luggage,  but  they  do  not*s 
have  proceeded  upon  it.  It  hai 
treated  as  a  dead  letter.] 

[Cresswbll,  J. — The  case  doi 
shew  that  the  company  have  gc 
proper  office  for  booking  luggage 
the  bye-law.] 

The  bye-laws  are,  by  section  144^ 
referred  to,  binding  on  all  parties 
put  up  at  the  stations. 

[Cresswell,  J. — The  case  says  n 
about  any  publication  of  the  bye-lai 

The  case  finds  that  the  b]^e«Ia«i 
duly  proved.  They  would  not' 1m 
laws  until  they  were  published.  Il 
be  taken  that  they  were  pabliahad« 
not  made  a  condition  precedent  ti 
coming  into  operation  that  they  she 
put  up  at  the  stations. 

7*.  /ones,  for  the  respondent,  W 

called  upon. 

Maule,  J.-— This  is  a  questioa  a 
whether  the  contract  alleged  was.i] 
and  whether  it  was  broken.  It'is  e 
to  decide  this  case  to  say  that  the-ef 
did  not  compel  the  Judge  (using^Ai 
in  a  qualified  sense)  to  decide -tfci 
primd  facie  liability  of  the  defendaa 
been  at  all  varied.  There  waa  0f 
on  which  a  jury  would  have  been- jl 
in  finding  in  favour  of  the  plaijitii& 
judgment  below  must  be  affirmed  afl 
costs.  .    ^     .! 

Cresswell,  J.,  WiLLiAin,'J.  aad 
FOURO,  J.  concurred.  ■f' 
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O.    THB    SAST    AMD 
IWDIA  DOCKS  AND  BIR- 

MuroHAii  juif enow  railway 

OOMFAITT. 

'  Peneet'^LiabUU^  to  make  and 
'jtitoming  Close^^CaUk  trespau- 
}  no.  c.  20.  s.  68. 

ieplahi^a  sheepf  irespasainp  on 
Mkrmfedwpan  ike  defendttnU*  rail* 
k  mdfomedf  iknmgh  a  defect  of 
ik  ike  defendant  were  bwnd  ae 
|0  make  amd  mainiainf  and  were 
M,  tkai  tke  phhUif  comld  noi 
her  at  eonmom  law  or  under  the 
?lamie$  Consolidation  Act,  1845 
oL  Cm  30.^  section  68»  or  on  the 
t  tke  drfendanis  exercised  a  dan^ 
U;  the  obligation  to  make  and 
meeSf  both  at  common  law  and  by 
f  W^y«V  ^  «  against  the 
fcenpiers  of  tke  adjoining  close* 

rhe  fint  count  of  the  declara- 
ly  that  after  the  passing  of  the 
Haasea  Consolidation  Act,  1845/ 
the  passing  of  ''  The  East  and 
i  Doeks  and  Birmingham  Junc- 
1846,"  the  defendants  were 
A  eertain  railway,  which  said 
ring  all  the  time,  &c.,  ran  and 
ipon  and  over  certain  land  taken 
of  the  same  under  the  provisions 
lie  in  such  case  made,  and  which 
y  of  the  defendants,  during  all 
te.t  was  nsed  for  the  propulsion 
ea»  fte.  by  locomotive  steam 
that  the  plaintiff  at  the  time 
was  lawfully  possessed  of  fifty 
,  whiefa  said  sheep,  before  and  at 
rheiiy  ftc,  were  depasturing  and 
sing  in  and  upon  certain  land 
big  and  being  adjoining  to  and 
poa  the  sfod  railway  of  the  de- 
Bid  to  and  upon  the  said  lands 
w  Ae  use  thereof;  that  it  be- 
WBi  the  duty  of  the  defendants 
id  ereet  a  sufficient  fence  in  and 
nid  land  so  taken  for  the  use  of 
hray  of  the  defendants,  or  adjoin- 
■aae  ndlway,  for  protecting  and 
catde  or  sheep  depasturing  or 
mpon  the  said  lands  so,  &c., 
faig  or  escaping  out  of,  or  off,  or 
eU  adgoanng  lands  to  or  upon 


the  said  nulwmy .  Yet  the  defendant*,  ttot 
regarding,  ftc,  did  not  nor  would  make  &t 
erect,  or  eansa  to  be  viadeor  erected^  in  or 
upon  the  said  land  so  taken  for  the  use  of 
the  said  railway  or  adjoining  to  the  sane,  a 
sufficient  or  any  fence  for  protecting  or 
preventing  the  sheep  of  the  plaintiff  so 
depasturing  and  being,  ftc,  from  straying 
or  escaping  out  of,  or  off;  or  from  the  said 
adjoining  lands,  &c.,  by  means  whereof 
and  for  want  of  such  fence  afterwards,  to 
wit,  &c.,  the  said  sheep  of  the  plaintiff,  so 
depasturing,  &c.,  strayed  or  escaped,  ftc, 
into  and  upon  the  said  raOway  of  the  de- 
fendants, and  a  certain  train,  &c.  struck  the 
said  sheep,  &c.  whereby  twelve  of  the  said 
sheep  of  the  plaintiff  were  killed. 

Second  count— -That  the  defendants 
made  and  erected  a  certain  fence  upon  the 
said  land  so  taken  for  the  use  of  their  rail- 
way, sufficient  for  protecting  and  for  pre- 
venting cattle  or  sheep  depasturing  on  the 
adjoining  land  from  straying,  &c.,  and 
thereupon  and  after  the  said  fence  had  been 
so  erected,  and  whilst  the  railway  was  being 
used  for  the  propulsion  of  trains,  &c.  it 
became  and  was  the  duty  of  the  defendants 
from  time  to  time  to  maintain  the  said 
last-mentioned  fence  so  erected  in  and 
upon  the  said  lands,  ftc,  sufficient  for, 
&c. ;  yet  the  defendants  did  not  nor  would 
maintain  the  said  last-mentioned  fence  suffi- 
cient for,  &c.,  by  reason  whereof  a  train 
struck  the  plaintiff's  sheep  and  twelve  of 
them  were  killed. 

Fleas — ^fourth,  to  the  first  count,  that 
it  was  not  the  duty  of  the  defendants  to 
make  or  erect  a  sufficient  fence  upon  the 
said  land,  &c.,  for  protecting  or  preventing 
cattle  or  sheep,  &c.  from  6tra3ring,  &c. 
modo  etformd;  sixth,  to  the  second  count, 
that  it  was  not  the  duty  of  the  defendant 
to  maintain  the  said  fence,  &c.  sufficient 
for,  &c.  modo  etformd;  seventh,  that  the 
Grreat  Northern  Railway  Cknnpany  before 
and  at  the  time  when,  ftc.  were  seised  in 
their  demesne  as  of  fee,  and  also  possessed 
of  and  in  the  said  lands  adjoining  to  and 
abutting  on  the  said  railway  of  the  defen- 
dants, from  and  out  of  which  the  said  sheep 
of  the  plaintiff  escaped  or  strayed  into  and 
upon  Uie  said  railway,  and  that  the  said 
sheep  of  the  plaintiff  before  and  at  the 
said  times  when,  &c.,  were  wrongfully  and 
unlawfully  in  and  upon  the  said  lands  of 
2D 
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the  said  Great  Koiihem  Railway  Company 
trespisashig  and  doing  damage  there  with- 
out the  leave  or  licence  of  the  said  last- 
mentioned  company,  and  that  the  plaintiff 
was  not  the  owner  or  occupier  of  the  lands 
from  and  out  of  which  the  said  sheep  so 
escaped  and  strayed,  &c.    Verification. 

Special  demurrer  to  the  fourth,  sixth, 
and  seventh  pleas. 

Tompson  ChUty  (April  28),  for  the  de- 
murrer.— It  is  agreed  that  all  questions  of 
form  shall  be  waived.  The  fourth  and 
sixth  pleas,  which  traverse  the  duty  to  erect 
and  maintain  the  fences,  as  alleged  respec- 
tively in  the  first  and  second  counts  of  the 
declaration^  are  bad  for  traversing  matter  of 
law.  The  duty  put  in  issue  by  them  is  an 
inference  in  law  from  the  frtcts  stated,  and 
is  therefore  not  the  proper  subject  of  a  tra- 
verse— Trotoer  v.  Chadmck  ( 1 ).  The  duty 
alleged  in  the  declaration  is  one  which  arises 
under  the  Railways  Clauses  Consolidation 
Act,  1845,  (8  &  9  Vict.  c.  20.)  section  68, 
by  which  railway  companies  are  bound  to 
make  and  maintain,  among  other  things, 
sufficient  fences  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the 
adjoining  lands  not  taken,  and  protecting 
such  lands  from  trespass,  and  the  cattle  of 
the  owners  or  occupiers  thereof  from  stray- 
ing thereout,  &c. 

[Jervis,  C.J.— If  this  be  treated  as  a 
mere  inference  from  the  act,  the  case  is  not 
within  the  act,  because  it  does  not  appear 
that  the  plaintiff  was  owner  or  occupier  of 
the  land.  J 

The  case  of  Brown  v.  MaUeti  (2)  shews 
that  the  allegation  in  a  declaration  in  case 
that  'Mt  became  the  duty  of  the  defendant" 
is  an  averment  of  an  inference  of  law,  which 
is  not  traversable.  As  to  the  seventh  plea, 
the  facts  agreed  upon  by  the  parties  for 
the  purpose  of  the  argument  were,  that  the 
plaintiff's  sheep  strayed  into  the  close  of 
the  Great  Nonhern  Railway,  through  a 
defect  in  the  plaintiff's  fences,  and  would 
have  been  liable  there  as  damage  feasant ; 
that  they  strayed  from  that  close  on  to  the 
defendants'  railway  in  consequence  of  a 
defect  in  the  fences,  which  the  defendants 

(1)  3  Bing.  N.C.  334;  a.  c  6  Law  J.  Rep.  (ii.s.) 
C.P.  47. 

(2)  5  Com.  B.  Rep.  599;  k.c  17  Law  J.  Rep. 
(jr.i.)  C.P.  227. 


were  bound  to  maintain  9Ji''% 
Great  Northern  Railway.'  N<*w 
mitted  that  as  between  the  pli 
the  defendants,  the  plaintiff  Daa; 
ciple,  be  taken  as  the  occupier  ti 
whence  his  sheep  strayed  ttpoa 
dants'  railway  ;  and  this  vie^  c 
is  confirmed  by  FatpceH  T;  lie 
North  Midland  RaUway  C&n 
That  was  an  action  under  the  5 
c.  55.  8. 9,  which  binds  railway 
to  keep  the  gates  at  the  end  of  I 
ings  closed,  and  it  was  there  a] 
the  plaintiff's  horses  being  lawA 
highway  strayed  upon  the  defen 
way.  The  defendants  traversed 
tion  that  the  horses  were  lawfti 
highway ;  and  it  was  held  that 
which  had  accidentally  escapee 
plaintiff's  field  into  a  public 
lawfully  on  the  highway  as  a 
railway  company.  It  is  qtiite 
a  trespasser  may  have  an  /tction 
jury  sustained  while  in  the  act  < 
mg — Barnes  v.  Ward  (4),  Da^l 
(5).  Moreover,  this  being  a  ca 
cising  a  dangerous  trade,  the 
were  bound  to  exercise  it  so  -ai 
damage  to  the  public. 

/.  Broton^  contr^.— The  defb 
not  liable  for  the  injury  com; 
This  is  an  action  for  not  maki 
maintaining,  fences, — an  old  act 
mon  law.  The  duty  to  fence  is 
nized  by  the  common  law,  btti 
always  a  duty  to  fence  as  ag 
particular  parties,  and  there  is  i 
where  a  duty  has  been  enforbed 
against  all  the  world.  In  thi 
adjoining  closes,  the  plaintiff  ahi 
that  he  is  owner  or  occupier  of  th 
close  or  has  a  right  of  comm 
2  Chitty' 8  Pleadings,  592,  LQhfs\ 
Heame's  Pleader,  61,  Ftizhe 
Brev.  128,  n.  (d).  Booth  v. 
Powell  V.  Salishurv  (7).  11 
Dovaston  v.  Payne  (s)  is  an  ezp 

(3)  20  Law  J.  Rep.  (n.8.)  aS.  SfS 

(4)  19  Ibid.  C.P.  195. 

(5)  10Mee.&W.546;i.cl2Uv 
Exch.  10. 

(6)  1  B.  &  Aid.  59. 

(7)  2  You.  &  J.  391. 

(8)  2  H.  Black.  527. 
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;rity..to  Aew^  tliat  although   the  Great 
If^HTtheni  jRailway  Con^any  might  have 
maiiit«aed  an  action  for  an  injury  to  their 
own  bones  atsajing  from  their  dose  upon 
tb  debpdants'y  yet  the  owners  of  trespass- 
ing hones  could  not  do  so.     In  that  case 
then  was  a  plea  in  har  of  an  avowry  for 
taking  cattle  damage  £easant|  that  they  had 
eieaped  from  a  public  highway  into  the  locus 
fifM&om  a  defect  of  fences,  and  it  was 
Jttldthatit  was  not  sufficient  to  allege  that 
the  hones  weze  in  the  highway,  hut  that 
^  pka  should  have  shewn  that  they  were 
jswiiilly  in    the   highway:    Sir  Francis 
U»f$  cue  (9)  was  there  referred  to.     It 
•pptan  from  that  case,  that  although  a 
9^  licence  from  the  Great  Nor^em 
;Bsibray  Company  to  the  plaintiff  would 
Jitye  been  sufficient  to  enable  him  to  re- 
vCOTer  against  the  defendants,  yet  having 
Ao  lifience  or  interest  he  cannot  recover. 
-!  i[WiuiAM8y  J.-— As  to  the  case  of  Faw- 
uUr.the  York  and  North  Midland  RaiU 
IM|  Company f  there  is  no  doubt  that  the 
jMktiff  there  would  not  have  been  enti- 
•4^  to  recover  at  common  law;    and  the 
'Wv^  therefore  arises,  what  change  has 
•  Voi  introduced  into  the  law  by  the  rail- 
way acts?] 

"iic  The  68th  section  of  the  Railways  Clauses 
fJoaioiiidation  Act  imposes  upon  the  rail- 
'piy  companies  the  common  law  liability 
-tf 'fencing  to  prevent  the  cattle  of  the 
•JVBtn  or  occupiers  of  the  adjoining  close 
'.Wtrttaeaying,  and  under  Sir  Francis  Leke's 
'ffM  It  licensee  may  be  deemed  a  temporary 
<^9cn|ier. 
r  -f9^i  itt  reply. 

^  !!'4ttyis»  C.J.-— I  am  of  opinion  that  the 
'T^^daiUs  ore  entitled  to  the  judgment  of 
"^Cbnil.,  The  case  is  one  of  consider- 
'^l^iiaportanoe,  and  the  plaintifis  and  the 
^^^odants  have  very  properly  disencum- 
■^^  it:Df  techniealities  in  order  that  the 
''^jQnen  on  it  may  be  a  guide  for  the  future. 
jAe  admitted  iacts  are  these, — that  the  de- 
i^^ts  were  bound  to  maintain  the  fences 
^  the  terms  of  the  act;  that  the  plaintiff 
^11^  owner  of  a  close  adjoining  a  close 
^wh;.waa  the  property  of  another  com- 
^y;  that  by  a  defect  in  his  fences  his 


sheep  came  on  the  adjoining  dose,  and 
by  a  defect  in  the  defendants'  fences  they 
strayed  into  the  defendants'  railway.  It 
is  not  suggested  that  the  sheep  were  killed 
wilfully  or  by  the  negligent  driving  of  the 
defendants'  servants.  Under  these  cir- 
cumstances, although  the  owners  of  the 
close  adjoining  the  railway  would  be  enti- 
tled to  maintain  an  action  for  an  injury 
done  to  their  cattle  straying  from  their 
close,  the  plaintiff  would  not  be  entitled  to 
do  so.  The  law  on  this  subject  is  laid 
down  in  Pomfret  v.  Ricrofl  (10).  "The 
general  rule  of  law,"  it  is  there  said,  "  is, 
that  I  am  bound  to  take  care  that  my 
beasts  do  not  trespass  on  the  land  of  my 
neighbour,  and  he  is  only  bound  to  take 
care  that  his  cattle  do  not  wander  from  his 
land  and  trespass  on  mine."  Now,  applying 
that  rule  to  the  present  case,  had  the  de- 
fendant any  right  to  have  his  sheep  on  the 
close  adjoining  the  railway  ?  It  is  ad- 
mitted that  they  were  there  not  by  any 
licence  or  right,  but  by  a  breach  of  duty  of 
the  plaintiff  himself.  Applying  the  rule 
of  law,  then,  and  the  cases  decided  upon  it, 
it  is  clear  that  the  defendants  would  be 
liable  for  the  non-repair  of  the  fences  only 
as  against  the  proprietors  of  the  adjoining 
close,  and  the  plaintiff  would  therefore  not 
be  entitled  to  maintain  this  action.  The 
next  question  is,  in  what  respect  the  act  of 
parliament  has  varied  the  ordinary  common 
law  liability.  It  seems  to  me,  Umt  so  far 
from  varying  the  liability,  the  statute  has 
very  properly  taken  the  rule  of  law  as  the 
measure  of  the  liability  to  be  incurred  by 
railway  companies  with  regard  to  fences, 
and  the  68th  section  has,  therefore,  cast 
upon  them  the  liability  to  make  and  main- 
tain fences  as  against  the  owners  or  occu* 
piers  of  adjoining  closes,  and  no  other. 
It  is  suggested  that  this  decision  may  con* 
flict  with  that  in  Fawcett  v.  the  York  and 
NorthMidlandBailway  Company,  But  that 
ia  not  so.  If  the  case  had  been  on  the 
common  law  liability,  Fawcett  could  not 
have  recovered  at  all,  but  it  went  upon  an 
act  of  parliament  which  imposed  on  the 
railway  company  the  duty  of  closing  tbe 
gates  under  all  circumstances.  It  is  said, 
in  the  third  place,  that  if  there  be  no  lia- 


(9)  3  Dyer,  365. 


(10)  1  Wins.  Saund.  321. 
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extending  the  common  law,  ye^  the  defen- 
dants are  liable  on  account  of  their  exer- 
ci^iifg  %4M»gff9ii^  trsA^-  .3Qt  the  caaes 
sb^Wtthat  ttufk  ia  not  so.  The  legulatiure 
apiibQri«i94  the'  defendants  to  oany  on  the 
riulFiiyf  and  th?  >egjalatnre  has  done  all 
itthoogbA  neoesawcy  to  .protect  the  public, 
by  making. the  4efendant8  liable  to  the 
ownera.and  occupiers  of  the  ac^oining  land. 
For  these  reasons^  I  am  of  opinion  that  the 
judgment  ahonld  be  for  the  defendants. 
,  CajEssvsLL,  J«<— I  am  entirely  of  the 
^me  opinion.  I  think  that  the  plaintiff 
cannot,  be  eadUed  to  recover  on  the  state  of 
fj^ta  admitted,  by  the  parties.  There  is 
no  complaint  that  the  buamess  of  the  rail- 
ymy  was  conducted  in  a  negligent  or  im- 
p^per  manner.  I  think  &Bt  I%e  King 
V*  /Vase  (11)  is  quite  in  point.  There, 
tbe^  legislature  having  le^^sed  a  dan- 
gerous traffic,  it  was  held  that  the  owners 
of  the  railway  were  subject  only  to  such 
liability  as  the  legislature  imposed.  The 
ebligation  cast  upon  the  defendants  here 
for  Uie  protection  of  the  owners  and  occu- 
piers of  adjoining  land  is  co-extensive  with 
a  prescriptive  liability,  but  that  would  not 
extend  to  cases  of  injury  to  cattle  trespass- 
ing on  the  adjoining  dose. 

rWiLLiAMS,  J. — I  am  quite  of  the  same 
opinion.  The  principle  of  the  common 
law  and  of  the  authorities  is  put  in  a  clear 
point  of  view  in  the  case  of  Dovasion  v. 
Payne.  The  only  question  is,  whether  the 
obligation  cast  upon  the  railway  company 
by  the  act  of  parliament  is  the  same  as  the 
common  law  obligation  to  fence,  or  throws 
on  them  a  general  duty,  bringing  the  case 
within  Fawcetty,  the  York  and  North  Mid- 
land  Railway  Company.  I  am  of  opinion 
that  the  act  of  parliament  creates  no  such 
general  duty.  It  is  admitted  that  the 
plaintiff  is  not  in  the  position  of  an  owner 
or  occupier,  and  therefore,  being  a  mere 
stranger,  he  cannot  maintain  any  action. 
Talfourd,  J.  concurred. 

Judgment  for  the  defendant. 


1852.     \ 
il20.  J 


HAYES  V.  KKBIIB. 


(U)  4B.  &  Ad.  30 
M.C.  26. 


S.C  2  Law  J.  Rep.  (n.s.) 


April 

Cimtty  emrl9^^m0rd^^mMS 

fVtttfwU  of  C§n9^iitk€iii%  ■  iopHP  ie|y 

-^-^ttbsequent  DeteM&n.    •'  .    <.r(  j 

.1    >  .   Ji 

The.Ultt  General  jMemmk 
anuUff  court  Judges  mhder  the  12^. 
c.  101.  «.  12.  Itself  that  W0fwmm^ 
mitment  shalfbear  dale  tm  the  df^4 
the  order  for  eommUmetU  »m  me 
shell  couiinue  in  feree  for  three  t 
months  and  no  longer  t-^HM^  Aa^^ 
arrested  under  m  ufarrtuU  wHM 
calender  monike  tfier  He  datey-i 
detained  in  eusiedg  after  the  empk\ 
the  three  numthe. 

Trespass  for  fidse  imprisonmeal, 
Plea,  justafying  under  a  wanan 

County  Court  of  Surrey,  dated  ti 
of  September  a.dw  1851,  fiiunde 
judgment  sumuKms,  under  Uie  i 
Vict.  c.  95,  whereby  the  j^ain^ 
committed  for  ten  days.  The  pka 
that  the  plaintiff  was  taken,  vm 
warrant,  within  three  ^^Vff!"^ . 
after  its  date. 

Replication-^That  under  the. 
conferred  by  the  act  12  &  18  Viet 
8.  12,  the  Judges  appointed  by  thi 
cellor  for  the  purpose  made  a  rule( 
Rule  131.),  that  warrants  of  conn 
shall  bear  date  on  the  day  on  wl 
order  for  commitment  was  made,  a 
continue  in  force  for  three  calendar 
from  such  date  and  no  longer, 
although  the  plaintiff  was  arrestei 
three  calendar  months  of  the  dat< 
warrant,  to  wit,  on  the  16th  of  I> 
a.d.  1851,  and  imprisoned  for  a  ti 
exceeding  ten  days  from  the  sail 
(to  wit)  until  the  25th  of  Decemi 
the  defendant  imprisoned  the  plain 
detained  him  in  prison  under  the 
after  the  19th  of  December  (wl 
three  calendar  months  expired)  u 
25th  of  December.     Verification. 

Demurrer. 

Channelly  Serj.  (April  19)  in  su] 
tlic  demurrer,  was  stopped  by  th( 
on   the  ground  that  the  point  hs 
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LXkcJdentally  decided  in  Ex  ptaU  (fNeitt 

<Hfardt  tOktA^  was  tailed  upoa  to  rap- 

pc»vi  0i»  ietpK<Milldiir«T-Tbe  rule  set  out  in 

t!he  replication,  andarlucli  liaa  all  the.  effect 

oC    an  act  of  parliament,  provides   that 

wiiiii  mits  of  ^onunttbeiit  ahaB  beside  out, 

l>gnring  •'  the  date  of*  the  tnSmt  of  conmiit- 

in«nt^  and  shall  be  in  force  for  three  months 

aflid  no  longer. 

-  (CanswELL,  J.^-— The  effect  of  the  con- 

stnetKNi  contended  for  by   the  plaintiff 

wonldbe,  that  if  a  person  was  ordered  to 

be  osnumitcd  for  forty  days,  and  a  warrant 

issued  immediately,  and  tiie  person  was 

opt  taken  uder  it  till  two  days  before  the 

expintion  of  the  three  months,  then  he 

would  be  entitled  to  his  discharge  at  the 

end  of  the  two  dsfyt,  and  no  new  eom- 

mAtnent  eonld  be  made,  because  the  first 

ivteexeeatedw] 

[icavis,  cCj.  —  The  efiect  of  the 
iwntiff  *s  oonstmction  would  be,  that  if  a 
Ma  bspt  out  of  the  way  till  the  three 
ii^^mbs  had  expired  all  bnt  one  day,  he 
<Mdd  net  be  eibctually  taken,  but  a  new 
^^iaiBUneat  'mBst  be  made  out.] 

The  power  to  commit  and  to  detain  is 
te  taaie,  and  if  a  man  may  not  be  com- 
oiittM  ■  OD  the   warrant  after  the   three 

-  '      (1)  M  L«w  jr.  Rep.  (H.B.)  C.P.  69. 


months,  why  should  he  be  liable  to  be 
detained? 

Jervis,  C.J.  —  I  shoold  ha:te  been 
sorry  had  we  been  obliged  by  any  teehnical 
nde  of  construction  to  decide  in  (hvour  Of 
the  plaintiff,  because  such  a  decision  would 
necessarily  have  the  effect  of  preventing 
persons  ^m  issuing  warrants.  Parties, 
against  whom  judgments  had  been  re- 
covered would  get  out  of  the  way,  and  if 
at  last  taken,  might  be  entitled  to  their 
discharge  after  a  very  short  imprisonment. 
But  I  am  happy  we  need  not  adopt  such  a 
construction.  Without  straining  the  lan- 
guage of  the  rule,  we  may  say  diat  it  was 
the  intention  of  those  who  made  it  that  the 
warrants,  like  various  writs,  are  not  to  be 
executed  after  a  certain  time^  but  that  is 
no  reason  why,  when  they  have  been 
executed  by  caption,  parties  should  not 
continue  in  custody  under  them.  I  think 
the  fair  meaning  of  the  rule,  which  was  not 
intended  to  limit  the  operation  of  the  act 
of  parliament,  is,  that  the  warrant  shall 
remain  in  force  for  three  months  and  no 
longer  for  the  purpose  of  apprehension; 
and  that  a  party  bdng  once  apprehended 
within  the  three  months  may  be  detained 
in  custody  afterwards. 

Cresswkll,  J.,  Williams,  J.  and  Tal- 
FOURD,  J.  concurred. 

Judgment /wr  the  defendmii. 
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lis  day  duly  served  with  copy  writ 

Ind'ba]^. 
name.     My  charges  are  as  below, 
please  remit  by  post-office  order. 
"I  am,  dear  sir,  yours  fiEdthfully, 
"Way  pozens. 

ng  at  teTemiV^riMMatling  HP-  *  •'  <  >  - 
ei  M  to  defendant*  t  christian  name 

ilteringwrit 3    4 

to  yon  thereon  and  postage S    7 

ndferrice — fire  miles 10    0 

Hi y*a«tidposta0B  ...... <....^......       S    7 

£10    6 

i  Graham,  Esq.,  solicitor,  Carlton 
onbers,  8,  Regent  Street,  London." 

"Carlton  Chambers,  8,  Regent  Street, 
Dec.  11,  1851. 
*'Poole  V.  Barker. 
ear  Sir, — Be  pleased  to  send  me  an 
rit  of  the  service  of  this  writ,  with 
lomft  of  your  fttrdier  charges,  which, 
ibbief  idready  received,  shall  be  re- 
I  to  you  in  the  way  you  direct. 
"Yours  truly, 
"J.  Graham. 
I'Costens,  Esq." 

^'  '    •   ••  Haverfordwest,  Dec  18, 1851. 
"^      ^Pdolev.  Barker. 
!^  Sir,— With  this  you  have  affida- 
'^^fervice  of  writ  of  summons,  and 
U/ further  charges. 
•J      '       ** Yours  faithfully, 

"Wm.  Cozens. 
/^ 
it  of  Icmner  charge  10    6 


it  and  oath    6    0 

and  postage 


6    0\ 
8    7/ 


0    9    7 


£1  10    1 

i  Graham,  Esq.,  solicitor,  Carlton 
imliers,  8,  Regent  Street,  London." 

**  Carlton  Chambers,  8,  Regent  Street, 
Janiuiv  18, 1851. 
**PooleT.  Barker. 
Near  Sir,— Enclosed,  I  beg  to  send 
ixntice  of  declaration  and  particulars, 
I'^riU  thank  you  to  have  served 
ifendant  without  delay,  and  inform 
fids  ixm&j  with  an  account  of  your 
ei,  wMch  T  ^wfll  remit  you,  together 
iluMe  already  received,  upon  ascer- 
gi<llMr'aHMmM> 

•*'Yaurs  truly, 
fT(  ui.;       *       "J.Graham. 


"HaTerfordwest,  January  15,  1852. 

^i>ear  Sir,i^6tice^ld^cibranon  was 
this  morning  duly  served,  my  further 
charges  are  :— 

Copy  notice  of  declaration  and  service — 

fiye  miles ^^ 0  10    0 

Xc^r  tq^  i(|»ri8^ytfiltli#ieieplj^nd  postage  0    8    7 

£0  13    7 
My  former  charges 1  10    1 

.-€2  8  8 
The  amount  of  which  please  to  remit  me 
by  a  post-office  order  by  return :  to  oblige 
me,  before  you  issue  execution  you  will, 
perhaps,  think  it  right  to  ascertain  whe- 
ther defendant  is  then  in  the  county  of 
Pembroke,  because  it  is  said  to  be  the 
defendant's  intention  to  come  in  and  reside 
in  lodgings  in  this  town  and  county,  which 
is  a  separate  jurisdiction. 

"  I  am,  dear  sir,  yours  fsEdthAiny, 
"Wm.  Cozens. 
"John  Graham,  Esq.,  solicitor,  Carlton 

Chambers,  8,  Regent  Street,  London." 

The  writ  in  Poole  v.  Barker^  and  the 
notice  of  declaration  referred  to  above, 
were  also  proved.  For  the  defendant  it 
was  objected,  that  the  letters  containifig 
the  bills  of  costs  did  not  shew  in  what 
court  the  business  was  done,  and  the  plain- 
tiff was  nonsuited. 

Quain  (May  29)  obtained  a  rule  nisi  to 
set  aside  the  nonsuit,  and  for  a  new  trial ; 
against  which — 

Hawkins  now  shewed  cause.-— The  bills 
do  not  satisfy  the  statute,  unless  the  client 
can  collect  jBnom  them  alone  in  what  courts 
the  business  charged  for  was  done.  The 
defendant  here,  though  an  attorney,  must 
be  regarded  as  a  person  ignorant  of  law 
matters,  and  the  bills  by  themselves  would 
not  give  an  ignorant  person  sufficient  in- 
formation—- Diwtf*  V.  Wright  (1),  Iwmey  v. 
Marks  {2). 

[Jervis,  C.J. — ^Under  the  statute  2  Geo. 
2.  c.  23.  costs  could  only  be  taxed  by 
the  officers  of  the  common  law  court  in 
which  the  business  was  done,  but  now  they 
may  be  taxed  in  any  one  of  those  courts  if 
they  are  ibr  common  law  business.     I  do 

(1)  8  Com.  B.  Rep.  881 ;  s.  o.  19  Law  J.  JUg. 
(thaS  C.P.  137. 

(2)  16  Mee.&W.848;  S.C.  17  Law  J.  Rip.  {v^.) 
Exch.  Ifl5.  '    ^' 
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not  think  that  in  late  cases  that  distinction 
has  been  sufficiently  regarded.] 

The  reason  for  requiring  the  eoort  to  be 
stated  given  in  EngUheart  v.  Moore{jSi)  is» 
that  the  fees  differ  in  the  different  courts. 
The  writ  in  the  cause  of  Poole  v.  Barker 
was  no  doubt  sent  by  the  defendant  to 
the  plaintiff,  so  that  at  that  time  the  de- 
fendant must  have  known  in  what  court 
the  business  was.  But  the  writ  was  neyer 
returned  to  him;  so  that  the  knowledge 
he  had  was  no  greater  than  that  which  a 
defendant  has  in  every  case  where  he  is 
personally  serred  with  a  writ,  and  the 
attorney  whom  he  employs  to  defend  the 
acticm  sues  him  for  his  bill  of  costs.  In 
Sargeni  v.  Gannon  (4)  this  Court,  although 
deciding  that  the  bill  there  gave  sufficient 
information,  treated  the  law  as  established 
that  an  attorney's  bill  should  shew  the  name 
of  the  cause  and  the  name  of  the  court. 

Qnain^  in  support  of  the  rule. — ^The 
statute  6  ft  7  Viet.  c.  73.  does  not  require 
any  court  to  be  mentioned  in  the  bill,  but 
the  Judges  have  said  that  within  the  spirit 
of  the  statute  the  bill  must  shew  either  by 
express  words  or  reasonable  intendment  in 
what  court  the  business  was  done.  The  first 
letter  here  was  from  the  defendant  himself, 
and  enclosed  a  writ  of  summons,  which,  of 
course,  stated  the  court  from  which  it  was 
issued.  The  second,  from  the  plaintiff  to 
the  defendant,  refers  to  the  previous  letter, 
and  contains  the  first  bill  of  costs,  1/.  0«.  6^. 
Surely,  as  to  that  bill,  the  defendant  had 
sufficient  information  of  the  cause  and  the 
court.  As  to  the  second  bill  for  9«.  7^m 
the  correspondence  is  equally  clear,  and 
refers  to  tiie  same  writ.  As  to  the  third 
bill  foir  18«.  Td.f  the  defendant  sends  the 
plaintiff  a  notice  of  declaration,  and  that, 
like  the  writ,  of  course,  stated  the  court 
in  which  the  action  was  pending,  and  the 
plaintiff's  letter  in  answer  refers  to  the  ser- 
vice of  that  notice.  (He  was  then  stopped.) 

Jeevis,  C.J. — ^This  rule  must  be  made 
absolute.  No  doubt  the  words  of  the  sta- 
tute have  been  complied  with  here,  and,  as 
I  think,  the  spirit  also.  Enclosed  in  the 
letters  from  the  defendant  are  the  writ  and 

(S)  15Mee.&W.548;  t.e.  IfiLawJ.Rep.  (h.8.) 
Exeh.  S12. 

(4)  7  Com.  B.  Rep.  748{  a.  c  18  L«v  J.  Rep. 
(H.S.)  C.P.  120. 


the  notice  of  dedaratbn;  and  ti 
frt>m  the  plaintiff  in  answer,  ia 
states  his  chams,  refer  to  the  d 
so  enclosed,  l^e  name  of  the  eoi 
fore,  sufficiently  appears  from  d 
spondence,  and  the  statute  tm 
signed  bill  to  be  delivered  hM  I 
pUed  with. 

Maulb,  J.— -I  am  of  Uie  tame 
The  bill  here  is  not  such  as  haa 
subject  of  discussions  in  seven 
cases,  containing  a  long  string  o 
in  several  transactions  and  ix 
courts,  but  it  is  about  businesi 
one  particular  transaction  in  one  ] 
court.  The  evidence  in  the  ea 
series  of  correspondence.  The  d 
in  the  first  letter,  encloses  a  writ 
tain  court,  and  asks  the  plaintifi 
it,  and  inform  him  of  his  chaig 
plaintiff,  accordingly,  serves  the 
sends  a  bill  of  his  charges.  A 
the  defendant  requires  the  plain 
another  piece  of  business  for  hii 
same  cause,  which  the  plaintiff  * 
sends  a  bill  for  his  further  charge 
the  defendant  sends  a  notice  of  d< 
in  the  same  cause,  which  the  plain 
in  like  manner  as  he  had  served 
and  sends  a  bill  of  his  chatgea  for 
that  these  charges  are  for  a  series 
done  in  a  particular  cause,  the  or 
the  defendant  all  shewing  the 
which  the  business  Is  to  be  don« 
answers  containing  the  plaintiff' 
charges  referring  to  those  orders 
these  circumstances,  I  think  eadh 
bills  was  a  good  signed  bill.  I 
clear,  taking  the  whole  cones 
togedier,  that  sufficient  infonu 
given  to  the  defendant  of  the  court 
the  business  was  done ;  and  I  \ 
act  has  been  complied  with  literal 
its  spirit  according  to  all  the  decid 

Cress w£LL,  J. — I  am  enthtd 
same  opinion.  The  letters  of  the 
containing  the  bills  and  refefrii 
defendant's  orders,  gave  ample  iai 
of  the  court  in  which  the  cause  n 

Talfou&d,  J. — I  think  the  nn 
court  in  which  the  business  was 
virtually  included  in  this  conreq^ 
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FOSTER  r.  CnABB. 


Pleading — Special    Traverse  —  Detin  ue 
far  a  Deed — DeUvery'-^Possession. 

In  a  special  traverse^  both  the  inducement 
and  the  traverse  should  he  sufficient.  The 
test  whether  the  traverse  he  sufficient  or  not 
u,  whether  the  former  pleading  would  be  suffi- 
cient if  the  allegation  traversed  were  struck 
out  of  it. 

In  detinue  for  a  deed,  the  defendant 
pleaded  thai  S,  one  of  two  co-trustees 
under  the  deed  for  the  plaintiff,  the  cestui 
que  trust,  got  possession  of  the  deed ;  that 
•V.  delivered  it  to  the  defendant,  to  be  re- 
delitered  to  him  on  request,  and  that  the 
defendant  detains  the  deed  on  behalf  of  S, 
^nd  ly  his  authority.  The  plaintiff  replied 
that  G,  and  not  S,  was  possessed  oft/te  deed, 
««rf  delivered  it  to  the  defendant  at  the 
^^quest  and  by  the  authority  of  the  plaintiff, 
0^  that  the  defendant  holds  the  deed  by 
^rtue  of  such  request  and  authority,  absque 
^oc,  that  S.  delitered  the  deed  to  tihe  defen- 
^t,  modo  et  forma. 

Ileld,  that  the  replication  was  good, 

^tinue  for  an  annuity  deed. 

^  Plea — That,  by  the  said  deed,  after  re- 

^^Qg,  amongst  oUicr  things,  that  the  phain- 

^iff  had  contracted  and  agreed  with  the  said 

^*  Ball  for  the  purchase  of  an  annuity  of 

jpo^.,  for  and  during  the  life  of  the  said 

^'  Bap,  for  the  sum  of  650/.  to  be  subject 

to  re^parchase  upon  the  terms  thereinafter 

Mentioned,  and  that  upon  the  treaty  for  the 

*"d  purchase  it  was  agreed  that  the  said 

•nnuity  should  be  secured  by  a  conveyance 

®^  the  hereditaments  and  premises  thercin- 

**^  described,  and  an  assignment  of  the 

Nicy  thcrcinaiter  recited,  upon  the  trusts, 

*^d  witi  the  powers  thereinafter  expressed 

^^^  cpntaineq  of  and  concerning  the  same 

^^^cdvely^   and    that   the   said  annuity 

^^uld  be  fiirthor  secured  by  the  covenants 

^^^rpnaftpr  contained,  and  by  the  warrafits 

,  ^itorn^   thiereinaftcr  respectively  re- 

^^d:  it  wa^  hy  the  said  deed  witnessed, 

^^^  in  .consideration  of  the  said  sum  of 

^?*.  iterling  to  the  said  G.  Ball  paid  by 

?*  pUntiflf^  at  or  before  the  execution  of 

^^  {Wnents,  he  the  said  G.  Ball   did 

^'^t,  bargain  and  sell  to  the  plaintiff,  his 

'^^tort,  &c.,  an  annuity  of  100^.  for  the 
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life  of  the  said  G.  Ball,  and  to  be  charged 
and  chargeable  upon  the  hereditaments, 
&c.,  to  have  and  take  the  said  annuity 
unto  the  plaintiff,  &c.,  for  and  during  the 
life  of  the  said  G.  Ball,  to  be  paid  and  pay<r 
able  as  therein  mentioned ;  and  it  was  by 
the  said  deed  further  witnessed,  that  in 
consideration  of  the  said  sum  of  650/.  so 
paid  to  G.  Ball  by  the  plaintiff,  and  in 
consideration  of  the  sum  of  10s,  to  the 
said  G.  Ball  paid  by  D.  Colombine 
and  E.  Bridges  Swindall,  at  or  before 
the  execution  of  the  said  indenture,  the 
receipt  whereof  was  thereby  acknowledg- 
ed, he  the  said  G.  Ball  had  granted,  bar- 
gained, sold  and  released,  and  by  the  said 
deed  (which  in  respect  of  such  heredita- 
ments and  premises  secondly  thereinafter 
described  as  were  of  freehold  tenure,  and 
for  the  purpose  of  barring  the  estate  tail 
in  remainder  of  the  said  G.  Ball  therein, 
were  intended  to  be  enrolled  in  Her 
Majesty's  High  Court  of  Chancery  in 
Ireland,  in  pursuance  of  the  act  for  the 
abolition  of  fines  and  recoveries  and  for 
the  substitution  of  more  simple  modes  of 
assurance  in  Ireland)  did  grant,  bargain, 
sell  and  release  unto  the  said  D.  Colom- 
bine and  £.  B.  Swindall  (such  parts 
thereof  as  are  of  freehold  ttmure  being  in 
their  actual  possession,  by  virtue  of  a  bar- 
gain and  sale  to  them  thereof,  made  by  the 
said  G.  Ball,  in  consideration  of  5s,  by 
indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  the  said  deed,  for 
the  term  of  one  whole  year,  commencing 
from  the  day  next  before  the  day  of  the 
date  of  the  same  indenture  of  bargain  and 
sale,  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession),  their 
heirs,  executors  and  administrators,  c/rtain 
messuages,  &'c.,  therein  mentioned,  and 
which  the  said  G.  Ball  had  an  estate,  pro- 
perty, right  and  title  to,  as  therein  men- 
tioned, and  the  reversion  and  reversions, 
remainder  and  remainders,  yearly  and 
other  rents,  issues  and  profits  of  all  and 
singular  the  aforesaid  messuages,  farm 
lands  and  other  hereditaments,  and  all  the 
estate,  right,  title,  &c.  of  the  said  G.  Ball, 
into  and  upon  the  same  hereditaments  and 
premises,  to  have  and  to  hold  the  heredita- 
ments and  premises  first  thereinbefore  de- 
scribed and  intended  to  be  thereby  released 
and  conveyed,  but  subject  to  the  life  estate 
2E 
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of  the  said  G.  Ball,  the  father  of  the  said 
G.  Ball,  therein ;  and  as  to  the  land  of 
Prior's  Town  and  Killarty,  with  the  ap- 
purtenances, to  the  annuity  of  150/.,  hy 
the  therein  recited  indenture  of  the  23rd 
of  February  1821  secured  to  Sarah  Ball, 
and  subject  to  the  sum  of  4,500Z.,  by  the 
therein-recited  indenture  of  the  15th  of 
March  1821  secured  for  the  benefit  of 
Mary  Jane  Ball,  E.  Ball,  and  L.  Ball,  and 
to  the  therein-mentioned  term  of  five  hun- 
dred years  for  securing  the  same,  and  to 
the  sum  of  2,000Z.,  by  the  same  indenture 
secured  for  the  benefit  of  the  other  children 
of  the  said  G.  Ball  the  father,  and  Sarah 
his  wife,  in  case  there  should  be  any  such 
other  children,  unto  the  use  of  D.  Colom- 
bine  and  E.  Swindall,  their  heirs  and 
assigns,  during  the  life  of  him  the  said 
G.  Ball,  party  thereto,  without  impeach- 
ment of  waste ;  and  to  have  and  to  hold 
such  of  the  hereditaments  and  premises 
secondly  thereinbefore  described  and  in- 
tended to  be  thereby  released  and  conveyed 
as  were  of  freehold  tenure,  subject  to  the 
life  interest  of  the  said  G.  Ball  the  father 
thereout,  unto  and  to  the  use  of  the  said 
D.  Colombine  and  E.  B.  Swindall,  their 
heirs  and  assigns,  for  all  such  estate  and 
interest  as  the  said  G.  Ball,  party  thereto, 
could  by  the  said  deed  lawfully  create 
therein,  and  absolutely  freed  and  for  ever 
discharged  from  the  estate  tail  of  the  said 
G.  Ball,  party  thereto,  under  the  said  re- 
cited indenture  of  the  15th  of  March  1821, 
or  otherwise;  and  to  have  and  to  hold 
such  of  the  hereditaments  and  premises 
secondly  thereinbefore  described  and  in- 
tended to  be  thereby  assigned  and  con- 
veyed, as  are  of  leasehold  tenure,  but 
subject  to  the  said  life  interest  of  the  said 
G.  Ball  the  father  therein,  unto  the  said 
D.  Colombine  and  E.  B.  Swindall,  their 
executors,  &c.,  for  all  the  term  or  terms  of 
years  now  to  come  and  unexpired  therein. 
But,  nevertheless,  as  to  the  hereditaments 
thereinbefore  described  and  intended  to 
be  thereby  released,  assigned  and  con- 
veyed, upon  and  for  the  trusts,  intents  and 
purposes,  and  with  and  subject  to  the 
powers  and  provisions  thereinafter  ex- 
pressed and  declared  of  and  concerning  the 
same,  that  is  to  say,  upon  trust  that  the 
said  annuity  of  lOOZ.  or  any  part  thereof 
should  at  any  time  or  times  thereinafter 


be  in  arrear  for  the  space  of  t 
next  after  any  of  the  days  or  ti 
before  appointed  for  payment 
or  if  the  premiums  and  oth 
money  thereinafter  covenante< 
or  any  of  them,  should  at  f 
times  thereafter  be  in  arrear  fi 
of  three  months  next  after 
days  or  times  after  which  the  \ 
have  become  due  and  payable 
G.  Ball,  party  thereto,  then  a 
such  cases,  and  so  often  as  the 
happen,  they,  the  said  D.  Col 
E.  B.  Swindall,  or  the  survive; 
the  heirs,  executors  or  admi 
such  survivor,  their  or  his  assi 
by  and  out  of  the  rents,  issue 
of  the  said  hereditamenta  a 
thereinbefore  described  and  in 
thereby  conveyed,  or  any  par 
by  bringing  actions  against  ti 
occupiers  of  the  said  heredit 
premises  respectively  for  the 
the  rents,  issues  and  profits  tl 
such  other  ways  and  means  a 
him  should  seem  meet,  lev; 
such  sum  or  sums  of  money  ; 
sufficient,  or  as  they  or  he  « 
expedient,  for  paying  and  sati 
plaintiff,  his  executors,  &c, 
nuity  of  100/.,  and  also  the  sa 
and  other  money  therein aftei 
to  be  paid,  or  such  part  thereof 
as  should  be  in  arrear  and  un] 
costs,  charges  and  expenses 
which  the  said  D.  Colombin< 
Swindall,  or  either  of  them,  tl 
of  their  heirs,  executors,  admi 
assigns,  had  paid  or  been  putui 
of  non-payment  thereof  res] 
otherwise  in  execution  of  the  ti 
created,  and  should  pay  am 
monies  to  be  levied  and  raise 
petent  part  thereof,  in  or  towa 
.  or  satisfaction  of  the  said  arrear 
and  other  monies,  costs,  chai 
penses  accordingly,  and  pay  tl 
any,  unto  the  said  G.  Ball,  p 
his  heirs,  &c.,  for  his  and  £t 
and  benefit,  and,  subject  to  the 
said,  should  permit  and  sui 
G.  Ball,  party  thereto,  his  hi 
receive  and  take  the  rents,  issi 
fits  of  the  same  hereditamer 
mises  for  his  and  their  own  use 
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r  the  said  deed  it  is  further  witnessed 
•rthe  consideration  aforesaid,  he  the 
.  Ball,  party  thereto,  did  thereby 

I,  sell  and  assign  unto  the  said 
ombine  and  £•  B.  Swindall,  their 
)rs,  &c.,  a  certain  policy  of  assurance 

mentioned,  and  the  sum  of  200/. 
r  assured,  and  all  other  monies  to  be 
obtained  under  or  by  virtue  of  the 
)iicy,  together  with  full  power  and 
ty  to  ask,  demand,  sue  for,  recover, 

and  give  effectual  releases  and 
ges  for  the  said  sum  of  200/.,  and 
er  monies  to  be  had  or  obtained 
or  by  virtue  of  the  said  policy,  to 
bold,  receive  and  take  the  said 
and  sum  of  200/.   and  all  other 

thereby  assigned  or  intended  so  to 
>  the  said  D.  Colombine  and  £.  B. 

II,  their  executors,  &c.,  upon  and 
trusts,  intents  and  purposes,  and 
to  the  powers  and  provisions  there- 
expressed  and  declared  of  and  con- 
:  the  same.  And  the  defendant  avers 
nder  and  by  virtue  of  the  said  deed 
» premises  aforesaid,  the  said  £.  B. 
11  and  the  said  D.  Colombine  took 
d  a  property  and  a  right  and  title 
said  deed  and  to  the  possession  of 
oe,  and  that  after  the  making  of 
d  deed,  and  before  the  plaintiff  had 
d  or  had  possession  of  the  same, 
fore  the  said  detention  in  the  de- 
«  mentioned,  and  before  the  com- 
nent  of  this  suit,  to  wit,  on  the  26th 
smber  1842,  the  said  E.  B.  Swindall 
id  and  had  possession  of  the  said 
and  the  said  D.  Colombine  after- 
to  wit,  on  the  22nd  of  July  1845, 
ind  the  said  G.  Ball)  the  father  of 
\  G.  Ball,  the  party  to  the  said  deed, 
ids,  to  wit,  on  the  day  and  year 
Tesaid,  also  died.  That  afterwards, 
Tore  the  commencement  of  this  suit, 
fore  the  said  detention  by  the  de- 
i  of  the  said  deed,  and  whilst  the 
•  B.  Swindall  was  possessed  of  the 
Jed,  to  wit,  on  the  1st  of  January 
the  said  E.  B.  Swindall  delivered 
d  deed  to  the  defendant,  to  be  by 
pt,  and  to  be  re-delivered  by  him 
said  £.  B.  Swindall  on  request ; 
detained  and  detains  the  said  deed 
te  pluntiff,  for  and  on  the  behalf  of 
IE.  B.  Swindall,  by  the  authority. 


licence  and  request  of  the  said  £.  B. 
Swindall,  to  him,  the  defendant,  for  that 
purpose  first  given,  granted  and  made. 
That  the  plaintiff's  property  in,  and  right 
and  title  to  the  said  deed  was  and  is 
derived  and  acquired  from  and  by  reason 
of  his  being  a  party  to  the  same,  and  not 
otherwise.     Verification. 

Replication — That  before  the  defendant 
was  possessed  of  the  said  deed  in  the  said 
last  plea  mentioned,  and  after  the  death  of 
the  said  D.  Colombine,  one  G.  Green,  and 
not  the  said  E.  B.  Swindall,  was  possessed 
of  the  said  deed,  and  being  so  possessed 
thereof  the  said  G.  Green  delivered  the 
same  to  the  defendant  at  the  request  and 
by  the  authority  of  the  plaintiff,  and  die 
defendant  at  the  request,  and  by  the  au- 
thority, and  on  behalf  of  the  plaintiff,  then 
received  the  said  deed  of  and  from  the 
said  G.  Green,  and  hath  always  held  and 
still  holds  the  same  under  and  by  virtue 
of  such  last-mentioned  request  and  au- 
thority, without  this,  that  the  said  £.  B. 
Swindall  delivered  the  said  deed  to  the 
defendant  in  manner  and  form  as  in  the 
said  last  plea  alleged. 

Special  demurrer, — stating,  among  other 
grounds,  that  the  special  traverse  in  the 
replication  is  immaterial,  and  that  the  rest 
of  the  plea  would  be  an  answer  to  the 
action  ;  that  if  the  defendant  detained  the 
deed  on  behalf  of  the  said  E.  B.  Swindall, 
by  his  authority,  licence  and  request,  the 
action  is  not  maintainable,  although  he 
may  not  have  delivered  the  deed  to  the 
defendant ;  that  the  inducement  to  the 
traverse  in  the  replication  is  bad  and  in- 
consistent with  the  declaration,  because  if 
the  defendant  always  held  the  deed  by  vir- 
tue of  the  request  and  authority  of  the  plain- 
tiff, the  plaintiff  has  no  ground  of  action ; 
and  that  the  plea  should  have  been  pleaded 
by  way  of  estoppel,  with  the  proper  formal 
commencement  and  conclusion. 

J.  Brown,  in  support  of  the  demurrer. 
— The  replication  being  by  way  of  estoppel 
ought  to  have  been  so  pleaded,  with  the 
proper  formal  commencement  and  conclu- 
sion— Freeman  v,  Cooke  {I),  Sanderson  v. 
Collman  (2),  The  General  Steam  Navigation 

(1)2  Exch.  Rep.  654  ;  s.  c.  18  Law  J.  Rep.  (n.s.) 
Exch.  114. 

(2)  4  Man.  &  G.  209 ;  s.  c.  11  Law  J.  Rrp.  (n.s.) 
C.P.  270. 
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Company  v.  Guillou  (3),  1  Wms.  Saund, 
325,  a,  fi.  4.  The  plea  states  that  Swindall 
delirered  the  deed  to  the  defendant.  It 
cannot  be  disputed  that  Swindall  himself 
bad  a  right  to  retain  it ;  and,  if  so,  it  is 
clear  that  he  could  make  the  defendant  his 
agent  to  retain  it — Com,  Dig,  tit.  'Attorney,' 
cc.  1.  and  3.  The  demurrer  only  admits 
that  Swindall  did  not  deliver  the  deed  to 
the  defendant;  but  that  is  not  a  sufficient 
answer  to  the  plea. 

[Cresswell,  J, — The  argument  is,  that 
if  the  delivery  to  the  defendant  had  not 
been  stated  in  the  plea,  and  it  had  been 
merely  alleged  that  the  defendant  retained 
the  deed  by  the  licence  and  authority  of 
Swindall,  that  would  have  been  sufficient.] 

The  allegation  in  the  plea  as  to  the 
delivery  by  Swindall  to  the  defendant, 
which  is  negatived  in  the  special  traverse, 
may  be  struck  out  altogether ;  and  then  the 
replication  affords  no  answer  to  the  rest  of 
the  plea. 

[Maule,  J. — You  say  that,  in  arguing 
a  demurrer  on  a  special  traverse,  the  in- 
ducement is  to  be  disregarded.  If  so,  what 
is  the  use  of  an  inducement?] 

It  seems  to  be  useless,  like  many  other 
things  in  pleading. 

[Maule,  J. — That  may  be ;  but  still 
so  long  as  the  law  of  pleading  exists, 
we  must  consider  the  question  as  one  of 
pleading.  If  we  were  considering  a  case 
of  heraldry,  it  would  not  do  to  say,  that 
what  the  College  of  Heralds  says  on  the 
subject  is  all  nonsense.  The  object  of 
this  kind  of  pleading  is  to  prevent  the 
question  of  law  from  being  involved  in  a 
question  of  fact  before  the  jury.  In  order 
to  do  this,  the  facts  are  stated  by  way  of 
inducement,  and  the  special  traverse  is 
added.  If  it  be  wished  to  get  the  judg- 
ment of  the  Court  on  the  matter  of  law, 
the  course  is  by  demurrer.  If  the  facts 
are  disputed,  the  inducement  must  be 
traversed.] 

It  is  not  enough  that  the  inducement 
should  be  sufficient  in  itself;  the  special 
traverse  must  be  sufficient  also. 

[Jervis,  C.J. — That,  certainly,  is  so  on 
special  demurrer,  because  the  traverse  must 
be  sufficient  to  go  to  the  country  upon.] 


(8)  11  Mec.&W.877;  8.c.l3LawJ.  Rep.  (n.b.) 
Exch.  168. 


If  that  be  so,  and  the  mdiieemen^;;^     ^ 
struck  out,  it  comes  to  this,  that  S^^^^l^ 
had  possession  of  the  deed,  and  that.      j^J^ 
defendant  held  it  by  his  licence  and  Ai^xiio. 
rity,  and  at  his  request. 

[Maule,  J. — In  substance  the  caseiroaJtf 
stand  thus.     The  plaintiff  says,  *'  It  mny 
be  true  that  yon  hold  the  deed  by  the  ^ 
authority  of  my  co-tenant,  but  you  got  it 
from  me."     The  argument  for  Uie  ^eGBn- 
dant  goes  to  this  length,  that  if  I  dfH^^ 
a  deed  to  a  banker,  he  may  say,  on  npy 
demanding  it,  "  I  hold  the  deed  by  ^^* 
authority  of  your  co-tenant,  and  refase   '^ 
deliver  it  back."] 

There  might  be  a  question  in  suck     ^ 
case  as  to  the  contract  which  would  ari^ 
between  the  parties,  and  which  would  p^"^^ 
vent  the   banker   from   making  such    ^'^ 
excuse.     It  seems  clear  that  in  this  z^^^ 
the  defendant  would  have  been  dischar^*^ 
by  delivering  up  the  deed  to*  Swindall.       ^* 
the  special  traverse  be  not  enough  of  its^^ 
the  inducement  cannot  be  taken  agair*^** 
the  defendant  on  demurrer ;  and,  therefi^r^^f 
the  replication  is  bad.     But,  again,  tJ^^ 
inducement  itself  is  insufficient.    The  bail- 
ment  in  detinue  is  not   traversable,  »yi^ 
therefore  the  allegation  in  the  declaration 
that  the  defendant  held  the  deed  at  tli« 
plaintiff's  request  is  not  to  be  thrown  uf>oii 
the  defendant.     There  is  no  allegatioi^  i^ 
the  replication  to  that  effect,  as  there  oagl>* 
to  be.     The  defendant  says  the  deed  "W**" 
delivered  to  him   by  Swindall ;   and   tli* 
plaintiff  says,   **  No :    I    delivered  it     ^^ 
you  by  Green  ;"  and,  therefore,  unless  tli« 
plaintiff  delivered  it  to  the  defendant  ^ritli 
some  prohibition  or  request  that  he  '^^^ 
to  hold  it  for  him,  the  defendant  is   u^* 
liable  in  detinue.    Probably  the  transact!*''* 
amounted  to  no  more  than  that  the  defc**' 
dant  was  to  hold  the  deed  for  the  par*'^ 
entitled. 

/.  Gray^  contra. — The  real  question  ^^ 
the  case  is,  whether  it  be  material  frot^ 
whom  the  defendant  got  the  deed ;  and  ^' 
the  plaintiff  it  is  submitted  that  this   »' 
material.     The  plea  contains  three  aU^i^ 
tions:    first,  that  Swindall  got  the  deew 
into  his  possession  ;    secondly,  that  he  d^ 
livered  it  to  the  defendant ;  and,  thirdJ/f 
that  the  defendant  continues  to  hold  thj 
deed  by  virtue  of  that  delivery.  The  sccod" 
allegation  cannot  be  struck  out.    The  d^' 
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Dnot  say  the  plea  would  have 
lent  if  it  stated  that  Swindall 
lioDi  of  the  deed,  and  that  the 
holds  it  by  his  authority  ;  for 
;ht  be  that  Swindall  having  once 
ed,  lost  it,  and  that  the  plaintiff 
I,  consequently,  had  a  right  to 
'osier  ▼.  Crabh  (4) ;  and  then  if 
f  delivered  it  to  the  defendant 
er  it  himself  on  request,  could 
hat  the  plaintiff  would  not  have 
;ht  of  action  if  the  defendant 
re-deliver  it  oh  request  ?  Such 
facts  would  be  consistent  with 
ions  of  the  plea,  if  the  second 
struck  out.  If  that  allegation 
the  plea,  there  would  be  nothing 
y  privity  between  the  defendant 
sdl  until  after  the  defendant  had 
don  of  the  deed.  Therefore,  the 
!re  is  sufficient.  It  leaves  the 
cient  if  the  allegation  which  is 
be  withdrawn,  and  that  inde- 
of  the  special  matter. 
C.J. — Both  the  inducement  and 
(e  must  be  sufficient,  because 
ant  has  a  right  either  to  demur 
le.] 

averse  be  material  and  sufficient 
lie  action,  the  introductory  mat- 
treated  as  immaterial ;  but  if  it 
n  the  introductory  matter  cannot 
over.  But  it  is  not  necessary 
for  the  plaintiff  that  the  induce- 
material.  A  special  traverse  is 
intative  expansion  of  facts  in- 
with  the  defendant's  plea.  Here 
to  the  allegation,  that  Swindall 
liver  the  deed  to  the  defendant, 
een  delivered  it  by  the  authority 
ntlfT.  The  plea  sets  up  Swin- 
rery,  and  a  continuous  holding 
delivery.  It  is  sought,  on  the 
,  to  turn  the  allegation  in  the 
t  into  a  plea  for  the  defendant 
fiet.  But  those  allegations  mUst 
I  connexion  with  the  previous 
of  the  defendant  as  to  the  man- 
3h  he  got  possession  of  the  deed 
ed  it.  A  special  traverse  need 
BO  much  particularity  as  other 
but  it  should  convey  a  denial 
ndaiit*s  plea. 


J,  Brown,  in  reply. — ^The  introductory 
part  of  the  special  traverse  ought  to  con- 
vey in  substance  a  denial  of  the  previous 
pleading.  The  present  replication  does 
not  do  so.  The  authorities  all  shew  that 
the  introduction  should  be  sufficient  in 
itself,  as  well  as  the  traverse.  The  true 
way  to  test  the  sufficiency  of  the  traverse 
is  to  consider  whether  it  would  be  good 
standing  alone  without  the  inducement. 
Surely  it  would  not  be  sufficient.  *  If  the 
allegation  of  the  bailment  by  Swindall, 
which  \b  traversed  by  the  replication,  were 
struck  out  of  the  plea,  it  is  clear  it  would 
be  good,  because  it  is  enough  for  the  de- 
fendant to  shew  that  he  retains  the  deed 
by  the  authority  of  one'  co-tenant,  both 
co-tenants  having  an  equal  right  to  it. 

Jervis,  C.J. — I  am  of  opinion  that  in 
this  case  the  plaintiff  is  entitled  to  the 
judgment  of  the  Court.  The  object  of  the 
special  traverse  is,  that  the  plaintiff  may 
expand  circumstances  inconsistent  with 
the  circumstances  in  the  plea  so  as  to 
raise  a  point  of  law ;  and  the  defendant 
may  then  either  take  issue  on  the  facts,  or 
take  the  opinion  of  the  Court  on  the  point 
of  law  by  demurring  to  the  inducement. 
The  test  is,  to  strike  out  the  traversed  alle- 
gation from  the  plea,  which  is  the  same  as 
if  the  jury  had  found  for  the  plaintiff  on 
the  traverse  in  the  replication.  It  would 
then  appear  that  the  plaintiff  has  a  title  to 
the  possession  of  the  deed,  because  the 
defendant  admits  in  the  plea  a  right  in 
the  plaintiff,  but  alleges  another  right, 
which  other  right  is  disproved.  This  alle- 
gation, therefore,  being  struck  out,  the 
plea  contains  no  sufficient  answer  to  the 
declaration.  As  to  the  inducement,  I  am 
of  opinion  that  it  is  sufficient  to  meet  the 
allegations  of  the  plea.  It  shews  that  the 
defendant  still  holds  the  deed  by  the  autho- 
rity of  the  plaintiff.  I  think,  therefore, 
that  the  replication  is  good. 

Maule,  J.,  Cresswell,  J.  and  Tal- 
FOURD,  J.  concurred. 

Judgment  for  the  plaintiff. 


(4)  Jmte,  p.  189. 
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FREEMAN  V,  TRANCH. 


Practice-^-Svbatantial  Justice — JurisdiC" 
tion  of  Court — Judgment  Nunc  pro  /uiio— 
Delay  of  Court — Of  Parties, 

The  Court  cannot  depart  from  a  general 
rule  of  practice  in  order  to  do  substantial 
justice  in  a  particular  case. 

The  Court  gives  a  party  leave  to  enter 
judgment  nunc  pro  tunc  after  the  expiration 
of  two  terms,  only  when  the  delay  has  been 
the  act  of  the  Court  itself  Therefore,  where 
the  executrix  of  a  plaintiff  was  unable  to  get 
probate  of  the  will  on  account  of  a  caveat 
entered  in  the  Ecclesiastical  Court  by  the 
defendant  for  the  purpose  of  delay,  this 
Court,  though  reluctantly,  refused  to  give 
leave  to  enter  judgment  nunc  pro  tunc  after 
the  expiration  of  two  terms. 

Debt.  The  cause  was  tried,  at  the  Kent 
Spring  Assizes,  on  the  17th  of  March  1851, 
and  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  award  of  an  arbitrator. 

The  arbitrator  published  his  award  on 
the  28th  of  May,  and  directed  that  the 
verdict  entered  for  the  plaintiff  should 
stand  for  a  portion  of  the  sura  claimed, 
and  that  the  costs  of  the  reference  should 
be  paid  by  the  defendant. 

It  appeared  from  the  affidavit  of  the 
plaintiff's  attorney  that  the  plaintiff  was 
anxious  to  take  up  the  award,  but  was 
prevented  from  doing  so  by  poverty  ;  that 
on  the  10th  of  November  the  deponent,  at 
the  plaintiff's  request,  promised  to  advance 
the  amount  necessary  for  taking  up  the 
award,  and  proceeded  to  take  steps  neces- 
sary for  that  purpose.  He  then  ascertained 
that  the  award  had  already  been  taken  up 
by  the  defendant,  of  which  no  notice  had 
been  given  to  the  plaintiff.  Having  be- 
spoken a  copy  of  the  award,  the  plaintiff's 
attorney  proceeded  with  it  to  the  clerk 
who  usually  had  the  custody  of  the  records 
for  the  Kent  Assizes,  for  the  purpose  of 
obtaining  the  postea.  The  clerk  was  unable 
to  find  the  postea  on  that  occasion ;  but  on 
a  second  application,  by  appointment,  on 
the  24th  of  November,  the  record  was 
found,  and  the  deponent  bespoke  the 
postea.  On  the  25th  of  November  the 
plaintiff's  attorney  (the  deponent)  learned 


that  the  plaintiff  had  died  on  the  22iid^ 
November.  On  the  Ist  of  Decembtft  **- 
deponent  obtained  the  postea^  and  on 
2nd  he  attended  at  the  judgment  offic^ 
sign  judgment,  when  he  was  informed  ^^ 
he  could  not  do  so  without  leave  of 
Court.  On  the  3rd  of  December  the  ^ 
of  the  plaintiff,  by  which  M.  A.  Fre^^^ 
was  appointed  executrix,  was  taken  to  ^ 
Prerogative  Court  to  be  proved ;  ba^ 
caveat  having  been  entered  for  the  purp^ 
of  delay,  (as  stated  by  the  deponent,)  px-« 
bate  was  not  granted  to  the  executnx  ^ 
the  6th  of  May  1852.  It  further  appear^ 
that  the  plaintiff  was  not  aware  till  imncv^ 
diately  before  her  death  that  the  award  t»^ 
been  taken  up  by  the  defendant. 

A  rule  nisi  having  been  obtained  ^ 
Trinity  term  for  entering  up  judgment  s*^ 
pro  tunc,  as  of  Michaelmas  term  1851,— — 

Quain  (June  9)  shewed  cause.— IT*! 
executrix  not  having  come  within  tr^ 
terms,  is  not  entitled  to  have  judgia^^ 
entered  up  nunc  pro  tune  under  the  statff^ 
of  Car.  2,^-Archb.  1015. 

[Jervis,  C.J. — ^This  is  not  a  motioa 
enter  up  judgment  under  the  statute,  Ik^ 
to  enter  it  up  as  if  the  plaintiff  were  all'* 
and  the  judgment  had  not  been  entev^ 
on  account  of  some  delay,  which  the  pla^: 
tiff  could  explain.] 

Then  the  application  must  be  under  t\ 
common  law. 

[Jervis,  C.J. — The  plaintiff  says  yc 
caused  delay  by  entering  a  caveat  agaiiu 
the  probate.] 

But  that  was  a  delay  in  the  ecclesiastics 
court,  and  no  other  delay  can  be  takei 
into  consideration  by  this  Court  than  thi 
one  which  has  taken  place  there.  There  U 
no  case  in  which  delay  in  another  court li^* 
been  held  sufficient  to  entitle  a  party  to 
judgment  nunc  pro  tune — AreM>,  101^- 
Besides,  the  judgment  might  have  been 
signed  in  the  lifetime  of  the  plaintiff. 

[Jervis,  C.J. — Is  there  any  case  whicfc 
prevents  us  from  interfering?  becaoBC*  *' 
there  be  not,  justice  clearly  requires  us  *^ 
do  so.] 

Evans  v.  Rees{\)  is  in  point. 

[Maule,  J.— In  Evans  v.  /Jew  tbcr« 
was  a  delay  in  the  taxation,  and  that  w^ 

(1)  12  Ad.  &  E.  167 ;  8.  c.  9  Law  J.  Rep.  (»  «-' 
aB.  317. 
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»  Court  and  not  of  the  party, 
hat  case  is  an  authority  only  to 
le  Court  will  not  interfere  ex- 
ay  is  caused  by  the  Court.] 
i  support  of  the  rule. —  The 
,  whether  the  Court  has  the 

substantial  justice  under  the 
ea  of  the  case,  and  whether  for 
6  it  will  put  the  executrix  in 
•sition  she  was  in  immediately 
ath  of  the  testator.     In  Evans 

delay  was  not  the  act  of  the 
t  delay  was  not  caused  by  the 
It  by  the  parties  not  getting 
e  taxation. 

C.J. — In  the  case  of  The  Fish- 
npany  v.  Robertson  (2\  Wilde, 
ing  judgment,  states  that  he 
LO  case  where  the  Court  has 
xcept  to  remedy  its  own  neg- 

goes  on  to  say  that  the  Court 
ere  in  a  case  of  misconduct  or 
lith.     Now,  if  the  Court  can 

a  case  of  misconduct  or  bad 

clear  that  the  power  of  the 
>t  confined  to  the  cure  of  the 
I  negligence.] 

is  sworn  that  the  delay  took 
ison  of  the  defendant's  having 
%veat,  and  surely  that  is  mis- 
The  Court  will  frame  its  rules 
substantial  justice. 
ILL,  J. — The  Court  proceeds  in 

on  the  principle  that  no  one 
from  its  acts.] 

J.  —  Entering  a  caveat  can 
ailed  misconduct  or  a  breach 
in  the  meaning  of  Lord  Truro's 

All  the  cases  proceed  upon  the 
us  Curiie,  &c.,  and  this  case  is 

t] 

ndant  has  wantonly  entered  a 
re  vent  the  executrix  from  ob- 
rights.  That  is  sworn  to,  and 
We  must  take  it  that  the 
lodged  only  to  prevent  judg- 
»eing  entered  up.  If  the  Court 
le  to  interfere,  this  case  will  be 
to  the  effect  that  whenever  a 
!ty  the  defendant  need  only  get 
1  throw  the  executor  over  two 
then  the  action  must  be  begun 


B.  Rep.  970;  t.  c.  16  Law  J.  Rep. 


Jervis,  C.J. — I  am  of  opinion  that  the 
rule  must  be  discharged;  but  1  come  to 
that  conclusion  unwillingly,  being  desirous 
that  the  Court  should  do  substantial  justice 
if  it  can.  But  the  rule  is  clear,  that  the 
only  instance  in  which  the  Court  interferes 
is  where  the  delay  has  been  caused  by  the 
Court  itself,  upon  the  principle,  jiictus 
CuricPy  &c.  I  should  have  been  pleased  if 
I  could  have  seen  that  we  should  be  jus- 
tified in  extending  the  rule. 

Maule,  J. — I  am  of  the  same  opinion. 
In  all  probability  justice  would  have  been 
done  by  granting  this  rule  ;  but  no  Court 
in  this  realm  has  the  power  of  doing  general 
justice,  unrestrained  by  particular  laws ; 
though  cases  constantly  arise  where  more 
substantial  justice  would  be  done  by  in- 
trusting the  Court  with  power  to  decide 
upon  the  ground  of  what  is  just  and  right 
in  the  particular  instance.  The  end  of  all 
law,  however,  is  better  attained  by  adminis- 
tering general  laws  rather  than  by  giving 
such  arbitrary  power  to  the  Courts.  We 
do  not,  therefore,  discharge  this  rule  on  a 
technical  ground,  but  on  the  general  and 
wide  ground  that  we  cannot  exercise  an 
arbitrary  jurisdiction.  The  only  definite 
ground  upon  which  the  Court  has  inter- 
fered to  allow  judgment  to  be  entered  nunc 
pro  tunc,  is,  that  it  will  not  permit  its 
own  acts  to  be  detrimental  to  suitors. 
We  cannot  take  the  wider  ground  of  grant- 
ing relief  because  we  might  thereby  be 
doing  substantial  justice  in  this  par- 
ticular case  ;  for  that  would  be  exercising 
an  arbitrary  power,  which  exists  no- 
where except  in  the  High  Court  of  Par- 
liament. 

Cresswell,  J. — I  am  of  opinion  that  we 
have  no  authority  or  jurisdiction  to  grant 
this  application,  Tlie  Court  has  no  power 
to  enter  judgment  nunc  pro  tunc^  except 
when  a  party  is  entitled  to  it.  The  delay 
of  the  Court  shall  injure  no  one,  and,  there- 
fore, when  the  Court  delays,  for  the  better 
deciding  on  a  matter,  no  person  shall  be 
injured  thereby.  The  rule  is  founded  on 
good  sense ;  but  if  we  depart  from  this 
ground  of  proceeding,  I  do  not  know  where 
we  could  stop.  The  Court  would  then  be 
not  administering  the  laws,  but  deciding 
upon  arbitrary  grounds. 

Talfourd,  J. — It  seems  to  me  that  there 
is  no  principle  or  precedent  for  making 
this  rule  absolute.     I  join  in  the  regret  of 
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the  rest   of  the  Court  that  we  have  no 
power  to  do  so. 

Rule  discharged. 
Per  Curiam — 

Costs  to  be  paid  by  the  plaintiffs  if  the 
defendant  pay  the  money  and  costs 
mentioned  in  the  award. 


1852.     > 
June  11.  > 


WINCH  V.  WILLIAMS. 


HVi7  of  Trial — Assessor's  Notes  insuf- 
ficient— Affidavit — Practice — Resolution  of 
the  Judges,  4  Mo.  ^  Sc.  484. 

A  rule  nisi  for  a  nonsuit  in  a  cause  tried 
before  the  Assessw  of  the  Liverpool  Passage 
Court,  was  moved  for  by  counsel  and  granted. 
The  rule  was  drawn  up  on  reading  the  writ 
of  trial  and  an  affidavit  verifying  the  asses- 
sors notes  : — Held,  on  cause  shewn  against 
the  rule,  that  without  the  affidavit  the  Court 
had  no  materials  on  which  to  entertain  the 
motion. 

In  the  affidavit  the  deponent  described 
himself  as  "  S,  clerk  to  E,  J,  Esq,,  barrister- 
at-law  and  assessor  of  the  Court  of  Passage 
of  the  borough  of  Z." — Held,  insufficient 
for  not  stating  deponent's  place  of  residence. 

This  action  was  tried,  under  a  writ  of  trial, 
before  the  Assessor  of  the  Passage  Court  at 
Liverpool,  and  the  plaintiff  had  a  verdict. 

Byles,  Serj,  (May  22)  obtained  a  rule 
nisi,  to  enter  a  verdict  for  the  defendant,  or 
for  a  nonsuit,  and  the  rule  was  drawn  up 
on  reading  the  writ  of  trial  and  the  affida- 
vit verifying  a  copy  of  the  assessor's  notes 
and  the  copy.  The  deponent  described 
himself  as  **  Thomas  Henry  Sanger,  clerk 
to  Edward  James,  Esq.,  barrister-at-law 
and  assessor  of  the  Court  of  Passage  of  the 
borough  of  Liverpool,"  but  did  not  state 
the  deponent's  place  of  residence. 

Burnie  now  shewed  cause. — The  affida- 
vit is  defective  in  not  stating  the  deponent's 
place  of  residence — Daniels  v.  May  (1)  and 
Elton  V.  Mariindale  (2). 

[Maule,  J. — Is  it  absolutely  necessary 
that  there  should  be  an  affidavit  ?  In  the 
case  of  a  trial  in  the  superior  courts  the 
Judge  does  not  communicate  his  notes, 
but  sends  a  report  of  the  case,  when  the 
rule  has  been  granted,  on  his  own  respon- 

(1)  6  Dowl  P.C.  83. 

(2)  5  Dowl.  &  L.  P.C.  248. 


sibility.    It  may  be  wholly  or  in  part  f^ 
his  memory.] 

In  such  cases  the  Court  takes  the  s^ 
ment  of  what  occurred  at  the  trial  fronx 
counsel  who  moves  the  rule  ;  but  ii^ 
case  of  a  trial  before  the  sheriff,  or  oi 
inferior  officer,  the  invariable  practice  ii 
require  a  copy  of  the  notes  to  be  produ^ 
and  verified  on  moving  for  the  rule.  % 
rule  in  this  case  is  not  drawn  up  on  hetri 
counsel  and  reading  the  writ  of  trial,  m 
the  Court  have  no  materials  before 
except  the  writ  of  trial  and  what  is  cC 
tained  in  the  affidavit. 

Byles,  Serj,  and  UtUhank,  contra. — TZ 
affidavit  and  copy  of  the  assessor's  no  ' 
were  not  necessary  on  moving  for  the  nfl 
If  the  rule  be  drawn  up  on  reading  fl 
writ  of  trial,  as  in  the  ordinary  case  wh« 
the  trial  has  taken  place  at  Nisi  Prins 
reading  the  record,  that  is  sufficient.  1 
Court  will  adopt  the  contents  of  the  m 
davit  as  the  statement  of  counsel. 

[Cresswell,  J.  referred  to  the  resolufc: 
of  the  Judges  {4  Mo.  S^  Sc,  484.)  requiri 
the  production  of  an  examined  copy  of  1 
sheriff's  notes,  and  an  affidavit  veri^ 
the  same.  In  Lawlor  v.  Clements  (3)  Col 
ridge,  J.  said  he  had  no  doubt  the  nt 
applied  only  to  writs  of  trial.] 

The  Court  may  well  enforce  that  reio 
lution  as  regards  causes  tried  before  tb 
sheriff,  over  whom,  as  their  officer,  tkej 
have  a  general  jurisdiction,  but  they  hin 
no  authority  to  enforce  it  as  regards  ciwei 
tried  before  other  tribunals. 

[Cresswell,  J. — The  Court  have  a  sp^ 
cial  jurisdiction  over  the  Judge  towhon 
they  send  the  writ  of  trial.] 

[Maule;  J. — If  the  affidavit  is  insofitt' 
ent,  we  have  no  materials  before  us.] 

"The  report  of  the  assessor  who  tried  th* 
cause  is  ready  in  court.  Secondly!^  ^ 
affidavit  is  sufficient,  the  only  object  tf  ^ 
ascertain  the  identity  of  the  par^  9Wf0H* 

[Jervis,  C.J.— The  cases  shew  that  i^ 
deponent  simply  describe  himself  as  "de* 
to  A.B.  the  defendant's  attorney,"  with^"* 
stating  any  residence,  that  wUl  not  ^ 
What  distinction  can  be  drawn  betw«* 
those  cases  and  this  ?] 


Per  Curiam — 


Rule  disehtrfd' 


(3)  8  Dow].  P.C.  688. 
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^       ICTERS    V.    PERIOAL. 

'Shares  in  a  Bank — 9  Geo.  2. 

f  the  proceeds  of  shares  in  a 
king  company  ^formed  under  a 
ent,  and  which  possessed  free- 
fhold  property^  does  not  come 
"mU  of  Mortmain^  4  Geo,  2. 


ing  case  was  stated  by  the 
16  Court  of  Chancery  for  the 
I  Court. 

CASE. 

yers,  deceased,  by  his  will, 
^  day  of  June  1844,  duly 
attested,  among  other  things, 
executors  to  convert  into 
16  residue  of  his  personal 
ihares  in  the  Durham  and 
nd  District  Bank,  at  New- 

invest  the  proceeds  in  go- 
irities,  and  to  pay  the  divi- 
therefrom,  and  the  dividends 
is  said  shares  in  the  Durham 
berland  District  Bank,  unto 
Myers,  for  her  life ;  and  from 
decease  to  sell  and  convert 
s  said  bank  shares,  and  in- 
e  in  government  securities, 

the  government  securities 
directed  to  be  purchased,  he 
in  his  name,  and  the  pro- 
U>  be  from  time  to  time  re- 
following  societies,  namely, 
r  Promoting  Christian  Know- 
ociety  for  Propagating  the 
eign  Parts,  the  Church  Mis- 
;y,  and  the  Church  Building 
B  testator  died  on  the  4th  of 
5,  leaving  his  said  wife,  now 
he  plaintiff  in  this  suit,  him 
be  testator  was,  at  the  time  of 
ill  and  of  his  death,  entitled 
vd  and  sixty  shares  in  the 
Northumberland  District 
"castle,  in  his  will  mentioned, 
ik  established  and  carried  on 
'  with  the  provisions  of  an 
cut  passed  in  the  7th  year  of 
n  1^  Majesty  King  George 
tided' An  Act  for  the  better  re- 


gulating  co-partnerships  of  certain  Bankers 
in  England,  and  for  amending  so  much 
of  an  act  of  the  39th  and  40th  years  of 
the  reign  of  his  late  Majesty  King  George 
the  Third,  entitled  "An  Act  for  establishing 
an  agreement  with  the  Governor  and  Com- 
pany of  the  Bank  of  England,  for  advanc- 
ing the  sum  of  three  millions  towards  the 
supply  of  the  service  of  the  year  1800,"  as 
relates  to  the  same,'  and  by  and  under  a 
deed  of  settlement,  dated  the  1st  day  of 
July  1836,  whereby  it  is  (amongst  other 
things)  provided  that  they,  the  said  several 
persons,  parties  thereto,  all  of  whom  were 
distinguished  by  the  title  of  proprietors, 
and  the  several  other  persons  who  for  the 
time  being  should  become  and  be  pro- 
prietors of  shares  in  the  capital  of  the  said 
company,  should  constitute  and  form  an 
association  or  public  joint-stock  banking 
co-partnership,  to  be  called,  and  they  should 
be  called  **  the  Northumberland  and  Durham 
District  Banking  Company,*'  to  be  managed 
and  conducted  under  and  subject  to  the 
several  rules,  regulations,  provisions,  and 
agreements  thereinafter  contained,  and  that 
they  the  said  several  parties  thereto  should 
and  would  from  time  to  time,  and  at  all 
times,  so  long  as  they  should  respectively 
continue  and  remain  members  thereof,  pro- 
mote and  advance  the  interests  and  pros- 
perity of  the  same  to  the  utmost  of  their 
power  respectively ;  and  the  said  company 
should  have  continuance  until  the  same 
should  be  dissolved,  under  or  in  pursuance 
of  the  provisions  in  that  behalf  therein- 
after contained.  That  the  original  capit^ 
or  joint  stock  of  the  said  company  for  car- 
rying on  the  same,  should  consist  of  the 
sum  of  500,000^.  sterling,  and  should  be 
divided  into  fifty  thousand  shares  of  10/. 
each  share,  but  might  be  increased,  under 
the  power  for  that  purpose  thereinafter 
contained,  by  additional  shares,  in  such 
manner  as  thereinafter  expressed ;  and  the 
shares  which  at  the  date  of  the  said  inden- 
ture had  not  been  taken  or  subscribed  for, 
and  also  those  which  might  thereafter  be 
created,  as  thereinafter  provided,  should 
be  allotted  and  distributed,  and  disposed 
of  to  such  persons,  in  such  manner,  and  on 
such  terms  and  considerations,  in  every 
respect  as  the  directors  of  the  said  co- 
partnership bank  for  the  time  being 
should  deem  most  conducive  to  the  bene- 
2P 
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fit  and  advantage  of  the  company.  That 
the  business  of  the  company  thereby 
established  should  be  exclusively  con- 
fined to  such  as  was  reasonably  carried 
on  under  the  term  "banking,**  including  the 
issuing  of  notes  of  liand,  or  bank-notes, 
lending  money  on  cash  or  other  accounts, 
or  upon  real  or  personal  security,  bills  of 
exchange,  promissory  notes,  or  letters  of 
credit,  advancing  money  on  the  deposit  of 
title  deeds,  goods,  wares  and  merchandise, 
discounting  bills  of  exchange,  notes  pay- 
able at  or  after  sight,  after  date,  or  on 
demand,  borrowing  or  taking  up  money  on 
receipts,  bills,  promissory  notes,  or  other 
obligations,  including  also  purchases,  in- 
vestments, dealings,  or  sales  in  or  upon  the 
government  or  public  funds  of  Great  Bri- 
tain, navy  or  exchequer  bills,  India  bonds, 
Bank  or  East  India  stock,  shares  of  the 
stock  of  their  own  co-partnership,  or  of 
the  stock  of  the  Bank  of  England,  or 
annuities  for  one  or  more  life  or  lives,  or 
of  any  other  description,  and  also  includ- 
ing all  other  business  and  transactions 
usual  in  banking  establishments,  and  con- 
sistent with  the  laws  then  or  thereafter  to 
be  in  force  concerning  joint-stock  banking 
companies  and  banking  co-partnerships; 
and  the  business  of  the  company  should 
be  conducted  so  as  not  to  contravene  any  of 
the  provisions  of  the  said  recited  act ;  pro- 
vided always,  that  the  funds  of  the  said 
company  should  not  in  any  instance  be 
invested  in  the  stock,  funds,  or  loans  of 
any  foreign  country,  or  in  the  purchase 
of  lands  or  other  real  estate,  except  as 
thereinafter  mentioned,  articles  of  merchan- 
dise, mining  concerns,  or  other  adventures. 
That  no  benefit  of  survivorship  should 
arise  or  take  place  amongst  the  shareholders 
in  the  said  co-partnership  bank ;  and  all 
the  property  of  the  company,  as  between 
the  shareholders  thereof,  and  as  between 
their  respective  real  and  personal  repre- 
sentatives, should  always  be  considered 
and  deemed  to  be  personal  estate,  so  that 
each  and  every  of  the  shareholders  should, 
as  between  and  among  themselves,  have  a 
distinct  and  separate  right  to  his  shares  in 
the  capital  or  joint  stock  of  the  company  ; 
and  the  same  should  be  vested  in  him  to 
and  for  all  intents  and  purposes,  and,  sub- 
ject to  his  disposition  by  deed  or  will,  or 
in  case  of  intestacy,  be  transmissible  to 


his  personal  representatives  as  pai 
personal  estate  and  distributed  accoi 
but  under  and  subject  to  such  pn 
in  the  deed  of  settlement  as  should 
time  being  affect  such  shares,  ai 
to  his  proportion  of  the  profits  an< 
as  next  thereinafter  mentioned.  Tl 
shareholder  should  be  entitled  to, 
teres  ted  in,  the  profits,  and  be  lis 
subject  to  the  losses  of  the  com] 
proportion  to  his  shares  in  the  capi 
or  joint  stock  thereof.  That  pn 
to  the  meeting  of  the  company  to 
in  the  month  of  July  1837,  aa  thei 
provided,  and  previously  to  the  me 
be  held  in  January  in  the  next  am 
subsequent  year  during  the  contini 
the  company,  the  directors  shouh 
mine  upon  such  dividend  out  of  tl 
profits  of  the  company  as  they,  thi 
tors,  should,  within  twenty-one  dai 
after  every  meeting  at  which  any  d 
should  have  been  announced  by  i 
any  bonus  should  have  been  deU 
on,  cause  the  same  dividend  and 
respectively  to  be  divided  among 
paid  to  the  shareholders  respective 
cording  and  in  proportion  to  the  i 
of  their  respective  shares,  at  such  ti 
in  such  manner  as  the  directors  shal 
fit.  That  it  should  and  might  be 
for  the  directors  for  the  time  being 
said  company,  and  they  were  t 
authorized  and  empowered,  to  proi 
Newcastle-upon-Tyne,  and  in  sue) 
towns  and  places  as  they  might  th 
such  houses,  offices,  or  premises  i 
should  from  time  to  time  deem  n 
or  expedient  for  carrying  on  and  i 
ing  the  business  affairs  and  cono 
the  company,  upon  such  terms  and 
lations  and  in  such  manner  as  the] 
deem  advisable ;  and  such  directon 
for  those  purposes,  with  and  out 
funds  of  the  company,  purchase, 
simple  or  for  any  other  estate,  < 
a  lease  of,  at  a  yearly  or  other  r 
otherwise,  any  houses,  buildings, 
mises,  or  in  like  manner  purchase 
a  lease  of  any  land,  and  erect  or  bn 
houses  thereon,  and  keep  such  ho 
buildings  in  repair  for  the  purposef 
said,  and  fit  up,  adapt,  and  fnni 
same  for  the  use  of  the  company 
the  expense  thereof;  and  the  sanu 
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houses  and  buildings,  or  any  of  them  re- 
spectiTely,  or  any  part  of  them,  should  or 
might,  from  time  to  time,  and  at  all  times 
afterwaxds,  sell  again,  exchange,  convey, 
assign,  demise,  let  or  otherwise  dispose  of, 
or  deal  with  for  the  benefit  of  the  company ; 
and  that  such  lands,  houses,  and  buildings 
so  purchased  as  aforesaid  should,  for  the 
purposes  of  the  said  deed,  be  deemed  per- 
sonal estate  and  part  of  the  capital  of  the 
company,  and  from  time  to  time  included 
in  the  yaloation  of  capital,  and  should  be 
Tested  in  trustees  for  that  purpose  appointed 
on  liehalf  of  the  company,  upon  such  trusts 
ss  would  effectually  secure  the  object  and 
intention  of  the  said  deed  in  relation  thereto. 
That  as  to  such  of  the  funds  and  capital  or 
property  of  the  company  for  the  time  being 
in  die  hands  of  the  company  as  should  not 
be  employed,  or  appear  necessary  to  be  em- 
ployed, in  the  ordinary  business  thereof, 
tbe  directors  for  the  time  being  should,  so 
ftras  they  conveniently  could,  accumulate 
^  same  at  interest ;  and  for  that  purpose 
Bught  from  time  to  time  lay  out  and  in- 
sert the  same,  either  in  the  names  of  the 
•witees  for  the  time  being  of  the  company, 
or  of  such   other  persons   as    the   same 
^iRctors  might  appoint,  in  or  upon  some 
w  one  of  the  parliamentary  stocks  or  public 
fcnda  of  Chreat  Britain,  or  in  navy  or  ex- 
^ttcr  bills,   &c.,  as  they  might  think 
pwper;  and  any  board  of  directors,  when 
^  should  deem  it  expedient,  might  cause 
**y  of  the  frinds  or  property  so  by  this 
•ticle  authorized  to  be  laid  out  and  in- 
y^*ted  as  aforesaid,  to  be  disposed  of,  called 
D»,or  otherwise  converted  into  money ;  and 
^  money  arising  thereby  to  be  again  laid 
^  and  invested  in  and  upon  any  of  the 
*|^kB  and  securities  as  aforesaid ;  and  so 
JjOi  time  to  time  as  occasion  might  require. 
■"^  the  general  board  of  directors  should 
appoint  two  or  more  proper  persons  to  be 
r***teei  of  the  said  cd-partnership  bank, 
^  whose  names,  or  in  the  names  of  some 
^f  one  of  whom,  all  grants,  conveyances, 
Jttd  assurances  of  property  in  favour  or 
"*  the  use  of  the  same   co-partnership, 
U^  all   instruments   and  assurances   for 
Tj®  lecurity  or  for  the  indemnity  there- 
^*adof  the  directors,  officers,  property, 
^Pital,  stock,  and  effects  thereof  should 
^  made  and  taken.     That  all  securities, 
^Vntiiients  and  purchases  which  in  pur- 


suance of  the  said  indenture  should  be 
taken  or  made  by  or  in  the  names  of  the 
said  present  or  any  future  trustees,  or  any 
other  person  or  persons  in  trust  for  or  on 
account  of  the  company,  and  all  monies 
and  other  estates  and  effects  thereby 
secured,  or  therein  invested  or  accruing 
therefrom,  should  be  under  the  controul 
and  subject  to  the  order  and  disposition  of 
the  board  of  directors  of  the  said  co-part- 
nership bank  for  the  time  being ;  and  every 
order  or  direction  made  in  writing  by  the 
said  board  of  directors  touching  the  dispo- 
sition of,  or  dealing  with  the  same  securities 
and  investments  and  purchases  respectively 
should  be  obligatory  on  and  observed  by 
the  said  trustees  or  trustee,  and  should  be 
a  justification  to  them  and  him,  and  their 
and  his  indemnity,  in  acting  in  obedience  to 
such  order  or  direction  ;  and  all  such  trus- 
tees should,  when  required  by  the  said 
board  of  directors,  sign,  seal  and  exe- 
cute, and  should  be  bound  to  sign,  seal 
and  execute,  at  the  expense  of  the  com- 
pany, such  declaration  of  trust  of  the  estates, 
securities,  monies  and  effects  purchased, 
taken,  holden  or  possessed  by  or  vested  in 
them  respectively,  on  behalf  of  the  com- 
pany, as  such  board  of  directors  or  their 
counsel  should,  from  time  to  time,  advise 
or  require.  That  if,  in  pursuance  of  any 
of  the  powers  contained  in  the  said  inden- 
ture, the  company  thereby  established 
should  be  dissolved,  the  said  board  of 
directors  should,  with  all  convenient  speed, 
wind  up,  settle  and  bring  to  a  final  rest 
and  balance  the  accounts  and  affairs  of  the 
company ;  and  for  giving  effect  to  such 
winding  up  and  settlement,  but  for  no  other 
purpose,  the  company,  and  the  powers  of 
the  directors,  and  the  election  of  new  direc- 
tors to  supply  vacancies,  should  be  held  to 
be  subsisting  and  continuing,  anything 
thereinbefore  contained  to  the  contrary 
notwithstanding;  and  such  of  the  funds 
and  property  of  the  company  as  should  not 
then  consist  of  money,  and  so  much  of  the 
capital  and  profits  of  the  company  as  should 
remain  after  answering  the  claims  and  de- 
mands thereon,  should  be  paid  to  and  dis- 
tributed amongst  the  shareholders  existing 
at  the  time  of  the  dissolution,  and  their 
respective  executors,  &c.,  in  the  proportions 
in  which  they  should  then  be  respectively 
entitled  thereto. 
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The  property  of  the  said  bank  consists, 
among  other  things,  of  certain  freehold  and 
copyhold  hereditaments,  and  money  due  on 
mortgage  of  freehold  or  copyhold  or  lease- 
hold hereditaments.  The  plaintiff,  testator's 
widow,  and  the  next-of-kin,  and  their  repre- 
sentatives, contended,  that  the  bequest  of 
the  proceeds  of  the  sale  of  the  testator's 
shares  in  the  said  bank  to  the  said  several 
societies  in  his  will  mentioned,  is  restrained 
and  rendered  void  by  the  act  of  9  Geo.  2. 
c.  36.  for  restraining  the  disposition  of 
lands  whereby  the  same  become  inalienable. 
The  parties  representing  the  several  so- 
cieties contended,  that  the  bequest  was  a 
valid  one  and  not  restrained  by  the  statute. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  bequest  made  by 
the  wOl  of  the  testator,  Henry  Myers,  of 
his  shares  in  the  bank,  from  and  after 
the  decease  of  his  wife  Ann  Myers,  in  his 
will  named,  was  a  legal  bequest  within  the 
statute  of  the  9  Geo.  2.  c.  36. 

The  preamble  of  the  9  Geo.  2.  c.  36.  is  as 
follows : — "  Whereas  gifts  or  alienations  of 
lands,  tenements,  or  hereditaments  in  mort- 
main are  prohibited  or  restrained  by  Magna 
Charta,  and  divers  other  wholesome  laws, 
as  prejudicial  to  and  against  the  common 
utility ;  nevertheless  this  public  mischief 
has  of  late  greatly  increased  by  many 
large  and  improvident  alienations  or  dis- 
positions by  languishing  or  dying  persons, 
or  by  other  persons  to  uses  called  charit- 
able uses,  to  take  place  after  their  deaths 
to  the  disherison  of  their  lawful  heirs.'' 
The  first  section  enacts  that  no  lands, 
money,  or  personal  estate  should  be  granted 
to  such  purposes,  except  by  deed  executed 
in  a  specified  manner.  The  third  section 
provides  that  all  gifts,  grants,  &c.  of  any 
lands,  tenements,  or  hereditaments,  or  of 
any  estate  or  interest  therein,  or  of  any 
charge  or  incumbrance  affecting  lands,  tene- 
ments or  hereditaments,  or  of  any  stock, 
money,  goods,  chattels,  or  other  personal 
estate,  or  of  any  estate  or  interest  therein 
to  or  in  trust  for  any  charitable  use  what- 
soever shall  be  void. 

Bylesy  Serj.  {Lucas  was  with  him)  (May  4 
and  6),  for  the  widow  and  next-of-kin. — 
The  bequest  was  void  under  the  Mortmain 
Act.  The  company,  the  shares  in  which 
form  the  subject  of  dispute,  was  an  un- 
incorporated banking  company,  and  simi- 


lar, with  some  exceptions,  to  a  i 
banking  company.  The  testator 
member  of  the  co-partnership; 
had  both  freehold  and  copyhold  h 
monies  laid  out  on  mortgage, 
therefore,  an  interest  in  land;  ; 
though,  perhaps,  the  legal  inten 
in  trustees,  the  beneficial  inten 
in  the  partners.  Although  a  sfaai 
might  not  have  any  controul  over  t 
his  creditor  might  have.  In  Tend 
Tomlinson  (1)  canal  shares,  whk 
declared  to  be  personal  estate  bj 
were  held  by  Sir  John  Leach  to 
interest  in  land  within  the  Mortou 
In  Hovfse  v.  Chapman  (2)  the  beqn 
residue  for  the  improvenoent  of  tire 
Bath  was  held  void  as  respected  a  I 
tion  share.  In  Myers  v.  PerigaL 
Vice  Chancellor  held  that  shares 
banking  company  were  within  the 
It  may  be  said  that  the  coropaay 
declares  that  shares  are  to  be  v 
estate ;  but  in  Baxter  v.  Brown  (4) 
there  was  a  similar  provision,  it  w 
that  each  partner  had  an  interest 
reality.  The  shares  are  only  made  < 
for  the  purpose  of  their  transmisa 
their  nature  is  not  altered  by  that  pn 
In  Custance  v.  Bradshaw  (5)  it  wi 
that  a  deceased  partner's  share  in  f 
and  copyhold  property  of  the  part 
was  not  personal  estate  for  the  pui 
probate  duty.  That  was  the  caa 
unincorporated  society  like  this.  1 
a  difference  between  the  case  of  a  oo 
and  an  unincorporated  body.  In  1 
of  a  member  of  a  corporate  body,  ai 
has  only  a  right  to  profits,  and 
remedy  against  the  land  ;  but  in  t 
of  an  unincorporated  body,  a  credil 
seize  uid  sell  the  share  of  a  partner, 
in  an  unincorporated  company  poi 
land,  must,  therefore,  be  within  the  i 
of  Mortmain.  The  cases  of  Jlum 
Thompson  (6),  March  v.  the  AUarm 


(1)  9  Beav.  459. 

(2)  4Ve8.  542. 

(3)  16  Sim.  533 ;  «.  c.  18  Law  J.  iU 
Chanc.  185. 

(4)  7Man.  &G.  198. 

(5)  4  Hare,  315;    s.c.  14  Law  J.  Be 
Chanc.  358. 

(6)  1  Coll.  C.C.  881 ;  f.  c  18  Law  J.  R 
Chaac.  455. 


ro«*  XXL] 


TRINITY  TERM,  1852. 


221 


rr€*/  (7),  Sparlmg  v.  Parker  (8),  HiUm  v. 
tMir€Md  (9),  and  Aihton  v.  Zoro^  LangdaU 
^lO),  may  be  relied  upon  on  the  other  side. 
Hie  last  of  those  cases  is  under  appeal, 
And  mil  the  others,  except  Sparling  v. Parker ^ 
GKre  distinguishable  from  the  present.  The 
authorities,  therefore,  conflicting  with  each 
other,  the  words  of  the  statute  must  be 
refieired  to;  and  they  plainly  shew  the 
intention  of  the  legislature  to  bring  such  a 
bequest  as  the  present  within  the  operation 
of  the  statute. 

C^wUng^  contr^. — The  statute  was  in- 
tended to  apply  to  lands,  tenements,  and 
hereditaments — to  real  property  and  not  to 
personalty.     Then,  the  question  is,  whe- 
ther a  share  in  such  a  company  as  this 
hsak  is  in  the  nature  of  personal  property, 
or  <rf  Uu&ds  and  tenements.     If  it  be  mixed 
up  of  both  it  cannot  be  held  to  come  within 
the  statute.    These  shares  are,  in  fact,  per- 
•onalty.     The  shareholder  subscribes  to  a 
coounon  fund,  and  his  right  depends  upon 
the  contract  he  makes  by  depositing  his 
BMney.     The  interest  of  the  shareholder  is 
feoaded  upon  this  contract,  and  will  there- 
^  pass  as  personalty.     By  the  deed,  the 
^il  estate  is  in  the  trustees,  and  there  is 
BO  legal  estate  in  the  shareholders.     The 
Bttagement  is  vested  in  the  directors,  and 
the  business  is  done  without  any  controul 
of  the  individual  shareholders,  except  what 
they  exercise  at  the  general  meeting.  They 
we  an  interest  only  in  the  funds  of  the 
f^pany.     While  the  company  exists,  no 
^dividual  shareholder  has  an  interest  in 
the  land.     If  judgment  were    recovered 
^P^i  a  shareholder,  no  part  of  the  land 
^JJ^  be  taken  in  execution,  though  the 
'^^  might  be  taken  and  disposed  of.     In 
^^h  V.  ike  Attorney  General  it  was  held, 
T^  policies  of  assurance  payable  out  of 
^  funds  of  a  company  whose  assets  were 
Jyt'y  real  estates,  were  not  within  the 
^Hmain  Act.  A  joint-stock  company, too, 
.totally  different  from  an  ordinary  co-part- 
^hip.    In  the  latter,  any  one  co-partner 
*y  be  agent  to  bind  the  rest ;  but  that  can- 
*  ^  the  case  with  regard  to  a  joint-stock 

\T(  6  BeiiT.  4S«. 
CjJ^9  Ibid.  450;    •.€.  16  Law  J.  Rep.  (k.8.) 

iS^)  1  De  Oes  &  S.  183;   i.  c.  16  Law  J.  Rep. 

\^)  10  Law  J.  Rep.  (H.8.)  Chanc  234. 


company.  In  the  case  of  Baxter  v.  Brown, 
which  has  been  referred  to,  there  was  real 
property  vested  in  trust  for  each  individual 
shareholder.  But  in  a  joint-stock  company, 
no  individual  has  any  right  to  a  controul 
over  the  land.  No  reliance  need  be  placed 
on  the  iact  that  shares  in  the  company  are 
declared  in  the  deed  to  be  personal  pro* 
perty.  The  case  of  Bligh  v.  Brent {ll\ 
which  is  recognized  in  Humble  v.  MiteheU 
(12),  established  that  real  property  held  for 
the  purposes  of  a  trading  corporation  is, 
in  equity,  deemed  personal  estate ;  and, 
from  the  observations  of  the  Judges  there, 
it  would  appear  that  no  distinction  can  be 
drawn  in  this  respect  between  a  corporation 
and  an  unincorporated  company.  In  the 
case  of  The  Attorney  General  v.  Giles  (18) 
East  India  stock  was  held  not  to  be  within 
the  Mortmain  Acts.  Lord  Cottenham's 
whole  judgment  in  that  case  is  applicable 
to  the  present.  Curling  v.  Flight  (14)  and 
Howse  V.  Chapman  are  further  authori- 
ties to  shew  that  the  shares  in  the  bank  in 
question  were  personal  property. 

Cur,  adv,  vult. 

Afterwards,  this  Court  returned  the  fol- 
lowing certificate  to  the  Court  of  Chancery: 
"  The  case  has  heen  argued  before  us  by 
counsel.  We  have  considered  it,  and  are 
of  opinion  that  the  said  bequest  made  by 
the  said  will  of  the  said  testator  Timothy 
Myers,  of  his,  the  said  testator's  shares  im 
the  Durham  and  Northumberland  District 
Bank,  from  and  after  the  decease  of  his  wife 
Anne  Myers,  in  his  will  named,  is  a  legal 
bequest  within  the  statute  of  the  9  Geo.  2, 
intituled  *  An  act  to  restrain  the  disposition 
of  lands  whereby  the  same  become  inalien- 
able.' " 

"  John  Jervis. 

**  C.  Cresswell. 

"  E.  V.  Williams. 

"  T.  N.  Talpourd.** 


(11)  2  You.  &  C.  268 ;  8.  c  6  Law  J.  Rep.  (n.s.) 
Exch.  £q.  58. 

(12)  11  Ad.  &  E.  205;  s.c.  9  Law  J.Rep.  (ir.8.) 
as.  29. 

(13)  5  Law  J.  Rep.  (n.s.)  Chanc  44i 

(H)  2  Ph.  613;    8.  c.  17  Law  J.  Rep.  (m.s.) 
Chanc.  859. 
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DOE  d.  ROBERTON  V,  GARDENER. 


Lease,  Construction  of — Rent-charge — 
Livery  of  Seisin,  Presumption  of 

M.  H.  and  W.  R.,  by  indenture  of  Feb- 
ruary 1805,  granted  and  leased  certain  pre- 
mises unto  and  to  the  use  of  J,  //.,  his  heirs, 
executors,  administrators  and  assigns  for 
ever,  yielding  and  paying  therefore  a  yearly 
rent.  Proviso  for  re-entry  on  non-payment 
of  rent.  Covenant  by  J.  H,  for  payment 
of  the  rent,  for  repairs,  and  for  insurance: — 
Held,  that,  in  the  absence  of  proof  that  the 
premises  were  at  the  date  of  the  instrument 
in  the  occupation  of  tenants,  and  the  ex- 
pressed intention  of  the  parties  precluding 
the  presumption  of  livery  of  seisin,  the  in- 
strument could  not  operate  as  a  conveyance 
of  the  fee  subject  to  a  rent-charge,  but  only 
to  create  a  tenancy  from  year  to  year. 

Semble,  that  if  it  had  been  necessary  to 
presume  livery  of  seisin  in  order  to  account 
for  the  possession  under  the  instrument,  the 
Court  would  have  made  that  presumption. 

This  was  an  action  of  ejectment,  for  the 
recovery  of  an  undivided  moiety  of  certain 
lands  and  premises  situate  in  the  parish  of 
Manchester,  in  the  county  of  Lancaster. 
On  the  trial,  before  Cresswell,  J.,  at  the 
Spring  Assizes  at  Liverpool,  in  1852,  a 
verdict  was  found  for  the  plaintiff,  with 
nominal  damages,  subject  to  the  opinion 
of  the  Court  on  the  following 

CASE. 

The  lands  of  which  the  undivided  moi- 
ety was  sought  to  be  recovered  formerly 
belonged  to  a  Mrs.  Catherine  Heath,  widow, 
who,  by  her  will  of  the  21st  of  May  1772, 
devised  them  to  her  daughter  Mary  Heath, 
and  her  other  daughter  Hannah  Roberton, 
wife  of  William  Roberton,  Esq.,  and  their 
heirs  for  ever,  as  tenants  in  common. 
In  1780  Mrs.  Heath  died.  On  the  23rd  of 
August  1781,  an  indenture  was  executed 
between  the  said  William  Roberton  and 
Hannah  his  wife  of  the  one  part,  and  one 
Daniel  Whittaker  of  the  other  part,  whereby 
the  said  William  Roberton  and  Hannah  his 
wife  covenanted  that  they  would,  at  the 
then  next  or  some  other  subsequent  assize 
to  be  holden  for  the  County  Palatine  of 
Lancaster,  acknowledge  and  levy,  &c.,  one 


or  more  fine  or  fines — sur  eonusane 
droit  come  ceo,  &c.— -with  proelami 
unto  the  said  Daniel  Whittid^er  and 
heirs,  of  the  undivided  moiety  or  € 
half-part  of,  amongst  others,  the  I 
devised  by  Mrs.  Heath  above  mentio 
and  it  was  thereby  declared  that  such 
or  fines  should  enure  to  and  for  the 
and  behoof  of  such  person  and  persons, 
for  such  estate  and  estates,  intents  and 
poses  as  the  said  William  Roberton 
Hannah  his  wife,  or  as  the  said  Hai 
alone,  without  the  said  William  Robe 
her  husband,  notwithstanding  her  covert 
should,  in  such  manner  as  was  therein  * 
tained,  limit  or  appoint.  And,  in  del 
of  such  limitation  or  appointment,  to 
use  and  behoof  of  the  said  William  Ro 
ton  and  Hannah  his  wife,  for  their  j 
lives  and  the  life  of  the  survivor  of  th 
and  from  and  after  the  decease  of  the  i 
vivor  of  them,  to  the  use  and  behoof  of 
right  heirs  of  the  said  Hannah  Robei 
for  ever. 

A  fine  was  shortly  afterwards,  in  : 
same  year,  levied  accordingly.  In  F( 
ruary  1801,  Hannah  Roberton  died  wit 
out  having  executed  any  of  the  powen 
the  above-mentioned  deed,  leaving  1 
husband  surviving.  On  the  2nd  of  Af 
1802,  her  son  and  heir,  Archibald  Han 
ton  Roberton,  died.  He  left  twodaught 
surviving,  Mary,  the  lessor  of  the  plaint 
born  on  the  20th  of  September  1798,  a 
Emily,  bom  on  the  25th  of  April  18( 
On  the  1st  of  May  1801,  by  indent! 
between  Mary  Heath  above  mentioi 
and  the  said  William  Roberton  of  the  ( 
part,  and  James  Rothwell  of  the  other  pi 
the  said  Mary  Heath  and  William  I 
berton  demised  to  the  said  James  B^ 
well  a  warehouse  with  the  appurtenanc 
"part  of  the  said  premises  so  devised 
Catherine  Heath,  and  then  in  the  poas 
sion  of  the  said  James  Rothwell,  for 
term  of  eleven  years  from  the  24th  of  Ji 
then  next.  On  the  8th  of  February  18 
by  indenture  between  Mary  Heath  tb 
mentioned  and  the  said  William  Robei 
of  the  one  part,  and  James  Heath  of 
other  part,  reciting  that  the  said  M 
Heath  and  William  Roberton,  by  vi 
of  the  last  will  and  testament  of  Cathe 
Heath,  widow,  deceased,  late  mothe 
the    said   Mary   Heath   and  of   Hai 
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n,  late  wife  of  the  said  William 
D,  were  entitled  as  tenants  in  com- 
mgst  other  things  to  the  heredita- 
id  premises  hereinafter  mentioned, 
t  the  said  Mary  Heath  and  Wil- 
berton  had  agreed  to  grant  a  per- 
ase  thereof  to  the  said  James  Heathy 
s,  executors,  administrators  and 
in  manner  thereinafter  mentioned, 
itnessed,  that  in  pursuance  of  the 
sementf  and  for  and  in  considera- 
he  clear  yearly  rent,  covenants  and 
nts  thereinafter  mentioned  and 
,  and  on  the  part  and  behalf  of  the 
lies  Heath,  his  heirs,  executors, 
xators  and  assigns  to  be  paid  and 
jd,  they  the  said  Mary  Heath 
iliam  Roberton,  according  to  their 
&nd  respective  estates,  rights  and 
( in  the  hereditaments  and  premises 
ffcer  mentioned,  granted,  demised, 
set  and  to  farm  let,  unto  the  said 
ieathf  his  heirs,  executors,  admin- 
and  assigns  for  ever,  the  said  lands 
by  the  said  Catherine  Heath,  de- 
to  be  in  the  respective  tenures  or  oc- 
i  of  William  Nabb,  James  Roth  well, 
:k  Taylor,  Hughes  Giles  Chatterton, 
Jackson  and  others,  to  hold  from 
I  of  December  then  last  past,  unto 
he  use  of  the  said  James  Heath,  his 
cecators,  administrators  and  assigns 
r;  yielding  and  paging  therefore 
md  every  year,  unto  the  said  Mary 
ind  William  Roberton,  their  heirs, 
rs,  administrators  and  assigns  for 
)  tenants  in  common  as  aforesaid, 
r  yearly  rent  or  sum  of  120^.  half 
on  every  24th  of  June  and  25th  of 
>er,  with  a  proviso  for  re-entry  on 
^ment  of  the  said  rent  for  twenty- 
's, and  no  sufficient  distress  on  the 
8.  Covenant  by  the  said  James 
irith  the  said  Mary  Heath  and  Wil- 
oberton,  their  heirs,  &c.  for  pay- 
'  the  said  rent,  also  of  all  chief  or 
nts,  also  to  maintain  and  keep  the 
t  in  good  and  sufficient  tenantable 
It  all  times  during  the  continuance 
idity  of  the  lease,  also  to  keep  the 
IS  insured,  &c.  A  memorandum 
loned  on  this  deed,  signed  by  the 
ary  Heath  and  William  Roberton, 
ing  and  agreeing  that  the  said  James 
his  heirs,  executors,  administrators 


or  assigns,  might,  at  their  will  and  pleasure, 
assign  the  said  lease  and  premises  to  any 
person  or  persons  whomsoever. 

On  the  25th  of  February  1812,  the  said 
William  Roberton  died.  In  December  1813, 
the  said  Mary  Heath  died,  devising  her  pro- 
perty to  the  lessor  of  the  plaintiff,  Mary, 
and  her  sister  Emily.  In  1836,  Emily 
died  unmarried.  In  1825,  James  Heath, 
the  lessee,  died,  and  was  succeeded  by  his 
son  and  heir-at-law,  Ashton  Marler  Heath, 
who  afterwards,  on  the  9th  of  May  1840, 
deposited  the  said  deed  of  the  8th  of 
February  1805  and  his  other  deeds  and 
writings  relating  to  the  said  premises  with 
the  defendants,  by  way  of  equitable  mort- 
gage for  monies  advanced  by  them  to 
him  exceeding  the  value  of  the  said  pre- 
mises, without  any  notice  to  them,  at 
the  time  of  such  advances  and  deposit, 
of  the  title  of  the  lessor  of  the  plaintiff. 
The  said  Ashton  Marler  Heath  afterwards 
becoming  bankrupt,  he,  together  with  his 
assignees,  on  the  2nd  of  December  1848, 
conveyed  the  lands  to  the  defendants  in 
fee  for  value,  in  part  satisfaction  of  the 
said  advances  then  remaining  unpaid. 
They  had  notice  of  the  title  of  the  lessor 
of  the  plaintiff  before  they  took  such  con- 
veyance. The  lessor  of  the  plaintiff  after- 
wards gave  notice  to  quit  as  to  the  moiety 
in  question.  The  mother  of  the  lessor  of 
the  plaintiff,  who  had  been  examined  on 
interrogatories,  stated  in  her  examination 
that  her  daughters  Mary,  the  lessor,  and 
Emily  received  120/.  a-year  from  the  pro- 
perty (the  undivided  half  of  which  was 
sought  to  be  recovered),  from  the  time  of 
their  respectively  coming  of  age  up  to  the 
death  of  the  said  Emily,  and  that  since  her 
death  the  same  sum  had  been  received  by  or 
on  behalf  of  the  said  Mary  up  to  Christmas 
1850.  That  she,  the  mother,  first  received 
the  rent  herself  of  one  undivided  moiety 
of  the  property,  amounting  to  60/.,  in  the 
year  1812,  on  behalf  of  her  said  two 
daughters,  who  were  then  minors,  and 
continued  to  receive  it  during  their 
minorities.  That  the  first  half-year's  rent 
became  due  at  Midsummer  1812,  and  that 
she,  the  mother,  received  it  in  right  of  her 
daughters  as  co-heiresses  of  their  father, 
the  said  Archibald  Hamilton  Roberton, 
and  on  the  death  of  the  said  Mary  Heath, 
which  happened  in  December  1813,  she. 
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the  mother,  received  the  rent  of  the  other 
moiety  of  the  property  amounting  to  60L 
for  her  said  daughters,  as  devisees  of  the 
said  Mary  Heath  during  their  minorities, 
the  first  payment  of  such  rent  of  that 
moiety  heing  due  at  Christmas  1813.  That 
the  rents  of  both  moieties  were  paid  by 
Mr.  James  Heath  up  to  the  time  of  his 
death,  and  since  his  death,  which  happened 
about  the  year  1825,  they  were  paid  by 
his  son,  Ashton  Marler  Heath,  up  to 
Christmas  1847.  That  the  rents  accrued 
since  that  time  had  been  paid  by  the  de- 
fendants up  to  Christmas  1850.  That  the 
rents  became  due  half-yearly  at  Christmas 
and  Midsummer,  and  that  the  amount  for 
both  moieties  had  been  120^.  a-year. 

The  case  then  recited  a  long  corre- 
spondence between  the  lessor  of  the  plain- 
tiff and  Ashton  Marler  Heath,  and  receipts 
signed  by  the  lessor  for  the  rent  of  the 
premises  comprised  in  the  deed  of  February 
1805.  The  judgment  of  the  Court  renders 
it  unnecessary  to  set  them  out. 

The  defendants'  counsel  contended  that 
the  lessor  was  barred  by  the  Statute  of 
Limitations.  It  is  agreed  that  the  Court 
are  to  draw  any  inferences  which  a  jury 
ought  to  do.  The  question  for  the  Court 
is,  whether  the  lessor  is  barred  by  the 
Statute  of  Limitations.  If  not,  the  verdict 
is  to  stand.  If  she  is  so  barred,  a  nonsuit 
is  to  be  entered. 

Cowling  (Knowles  with  him),  for  the 
lessor  of  the  plaintiff. — The  lessor  of  the 
plaintiff  is  entitled  to  recover  in  this  eject- 
ment, as  she  is  not  barred  by  the  Statute 
of  Limitations.  At  the  date  of  the  deed  of 
1805,  Mary  Heath  was  tenant  in  common 
in  fee  of  one  moiety  of  the  land,  and 
William  Roberton  tenant  in  common 
for  life  of  the  other.  That  deed  operated 
as  a  separate  demise  of  their  respective 
interests ;  for  where  tenants  in  common 
join  in  a  lease  "the  joint  words  of  the 
parties  shall  be  taken  respectively  and 
severally." — (Co.  LitU  197,  a.,  Bac.  Ahr. 
tit.  'Joint  Tenants,*  k.)  On  William 
Roberton's  death,  in  1812,  the  fee  in  his 
moiety,  the  one  in  dispute,  vested  in  the 
lessor  and  her  sister  Emily,  in  possession ; 
and  the  rent  has  ever  since  been  regularly 
paid ;  and  there  has  been  a  sufficient 
receipt,  within  the  third  section,  to  save  the 
statute.     The  twenty  years  mentioned  in 


section  2.  did  not  begin  to  run  until  the 
expiration  of  the  notice  to  quit.     TheD, 
sect.  3.  saves  the  right  of  the  claimant, 
who  has  been  in  the  possession  or  in  re- 
ceipt of  the   profits   of  such   land ;   and 
sect.  35.  enacts,  that  rent  "  from  a  tenant 
from  year  to  year,  or  other  lessee,  shall  be 
deemed  to  be  the  receipt  of  the  profits  o| 
the  land  within  section  3."     The  lease  ii^ 
this  case  was  void  as  to  the  moiety  (^ 
the   lands  in  question   on   the   death  ^ 
W.  Roberton,  the  tenant  for  life ;  but  ^ 
the  rent  reserved  by  that  lease  has  ci^- 
since  been  paid,  a  tenancy  from  year 
year  has   been   created-— Doe   d.   Mm^^^ 
V.  Watts  {\)y  Doe  d.  BrammaU  y.  CoOm-m^ 
(2).     But  it  is  only  necessary  to  cont^s]), 
as  against  the  landlord,   and,   therefojc^ 
also,  as  in  his  favour,  that  some  tenancy 
was   created ;    the    defendants  have  liejtf 
the  land,  not  in  their  own  right,  as  absolofe 
owners ;  and,  if  they  are  not  tenants,  tbej 
are  bailiffs ;  and  their  possession  has  been 
that  of  the  owners.  If  the  lessor  of  the  phin- 
tiff  is  barred  of  the  land,  she  is  barred  abo 
of  every  interest  in  it,  for  the  mere  receipt 
of  rent  creates  no  rent-charge. 

Tomlinson  (  Thompson  with  him),  for  fl» 
defendants. — The  lessor  of  the  plaintiff ii 
barred  by  the  statute.  The  2nd  and  9rd 
sections  have  done  away  with  the  di9tin^ 
tion  between  adverse  or  non-advene  pos- 
session ;  and  the  defendants  have  been  m 
possession  more  than  twenty  years.  We 
hardship  urged  by  the  lessor  of  the  pWnliff 
does  not  exist,  for  if  she  is  barred  of  th« 
land,  she  has  a  good  fitle  to  the  rent  tf 
a  distinct  inheritance,  the  effect  of  ^ 
deed  of  1805  being,  first  to  pass  the  fee- 
simple  in  the  land,  and  secondly  to  et^ 
a  distinct  estate  in  the  rent-charge  in  yt^' 
petuity.  The  deed  professes  to  "gttf* 
the  land  to  James  Heath,  his  "h«B'» 
executors,  administrators  and  assigni  wr 
ever."  First,  to  support  the  dew,  ^ 
Court  will,  after  so  long  an  interval,  f^ 
sume  livery  of  seisin  to  make  it  opcffte  ti 
a  feoffment  — /?ew  v.  Llot^{Z).  T^ 
case  was  recognized  in  Doe  d.  WS^  ^* 
the  Marquis  of  Cleveland  (4)  and  in  D^t 

(1)  7  Temn  Rep.  83. 

(2)  18  Law  J.  Rep.  (n.8.)  C.P.  305. 
(S)  Wightw.  128. 

(4)  9  B.  &  C.  864;  «.  c.  8  Law  J.  Rep.  t^"^^ 
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e«(5);  or,  secondly,  as 
iberty  to  draur  inferences 

they  will  presume  that 
>f  tenants  at  the  date  of 
I  make  it  operate  as  a 
ion,  and  thus,  qudcunque 
d.  The  deed  itself  de- 
rty  as  in  the  hands  of 
id  in  strong  confirniation 

states  that  a  lease  had 

[ranted  to  one  of  them, 

It  may  be  urged  that 

inst  alienation  is  incon* 

view.  But  a  condition 
eed  which  passes  the  fee 
s.  860,  and  Coke's  com- 

liat  may  be  ;  but  the 
that  the  existence  of  such 
!onsistent  with  the  pre- 
iy  intended  to  pass  the 
to  have  been  disposed  as 
ea  to  repeal  the  statute 
,  and  to  create  a  rever* 
e  in  fee.] 

.  that  the  deed  operated 
od  also  as  a  grant  of  a 
that  there  was  no  rever- 
on  of  landlord  and  tenant 
eton,  sec.  215.  it  is  said 
make  a  feof&nent  in  fee, 
8  in  tail,  the  remainder 
,  without  deed,  reserving 
rent,  this  reservation  is 
>    reversion   remains   in 

**  if  a  man  by  deed  in- 
»£fment  in  fee,  and  by  the 
(  reserveth  to  him  and  to 
rent,  and  that  if  the  rent 
1  be  lawful  for  him  and 
ain,  &c.,  such  a  rent  is 
Heath,  the  lessee,  exe- 
and  thereby  granted  the 
ich  party  has  treated  their 
i  springing  from  the  deed, 

As  to  the  point  made 
the  receipt  of  the  profits 
defendants  do  not  deny 
the  plaintiff  has  been  in 
as  a  distinct  inheritance, 
int"  in  section  3.  means ; 
t  she  has  been  in  the  re* 


ceipt  of  *^rent"  as  profits  of  the  land 
within  sections  3.  or  35. — Doe  d.  Angell  v. 
Angell  (6). 

Cowling^  in  reply.-— The  argument  of 
the  defendants  raises  two  questions  :  first, 
what  is  the  effect  of  the  deed  ?  and,  se* 
condly,  what  has  been  the  conduct  of  the 
parties  since?  To  consider  the  second, 
question  first:  the  parties  have  supposed 
(and  if  erroneously  it  makes  no  difference 
as  to  the  effect  of  their  acts)  that  the  deed 
operated  as  a  lease,  and  under  that  sup- 
position they  have  as  tenants  paid  rent  for 
the  enjoyment  of  the  land.  If  so,  the 
construction  of  the  deed  becomes  imma- 
terial, as  there  has  been  such  a  receipt  of 
profits  within  sect.  31.  as  saves  the  lessor 
from  being  barred.  But,  secondly,  the 
deed  does  not  create  a  rent-charge.  It 
purports  to  be  an  ordinary  lease  ;  the 
habendum  is  in  the  usual  form,  except  the 
words  **  heirs"  and  " for  ever."  The  red^ 
dendum  is  "yielding  and  paying  therefor," 
i.  e.  for  the  enjoyment  of  the  land,  and  it 
contains  all  the  usua}  covenants  for  re- 
pairs, payment  of  taxes,  for  quiet  en- 
joyment and  against  alienation.  The 
only  words  which  can  be  construed  as 
creating  a  rent-charge,  for  there  is  no  ab- 
solute grant  of  one,  are  contained  in  the 
covenant  to  pay  rent.  But  the  reserva- 
tion of  the  rent  is  by  the  lessor ;  there  is 
no  grant  by  the  lessee.  The  form  of  deed 
to  create  a  rent-charge  given  in  9  Jarman*s 
Bythewood,  518,  is  nothing  like  this  ;  and 
the  reservation  of  rent  spoken  of  in  LitL 
s.  217.  cannot  mean  "rent"  as  a  com- 
pensation for  the  enjoyment  of  the  land. 

[Maule,  J. — Blackstone  in  his  •  Com- 
mentaries,* vol.  ii.  p.  42,  says,  **  a  fee- 
farm  rent  is  a  rent  issuing  out  of  an  estate 
in  fee,  of  at  least  one-fourth  of  the  value 
of  the  lands,  at  the  time  of  its  reservation ; 
for  a  grant  of  lands  reserving  so  consi- 
derable a  rent  is  indeed  only  letting  lands 
to  farm  in  fee  simple,  instead  of  the  usual 
method  for  life  or  years."  So  Blackstone 
in  effect  says,  that  if  lands  are  let  in  fee 
reserving  rent,  that  creates  a  rent-charge.] 

The  reservation  in  that  case  must  not 
be,  as  here,  for  the  enjoyment  of  the  land. 
Supposing  the  deed  created  a  rent-charge, 


iOSt  t.c  6  Law  J.  Rep.  (n.s.)  (6)  9  Q.B.  Rep.  28  ;  s.  c.  15  Law  J.  Rep.  (n.s.) 

as.  19S. 
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W.  Roberton  could  only  be  erititled  to  it 
during  his  life ;  it  died  with  him.  And 
even  if  the  parties  have,  under  the  impres- 
sion that  it  still  existed,  gone  on  paying 
the  money  as  a  rent-charge,  that  would 
only  create  a  yearly  tenancy,  and  could 
not  give  the  lessor  any  title  to  the  rent  as 
a  rent-charge,  for  that  cannot  be  created 
by  estoppel,  but  only  by  express  reserva- 
tion. The  lessor  is  not  bound  by  any- 
thing W.  Roberton  did,  as  nothing  de- 
scended to  her  from  him  ("a  stranger 
shall  neither  take  advantage  of  nor  be 
bound  by  the  estoppel."  Co.  Lilt,  352, 
a),  and  the  recitals  in  the  deed  cannot  be 
binding  on  her,  as  she  claims,  not  under, 
but  against  it.  If  the  deed  did  not  create 
a  rent-charge,  then  the  cases  as  to  presum- 
ing a  feoffment  are  inapplicable. 

[Counsel  also  argued  whether  the  corre- 
spondence contained  a  sufficient  acknow- 
ledgment of  the  lessor's  title  within  sect.  14. 
of  the  3  &  4  Will.  4.  c.  27.  to  save  it  from 
being  barred.  But  as  the  Court  decided 
that  the  meaning  of  the  correspondence 
would  depend  upon  the  construction  to 
be  put  upon  the  deed  of  February  1805, 
the  arguments  on  this  point  are  omitted.] 
Cur.  adv,  vuli. 

The  judgment  of  the  Court  (7)  was  now 
delivered  by — 

Jervis,  C.J.— It  will  not  be  necessary 
to  decide  some  of  the  questions  which 
were  raised  upon  the  argument  of  this 
case ;  because  we  are  of  opinion,  that 
under  the  circumstances  we  ought  not 
to  make  the  presumptions  which  are 
necessary  to  raise  those  questions.  In 
the  course  of  the  argument  Mr.  Cow- 
ling described  the  instrument  of  the  8th 
of  February  1805  as  a  perpetual  lease ; 
whereas  Mr.  Tomlinson  contended  that  it 
operated  as  a  conveyance  in  fee  of  the 
land,  with  the  creation  of  a  rent-charge. 
If  it  had  been  proved  that  the  premises 
were  in  the  occupation  of  tenants  when 
the  instrument  was  executed,  or  if  we  were 
to  presume  livery  of  seisin,  it  would  ope- 
rate as  a  conveyance  in  fee ;  but,  as  there 
is  no  evidence  that  the  premises  were  in 
the  occupation  of  tenants  (the  description 
of  the  premises  not  being  evidence  against 

(7)  Jcnris,  C.J.,  Maulc,  J.  and  Creaswell,  J. 


the  lessor  of  the  plaintiff,  who 
party  or  privy  to  the  instroment),  if 
do  not  presume  livery  of  seisin,  then 
the  instrument  cannot  operate  as  a  ] 
petual  lease,  the  premises  must  have  b 
held  upon  a  tenancy  from  year  to  y 
upon  the  terms  contained  in  that  insi 
ment.  An  examination  of  the  instnmi 
shews  that  the  parties  intended  it  to  opes 
as  a  perpetual  lease ;  but  as  it  cannot  leg] 
have  that  operation,  we  must  either  | 
sume  that  the  premises  have  been  h 
upon  a  yearly  tenancy,  upon  the  tr 
contained  in  the  instrument,  or  we  it 
presume  livery  of  seisin,  an  act  in^ 
sistent  with  the  expressed  intention  of 
parties,  so  as  to  convert  the  instrum 
into  a  conveyance  in  fee.  Were  it  seo 
sary  to  presume  livery  of  seisin  in  oid 
to  account  for  the  possession  under  i 
instrument,  the  authorities  shew  that  i 
ought  to  make  that  presumption,  fiat 
is  not  necessary  to  do  so.  The  case  ihei 
that  rent  has  been  paid  regularly  to  thele 
sors  and  their  successors,  and  it  is  moieooi 
sistent  with  the  acts  of  the  parties  to  fOP 
sume  that  the  relation  of  landloid  ai 
tenant  subsisted  between  them,  than  t 
presume  livery  of  seisin,  which  was  ineoi 
sistent  with  their  intention  when  the  li 
strument  was  executed.  In  this  vew  < 
the  case  the  lessor  of  the  plaintiff  has  bee 
continously  in  the  receipt  of  the  rsnt  an 
profits  of  the  estate,  and  the  Statote  f 
Limitations  is  no  bar.  Our  judgment  miu 
be  for  the  lessor  of  the  plaintiff. 
Judgment  for  the  lessor  of  the  plaifitf* 


] 


RANDALL   V.    MOOK. 


1852. 

April  24. 

Bill  of  Exchange — Action  by  W^ 
against  Acceptor — Pat^meni  by  Drawff  * 
another  Action, 

In  an  action  by  an  indorsee  ofiM  ^ 
accommodation  acceptor  of  a  bill,  itii^ 
good  defence  to  the  further  maintenanee  v^ 
after  action  brought,  the  dratoer  f^  ^ 
amount  of  the  bill  and  interest  to  thein^^ 
under  a  Judge's  order  in  another  ^ 
brought  by  the  indorsee  against  the  dntff^' 

Assumpsit  on  a  bill  of  exchange  for*^ 
185.,  drawn  by  W.  A.  Turner,  accep** 
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d  defendant,  indorsed  by  Turner  to 
geley,  and  by  him  indorsed  to  M. 
a,  who  indorsed  to  the  plaintiff. 
%f  to  the  farther  maintenance  of  the 
,  that  after  the  bill  became  and  was  due 
^yable,  and  whilst  the  plaintiff  was  the 
'  of  it,  to  wit,  by  reason  of  the  said  in- 
oent  thereof  to  him  in  the  declaration 
med,  and  after  the  issuing  of  the  writ 
nmons  in  the  cause,  the  said  W.  A. 
tf  in  the  declaration  mentioned,  to 
\t  the  request  of,  and  for  and  on 
'  of  the  defendant,  paid  to  the  plaintiff, 
hen  accepted  and  received,  of  and 
he  said  W.  A.  Turner,  a  large  sum  of 
f,  to  wit,  a  sum  amounting  in  the 
to  all  the  monies  in  the  declaration 
oned,  in  satisfaction  and  discharge  of 
i  causes  of  action  in  the  declaration 
onedy  and  the  said  W.  A.  Turner 
ipon  became  entitled  to  have  the  said 
tUveredup  to  him  by  the  plaintiff;  and 
sfiendant  further  saith,  that  the  plain- 
not  suing  in  this  action  as  trustee 
for  the  benefit  of,  the  said  W.  A. 
r.    Verification,  and  prayer  of  judg- 

alication — That  Turner  did  not,  for 
bdialf  of  the  defendant,  pay  to  the 
tSf  nor  did  the  plaintiff  receive,  the 
r  in  satisfaction   of  the   causes    of 

i  cause  was  tried,  at  the  Sittings  in 
r  term,  before  Maule,  J.  It  appeared 
trial  that  the  defendant  accepted  the 
}r  the  accommodation  of  the  drawer 
er),  but  that  fact  was  not  known  to 
aintiff.  The  bill  became  due  on  the 
f  March,  and  on  the  6th  two  actions 
simultaneously  commenced  by  the 
iff  against  Turner  and  the  defendant, 
e  13th,  a  summons  was  taken  out  to 
proceedings  in  the  action  against  Tur- 
m  pa3rment  of  debt  (principal  and 
It)  and  costs,  and  an  order  (although 
Jdby  the  plaintiff)  was  made  accord- 
The  declaration  in  this  action  was 
rod  on  the  22nd  of  March,  and  the 
ifl^  claimed  by  his  particulars,  the  fiill 
Bt  of  principal  and  interest  due  upon 
D  before  it  was  paid  by  Turner.  A 
St  was  found  for  the  plaintiff,  with 
lanuges,  leave  being  reserved  to  the 
iant  to  move  to  enter  a  verdict  for 
ar  to. reduce  the  damages. 


Macnamara  (April  24)  moved  for  a  rule 
nisii  pursuant  to  the  leave  reserved. — This 
case  is  distinguishable  from  that  of  Jones 
V.  Broadhurat {l)t  where  it  was  held  that 
satisfaction  of  a  bill  as  between  a  drawer 
or  indorser  and  an  indorsee,  whether  be- 
fore or  after  the  bill  became  due,  does  not 
necessarily  enure  as  satisfaction  on  behalf 
of  the  acceptor,  or  operate  so  as  to  dis- 
charge him  from  liability  to  the  indorsee. 
The  plea  here  is  so  drawn  as  to  avoid  the 
objections  which  ^yere  made  to  the  form 
of  the  plea  in  that  case,  and  the  defendant 
here  is  an  accommodation  acceptor.  There 
was,  therefore,  a  legal  priority  between 
the  party  who  made  the  payment  and  the 
defendant,  the  absence  of  which  circum- 
stance was  commented  upon  by  the  Court 
in  Jones  v.  Broadhurst,  The  payment  by 
the  principal  would  discharge  the  surety  ; 
and  though  in  general,  upon  payment  by 
the  drawer,  the  holder  becomes  trustee  for 
him,  and  is  liable  to  refund  to  him  what 
may  be  recovered  from  the  acceptor,  yet 
in  the  case  of  an  accommodation  accept- 
ance, the  drawer  is  not  entitled  to  sue 
the  acceptor,  and  no  trust  arises  in  the 
holder  on  behalf  of  the  drawer.  The  causes 
of  action  included  debt  and  damages,  and 
they  having  been  once  paid,  the  issue 
should  have  been  found  for  the  defendant, 
as  it  was  proved  in  terms.  Costs  are  not 
a  cause  of  action,  but  are  only  incidental 
thereto.  The  action  was  continued  simply 
for  nominal  damages,  but  no  action  can  be 
carried  on  for  nominal  damages  or  costs 
only — Beaumont  v.  Greathead  (2\  Thame 
V.  Boast  {S). 

[Jervis,  C.J.  —  The  word  **  proceed"  is 
used  with  regard  to  both  those  cases ;  but 
in  the  one  case  the  action  was  commenced 
after  payment,  and  in  the  other  it  was  only 
continued  after  payment.] 

[Cresswell,  J. — It  would  be  a  startling 
proposition  to  announce  that  an  action 
cannot  be  brought  for  nominal  damages. 
Surely  an  action  might  be  brought  against 
a  banker  for  dishonouring  a  customer's 
cheque.]  ' 

(1)  9Com.  B.  Rep.  173. 

(2)  2  Ibid.  494;  8.  c.  15  Law  J.  Rep.  (n.s.) 
C.P.  130. 

(3)  12  Q.B.  Rep.  808 ;  s.  c.  17  Law  J.  Rep.  (n.s.) 
aB.  339. 
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In  the  case  of  Corbett  v.  Swinhum  (4),  a 
plea  as  to  50/.  to  the  further  maintenance, 
which  stated  the  delivery  of  a  bill  in  satis- 
&ction  of  the  promise  and  of  damages  (but 
not  of  costs),  after  action  brought,  was  held 
good.  The  principal  and  interest  in  the 
present  case  having  been  satisfied,  there 
was  no  cause  of  action  to  go  on  with. 
Substantially,  the  plea  here  is  a  plea  of 
payment  by  the  drawer. 

[Jervis,  C.J. — I  was  at  first  somewhat 
embarrassed  by  the  case  of  Thame  v.  Boast ^ 
but  on  looking  into  it,  I  find  it  appears 
there  that  the  costs  had  been  paid.] 

In  Jouh  V.  Taylor  (5)  it  was  held,  that 
nominal  damages  will  not  take  a  debt  out 
of  the  jurisdiction  of  the  county  court. 

Jervis,  C.J. — I  am  of  opinion  that  there 
should  be  no  rule.  It  seems  to  me  that 
the  payment  under  the  Judge's  order,  in  an 
action  at  the  suit  of  the  holder  against  the 
drawer,  cannot  be  said  to  be  a  payment  in 
satisfaction  of  the  causes  of  action  against 
the  acceptor. 

Crbsswell,  J.  and  Talfourd,  J.  con- 
curred. 

Rule  refused. 


1852 
June  22 


.} 


fisher  and  another  v.  bell 

AND  ANOTHER. 


Bankrupt  Consolidation  Act,  1849  — 
Deed  of  Compositionhy  Six  Sevenths — Sepa- 
rate Property — 12  ^^  13  Vict.  c.  106.  ss, 
224,  228. 

To  assumpsit  on  bills  of  exchange,  the 
defendants  pleaded  that  being  joint  traders, 
by  deed  under  the  12  ^*  13  Vict,  c.  106.  s. 
224,  they  assigned  their  joint  property  to  M, 
who  undertook  to  pay  their  joint  creditors 
Is,  6d.  in  the  pound ;  that  six-sevenths  of 
the  creditors  accepted  and  executed  the  deed, 
and  the  defendants  were  thereby  released 
from  the  plaintiffs*  claim.  The  plaintiffs 
replied,  after  setting  out  the  deed  on  oyer, 
that  each  of  the  defendants  had  separate  pro- 


(4)  8  Ad.  &  E.  673;  s.  c    7  Law  J.  Rep.  (n.s  ) 
Q.B. 216. 

(5)  Post,  Exch.  31. 


perty.    The  replication  was  held  j 
authority  o/Tetley  r.  Taylor  (1] 

Assumpsit  by  the  plaintiffiiy  i 
of  several  bills  of  exchange^  a 
defendants,  as  acceptors,  and  on 
bitatus  counts. 

Sixth  plea,  that  at  the  time  oft 
of  the  indenture  hereinafter  x 
and  for  six  months  before  sua] 
payment,  the  defendants  were 
co-partner8hi{>,  and  jointly  indel 
several  persons,  parties  to  the  m 
ture  of  the  third  part.  That, 
passing  of  the  Bankrupt  Law  Cm 
Act,  1849,  the  defendants  suape 
ment,  and  made  an  indenture,  1m 
defendants  of  the  first  part,  one  G 
of  the  second  part,  and  the  sevei 
whose  names  were  subscribed  o: 
part,  being  joint  creditors  or  their 
citing,  that  Marshall  agreed  to  m 
the  said  creditors  agreed  to  acce] 
in  the  pound  upon  the  amoan 
respective  debts;  and  the  defer 
signed  all  their  joint  co-partnei 
perty  to  Marshall,  to  hold  for  his 
and  Marshall  covenanted  to  pa; 
creditors  7^.  6d.  in  the  pound,  i 
instalments ;  and  that  the  said  or 
consideration  thereof,  released  1 
dants.  That  the  said  indenture  n 
by  six-sevenths  of  the  creditc 
debts  amounted  to  tire  sum  of 
upwards ;  that  the  said  indenti 
deed  of  arrangement  between  t 
dants  and  their  creditors  within  th 
of  the  provisions  of  the  Bank 
Consolidation  Act,  1849,  as  tc 
ment  by  deed  ;  that  the  plaindfi 
tice  to  subscribe  and  seal  the  i 
and  that,  by  force  of  the  statute 
indenture  became  obligatory  on 
tiffs,  whereby  the  defendants  wei 
from  the  causes  of  action.     Veri 

Replication,  (craving  oyer  of 
and  setting  it  out)— That  at  tb 
making  and  executing  the  inden 
of  the  defendants  was  possesset 
titled  to  divers  goods,  chattels,  a 
his  own  separate  property , to  a  larg 
to  wit,  e»ich  to  the  amount  of  1,( 
liable  to  seizure  under  legal  pi 

(1)  ^*i/f,  aB.  p.  3W. 
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y^nent  of  the  debts  due  to  the  Joint 
rditOTB  of  the  defendants.  Verification. 
X>emaTTer  and  Joinder. 
C^kannell,  Serj,^  in  support  of  the  de- 
xxrer  (April  29). — The  deed  comes  within 
B  provisions  of  the  224th  section  of  the 
>  &  13  Vict.  c.  106,  "  The  Bankrupt  Law 
^naolidation  Act,  1849,"  and  operates  as  a 
lease  against  the  creditors  who  did  not  exe- 
xve  it  The  cases  in  which  the  operation 
f  the  section  have  been  brought  before  the 
^urtsre,PAi2^  v.  Surridge(2\  Stewart 
f.  ColUn$(3),  Drew  v.  Co^'iu  (4),  and 
Teile^  v.  Taylor.  In  Tetky  v.  Taylor 
the  Court  of  Queen's  Bench  differed  from 
the  Exchequer  in  Drew  v.  Collins^  and 
held  that  the  provision  in  the  228th 
•ection  that  '*  joint  and  separate  assets 
iball  be  distributed  in  like  manner  as  in 

(3)  19  Law  J.  Rep.  (h.s.)  C.P.  887. 

(«)  20  Ibid.  79. 
^  (4)  6  Ezch.  Rep.  670 ;  a.  o.  20  Law  J.  Rep.  (ir.a.) 
£xeb.S69. 


bankruptcy,"  does  not  apply  to  the  case 
of  a  composition  deed,  and  does  not  in- 
validate such  a  deed  on  the  ground  that  it 
does  not  provide  for  the  distribution  of  the 
whole  of  the  trader's  property. 

Barstow,  contra,  for  the  plaintiff,  relied 
upon  Drew  v.  Collins^  which  expressly  de- 
cided that  a  deed  under  the  224th  section 
is  not  binding  on  a  creditor  who  did  not 
execute  it,  unless  it  provide  for  the  dis- 
tribution of  the  whole  of  the  trader's  estate. 
Cur.  adv.  vuU, 

Jervis,  C.J.  now  said,  that  it  was  un- 
necessary to  deliver  any  judgment  in  this 
case,  as  it  was  governed  by  the  decision  of 
the  Exchequer  Chamber  in  Tetley  v.  Taylor ^ 
in  error,  (which  overruled  the  decision  of 
the  Court  below,  and  affirmed  the  decision 
in  Drew  v.  Collins). 

Per  Curiam — 

Judgment  for  the  plaintiff. 


The  following  cases  will  appear  in  the  Volume  for  1853 : — 


BEL8HAW   V.    BUSH. 
•^^IKSON    AND   WIFE   V.    THE   MARQUIS 

OF  BRISTOL  (in  error  J. 
HEATH  V.  UNWIN  (in  error  J. 


FISHMONGERS*    COMPANY    V.    DIMSDALE   AND 

OTHERS  (in  error). 

THE  GREAT   NORTHERN    RAILWAY   COMPANY 

V.  HARRISON  (in  error). 


END  OF  TRINITY  TERM,  1852. 
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Evidence — Entry  against  Interest^  Effect 
of. 

In  support  of  the  right  of  the  Earl  of  L. 
^^  fishery  in  the  Solway  Frith,  the  defen- 
^ntsput  in  evidence  the  following  entry  in 
***  ^ook  of  a  former  receiver  of  rents  of  the 
^^ofl"*»  estate  :—'*  Received  of  T.  H. 
**f  respective  shares  due  from  three  pro- 
^1^9  (T.  H.  being  one)  of  the  raise  net 
?^  **   the  Solway  Frith  in  D,  in  the  year 

"Return,  the  entry  is  evidence  not  only  of 
*f  ^cving  been  paid  by  T,  H.,  but  also 
fj**  two  other  proprietors. 
^f^  Pollock,  C.B. — If  an  entry  is  ad- 
^^ie  as  being  against  the  interest  of  the 
^y  'making  it,  it  carries  with  it  the  whole 
?^eirf.  But  if  the  entry  is  made  merely 
**«  course  of  a  man*s  duty,  it  does  not  go 
lJ*Ui  those  matters  which  it  was  his  duty  to 

^^^^spaBS  for  taking,  cutting  and  damag- 
pj^ets  of  the  plaintiflf in  the  Solway  Frith. 
^  defendants  justified  in  several  pleas, 
V^xig  in  substance  that  the  Earl  of  Lons- 
^^  ^ras  possessed  of  a  certain  close,  and 
^«v  Smv,  XXL— ExcHXQ. 


because  the  said  nets  were  wrongfully 
therein  encumbering  the  same,  and  doing 
damage  therein  to  the  said  Earl,  the  de- 
fendants, as  his  servants,  took  the  nets 
and  necessarily  a  little  damaged  the  same. 

At  the  trial,  before  Williams,  J.,  at  the  last 
Carlisle  Summer  Assizes,  the  defendants, 
for  the  purpose  of  proving  the  title  of  the 
Earl  of  Lonsdale  to  the  close  in  question 
tendered  in  evidence  the  following  receipts, 
which  were  produced  out  of  the  custody  of 
the  Earl. 

1733,  August  11.^ 

Received  of  Mr.  Thomas  Hodgson  in 
55/.  Ss,  6d,  and  in  his  half  year's  salary 
20s,  in  all  on  account  from  Drumbrugh 
tenants*  rents  for  half- a-y ear  at  Lent  last 
(where  15/.  18s.  2d.  are  customary,  and 
40/.  15s.  4^c/.  free  rents). 
£56  3s.  eid. 

Received  also  of  him  a  year*s  rent  due 
from  farmer  of  Drumbrugh  demesne  and 
himself  as  owner  of  Plumptree  and  Bew- 
ley's  tenements  in  Easton,  for  the  liberty  of 
fixing  a  raise  net  in  Solway  Frith  in  the 
year  1732,  at6«.  Sd.  each  share. 
£1. 

1784,  Septem1>er  80. 

Received  of  Mr.  Thomas  Hodgson  the 
respective  shares  due  from  three  proprietors 
B 
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of  the  raise  net  set  in  the  Solway  Frith 
in  Drumbrugh  in  the  year  1733. 

£1. 

1735,  September  30. 

Received  of  Mr.  Thomas  Hodgson,  being 
the  respective  shares  of  63,  Sd.  each  due 
from  the  two  owners  of  Bewley's  and 
Plumptree  tenements  in  Easton  for  fixing 
a  raise  net  in  the  Solway  Frith  in  the  year 
1734. 

£0  135.  4d. 

The  last  two  of  these  receipts  were 
objected  to  on  the  part  of  the  plaintiff  on 
the  ground  that  they  were  not  evidence  of 
the  facts  stated  in  them,  seeing  that  Mr. 
Hodgson  was  only  a  sub-receiver,  and  that 
the  statements  in  the  receipts  as  to  the 
payment  of  rent  from  the  three  proprietors 
were  only  statements  of  something  which 
that  sub-receiver  had  told  the  principal 
receiver.  The  learned  Judge  overruled 
the  objection,  and  the  defendants  had  a 
verdict. 

Watson  now  moved  for  a  new  trial  on 
the  ground  of  the  improper  reception  of 
this  evidence. — The  receipts  were  impro- 
perly admitted.  The  facts  stated  in  them 
as  to  the  parties  who  paid  the  rent  and  the 
grounds  on  which  it  was  paid  amounted  to 
nothing  more  than  hearsay  evidence.  Mr. 
Hodgson  told  the  principal  receiver  that 
the  proprietors  who  were  third  parties  had 
paid  rent  for  the  liberty  of  fixing  raise 
nets  in  the  Solway  Frith.  If  the  principal 
receiver  had  been  called  as  a  witness  he 
would  not  have  been  permitted  to  state 
that  the  sub-receiver  told  him  the  proprie- 
tors had  paid  rent  for  that  privilege.  The 
receipts  therefore  are  merely  evidence  of 
sums  of  money  having  been  received,  and 
of  nothing  beyond. 

[Parke,  B. — ^The  entry  in  the  case  of 
Higham  v.  Ridgway  (1)  was  evidence  not 
only  of  the  payment  of  the  man-midwife's 
charges,  but  also  oi  partus  cumforcipe.'] 

[Alderson,  B. — An  entry  in  an  attor- 
ney's bill  of  a  service  of  a  notice  on  A.  B. 
would  be  evidence  of  a  service,  although 
such  notice  being  generally  served  by 
attomies'  clerks,  the  attorney  probably  had 
no  personal  knowledge  of  such  service.] 

[Pollock,  C.B. — So,  if  an  accoucheur 
puts  down  in  his  book  the  name  of  a  lady 

(1)  10  East,  109. 


whom  he  has  delivered,  and  debits 
with  payment,  such  entry  would 
dence  of  the  name,  although  he  sq] 
known  nothing  of  her  name,  exce 
the  information  of  others.] 

[Parke,  B. — In  Davies  v.  Hm 
(2)  it  was  contended  in  argume 
although  the  indorsement  on  the  n 
evidence  of  the  payment  of  the  moi 
that  it  was  not  evidence  to  shew  fo: 
the  money  was  originally  advano 
statement  of  the  advance  being  co 
and  independent  of  the  previous 
the  entry.     But  the  Court  held  othc 

[Pollock,  C.B. — If  the  entry 
mitted  as  being  against  the  interest 
party  making  it,  it  carries  with 
whole  statement.  But,  if  the  entry  i 
merely  in  the  course  of  a  man's  dut 
it  does  not  go  beyond  those  matten 
it  was  his  duty  to  enter.] 

The  plaintiff  makes  no  objection 
reception  of  the  first  of  the  last 
entries,  as  in  that  receipt  part  of  tl 
appears  to  have  been  paid  by  H> 
himself.  [He  also  moved  on  other  g 
which  do  not  require  a  report] 

Pollock,  C.B. — ^As  to  this  part 
case,  there  will  be  no  rule.  I  cannot « 
one  entry  is  receivable  and  why  thi 
two  are  not  so.  Independently  of  the  > 
Davies  v.  Humphreys,  the  rent  was  re 
in  this  case  from  Hodgson  liimself 
objection  was  made  to  the  admissibi 
the  first  receipt,  and  the  others  are 
same  effect ;  they  relate  to  rent  thi 
received  from  Hodgson  in  the  two  f 
ing  years.  As  to  the  other  point  % 
confer  with  the  learned  Judge  whc 
the  case. 

Parke,  B. — With  respect  to  the  \ 
sion  of  the  entries  in  evidence,  wene 
consider  whether  they  were  propel 
ceived.  But  if  the  statement  hd 
that  the  party  had  received  the  moi 
account  of  a  tliird  person,  I  think, 
authority  of  Davies  y.  HumphreyiVii 
cases  collected  in  Mr.  Taylor's  wc 
*  Evidence,'  that  the  entry  would  be  1 
able  as  evidence  of  aU  the  fiicts  stato 
We  need  not,  however,  decide  that 


(2)  6  Mee.  &  W.  153 ;  s.  c.  9  Law  J.  Kc] 
£xch.  263. 
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lent  of  that  rent  was  for  the 
>dg8on  and  his  co-partners. 
It  had  been  paid  by  a  third 
mectedwith  Hodgson,  I  think 
lid  be  receivable  as  evidence 
I  think  the  payments  in  this 
ence  not  only  of  the  fact  of 
:  also  of  the  fact  on  what 
were  made.  But  as  I  have 
we  need  give  no  opinion  on 

B.  and  Platt,  B.  concurred. 
Rule  refused  on  this  point. 


CROSS  r.  CHESHIRE. 

^foney  Paid — Practice — Affi- 
Man. 

ing  partners,  kept  an  account 
ir  hanker.  On  the  banker's 
ance  against  the  firm,  A.  de- 
xplanation  from  B,  and  B, 
'hat  the  balance  was  his  own 
ind  that  the  firm  had  nothing 
Subsequently  B.  gave  the 
nissorg  note  for  this  balance 
partnership  name.  A.  having 
d  to  pay  this  note, — Held, 
recover  the  whole  from  B.  in 
loney  paid  to  his  use. 
'hat  an  affidavit  sworn  before 
f  the  Isle  of  Man  is  not  re- 
>U  proof  that  he  has  power  to 


for  money  paid  and  on  an 
I. 

assumpsit. 

1,  before  Williams,  J.,  at  the 
ses  at  Liverpool,  it  appeared 
itiff  and  the  defendant   had 

as  salt-manufacturers  and 
iccount  with  a  banker  named 
ccount  being  overdrawn  Mr. 

for  payment  in  December 
e  plaintiff  wrote  to  the  defen- 
planation,  to  which  the  defcn- 
that  the  balance  arose  entirely 
f  his  (the  defendant's)  own, 
8nn  had  nothing  to  do  with 
cr  1847,  however,  the  defen* 
ih  a  promissory  note  signed 


"Cross  &  Cheshire"  for  268/.  2s.  8rf., 
bein^  the  amount  remaining  due  after 
deducting  some  payments  which  the  de- 
fendant had  made.  The  note  was  dis- 
honoured, and  the  plaintiff  was  sued  upon 
the  note  and  compelled  to  pay  the  whole, 
and  he  now  brought  this  action  to  recover 
that  sum  as  money  paid  to  the  defendant's 
use.  Under  the  direction  of  the  learned 
Judge,  the  jury  found  a  verdict  for  the 
plaintiff. 

T.  Jones  now  moved  for  a  new  trial  on 
the  ground  of  misdirection  and  also  upon 
affidavits  of  surprise. — The  action  is  not 
maintainable,  as  it  is  a  partnership  matter, 
and  no  promise  can  be  implied  at  law  that 
one  partner  will  repay  the  other  what  he 
may  have  overpaid  on  the  partnership 
account.  Even  supposing  that  the  par- 
ticular debt  was  the  defendant's,  yet  it 
cannot  be  ascertained  that  the  plaintiff  is 
not  indebted  to  him  until  the  partnership 
accounts  are  taken  in  equity.  The  plain- 
tiff should  file  a  bill  for  a  dissolution  of 
partnership  and  an  account,  and  if  the 
partnership  name  was  used  improperly  an 
action  might  be  maintained  against  the 
defendant. 

[Pollock,  C.B. — If  a  person  who  owes 
a  debt  to  A.  B,  by  any  contrivance  causes 
C.  D.  to  pay  it,  the  action  for  money  paid 
will  lie  to  recover  back  the  amount,  and 
the  machinery  by  which  the  mischief  was 
brought  about  is  utterly  immaterial.] 

In  Ex  parte  Yonge{l),  where  a  separate 
commission  had  issued  against  one  partner, 
the  solvent  partners  having  paid  the 
joint  debts  were  allowed  to  prove  on  ac- 
count of  a  fraudulent  misapplication  of 
funds  by  the  bankrupt  to  his  own  use 
without  the  privity  of  his  partners.  Lord 
Eldon  expressed  his  opinion  that  they  had 
no  legal  remedy.  If  this  action  is  main- 
tainable, it  will  be  a  precedent  for  an  action 
whenever  a  partner  exceeds  the  partnership 
contract. 

[Parke,  B. — If  it  were  only  an  alleged 
overdrawing,  the  question  would  depend 
upon  the  result  of  the  accounts  being  taken, 
but  here  the  defendant  has  admitted  the 
fact.] 

By  giving  the  note  afterwards,  in  the 
partnership   name,   he  asserted   that   the 

(1)  3  Vea.  &  B.  34. 
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former  admission  was  a  mistake.  In  moving 
on  the  ground  of  surprise,  he  proposed  to 
use  an  affidavit  which  purported  to  he 
sworn  hefore  the  deemster  of  the  Isle  of 
Man,  at  Douglas,  in  that  island ;  an  affi- 
davit heing  also  produced  of  a  person  at 
Liverpool,  th^t  the  party  before  whom  it 
was  taken  was  deemster. 

Pollock,  C.B. — I  am  of  opinion  that 
there  was  no  misdirection,  and  that  no  rule 
ought  to  be  granted.  When  one  man  has 
been  compelled  to  pay  the  debt  of  another, 
he  in  general  has  his  remedy  by  action  for 
money  paid,  and  the  method  by  which  this 
effect  was  produced  cannot  deprive  him 
of  his  remedy.  Consequently,  if  one 
partner  has  cheated  another  by  means  of  a 
note  made  in  the  name  of  the  firm,  that 
other  is  entitled  to  recover  against  him 
the  money  which  he  has  paid  through  this 
fraud  on  the  firm.  It  is  admitted  that  the 
note  was  given  for  the  defendant's  private 
debt,  and  it  is  clear,  therefore,  that  the 
action  will  lie.  I  think  the  case  of  Ex 
parte  Yonge  has  nothing  to  do  with  the 
present,  because  Lord  Eldon  only  decided 
that  two  partners  out  of  three  might  prove 
against  the  estate  of  the  third  in  respect  of 
monies  fraudulently  taken  from  the  firm. 
That  case  does  not  shew  that  where  one  of 
two  partners  procures  his  own  debt  to  be 
paid  by  the  other,  the  partner  so  injured 
has  not  a  remedy  by  action.  As  to  sur- 
prise, I  think  no  rule  ought  to  be  granted 
upon  that  ground. 

Parke,  B. — I  am  of  the  same  opinion. 
The  facts  of  the  case,  especially  after  the 
letter  of  the  19th  of  December,  establish 
the  plaintiff's  right  to  recover.  The  effect 
of  that- letter  was  to  take  the  balance  en- 
tirely out  of  the  partnership  accounts ;  it 
was  an  admission  that  the  sum  advanced 
was  his  own  private  debt,  and  not  that  of 
the  partnership.  The  case  being  thus 
taken  out  of  the  partnership  transactions, 
the  defendant,  by  the  false  use  of  the  part- 
nership name,  has  caused  the  plaintiff  to 
pay  his  private  debt,  and  the  plaintiff  has 
therefore  a  right  to  sue  him.  I  agree  with 
my  Lord  that  Ex  parte  Yonge  has  no 
bearing  upon  this  case.  There  was  no  ad- 
mission of  an  amount  due  by  the  bank- 
rupt, but  the  petitioners  proceeded  on  the 
ground  that  he  had  abstracted  too  much 


money  by  firaudnlently  augmen 
partnership  debts,  which  the  p< 
would  ultimately  have  to  pay. 
Eldon  there  said  that  on  a  conuu 
bankruptcy,  which  has  a  jumdict 
at  law  and  in  equity,  if  it  app< 
some  of  the  partners  of  a  firm  bavi 
sequence  of  the  misconduct  of  their 
ner,  paid  what  they  ought  not  to  b 
called  on  to  pay,  and  for  which 
they  would  have  their  remedy  agi 
by  bill  in  equity,  that  payment 
considered  as  a  debt  between  him  a 
and  consequently  that  they  aie 
to  prove  it  against  his  estate,  I 
present  case  entirely  on  the  groi 
the  defendant,  by  his  letter  of  the 
December  1846,  has  admitted  tha 
a  matter  which  was  not  to  go 
partnership  account  at  all.  The  d 
having,  in  the  promissory  note  in 
gave  to  the  banker,  improperly  i 
name  of  Cross  &  Cheshire,  in  com 
of  which  the  plaintiff  was  compellc 
that  note  as  being  his  own  debt, 
recover  in  this  action.  This  ▼< 
therefore  right,  unless  it  can  be  im 
on  the  ground  of  surprise.  I  i 
strictness,  we  ought  to  reject  the 
which  purports  to  be  sworn  in  th 
Man,  as  not  being  in  compliance  i 
practice  of  the  Courts.  The  Ma 
directed  my  attention  to  the  rule 
subject,  which  is,  that  in  case  of 
affidavits,  the  authority  of  the  pei 
ministering  the  oath  must  be  shew 
by  affidavit  or  a  notarial  ccrtificati 
case  of  the  Irish  and  Scotch  J 
different,  for  they  have  power  to  ad 
an  oath.  On  the  ground  of  surpri 
some  doubt,  but  my  learned  Broth< 
there  should  be  no  rule. 

Alderson,  B.  and  Platt,  B.  co 
Rule  rt 
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Nov, 
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ANOTHER. 


Limitations,  Statute  of- — Promiu 
— Payment  of  Dividend  by  Insolvei 

One  of  three  makers  of  a  jmni  am 
promissory  note  having  become  imao^ 
name  of  the  plaintiff  as  holder  n 
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iimhis  tehedide^  and  a  dividend  was 
mlly  faid  to  him  hy  the  amgnee  of 
9hetU  in  respect  ofUte  note, 
i^  that  ihie  was  not  a  part  payment  to 
e  ease  out  of  the  Statute  of  Limita^ 
I  against  the  other  makers, 

imptit  by  the  plaintiff  as  the  ex- 
of  one  H.  J.  against  the  defendants, 
▼era  balance  of  principal  and  inter- 
3  upon  a  promissory  note  made  by 
nd  one  Marsden.  The  only  mate- 
!a  was  the  Statute  of  Limitations. 
he  trial,  before  Pollock,  C.B.,  at  the 
s  for  Middlesex,  after  Trinity  term, 
taved  that  the  note  in  question  was  a 
nd  several  promissory  note  given  by 
fendants  and  one  Marsden,  dated 
y  13, 1844.  Interest  had  been  paid 
January  1848,  and  shortly  after- 
Marsden  took  the  benefit  of  the 
ent  Act,  and  the  note  and  the 
of  U.  J.  were  duly  inserted  in  the 
Je,  and  in  November  1848  a  divi- 
>f  %l.  35.  \\d,  was  paid  by  order  of 
lolvent  Debtors  Court,  as  a  dividend 
his  note.  His  Lordship  ruled  that 
IS  not  sufficient  to  take  the  case  out 
!  Statute  of  Limitations,  and  the 
if  was  nonsuited,  with  leave  to  move 
sr  a  verdict  for  the  amount  claimed. 
Edwards  now  moved  accordingly. — 
been  decided  that  a  payment  of  a 
nd  under  a  commission  of  bank- 
^  against  one  of  two  joint  makers  of 
nissory  note,  will  take  the  case  out 
Statute  of  Limitations — Jackson  v. 
Hiifc(l).  In  Brandram  v.  Wharton 
B  payment  of  a  dividend  was  indeed 
ot  to  have  this  effect ;  but  that  was 
te  the  proof  had  been  in  respect 
consideration  of  the  note,  and  not 
ht  note  itself. 

ftKK,  B. — ^A  part  payment  must  be 
Oent  of  part,  accompanied  by  a  pro- 
>  pay  the  residue.] 
ier  the  Insolvent  Acts,  the  insol- 
estate  remains  liable  for  the  whole 
debts.  Therefore,  the  insertion  of 
btin  the  schedule  did  admit  a  liability 
vhich  a  promise  may  be  implied  to 
le  residue. 


(1)  2  H.  Black.  34<1. 
(S)  1  B.  ft  Aid.  463. 


[Alderson,  B. — ^A  part  payment  by  one 
joint,  contractor  makes  both  liable  for  the 
residue,  but  here  the  condition«of  the  pay- 
ment is,  that  the  defendant  is  not  liable  to 
the  same  extent  as  he  was  before,  and  you 
want  to  make  that  a  good  payment  to  bind 
his  companions.] 

Jackson  v.  Fairbank  has  never  been 
overruled,  and  this  is  a  stronger  case.  In 
Atkins  V.  Tredgold  (3),  where  the  payment 
by  the  surviving  maker  did  not  take  the 
case  out  of  the  statute  as  against  the 
executor  of  his  co-contractor,  the  reason 
was,  that  the  joint  nature  of  the  debt  was 
severed  by  the  death ;  and  that  decision 
does  not  affect  this  case. 

Parke,  B. — I  am  of  opinion  that  there 
should  be  no  rule  in  this  case.  The 
9  Geo.  4.  c.  1 4.  requires  a  promise  to  be 
in  writing  to  take  a  case  out  of  the  Statute  of 
Limitations ;  but  it  provides  that  "  nothing 
therein  contained  shall  alter  or  take  away 
or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person 
whatsoever."  The  question  is,  therefore, 
whether  there  has  been  such  a  payment  as 
will  take  this  note  out  of  the  Statute  of 
Limitations  with  respect  to  the  present 
defendants,  and  which  must  be  considered 
without  reference  to  the  last  statute.  This 
subject  was  not  so  fully  considered  in 
Jackson  v.  Fairbank  as  it  has  been  since. 
The  principle  is  now  laid  down,  that  to 
constitute  a  part  payment  to  take  a  case 
out  of  the  statute,  it  must  be  a  payment 
on  account  of  a  larger  sum  admitted  to  be 
due,  accompanied  by  a  promise  to  pay  the 
remainder.  This  was  established  in  7'tp- 
pcts  V.  Heane  (4),  in  which  I  delivered  the 
judgment.  I  am  there  reported,  and  I 
dare  say  correctly,  to  have  said — "  In  order 
to  take  a  case  out  of  the  Statute  of  Limita- 
tions by  a  part  payment,  it  must  appear 
in  the  first  place  that  the  payment  was 
made  on  account  of  the  debt.  Secondly, 
it  must  appear  that  it  was  made  on  account 
of  the  debt  for  which  the  action  is  brought. 
But  the  case  must  go  farther,  for  it  is 
necessary,  in  the  third  place,  to  shew  that 
the  payment  was  made  as  part  payment  of 
a  greater  debt ;  because  the  principle  upon 

(3)  2  B.  &  C.  23  ;  8.  c.  1  Law  J.  Rep.  K.B.  228. 

(4)  1  Cr.  M.  &  R.  252  ;  s.  c.  3  Law  J.  Rep.  (n.s.) 
£xch.281. 
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wliich  a  part  payment  takes  a  case  out  of 
the  statute  is,  that  it  admits  a  greater  deht 
to  he  due  at  the  time  of  the  part  payment, 
and  unless  it  amounts  to  an  admission  that 
more  is  due,  it  cannot  operate  as  an  ad- 
mission of  any  still  existing  deht."  This 
was  adopted  in  Waugh  v.  Cope  (5),  and 
afterwards  in  Wainman  v.  Kynman  (6).  If 
this  is  correct,  where  the  payment  is  made 
by  the  party  himself,  it  cannot  be  said 
that  a  payment  by  the  assignees  of  an 
insolvent  is  an  admission  of,  and  a  pro- 
mise to  pay  the  remaining  debt.  There 
was  no  part  payment  to  take  the  case  out 
of  the  statute  as  against  his  co-contractors, 
even  if  it  would  do  so  as  against  himself. 

Alderson,  B. — The  payment  here  was 
no  acknowledgment  of  liability  by  the 
insolvent.  The  assignee  pays  such  persons 
as  in  his  judgment  are  creditors. 

Pollock,  C.B.  andPLATT,B.  concurred. 
Rule  refused. 


■..} 
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Limitations,  Statute  of —  Payment  of 
Interest, 

Payment  of  interest  on  a  promissory  note 
payable  on  demand^  is  a  sufficient  acknowledge 
ment  to  bar  the  Statute  of  Limitations,  al- 
though no  previous  demand  has  been  made. 

Assumpsit  against  the  defendant  upon  a 
joint  and  several  promissory  note  for  89Z. 
payable  on  demand,  made  by  the  defen- 
dant and  another. 

Plea — The  Statute  of  Limitations. 

At  the  trial,  before  Lord  Campbell,  C.  J., 
at  the  Exeter  Summer  Assizes,  it  was 
proved  that  within  six  years  sums  had  been 
paid  as  interest  upon  the  note,  although  no 
demand  of  payment  of  the  note  itself  had 
been  made.  It  was  objected  that  such  a 
payment  was  insufficient  to  take  the  case 
out  of  the  Statute  of  Limitations ;  but  his 
Lordship  overruled  the  objection,  reserving 
leave  to  the  defendant  to  move  to  enter  a 
verdict  for  him. 

(5)  6Mee.  &W.821.;  s.c.  10  Law  J.  Rep.fN.s.) 
Exch.  145. 

(6)  1  Exch.  Rep.  1 18 ;  8.  c  16  Law  J.  Rep.  (n.8.) 
Exoh.232. 


M,  Smith  now  moved  accordiii] 
No  interest  would  be  due  upon  tl 
until  payment  had  been  demanded,  a 
was  not  a  payment  on  account  of  tli 
but  specifically  as  interest. 

[Parke,  B. — It  is  an  acknowlec 
of  the  debt  being  due.] 

Not  unless  the  sum  so  paid  was, : 
due.  The  words  of  the  9  Geo.  4.  an 
nothing  in  this  act  shall  take  away  ox 
'  the  effect  of  any  payment  of  any  px 
or  interest  made  by  any  person  whatsc 
but  this  must  assume  that  the  int 
due. 

[Parke,  B. — ^If  he  agrees  to  pay  i 
and  does  pay  it,  that  is  by  impUcfl 
promise  to  pay  the  debt.] 

[Alderson,  B. — You  infer  the  del 
the  act  of  the  debtor.] 

[Parke,  B. — Nothing  in  the  statu 
affect  a  payment,  and  payment  of  ii 
is  a  fact  which  is  evidence  of  the 
debt  being  due.] 

Alderson,  B. — ^Any  person  bcfo 
statute  would  have  inferred  the  pron 
pay  the  debt  from  the  payment  of  t 
terest,  and  any  person  may  so  infer  il 
the  statute. 

Platt,  B.  —  It  is  a  clear  acknon 
ment. 

Pollock,  C.B.  concurred. 

Rule  refiu 


1851.       7         JONES    9.    PHILLIPS  AI 
Nov.   10.  3  OTHERS. 

Local  Act,    Construction   of — i/fl 
Rates — '^Package  and  Parcel,**  Meam 

A  local  act  of  parliament  empowerei 
fain  harbour  commissioners  to  levy  hi 
of  rates  for  every  ton,  or  less  qutnUHl 
a  ton,  and  for  every  package  and  par 
goods,  wares,  merchandise,  ^c.  exporter 
the  bar  of  the  rivers  B.  and  L,  a  m 
exceeding  Id.  for  every  ton,  or  less  qu 
than  a  ton,  and  for  every  package  ami 
eel  of  goods,  wares,  S^c,  so  exported, 
trade  of  the  port  of  L,  consisted  qf  (^ 
portation  of  tin  plates,  which  were  f 
in  wooden  cases  or  boxes  for  shipmefi 
usually  and  on  the  occasion  in  quesA 
boxes  exported  formed  pari  of^  and  con 
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iHre  puiniity  or  shipment  in  one  vessel 
generally  under  one  bill  of  lading  J  to 
»tf  eonsignee^  and  at  an  uniform  rate 
right  on  all  the  tin  plates  so  shipped, 
freight  being  paid  on  the  quantity  of 
tight, 

!(i,  that  the  Commissioners  were  en- 
to  charge  \d.  per  box  for  each  box  of 
iteSf  and  were  not  bound  to  charge 
r  Um  weight, 

»t  for  rates  and  duties  payable  by  the 
[ants  to  certain   Harbour  Commis- 
I  under  a  local  act  of  parliament. 
|p— except  as  to  41,  Is.y  never  in- 
i,   and  payment   of  that  sum  into 

following  case  was,  by  Judge's  order, 
for  the  opinion  of  this  Court. 

CASE. 

I  plainti£fis  the  clerk  to  the  Commis- 
I  under  an  act  of  parliament  for  the 
rement  of  the  rivers  Burry  Loughor 
liedi,  in  Carmarthenshire  and  61a- 
nshire,  and  under  another  act  for 
iprovement  of  the  said  rivers  and 
irbours  of  Llanelly.  The  port  of 
ly  was  constructed  under  the  first 
id  is  maintained  by  the  Commission- 
ider  the  powers  of  both  acts.  In 
ince  of  the  provisions  of  those  acts, 
mmissioners  directed  certain  rates 
levied  upon  ships  and  goods,  and 
1  the  following  table  of  such  rates  in 
picuous  place  in  the  harbour, 
ates  on  shipping.  —  For  any  ship 
her  vessel  entering  into  the  rivers 
Loughor  and  Lliedi,  or  either  of 
from  and  over  the  bar  of  Burry,  Id, 
1  register. 

ates  on  goods. — For  every  ton,  or 
lantity  than  a  ton,  imported  or  ex- 
over  the  bars  of  the  said  rivers 
and  Loughor,  the  sum  of  Id.  per 
•For  every  package  and  parcel  of 
,  wares,  merchandise,  and  other  ar- 
whatsoever,  imported  or  exported, 
m  of  Id,  each." 

iOTtion  of  the  trade  of  the  port  of 
Uy  consists  of  the  importing  of  iron 
^  and  the  exportation  thereof  in  the 
>f  tin  plates,  which  are  the  manufac- 
f  xsw  iron  into  plates  of  iron,  and 
'oveicd  with  tin.     When  the  tin  and 


iron  have  been  manufactured  into  tin  plates 
they  are  packed  in  wooden  cases  or  boxes 
for  shipment,  and  such  boxes  are  exported 
usually  to  the  extent  of  many  tons  in  the 
same  vessel.  The  boxes  vary  in  weight 
from  1  cwt.  to  2  cwt.  From  the  time  of 
passing  the  first  act  to  the  end  of  the 
year  1849,  it  is  admitted  that  sheet  cop- 
per, packed  in  parcels  between  two  wooden 
planks  screwed  together,  and  each  pack- 
age about  10  cwt.,  has  been  exported  from 
Llanelly  in  cargoes,  in  large  quantities 
for  above  twenty  years,  pajring  harbour 
dues  by  the  ton.  Tin  plates  were  first 
exported  from  Llanelly  in  August  1848, 
and  were  charged  harbour  dues  by  the 
ton,  the  same  as  sheet  copper,  to  Decem- 
ber 1849  ;  but  such  merchandise  as  cases 
of  hats,  bales  of  goods,  cotton,  general 
shop  goods,  &c.  (if  in  small  quantities) 
have  always  been  considered  as  packages 
or  parcels  liable  to  be  charged  at  Id,  each 
under  the  23rd  section  of  the  Harbour  Act, 
even  though  a  number  of  such  packages 
were  imported  in  the  same  vessel.  In 
January  1850  the  harbour  Commissioners 
determined  that  they  were  entitled  to 
charge  Id.  per  box  on  boxes  of  tin  plates 
and  sheet  copper,  and  per  package  on  some 
other  articles  that  had  previously  b^n 
charged  by  weight,  although  forming  part 
of  a  large  shipment,  the  Commissioners 
insisting  that  such  boxes  and  packages 
were  liable  as  such  under  the  23rd  section 
of  the  act.  The  several  boxes  of  tin 
plates  exported  by  the  defendants  formed 
part  of  and  composed  one  entire  quantity 
or  shipment  made  by  them  in  one  vessel 
(and  generally  under  one  bill  of  lading)  to 
the  same  consignee,  and  at  an  uniform  rate 
of  freight  on  all  the  tin  plates  shipped  in 
the  same  vessel  and  forming  part  of  the 
same  shipment,  and  such  freight  was 
charged  and  paid  upon  the  quantity  of  tons 
weight  of  such  tin  plates.  The  defendants 
admit  their  liability  to  pay  rates  upon  the 
tin  plates  at  the  rate  of  Id.  per  ton, 
and  the  sum  paid  into  court  is  sufficient 
to  cover  that  amount.  The  Commissioners, 
however,  contend  that  they  are  entitled  to 
charge  one  penny  per  box  for  each  box  of 
tin  plates ;  and  if  they  are  so  entitled,  the 
sum  paid  into  court  is  not  sufficient.  The 
tin  plates  are  sold  by  the  box  packed  in 
boxes  for  shipment:  each   box  contains 
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a  certain  number  of  plates,  which  are  of  an 
ascertained  weight  per  square  foot.  The 
boxes  are  of  an  uniform  size,  the  plates 
also  vary  in  thickness  and  in  the  numbers 
that  are  packed  in  each  box. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  Commissioners  can  legally 
claim  Id.  per  box  harbour  dues  on  the  tin 
plates,  or  whether  the  same  must  be  charged 
for  at  the  rate  of  Id.  per  ton.  If  the  Court 
should  think  the  Commissioners  can  claim 
Id.  for  each  box,  judgment  was  to  be 
entered  up  against  the  defendants  for  the 
sum  of  19^.  2s.  lid.;  but  if  the  Court  should 
be  of  a  contrary  opinion,  judgment  was  to 
be  entered  for  the  defendants. 

Watson,  for  the  plaintiff. — The  defen- 
dants are  bound  to  pay  Id.  for  each  box 
of  tin  plates,  and  are  not  entitled  to  be 
charged  for  several  boxes  together  by  the 
ton.  The  question  turns  upon  the  2drd 
section  of  the  local  act,  53  Geo.  3. 
c.  clxxxiii,  which  enacts  that  "  for  every 
ton  or  less  quantity  than  a  ton,  and  for 
every  package  and  parcel  of  goods,  wares, 
merchandise,  and  other  articles,  commodi- 
ties and  things  whatsoever,  exported  or 
imported  over  the  bar  of  the  said  rivers 
Burry  Loughor  and  Lliedi  as  aforesaid, 
such  sum  of  money  as  the  said  Commis- 
sioners shall,  from  time  to  time,  direct  and 
appoint,  not  exceeding  the  sum  of  1^.  for 
every  ton  or  less  quantity  than  a  ton,  and 
for  every  package  and  parcel  of  goods, 
wares,  merchan<£se,  and  other  articles, 
commodities  and  things  exported  or  im- 
ported as  aforesaid."  These  words  mani- 
festly import  that  the  tin  plates  in  question 
are  liable  to  be  charged  Id.  per  package. 
^-(He  was  then  stopped  by  the  Court.) 

Peacock,  contra.  —  The  question  is, 
whether  the  meaning  of  the  act  of  parlia- 
ment is,  that  each  distinct  package  is  to 
be  charged  at  the  rate  of  Id.  per  box,  or 
whether,  when  many  packages  are  sent  off 
by  one  person,  directed  to  one  consignee, 
they  are  not  to  be  weighed  and  charged 
for  by  the  ton.  The  Commissioners  are 
not  to  have  a  large  sum  for  doing  that 
which  gives  them  but  little  trouble. 

[Parke,  B. — ^Where  is  the  absurdity 
consequent  upon  our  adhering  to  the  plain 
meaning  of  the  act  of  parliament  ?  If  all 
the  parcels  in  this  case  had  been  packed 
together  in  one  package,  the  defendants 


would  perhaps  have  escaped  paying 
for  each  package.  So,  if  they  thbik  fi 
send  the  plates  loose,  they  would  pt] 
like  manner  by  weight.] 

He  referred   to    Parker  v.   the   Ch 
Western  Railway  Company  (1). 

[Parke,  ?. — ^The  words  of  this  act 
parliament  must  be  construed  according 
their  literal  construction,  and  in  this  c 
no  inconvenience  results  from  such 
interpretation.  The  meaning  of  the 
is,  that  articles  in  bulk  are  to  be  paiA 
at  the  rate  of  Id.  per  ton,  whilst  c^ 
things  that  are  of  some  value,  anA. 
therefore  put  into  separate  parcels,  ax 
be  paid  for  at  the  rate  of  Id.  perpacka 

For  twenty  years  the  practice  has  j 
vailed  of  paying  for  these  packages  at 
rate  of  Id,  per  ton. 

Pollock,  C.B. — In  thb  case  theremi 
be  judgment  for  the  plaintiff.  A  pu 
who  is  about  to  export  goods  from  tl 
port  and  others,  to  know  the  amoust 
rates  that  he  is  liable  to  pay,  nttonl 
looks  at  the  act  of  parliament  for  infenn 
tion,  and  ought  not  to  place  any  rdiaiH 
on  the  fact  that  others  have  paid  on 
different  footing  for  twenty  year*.  B 
rule  as  to  the  contemporaneous  expontio 
of  an  act  of  parliament  does  not  apjJy  ^ 
this  case.  The  construction  of  th« 
words  in  their  natural  sense  leads  ton 
absurdity,  and  certainly  to  noinconvenitf*® 
There  is  nothing  in  the  act  which  onglrt  1 
make  us  change  the  plain  meaning  of  » 
words  used. 

Parke,  B.,  Alderson,  B.  and  Purr,  1 
concurred. 

Judgment  for  the  pUMf* 


551.    > 

V.  25.> 


ROGERS  9.  TURNER. 


1851. 

Nov. 

Inspection  of  Documents — 14  ^  15  r 
c.  99. 

Where  an  application  is  made  faring 
tion  of  documents  under  the  14  ^  16  1^ 
c.  99.  s.  6.  a  place  for  the  inspeetm  sk^ 
be  named. 


(1)  7  Man.  &G.  258;  8.C.  18  LawJ.iUp.(v 
C.P.  105. 
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leed  noi  be  joined  before  the  order 
Ifor. 

W2A  an  action   brought   by   the 
igainst  the   owner  of  a  ship  for 
id  disbursements  on  his  account, 
daration  and  particulars  of  de- 
application  was  made  to  Martin,  B. 
ers,  under  the  14  &  15  Vict.  c.  99. 
permit  the  plainti£f,  his  attorney 
to  inspect  and,  if  necessary,  take 
.  copies  of  the  accounts,  letters, 
da»  and  vouchers  relating  to  the 
dOits  of  the  plaintiff  for  the  use 
fendant's  ship,  the  Royal  William^ 
plaintiff  was  her  master,  and  the 
or  money  paid  by  the  plaintiff  as 
iter  for  the  use  of  the  said  ship, 
the  certificate  of  registry  of  the 
."     His  Lordship,  however,  de- 
make  an  order,  on  the  ground 
had  not  been  joined,  and  referred 
r  to  the  full  Court. 
on  a  previous  day,  had  obtained 
\  in  the  terms  of  the  above  appli- 
id  now  applied  to  make  the  rule 
no  one  appearing  to  shew  cause ; 
ked  the  Court  to  make  it  part  of 
hat  a  place  should  be  named  for 
ction. — It  is  expedient  to  settle 
ice,  and  it  cannot  be   intended 
ne  party  must  go  to  the  residence 
er,  which  may  be  at  a  great  dis- 
in  this  case,  the  plaintiff  resides 
n  and  the  defendant  in  Wales, 
ice  in  equity  is,  that  the  docu- 
»  deposited  with  an  officer  of  the 
I  the  Master  might  be  chosen  as 
>er8on  in  the  common  law  courts. 
CK,  C.B. — We  cannot  now  help 
e  matter  was  not  made  part  of  the 
plaintiff  might  have  shewn  cause 
le  terms  now  sought  to  be  im- 
)n  him.     The  rule  can  only  be 
)lnte  in  the  terms  prayed.] 
isoN,  B. — There  will  be  no  diffi- 
^llowing  the  ancient  practice  of 
;  at  the  ofiice  of  the  attorney.] 
c,  B. — The  statute  contains  no 
as  to   the  mode  of  inspecting 
i;    neither  does  it  direct  that 
ahall  take  place  in  the   same 
I  in  the  Court  of  Chancery  :   it 
that  courts  of  common  law  may 
i  inspection  "in  all  cases  in  which, 
lani,  XXL— ExoBXQ. 


previous  to  the  passing  of  this  act,  a  dis- 
covery might  have  been  obtained  by  filing 
a  bill  or  by  any  other  proceeding  in  a 
court  of  equity."  Under  the  circumstances, 
you  had  better  take  your  rule  absolute,  to 
which,  as  it  is  unopposed,  you  are  entitled; 
and  you  can  then  apply,  by  summons,  to  a 
Judge  at  chambers  for  an  order  that  these 
documents  may  be  inspected  at  some  par- 
ticular place.] 
Per  Curiam — 

Rule  absolute. 


1851 
Nov, 


51.  r 

.  15.  I 


ROE  V,  THE  BIRKENHEAD,  LAN- 
CASHIRE AND  CHESHIRE  JUNC- 
TION RAILWAY  COMPANY. 


Master  and  Servant — False  Imprisonment 
— Evidence  of  Party  being  a  Servant — 
Authority  to  arrest^  Evidence  of— Railway 
Company^  Liability  of,  for  tortious  Acts  of 
Servants. 

Trespass  for  false  imprisonment.  The 
plaintiff  having  seen  an  advertisement  of  an 
excursion  train  from  Monk's  Ferry  to  Bangor 
and  bach,  inquired  of  the  clerk  at  the  Monk's 
Ferry  station,  which  belonged  to  the  defen- 
dants, as  to  the  return  of  the  train,  and  was 
informed  that  he  could  return  that  day  by 
the  half -past  7  train.  The  plaintiff  then  took 
a  ticket,  proceeded  to  Bangor,  and  returning 
thence  by  train  at  the  time  appointed  arrived 
at  Chester,  where  the  train  stopped.  The 
Chester  station  was  used  by  the  defendants 
and  by  other  railway  companies.  A  railway 
servant,  who  had  charge  of  the  train,  took 
the  plaintiff's  ticket,  and  informing  him  that 
he  ought  not  to  have  gone  by  that  train, 
demanded  2s.  6d.  more.  Payment  being 
refused,  the  railway  servant  and  the  super- 
intendent  took  the  plaintiff  into  custody.  The 
plaintiff's  attorney  having  written  to  the 
secretary  of  the  defendants'  company,  caking 
for  compensation,  received  an  answer  from 
the  secretary,  requesting  that  he  might  be 
furnished  with  the  date  of  the  transaction  and 
promising  to  make  inquiries.  The  secretary 
also  stated  verbally  that  it  was  an  awkward 
business,  that  the  blame  would  fall  upon  the 
station  clerk  at  the  Monk's  Ferry  station, 
who  gave  the  plaintiff  the  false  ii\formation^ 
and  he  also  offered  to  return  the  2s.  6d. 
C 
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Quaere— fP^Mer  there  was  evidence  for 
the  jury  of  the  railway  servant^  who  made 
the  arrest,  being  a  servant  of  the  defendants. 

But,  held  that,  at  all  events,  there  being 
no  proof  of  the  defendants  having  the  power 
of  arresting  the  plaintiff,  there  was  no  evi^ 
dence  of  their  having  expressly  or  impliedly 
autJiorized  or  ratified  the  arrest  made  by  the 
railway  servant,  and  therefore  that  they 
were  not  liable  for  his  tortious  act. 

Trespass  for  assaulting  and  imprisoning 
the  plaintiff. 

Plea — Not  guilty. 

At  the  trial,  before  Maule,  J.,  at  the 
Chester  Spring  Assizes,  1851,  the  facts  of 
the  case  were  as  follows  : — The  plaintiff 
and  a  Mr.  Uffell,  having  seen  in  the  news- 
papers an  advertisement  of  an  excursion 
train  from  Monk's  Ferry  to  Bangor  and 
back,  inquired  of  the  clerk  at  the  Monk's 
Ferry  station,  which  belonged  to  the  Birk- 
enhead, Lancashire  and  Cheshire  Junction 
Railway  ConTpany  (the  defendants),  at 
what  time  the  train  would  leave  Bangor  on 
its  return,  and  were  informed  that  they 
must  be  at  the  Bangor  station  at  half-past 
7  in  the  evening,  otherwise  they  would  be 
unable  to  return.  The  plaintiff  and  his 
friend  then  took  their  tickets,  paid  the  fare, 
Os,  6d,  each,  and  arrived  at  Bangor ;  on 
returning  from  that  place  they  arrived  at 
the  Bangor  station  at  the  time  named  by 
the  clerk,  and  were  conveyed  back  thence 
to  Chester.  The  Chester  station  is  used 
by  several  companies,  and,  amongst  others, 
by  the  defendants.  On  the  plaintiff  and 
his  friend  arriving  at  this  station  their 
tickets  were  taken  by  a  railway  servant 
who  had  charge  of  the  train,  who  informed 
them  that  they  ought  not  to  have  gone  by 
that  train,  and  that  they  must  each  pay 
2s,  6d,  more.  Payment  of  this  sum  being 
refused,  a  superintendent  at  the  station 
directed  one  of  the  railway  servants,  named 
Phillips,  to  take  the  plaintiff  and  his  friend 
into  custody,  which  was  accordingly  done 
by  Phillips  and  the  superintendent.  The 
plaintiff  and  his  friend  were  afterwards 
liberated  on  paying  the  sum  of  5s,  at  the 
Chester  station,  under  protest.  Application 
kaving  been  made  to  the  secretary  of  the 
defendants'  company  for  compensation  for 
the  injury,  the  secretary  wrote  the  follow- 
ing letter  in  answer. 


"  Sir, — I  am  in  receipt  of  yon 
the  3rd  instant,  and  will  than! 
give  me  the  date  on  which  the  de 
made  upon  Mr.  Roe  and  his 
Chester,  when  I  will  make  the 
inquiry." 

The  secretary  afterwards  callec 
plaintiff,  and  stated  that  it  was  an 
business,  and  that  the  blame  i 
upon  the  station  clerk  at  Men 
for  having  given  the  plaintiff  tk 
formation;  he  also  offered  to  i 
5s,  paid  by  the  plaintiff.  The  sta 
also  saw  the  plaintiff,  apologise 
inconvenience  the  plaintiff  had  i 
and  offered  to  return  the  5s,  Vi 
circumstances,  it  was  contends 
defendants,  first,  that  the  lettc 
secretary  was  not  admissible ; 
that  there  was  no  evidence  for  tl 
the  defendants'  liability,  and  tl 
not  even  shewn  on  the  plaintiff*! 
the  imprisonment  had  been  com 
any  party  in  the  service  of  the  d< 
The  learned  Judge  admitted  the  1 
was  of  opinion  that  there  was  som( 
for  the  jury ;  and  the  jury  hav; 
a  verdict  for  the  plaintiff,  with  50^ 
he  gave  the  defendants  leave  to 
enter  a  nonsuit. 

Welsby  having  obtained  a  ml 
cordingly, — 

Chilton,  Knowles,  and  Beava 
cause. — There  was  some  eviden 
liability  of  the  defendants  for  1 
the  parties  who  took  the  plaintifi 
tody.  The  defendants  made  on 
to  convey  the  plaintiff  from  Moi 
to  Bangor  and  back ;  they  mu 
fore,  be  considered  as  having  s 
and  dominion  over  the  whole  lii 
they  say  nothing  to  the  contrary, 
line  may  be  presumed  to  be  theii 
used  the  Chester  station  in  com 
other  companies,  and  the  sexTSB 
station  must,  for  the  present  pi 
taken  to  be  their  servants.  Pli 
the  other  party  were  acting  in  1 
of  their  authority;  they  were  i 
uniform,  and  were  to  do  exactly 
did  on  the  present  occasion.  PI 
the  sehrant  of  the  company. 
[Parke,  B. — That  does  not  s 
There  was,  at  least*  some  ei 
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ftt  £ict  for  the  jury,  and  the  defendants 
re  called  upon  to  shew  whose  servant 
lillipft  actualfy  was.  He  took  the  ticket 
:idi  had  been  issued  by  the  defendants, 
1  the  money  found  its  way  into  the  hands 
tlie  defendants.  Again,  as  trespass  lies 
linst  a  corporation  aggregate  for  the  act 
thtn  servants — Glynn  v.  Houstoun{\\ 
5  admissions  made  by  the  secretary,  in 
I  letter,  are  sufficient  to  render  the  de- 
idants  liable. 

[Parke,  B. — ^Where  is  there  any  proof 
any  authority  on  the  part  of  the  com- 
Jij  to  apprehend  the  plaintiff?  The  de- 
iidaots  agreed  to  bring  the  plaintiff  back 
Monk's  Ferry ;  the  cause  of  the  mischief 
as,  that  the  clerk  engaged  that  the  plain- 
BT  and  his  friend  should  come  back.  J 
The  taking  the  plaintiff  into  custody  is 
n>of  of  the  defendants  having  given  autho- 
ty  to  do  so.  The  verbal  admissions  of  the 
iCKtaiy  are  also  important ;  he  knew  all 
le  fiicts,  and  said,  **  This  is  an  awkward 
Uiness,  and  the  blame  will  fall  on  the 
*rk  who  gave  you  false  information.  I 
fll  lelum  you  the  55." 
[Pollock,  C.B. — Had  the  defendants 
*  Jight  of  taking  the  plaintiff  into  cus- 
■^^y  ?  If  they  had  such  right,  that  would 
•Ustitute  a  different  case,  and  the  jury 
^Uld  be  at  liberty,  if  they  pleased,  to 
•^ume  that  the  servant  was  authorized 
^0  the  act.  For  instance,  it  might  be 
^nmed  that  the  clerk  had  authority  to 
^^c  tickets  ;  but  if  the  act  of  Phillips  was 
^I,  how  is  the  company  liable  ?  What 
^^t  is  to  be  referred  to  right,  and  not  to 
^Dg;  if  the  servant  arrests,  and  the  com- 
^7  possess  the  right  of  arrest,  and  the 
^t  could  not  legally  be  made  without 
'  •Uthority  of  the  company,  the  authority 
fte  company  might,  perhaps,  be  pre- 
yed; but  here  there  is  no  evidence  of 
^mpany  having  the  power  of  arrest.] 
^ARKE,  B. — The  plaintiff  was  bound 
'^ke  out  affirmatively  that  Phillips  was 
officer  of  the  company,  or  that  he  was 
Jo^aed  to  arrest,  either  by  general  or 
*oiilar  instructions,  or  that  there  was  a 
*Cation  by  the  company.] 
«*«y  referred  to  Blakemore  v,  the  Gla~ 
^^nthire  Canal  Company  (2),  Smith  v. 

^    3Maii.&G.337. 

^    1  Cr.  M.  Se  R.  133 ;  8.  c.  4  Law  J.  Ren.  (n.s.) 

»-   IM. 


the  Birmingham  and  Staffordshire  Gas  Light 
Company  (3),  and  Buron  v.  Denman{^), 
fVelsbyt  contra,  was  not  called  upon. 

Pollock,  C.B.— This  rule  must  be  abso- 
lute to  enter  a  nonsuit.  It  may  be  taken 
in  this  case  that  tlie  letter  of  the  secretary 
of  the  company  was  admissible  in  evi- 
dence against  the  defendants  ;  still  it  does 
not  follow  that  the  jury  were  warranted  in 
drawing,  from  that  letter  and  the  other 
facts  of  the  case,  an  inference  of  the  de- 
fendants' liability ;  it  is  merely  this,  that 
the  letter  was  written  by  the  secretary,  on 
behalf  of  the  company,  in  answer  to  the 
application.  There  was  no  evidence  to 
shew  that  the  defendants  were  liable.  I 
regret  that  the  company  should  be  able  to 
escape  the  payment  of  the  50/.  damages,  but 
we  are  bound  to  administer  the  law  as  it 
existed  before  the  establishment  of  railway 
companies,  and  we  must  apply  to  this  case 
the  principles  applicable  to  principal  and 
agent,  and  master  and  servant.  The  law 
lays  down  the  same  rule  for  all,  and  we  can- 
not make  a  different  rule  in  the  case  of  a 
servant  of  a  railway  company  and  an  ordi- 
nary tradesman.  The  principle  is,  that 
the  master  is  not  liable  for  the  tortious  act 
of  the  servant  unless  he  has  either  given 
him  express  directions  or  an  implied 
authority  to  do  the  act.  If  the  act,  indeed, 
had  been  one  that  the  tiompany  were  legally 
authorized  to  do,  it  might  have  been  put 
as  having  been  done  with  the  authority  of 
the  company.  But  the  evidence  was  of 
an  injury  having  been  done,  and  done 
wrongfully ;  and,  therefore,  treating  Phil- 
lips as  the  servant,  the  company  are  not 
liable  for  his  tortious  act  any  more  than 
other  individuals  would  be;  and  as  I 
observed  before,  we  are  bound  to  apply 
to  this  case  the  same  rules  which  govern 
the  relation  of  principal  and  agent,  and 
master  and  servant.  Perhaps  there  might 
be  some  evidence  of  Phillips  being  the 
servant  of  the  defendants ;  but  there  is  no 
evidence  of  authority  given  to  him  to  arrest 
the  plaintiff,  and  probably  the  whole  was  a 
mere  blunder  on  his  part,  and  was  alto- 
gether unsanctioned  by  the  company.    The 


(3)  1  Ad.  &  £.  526 ;   a.  c.  3  Law  J.  Rep.  (n.s.) 
K.B. 165. 

(4)  2  Exch.  Rep.  167. 
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COURT  OF  EXCHEQUER: 


[NbwSbui^ 


correspondence  carries  the  case  no  farther. 
The  Judge  reserved  leave  to  the  defen- 
dants to  move  to  enter  a  nonsuit,  if  there 
was  no  evidence  which  warranted  the 
bringing  of  the  action  ;  and  we  think  there 
was  none. 

Parke,  B. — I  am  of  tlie  same  opinion. 
The  arrest  in  this  case  was  made  by  a  third 
person,  and,  therefore,  the  plaintiff  was 
bound  to  shew  an  authority,  either  express 
or  implied,  given  by  the  defendants,  or  a 
ratification  by  them  of  the  act  done.  The 
first  doubt  in  the  case  arises  as  to  the  party 
arresting  being  the  servant  of  the  com- 
pany. Perhaps  there  may  be  some  evi- 
dence of  Phillips  being  a  servant  of  the 
company.  But  certainly  there  was  no  proof 
of  any  authority,  or  any  directions  given  by 
the  defendants  to  him  to  arrest  parties,  or 
any  course  of  dealing  to  shew  that  they 
authorized  the  arrest  in  question.  Nor 
was  there  any  evidence  of  a  direct  authority 
to  arrest.  Again,  the  letter  does  not  afford 
any  evidence  of  the  company  having 
authorized  the  arrest  through  their  secre- 
tary. It  merely  relates  to  a  compromise,  and 
does  not  afford  any  evidence  of  authority 
sufficient  to  bind  the  company.  The  whole 
originated  in  the  mistake  of  the  clerk  who 
took  the  plaintiff's  money,  and  told  him 
he  would  be  able  to  return  to  Monk's 
Ferry.  The  conversation  does  not  carry 
the  case  farther,  for  it  does  not  amount  to 
any  admission  of  the  defendants  having 
authorized  the  arrest.  I  agree  with  the 
Lord  Chief  Baron  that  the  same  rule  must 
be  applied  to  railway  companies  as  to  in- 
dividuals, and  that  we  ought  not  to  stretch 
the  law  as  against  those  bodies  merely 
because  they  are  capable  of  paying  for 
injuries  done  by  their  servants.  The 
plaintiff  may,  if  he  pleases,  bring  an  action 
against  the  officer  of  the  company. 

Alderson,  B.  —  I  am  of  the  same 
opinion  ;  but  I  doubt  very  much  whether 
Phillips  was  the  servant  of  the  company. 
Here  the  Chester  station  was  used  by  more 
than  one  company,  and  if  the  evidence 
given  was  sufficient  to  fix  the  present 
defendants,  it  would  be  sufficient  to  fix  the 
other  companies  also. 

Rule  absolute. 


1851 
Dec.  1 
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THB  ATTORNEY    OBHSRAL  0^ 
BRADBURY  AND  ANOTURR.  ^ 


Newspaper  Stamp  Aci^  6  4*  7  WilL  ^. 
c.  76. — Newspaper  J  Definition  of^  and  Li^^ 
hility  to  Stamp  Duty. 

The  defendants  were  the  publishers  i 
paper  containing^  amongst  other  things, 
news,  intelligence,  and  occurrences,  can 
*  The  Household  Narrative  of  Cu 
Events.*  It  was  printed  for  the  P^Tpo^^^ 
being  dispersed  and  made  public  by  sa^^ 
the  ordinary  way,  and  was  published per^^^ 
eaUy,  at  intervals  exceeding  twenty^six  ^^ 
between  the  publication  of  each  number;  sf  ^ 
not  exceed  two  sheets  of  the  dimensions  ep^^ 
fied  in  the  schedule  A.  to  the6  ^7  WiU,  ^ 
c.  76,  and  was  published  for  sale  for  a  lesswssm 
than  6d. 

Held,  per  Pollock,  C.B.,  Piatt,  R, 
and  Martin,  B.  on  an  information  sgsinM 
the  defendants  for  penalties  and  newsfsp^ 
duties,  under  the%^1  WiU.  4.  c.  76.  sAed. 
A,  that  the  criterion  of  a  paper  being  swtt^*' 
paper  liable  to  stamp  duty  was  the  period  ^ 
its  publication  ;  and  that  no  paper  vol  i0  ^ 
deemed  a  newspaper  unless  it  werepMtk^ 
at  an  interval  of  or  less  than  twenty-six taS^ 
— Dissentiente  Parke,  B.  who  held,  tkst  t^f 
paper  in  question  was  a  newspaper,  itsmif^^ 
or  general  object  being  to  give  to  thtfdf^ 
information  as  to  recent  events. 

This  was  an  information  filed  by  ^ 
Attorney  General  against  W.  Bradbniy  wi 
F.  M.  Evans,  to  recover  penalties  in  re^ 
of  an  unstamped  newspaper  printed 
them,  as  set  forth  in  the  information,  • 
also  to  recover  stamp  duties  in  respect 
the  same.  The  information  contained  eor 
for  penalties  of  20Z.  each  under  the  6 
Will.  4.  c.  76,  and  also  counts  for  the  dv 
and  on  an  account  stated.      The  fo! 
ing  case  was  stated  for  the  opinion  c 
Court. 

CASE. 

The  alleged  newspaper  in  the  sak 
mation  mentioned  is  a  paper  conf 
amongst  other  things,  public  news, 
gence,  and  occurrences,  and  is  call' 
Household  Narrative  of  Current 
The   defendants  knowingly   and 
printed  the  said  paper  not  duly  it 
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p  was  required.  The  said  paper 
ted  for  the  purpose  of  being  dis- 
id  made  public  by  sale  in  the 
way  to  any  person  desirous  of 
ig  ity  and  was  printed  for  sale  in 
iryway.  The  said  paper  was  pub- 
riodically,  at  intervals  exceeding 
z  days  between  the  publication  of 

0  numbers,  and  did  not  exceed 
s  of  the  dimensions  specified  in 
iUe  A.  to  the  6  &  7  Will.  4.  c.  76, 
published  for  sale  for  a  less  sum 
exclusive  of  the  duty  (if  any)  by 
ict  imposed  thereon. 

estion  for  the  Court  was,  whether 
paper  is  a  newspaper  chargeable 
uties  imposed  by  the  6  &  7  Will.  4. 
ihe  Court  should  be  of  opinion  that 
taper  was  a  newspaper  chargeable 
laid  duties,  then  a  judgment  was 
red  for  the  Crown  upon  all  or  any 
imts  of  the  said  information,  and 
urns  as  the  Court  should  think  fit. 
le  Court  should  be  of  the  con- 
don,  a  nolle  prosequi  was  to  be 

ints  for  argument,  on  the  part  of 
n,  were  as  follows : — That  the 
[uestion  being  a  paper  containing 
ITS,  intelligence,  and  occurrences, 
Grreat  Britain,  to  be  dispersed  and 
lie,  is  a  newspaper  within  the  6  &  7 
;.  76,  chargeable  with  the  duties 
»y  that  act. 
ifendants'   points   for    argument 

•The  Household  Narrative*  falls 
n  the  description  of  papers  in  the 
othe  6&  7  Will.  4.  c.  76,  as  being 
sal  published  for  sale,  and  that 
^lished  in  parts  or  numbers  at 
jf  twenty-six  days  between  the 
n   of   any   two   numbers,  it   is 

not  subject  to  stamp  duty; 
Aird  description  in  the  schedule 
licb  alone  applies  to  and  governs 
lition  of  duty  upon   periodicals 

for  sale;  and  that  periodicals 
for  sale  in  parts  or  numbers,  if 

1  the  third  description  in  the 
re  not  chargeable.  That  if  the 
iption  of  papers  in  the  schedule 
pply  to  such  papers  containing 
rws,  intelligence,  or  occurrences 
rinted  for  sale  and  published 
ly  (commonly    called    periodi- 


cals), the  third  description  (introduced 
by  the  words  **  And  also")  would,  so  far  as 
relates  to  such  periodicals,  be  insensible ; 
that  the  third  description,  by  expressly 
stating  papers  of  a  particular  class,  having 
certain  specified  intervals  of  publication, 
dimensions,  and  price,  to  be  chargeable  with 
the  duty,  does  by  necessary  inference  shew 
the  intention  of  the  legislature  that  only 
the  papers  of  that  class  which  have  such 
intervals  of  publication,  dimensions,  and 
price  shall  be  so  chargeable. 

The  Attorney  General,  for  the  Crown, 
(Crompton  with  him)  cited  and  mentioned 
the  following  statutes — 55  Geo.  3.  c.  185. 
Sched.  part  1;  6  &  7  Will.  4.  c.  76; 
10  Anne,  c.  19.  s.  101 ;  11  Geo.  1.  c.  8; 
30  Geo.  2.  c.  19 ;  16  Geo.  3.  c.  22 ;  16 
Geo.  3.  c.  34 ;  29  Geo.  3.  c.  50 ;  37  Geo.  3. 
c.  90;  38  Geo.  3.  c.  38 ;  44  Geo.  3.  c.  98 ; 
60  Geo.  3.  &  1  Geo.  4.  c.  9.  s.  4. 

Peacock  (  Willes  with  him),  for  the  defen- 
dants, cited  Denn  d.  Manifold  v.  Diamond 
(1),  Stat.  6  &  7  Will.  4.  Sched.  A.  s.  13, 10 
Anne,  c.  19.  s.  101 ;  60  Geo.  3.  c.  9.ss.  1,4 
and  5 ;  55  Geo.  3.  c.  1 85 ;  Bac.  Ahr,  tit.  *  Sta- 
tutes,* (H);  andZ)trarm  on  Statutes,  621. 

The  Attorney  General  replied. 

Cur,  adv.  vuU, 

The  learned  Barons  differing  in  opinion 
delivered  their  judgments  seriatim. 

Martin,  B. — I  am  of  opinion  that  the 
defendants  are  entitled  to  the  judgment  of 
the  Court.  The  question  upon  which  the 
judgment  depends  is,  whether  a  publication 
called  *  The  Household  Narrative*  is  sub- 
ject to  the  newspaper  duty  imposed  by  the 
statute  6  &  7  Will.  4.  c.  76.  The  publica- 
tion is  a  paper  which  contains  public  news. 
It  is  printed  and  published  in  London,  for 
sale  for  less  than  6e^.,  and  contains  not 
more  than  two  sheets,  and  is  published  in 
parts  or  numbers  at  intervals  exceeding 
twenty-six  days.  The  first  statute  which 
imposed  a  duty  upon  newspapers  was  the 
10  Anne,  c.  19.  s.  101.  The  subject  upon 
which  the  duty  was  imposed  was  declared 
to  be  newspapers  or  papers  containing 
public  news,  intelligence,  or  occurrences 
which  (within  a  limited  time  therein  men- 
tioned) should  **  be  printed  to  be  dispersed 

(1)  4B.&  C.  243;  ft.c  SLaw  J.  Rep. K.B.211. 
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1  thereto  by  it  For  the 
I  am  of  opinion  that  the 
Bntitled  to  the  judgment  of 
)ir  favour. 

This  was  an  information, 
ajesty's  Attorney  General, 
eodants  with  having  know- 
Uy  printed  a  newspaper  or 

stamped,  and  seeking  to 
3m  the  penalty  of  20^.  im- 

&  7  WiU.  4.  c.  76.  s.  17. 
>n  also  contained  counts 
section  of  the  same  act  for 
f  divers  newspapers  by  the 
:ed  and  published  in  Great 
r  not  duly  stamped. 
ion  alleged  to  be  a  news- 
9  act  of  parliament  was  en- 
Behold  Narrative  of  Current 
:he  SOth  of  March  to  the 
md  related  the  proceedings 
»f  parliament  and  courts  of 

events  of  public  interest 
red  during  that  period ;  but 
T  number  of  a  publication 
iically  in  parts  or  numbers 
ieding  twenty-six  days,  and 
two  sheets  of  paper  of  the 
Mrenty-one  inches  in  length 
in  breadth,  and  was  pub- 
or  a  less  sum  than  6d,  The 
sd,  on  the  part  of  the  Crown, 
it  was  chargeable  with  the 
by  the  6  &  7  Will.  4.  c.  76. 
That  it  was  so  charge- 
l  by  the  defendants.  The 
)d  in  the  schedule  appended 
ulated  to  raise  some  doubt, 
nrever,  as  it  appears  to  me, 
n    reviewing    the    several 

have  imposed  duties  on 
i  observing  their  language 
>f  former  legislation  on  this 
!Ct.  A  statute,  which  was 
10th  year  of  the  reign  of 
'hich  was  the  first  act  im- 
r  this  description,  specified 
iect-matter  of  duty  was: 
K>n  all  books  and  papers 
d  pamphlets,  and  for  and 
apers  or  papers  containing 
itelligence,  or  occurrences 
lispersed  and  made  public, 
on  anch  advertisements  as 
mentioned."    Now  comes 


the  description  : — "  For  every  such  pam- 
phlet or  paper  contained  in  half  a  ^eet, 
or  any  lesser  piece  of  paper,''  id, 
^'  For  every  such  pamphlet  or  paper, 
being  larger  than  half  a  sheet,  and 
not  exceeding  one  whole  sheet,"  ld» 
for  every  copy  ;  plainly  shewing  the  size 
of  the  publication  to  which  the  legislature 
pointed.  "For  every  such  pamphlet  or 
paper  being  larger  than  one  whole  sheet, 
and  not  exceeding  six  sheets  in  octavo,  or 
in  a  lesser  page,  or  not  exceeding  twelve 
.  sheets  in  quarto,  or  twenty  sheets  in  folio," 
25.  for  every  sheet  contained  in  one  printed 
copy  thereof.  Now,  it  is  perfectly  clear  that 
if  *  The  Household  Narrative'  had  been 
published  after  the  passing  of  that  act  of 
parliament,  it  would  have  fallen  within  the 
last  of  those  clauses,  namely,  a  pamphlet, 
on  which  the  duty  was  imposed  upon  one 
copy  only,  and  not  upon  each  publication. 
By  the  11  Geo.  1.  c.  8,  which  was  passed 
in  1724,  the  first  section  recites,  among 
other  things,  that  "  the  authors  or  printers 
of  several  journals,  mercuries,  and  other 
newspapers," — ^which  are  remarkable  ex- 
pressions, and  we  do  not  find  "  register"  here, 
we  do  not  find  "  review"  here,  we  do  not  find 
any  name  which  belongs  more  properly  to 
a  periodical  publication  coming  out  at 
lengthened  periods,  but  the  words  are, 
"  journals"  (which  literally  imports  daily 
accounts  of  news,)  "  mercuries,  and  other 
newspapers," — did,  with  intent  to  defeat 
the  payment  of  the  duty  granted  by  the 
10  Anne,  c.  19,  and  in  *'  defraud  of  the 
Crown  so  contrive  as  to  print  their  said 
journals  and  newspapers  on  one  sheet  and 
a  half  sheet  of  paper  each."  Now,  by  the 
language  of  10  Anne,  c.  19,  that  which 
was  printed  upon  one  sheet  and  a  half  was 
not  liable  to  the  Id,  duty,  nor  the  id,  duty, 
because  it  was  for  every  such  pamphlet 
contained  in  half  a  sheet  so  much,  and  for 
every  such  pamphlet  larger  than  half  a 
sheet,  and  not  exceeding  one  whole  sheet, 
until  you  came  to  the  third  class,  which 
was  a  pdmphlet ;  but  there,  the  duty  was 
payable  upon  one  copy  only.  It  was 
found  that  those  who  published  daily 
papers  exceeded  one  sheet,  and  thus  at- 
tempted only  to  pay  upon  one  copy. 
"And  by  that  means  they  neither  paid 
the  duties  of  Id,  for  each  sheet  nor  ^d, 
for  the  half  sheet,  but  entered  them  as 
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pamphlets,  and  paid  only  2s,  for  each  im- 
pression thereof."  After  reciting  this 
grievance,  the  enactment  declares,  "  that 
such  journals,  mercuries,  and  newspapers 
so  printed  on  one  sheet  and  half  sheet  of 
paper  should  not  for  the  i^ture  he  deemed 
pamphlets."  Then,  the  second  section  en- 
acts, that  from  the  25th  day  of  April 
1725  should  be  paid  for  every  sheet  of 
paper  on  which  any  journal,  mercury,  or 
other  newspaper  whatsoever  should  be 
printed  a  duty  of  lei.  sterling,  and  for  every 
half  sheet  thereof  the  sum  of  ^d.  sterling. 
Then  comes  the  statute  SO  Geo.  2.  c.  19, 
which  thus  describes  the  subject  of  duty  >^ 
"  For  and  upon  every  newspaper  or  paper 
containing  public  news,  intelligence,  or  oc- 
currences printed  in  Great  Britain  to  be  dis- 
persed and  made  public,  whether  the  same 
be  contained  in  half  a  sheet  or  any  less 
piece  of  paper,  or  in  any  other  paper  larger 
than  half  a  sheet,  and  not  exceeding  one 
whole  sheetj  over  and  above  all  other  rates 
and  duties,  by  an  act,  10  Anne,  e.  19,  or 
by  any  other  act  imposed,  an  additional 
duty  of  \d."  Then,  there  is  the  13  Geo.  3. 
c.  65,  reciting  that  doubts  had  arisen  whether 
journals,  mercuries,  chronicles,  or  other 
newspapers  printed  on  more  than  one  sheet 
and  a  half  of  paper  might  not  be  entered 
as  pamphlets,  and  pay  only  Ss,  for  each 
impression  thereof,  instead  of  the  duty 
chargeable  on  each  sheet  of  each  copy 
thereof.  (The  former  enactment  applied 
to  publications  of  more  than  a  sheet,  and 
being  only  a  sheet  and  a  half;  but  now,  the 
newspapers  seem  to  have  extended  the 
superficies  of  their  printing  to  rather  more 
than  a  sheet  and  a  half. )  And  it  enacted  and 
declared  that  the  duties  charged  by  the  10 
Anne,  c.  19.  and  the  30  Geo.  2.  c.  19.  on 
journals,  mercuries  and  other  public  news- 
papers were  meant  and  intended  and  did 
extend  to  and  charge  with  the  said  duties 
respectively  every  sheet  and  every  half 
sheet  of  paper  on  which  any  journal, 
mercury,  chronicle  or  other  public  news- 
paper or  paper  containing  public  news  and 
intelligence  or  occurrences  was  or  should  be 
printed,  whether  it  should  be  contained 
in  a  greater  or  less  number  of  sheets 
or  half  sheets.  We  have  the  same  de- 
scription of  a  newspaper,  excepting  that 
the  word  **  chronicle"  is  there  used.  By 
the  16  Geo.  3.  c.  34,  it  was  enacted  that 


from  and  after  the  5th  of  July  1776,  slion] 
be  paid  the  duty  following:  *'for  an 
upon  every  newspaper  or  paper  containin 
public  news,  intelligence,  or  occurrence 
printed  in  Great  Britain  to  be  disperM 
and  made  public,  whether  the  same  fc 
contained  in  half  a  sheet  or  any  less  pie* 
of  paper,  or  in  any  paper  larger  than  h^ 
a  sheet  and  not  exceeding  one  whole  she^ 
upon  every  sheet  and  half  sheet  thei^ 
over  and  above  all  other  rates  and  dni^ 
by  any  act  of  parliament  imposed,  ana^ 
tional  duty  of  id.''  In  the  29  Geo  ^ 
c.  50.  we  have  the  subject  again  descri.^ 
*'  For  and  upon  every  newspaper  and  j^^ 
containing  public  news  and  intelligence' 
occurrences  printed  in  Great  Britain  to 
dispersed  or  made  public,  whether  cJ 
same  be  contained  in  half  a  sheet  or  sui 
less  piece  of  paper,  or  on  any  paper  lir^ 
than  half  a  sheet  and  not  exceeding  one 
whole  sheet,  upon  every  sheet  and  haU 
sheet  thereof  there  shall  be  charged  ovv 
and  above  all  other  rates  and  dotief  Iff 
any  act  of  parliament  imposed  an  m^ 
ditional  duty  of  J<i."  Then  by  ttf 
39  &  40  Geo.  3.  c.  72.  authonty  « 
given  to  the  Commissioners  to  itasOP 
single  demy  paper  with  the  stamp  ^ 
half  a  sheet.  The  demy  paper  seemi  to  ^ 
one  of  the  three  classes  of  paper.  The  nams^ 
are  royal,  medium  and  demy,  the  dstf>! 
being  the  smaller  sheet  which  contain 
the  name,  and  it  was  found  convenient  ^ 
allow  the  stamp  to  be  impressed  upon  tho* 
smaller  sheets  of  paper.  The  2nd  sectS^ 
prescribes  the  limit  of  the  size  of  ^"^ 
sheet  of  single  demy  to  twenty-d^^ 
inches  in  length  and  to  twenty  in  bread ^ 
because  the  sheet  of  paper  might  ^ 
increased  in  magnitude,  and  some  qa^ 
tion  might  arise  whether  the  new  detf^ 
might  be  as  large  as  the  old  deiss?' 
Therefore,  the  quantity  in  square  inel*^ 
which  the  paper  was  to  contain  in  fiitf-f 
was  so  limited,  namely,  it  was  to  be  witl^ 
560  inches,  that  is,  twenty-eight  mnltipli^ 
by  twenty.  In  the  37  Geo.  3.  c.  90.  the ^^ 
scription  is  again  given — "  For  and  up*'! 
every  newspaper  or  paper  containing  pul^** 
news,  intelligence,  or  occurrences  prin*^ 
in  Great  Britain  to  be  dispersed  and  m^^ 
public,  whether  the  same  be  contained 
half  a  sheet  or  any  less  piece  of  psp^ 
or  in  any  paper  larger  than  half  a  i'     ^ 
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na  of  Id.*'  Now,  it  is  observable 
lie  act  of  parliament  does  not  limit 
ce  of  the  sheet.  The  sheet  here,  if  a 
could  have  been  produced  large 
b,  might  have  been  fifty  inches  long 
I  many  broad.  Then  the  44  Geo.  3. 
•eems  to  meet  that  objection.  By 
nd  section,  the  legislature  prohibits 
inting  of  any  newspaper  or  paper 
ding  public  news,  intelligence,  or 
races  to  be  dispersed  and  made  public 
'paper  exceeding  thirty-two  inches  in 
,  and  twenty-two  inches  in  breadth, 
e  Commissioners  from  stamping  with 
mp  denoting  the  duty  on  newspapers 
tch  paper ;  that  is,  a  paper  exceed- 
ese  dimensions,  namely,  704  square 
.  The  schedule  imposes  a  duty  on 
phlets,  books,  or  papers  commonly 
lied."  Papers  commonly  called 
ilets  or  books  (being  larger  than 
hole  sheet  and  not  exceeding  six 
octavo  or  in  a  lesser  page,  or  not 
ling  twelve  sheets  in  quarto,  or 
r  sheets  in  folio,)  printed  in  Great 
1,  for  every  sheet  of  any  kind  of 
irhich  shall  be  contained  in  one  copy 
r  2«.  All  these  papers  which  were 
than  one  whole  sheet  and  not  ex- 
gf  six  sheets  octavo,  and  so  on, 
chargeable  with  the  duty  on  one 
and  not  upon  each  publication, 
e  55  Geo.  3.  c.  185.  the  matter  is 
treated  of;  and  there,  by  the  schc- 
a  newspaper  the  subject  of  taxation 
I  described :  **  Newspaper  or  paper 
oing  public  news,  intelligence,  or 
ences,  printed  in  Great  Britain,  to 
persed  and  made  public,  that  is  to 
or  every  sheet,  half-sheet,  or  other 
>f  paper  whereof  the  same  shall  con- 
i. ;  pamphlets,  or  books,  or  papers, 
Hdy  so  called,  printed  and  published 
eat  Britain,  containing  one  whole 
and  not  exceeding  eight  sheets  in 
,  or  any  lesser  page,  or  not  exceed- 
^ve  idieets  in  quarto,  or  twenty 
in  folio,  for  every  sheet  of  any  kind 
er  contained  in  one  copy  thereof,  3«." 
bre,  the  publications  were  taxed 
one  copy  thereof,  treating  them  as 
me  would  ordinarily  call  pamphlets. 
all  parts  or  numbers  of  any  book  or 
fwcnk  published  in  parts  or  numbers 
liag  one  whole  sheet,  but  not  exceed- 
w  Basm,  XXI.—ExoBEQ. 


ing  eight  sheets  in  octavo  or  in  any  lesser 
page,"  (that  is  a  very  incorrect  expres- 
sion in  die  act  of  parliament,  because  the 
word  **  octavo"  does  not  refer  to  the  page, 
it  refers  to  the  leaf, — quarto  or  four  leaves ; 
octavo  is  doubling  the  sheet  in  eight  leaves ; 
however,  that  is  the  mode  of  description) 
**  or  not  exceeding  twelve  sheets  in  quarto 
or  twenty  sheets  in  folio  shall  be  deemed 
pamphlets."  Therefore,  here,  literary  works 
which  came  out  of  this  size  were  made 
liable  to  duty,  that  is  to  say,  not  upon 
each  publication,  but  upon  a  single  copy 
of  that  particular  publication,  the  great 
distinction  which  the  legislature  took  all 
the  way  down,  from  the  10th  of  Anne  to 
the  statute  to  which  I  have  lastly  alluded, 
being  a  distinction  between  those  publica- 
tions of  a  more  bulky  nature  and  those 
which  were  properly  within  the  description 
of  daily  newspapers  and  papers  published 
within  short  periods  for  the  information  of 
the  public  with  reference  to  that  which  was 
new.  Now,  the  60  Geo.  3.  &  1  Geo.  4.  c.  9. 
s.  1.  is  very  important.  That  passed  in  the 
year  1819,  and  ^ter  reciting, "  whereas  pam- 
phlets and  printed  papers  containing  obser- 
vations upon  public  events  and  occurrences 
tending  to  excite  hatred  and  contempt  of 
the  government  and  constitution  of  these 
realms  as  by  law  established,  and  also 
vilifying  our  holy  religion,  have  lately 
been  published  in  great  numbers  and  at 
very  small  prices,  and  it  is  expedient  that 
the  same  should  be  restrained,"  it  enacts, 
"  That  from  and  after  ten  days  from  the 
passing  of  this  act  all  pamphlets  or  papers 
containing  any  public  news,  intelligence,  or 
occurrences,  or  any  remarks  or  observations 
thereon,  or  upon  any  matter  in  church  or 
state,  printed  in  any  part  of  the  United 
Kingdom  for  sale,  and  published  periodi- 
cally or  in  parts  or  numbers  at  intervals 
not  exceeding  twenty-six  days  between 
the  publication  of  any  two  of  such  pam- 
phlets or  papers,  parts  or  numbers  respec- 
tively, shall  not  exceed  two  sheets  or  shall 
be  published  for  sale  for  a  less  sum  than 
6rf.,  exclusive  of  the  duty  by  this  act 
imposed  thereon,  shall  be  deemed  and 
taken  to  be  a  newspaper."  Therefore,  I 
take  it  for  granted  that  the  legislature 
stepped  out  of  its  way  to  make  these  pub- 
lications newspapers,  because  otherwise,  if 
by  the  law  as  it  stood  before  these  publica- 
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tions  which  came  out  at  intervals  not 
exceeding  twenty-six  days  were  news- 
papers, there  was  no  reason  for  passing  an 
act  of  parliament  of  this  kind.  The  words 
of  the  act  of  parliament  are  exceedingly 
important,  for  it  says,  "all  pamphlets  or 
papers  containing  any  public  news,  intelli- 
gence, or  occurrences" ;  therefore,  it  is  "  all 
papers  containing  any  public  news,  intelli- 
gence, or  occurrences,  printed  in  any  part 
of  the  United  Kingdom  for  sale,  and  pub- 
lished periodically  or  in  parts  or  numbers  at 
intervals  not  exceeding  tw;enty-six  days." 
It  seems,  therefore,  that  pamphlets  or 
papers  containing  public  news,  intelligence, 
or  occurrences,  published  in  that  way 
and  at  that  price,  and  at  those  particular 
periods  were  not  liable  to  duty  by  any  then 
existing  law,  and  that  it  was  necessary  to 
pass  the  60  Geo.  8.  &  1  Geo.  4.  c.  9.  for 
the  purpose  of  bringing  within  the  range  of 
the  duties  on  newspapers  publications  of 
this  particular  kind.  Then,  we  come  to 
the  6  Geo.  4.  c.  119,  and  that  recites, 
"  Whereas  it  is  expedient  to  remove  the 
restrictions  which  prevent  the  printing  of 
newspapers  upon  paper  not  exceeding 
thirty-two  inches  in  length  and  twenty- 
two  inches  in  breadth,  and  whereas  it  is 
expedient  to  allow  supplements  to  news- 
papers containing  advertisements  only  to 
be  subjected  to  a  stamp  duty  not  exceed- 
ing one-half  of  the  stamp  duties  now  pay- 
able on  newspapers,  and  to  allow  papers 
not  containing  public  news,  intelligence,  or 
occurrences,  but  only  or  principally  adver- 
tisements, to  be  printed  and  published 
periodically  subject  to  the  like  reduced 
stamp  duty."  There  may  be  a  very  good 
reason  for  that,  because  every  advertise- 
ment pays  its  own  particular  duty,  and 
therefore  it  would  be  very  reasonable  to 
impose  upon  the  publishing  of  the  news- 
paper a  lesser  duty  than  in  the  other  case. 
It-  then  enacts  '*  that  from  and  after  the 
commencement  of  this  act  any  newspaper  or 
paper  containing  public  news,  intelligence, 
or  occurrences,  shall  and  may  be  printed 
and  published  in  Great  Britain  upon  any 
single  sheet  or  piece  of  paper  duly  stamped 
although  such  sheet  of  paper  shall  exceed 
thirty-two  inches  in  length  and  twenty-two 
inches  in  breadth,  and  whatever  size  such 
sheet  or  piece  of  paper  may  be,"  and  that 
it  shall  be  lawful  for  the  Commissioners  to 


stamp  the  same.  The  2nd  sect,  e 
there  shall  be  paid  the  stamp  dnti 
ing :  '*  For  every  supplement  to  i 
paper  or  paper  containing  public 
telligence,  or  occurrences,  printed 
Britain,  such  supplement  contain] 
tisements  only,  that  is  to  say, 
sheet,  half  sheet,  or  other  piece 
on  which  such  supplement  shall  1 
the  sum  of  2^.,  and  for  every  pap< 
in  Great  Britain  weekly  or  oftei 
intervals  not  exceeding  twenty- 
containing  only  or  principally  ; 
ments,  and  not  containing  any  pu 
intelligence,  or  occurrences,  forci? 
half  sheet,  or  other  piece  of  p 
sum  of  2d.*'  So  that  with  rega 
piece  of  paper  which  contained  ] 
ments  only,  if  it  was  publishe 
the  period  mentioned,  it  was  lial 
duty.  Then  comes  the  3  &  i 
c.  23,  which  repeals  the  duty  on  p 
Now,  that  is  important;  the 
pamphlets  is  now  repealed.  Th 
tion  of  that  statute  is,  "  In  order  i 
for  the  collection  of  the  duty  h] 
granted  on  advertisements  contaj 
published  with  any  pamphlet,  litei 
or  periodical  paper,  be  it  enacted 
printed  copy  of  every  pamphlet,  i 
work,  or  periodical  paper,  not 
newspaper,  containing  or  having 
therewith  any  advertisements  or 
ment  liable  to  stamp  duty,  wl 
be  published  within  the  cities  ol 
Edinburgh,  or  Dublin,  respecl 
within  twenty  miles  thereof  rea 
shall,  within  the  space  of  six  ( 
after  the  publication  thereof,  b< 
together  with  all  advertisement 
therein,  or  published  or  intend 
published  therewith,  to  the  Head 
Stamps  in  Westminster,  Edin 
Dublin,  nearest  to  which  such 
literary  work,  or  periodical  pi 
have  have  been  published,  and  th 
name  and  surname  of  the  printer 
lisher  thereof,  with  the  number 
tisements  contained  therein  or 
therewith,  and  any  stamp  duty  b) 
able  in  respect  of  such  advertisein 
be  registered  in  a  book  to  be  ke 
office,"  Now,  the  object  of  this  i 
liament  is  perfectly  plain,  that  in 
the  advertisements  which  were  ap 
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my  work,  sncb  as  we  find  at  the  end  of 
i  Quarterly  Review/  and  almost  all  the 
sws  which  appear  now  before  the  public, 
the  same  effect  in  making  public,  for 
persons  obtaining  the  benefit  of  the 
stisements,  the  views  which  the  parties 

relative  to  those  advertisements  in 
7  one  of  those  advertisements,  every 
of  those  advertisements  being  liable  to 
f,  this  formed  a  check  upon  the  par- 
who  thus  published  those  advcrtise- 
ts,  because  they  received  the  money 
those  advertisements,  and  were  ac- 
itable  to  the  Government  for  the  money 
eceived  for  them. 

hen  comes  the  act  of  parliament  upon 
:h  the  question  arises.  We  have  seen 
he  course  of  these  statutes  what  is  the 
ire  of  a  newspaper,  and  what  was  con- 
plated  by  the  legislature  as  a  news- 
sr,  namely,  a  journal,  a  chronicle,  or  a 
sr  of  the  same  kind.  We  come  now  to 
itstute  6  &  7  Will.  4.  c.  76.  in  Schedule 
»f  which  there  is  this  description  of  a 
ipaper  —  **  The  following  shall  be 
oed  and  taken  to  be  newspapers  charge- 
irith  the  said  duties,  viz.,  any  paper 
uning  public  news,  intelligence,  or 
nences  printed  in  any  part  of  the 
ed  Kingdom  to  be  dispersed  and 
i  public;"  that  is  the  first  class. 
I  the  third  class  is  the  one  upon 
ii  the  question  principally  arises, 
I  also  any  paper  containing  any  public 
» intelligence,  or  occurrences,  or  any 
rks  or  observations  thereon,  printed 
ly  part  of  the  United  Kingdom,  for 

and  published   periodically,   or    in 

or  numbers,  at  intervals  not  exceed- 
•wenty-six  days,"  (this  is  describing 
libject-matter  of  the  intended  tax- 
)  "  not  exceeding  twenty-six  days 
sen  the  publication  of  any  two  such 
rs,  parts,  or  numbers,  where  any  of 
aid  papers,  parts,  or  numbers  respec- 
f  shall  not  exceed  two  sheets  of  the 
Qtions  hereinafter  specified  (exclusive 
.y  cover  or  blank  leaf,  or  any  other 
upon   which    any   advertisement    or 

notice  shall  be  printed,)  or  shall  be 
iahed  for  sale  for  a  less  sum  than 
aee,  exclusive  of  the  duty  by  this  act 
led  thereon :  provided  always,  that 
oantity  of  paper  less  than  a  quantity 
I  to  twenty-^ne  inches  in  length  and 


seventeen  inches  in  breadth,  in  whatever 
way  or  form  the  same  may  be  made,  or 
may  be  divided  into  leaves,  or  in  whatever 
way  the  same  may  be  printed,  shall,  with 
reference  to  any  such  paper,  part,  or  num- 
ber as  aforesaid,  be  deemed  or  taken  to  be 
a  sheet  of  paper."  Therefore,  there  we 
have  the  admeasurement  of  which  a  sheet 
of  paper  is  to  consist,  that  is  to  say,  twenty- 
one  inches  one  way  and  seventeen  inches 
the  other.  If  you  multiply  those  figures 
together,  they  will  give  the  number  of 
square  inches,  by  which  every  sheet  is  to 
be  computed.  So  that  in  order  that  in  the 
size  of  the  paper  the  manufacturer  may 
not  defraud  the  Government  of  the  duty, 
the  space  is  defined,  which  is  the  subject 
of  the  duty  to  be  paid  for  the  use  of  that 
space.  Now,  the  publication  in  question, 
*  The  Household  Narrative,*  is  either  a 
pamphlet  or  a  paper,  as  contradistinguished 
from  a  pamphlet.  If  it  is  a  pamphlet,  it  is 
certainly  not  chargeable  with  any  duty, 
because  it  does  not  fall  within  the  de- 
scription of  the  60  Geo.  3.  &  1  Geo.  4. 
c.  9.  s.  1 ;  and  pamphlets  falling  within 
the  description  of  that  section  are  the  only 
pamphlets  which  the  3  &  4  Will.  4.  c.  23. 
s.  1.  leaves  to  be  taxed.  The  tax  is  taken 
off  every  other.  I  myself  am  not  satisfied 
that  it  is  not  a  pamphlet;  but  assum- 
ing, for  the  sake  of  the  argument,  that 
it  is  a  paper  as  contradistinguished  from  a 
pamphlet,  I  find  that  it  is  a  paper  contain- 
ing public  news,  intelligence,  and  occur- 
rences, printed  in  the  United  Kingdom  for 
sale,  and  published  periodically,  in  parts 
or  numbers,  at  intervals  exceeding  twenty- 
six  days  between  the  publication  of  any 
two  such  papers,  parts,  or  numbers ;  that 
it  does  not  exceed  in  dimensions  two  sheets 
of  paper  twenty-one  inches  in  length  and 
seventeen  inches  in  breadth,  and  that  it  is 
published  for  sale  for  a  less  sum  than  6d, 
If  the  description,  "Any  paper  containing 
public  news,  intelligence,  or  occurrences, 
printed  in  any  part  of  the  United  Kingdom, 
to  be  dispersed  and  made  public,"  was 
intended  to  include  it,  whatever  might  be 
the  interval  between  the  publication  of  the 
parts  or  numbers,  and  whatever  the  dimen- 
sions of  the  paper,  or  number  of  pages,  *  The 
Household  Narrative'  would  be  liable. 
Now,  in  the  predicaments  which  arc  stated 
in  the  third  clause  of  the  schedule  descrip- 
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tive  of  newspapers,  we  find  that  the  pub- 
lication must  be  in  parts  or  numbers  not 
published  except  at  intervals  of  less  than 
twenty-six  days.  If  the  predicaments 
which  I  have  mentioned  do  not  themselves 
exclude  the  particular  publication  from  the 
liability  to  duty,  the  clause  in  the  schedule 
particularly  defining  by  their  opposites 
the  paper  which  was  to  be  subject  to  the 
duty,  was  wholly  unnecessary.  The  oppo- 
site predicaments  to  those  to  which  I  have 
already  called  attention  are  a  paper  printed 
for  sale,  and  published  periodically  or  in 
parts  at  intervals  not  exceeding  twenty-six 
days,  nor  exceeding  two  sheets,  and  pub- 
lished at  less  than  a  particular  price.  Now, 
those  are  the  opposite  predicaments,  be- 
cause here  the  predicament  is,  that  the 
publication  is  published  at  intervals  beyond 
that  time;  therefore,  the  publication  in 
question  is  opposite  to  the  predicaments 
mentioned  in  that  particular  section.  Then, 
if  the  predicaments  in  which  I  find  this 
publication  do  not  exclude  it  from  the 
liability,  the  clause  in  the  schedule  par- 
ticularly defining  the  opposite  of  those 
predicaments,  was  perfectly  useless,  be- 
cause it  was  liable  before. 

Now,  there  is  one  part  of  these  acts  of 
parliament  to  which  attention  should  be 
more  particularly  called ;  and  that  is,  the 
description  which  is  adopted  for  the  pur- 
pose of  fixing  the  publication  which  was 
to  be  called  a  newspaper  before  the  passing 
of  this  act.  It  is  very  remarkable  that 
the  word  "magazine'*  docs  not  appear; 
the  word  "  review"  does  not  appear  ;  the 
word  "  register"  does  not  appear ;  there  is 
no  such  word  as  any  one  of  those  ;  and 
therefore  one  is  very  much  surprised  to 
find  that  ever  since  the  year  1730  *The 
Gentleman's  Magazine'  has  been  pub- 
lished without  any  duty  at  all.  That 
comes  out  monthly  ;  it  comes  out  dated 
the  1st  of  every  month  ;  it  contains,  pre- 
cisely as  this  does,  a  narrative  of  all  the 
same  sort  of  events.  But  whoever  dreamt 
of  taxing  as  a  newspaper  *  The  Gentleman's 
Magazine'  ?  If  the  limits  which  are  here 
prescribed  are  not  given  for  the  purpose  of 
defining  those  beyond  which  you  are  not 
to  tax  a  publication,  what  is  to  prevent 
*  The  Quarterly  Review'  firom  being  taxed 
as  a  newspaper?  It  comes  completely 
within  the  definition  here  contained.     It 


seems  to  me,  therefore,  on  tlie  wIm 
the  object  of  the  legislature  was  no 
not  to  treat  a  paper  as  a  newspapi 
did  not  contain  an  account  of  reoen 
at  all.  It  is  impossible  to  pre 
containing  some  recent  erentt,  be 
the  case  of  ^The  Quarterly  Revi 
wonderful  rapidity  with  which  it 
lished  would  enable  the  partiei  to 
events  which  had  taken  place  in  i 
vious  week  or  within  four  days  of 
of  its  publication ;  and  therefore, 
was  the  object,  those  reviews  wonli 
come  within  this  stamp  duty,  so  tlu 
single  copy  of  them  sold  to  the 
would  be  liable  to  the  newspaper 
4d.  upon  every  sheet.  It  seems  ta 
be  utterly  preposterous  to  give  to 
of  parliament  a  meaning  of  that  kii 
I  conceive  that  the  legislature,  in  i 
cing  the  second  clause  into  the  sch( 
the  act  of  parliament  meant  to  li 
general  effect  of  the  prior  clause,  i 
the  legislature  did  not  mean  by  tin 
"  any  paper  containing  public  new 
ligence,  or  occurrences,  to  be  dispel 
made  public,"  generally  to  tax  tfa 
of  the  papers,  but  only  such  pi 
were  published  of  that  description  ^ 
limited  period  of  time,  that  is,  i 
not  exceeding  twenty-six  days, 
the  construction  which  it  seems  t 
be  reasonable  to  put  upon  this  act 
refer  to  the  60  Geo.  3.  &  1  Geo. 
for  the  purpose  of  fortifying  that  o 
tion,  because  until  that  time  a  pap< 
was  published  at  a  more  distant 
than  twenty-six  days  was  not,  fi 
time  of  the  passing  of  that  act  of 
ment,  an  object  of  taxation.  I  t 
til  ink,  upon  the  whole,  that  this 
a  paper  liable  to  the  stamp  dut 
that  therefore  there  ought  to  be  ji 
against  the  Crown. 

Parke,  B. — I  think  that  in  tl 
the  Crown  is  entitled  to  onr  jui 
The  question  turns  upon  the  true  i 
of  the  first  and  third  of  the  three 
in  the  schedule  of  the  6  &  7  Will. ' 
I  agree  with  the  rule  laid  dovrn  in 
Manifold  v.  Diamond^  that  a  tax  o 
imposed  on  the  subject  except  b 
clearly  shewing  the  intention  of  t] 
lature  to  do  so  ;  but  I  think  thatt] 
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uaed  in  this  act  of  parliament  are  suffi- 
ciently plain,  and  shew  the  intention  of 
the  legislature  clearly  enough,  and  espe- 
cially when  read  in  conjunction  with  those 
of  the  prior  acts  on   the   same  subject. 
The  duty,  by  the  6  &  7  Will.  4.  c.  76. 
schedule  A,  is  imposed  on  any  paper  con- 
taining public  news,  intelligence  or  occur- 
rences, printed  in  any  part  of  the  United 
Kingdom,  to  he  dispersed  and  made  public. 
This  is  a  repetition  of  the  definition  of  a 
newspaper  contained  in   the  statute  first 
imposing  a  duty,  10  Anne,  c.  19.  s.  101, 
in  the  subsequent  acts  increasing  the  duties, 
>nd  in  the  acts  44  Geo.  3.  c.  98.  and  the 
^5  Geo.  3.  c.  185,  for  consolidating  the 
ttamp  duties.     If  this  provision  had  stood 
•lone  in  the  6  &  7  Will.  4.  c.  76.  schedule 
^  there  would  have  been  no  doubt  that 
^0  publication  in  question  was  a  news- 
paper.    The  statute  does  not  enact  that  if  it 
contain  public  news,  intelligence,  or  occur- 
f^nces  alone f  or  exclusively  of  other  matter, 
Jt  «hali  be  deemed  a  newspaper.    If  it  had, 
[^  ia  obvious  that  the  enactment  would  have 
"®®n  evaded  by  adding  an  anecdote  from 
*^cient  history  or  some  other  matter.     On 
r^®  other  hand,  it  does  not  provide  that  if 
*(  contain  any  news  it  shall  be  deemed  a 
*^®W8paper,  otherwise  an  historical  or  lite- 
'^'y  work  might  be  so  considered  which 
^nipriged  some  narrative  of  a  very  recent 
®^nt :  •  The  Law  Magazine,'  for  instance, 
'J^nich  contains  a  summary  of  the  events  of 
J**e  last  quarter.     The  enactment  uses  the 
J**^     "  containing  news,"   an    indefinite 
^^,  which  cannot  mean  either  exclusively 
^J^n  or  any  news,  for  the  reasons  before 
^^®n  ;  and  therefore  I  think  by  it  is  to  be 
5J^erstood  a  paper  whose  main  or  general 
^J^ct  is  to  give  to  the  public  information 
J*   ^o  recent  events.     Upon   referring  to 
^Sf.  paper  in  question,  a  printed  copy  of 
,  *^icli  is  annexed  to  the  case,  I  have  no 
2^^*^t  that  it  would  fall  within  the  defini- 
2**^  of  a  newspaper.     But  it  is  contended 
ftift^^    the  subsequent  enactment  controuls 
^  limits  the  previous  definition,  and  that 
^^**ing  is  a  newspaper  under  the  statute 
Y*l^^pt  that  which  answers  both  definitions. 
^Jt]^  subsequent  clause  is  as  follows :  *^And 
Jj?****  (words  clearly  cumulative,  notrestric- 
1^^^  "  any  paper  containing  any  public  news, 
*^lligence,  or  occurrences  or  any  remarks 
^wervations  thereon  printed  in  any  part 


of  the  United  Kingdom,  for  sate^  and  pub- 
lished periodically,  or  in  parts  or  num- 
bers, at  intervals  not  exceeding  twenty-six 
days  between  the  publication  of  any  two 
such  papers,  parts  or  numbers,  where  any 
of  the  said  papers,  parts  or  numbers  respec- 
tively shall  not  exceed  two  sheets^  of  the 
dimensions  hereinafter  specified  (exclusive 
of  any  cover,  or  blank  leaf  or  any  other  leaf 
upon  which  any  advertisement  or  other 
notice  shall  be  printed),  or  shall  be  published 
for  sale  for  a  less  sum  than  6d,,  exclusive 
of  the  duty  by  this  act  imposed  thereon." 
This  clause  is  taken,  with  some  altera- 
tions, from  the  60  Geo.  3.  &  1  Geo.  4. 
c.  9,  which  is  avowedly  for  the  purpose  of 
restraining  the  publication  of  papers  upon 
pplitical  subjects,  published  in  great  num- 
bers, and  at  small  prices,  and  therefore 
makes  them  liable  to  the  stamp  duties, 
to  which  they  were  not  before  liable.  It 
provides  that  from  and  after  ten  days  after 
the  passing  of  the  act  all  pamphlets  and 
papers  containing  any  public  news,  intelli- 
gence, or  occurrences,  or  any  remarks  or 
observations  thereon,  or  upon  any  matter 
in  Church  and  State,  printed  in  any  part 
of  the  United  Kingdom,  and  published 
periodically,  or  in  parts  or  numbers,  at  in- 
tervals not  exceeding  twenty-six  days 
between  the  publication  of  any  two  such 
pamphlets  or  papers,  parts  or  numbers, 
where  any  of  the  said  pamphlets  or  papers, 
parts  or  numbers  respectively  shall  not 
exceed  two  sheets,  or  shall  be  published 
for  sale  for  a  less  sum  than  Gd,,  exclu- 
sive of  the  duty  by  this  act  imposed 
thereon,  shall  be  deemed  and  taken  to  be 
newspapers,  within  the  true  intent  and 
meaning  of  the  statute  38  Geo.  3.  c.  78, 
and  other  statutes,  including  the  55  Geo. 
3.  c.  185.  I  cannot  suppose  that  an 
enactment,  clearly  meant  to  extend  the 
limits  of  taxation,  should  be  introduced 
into  this  act,  the  6  &  7  Will.  4,  for  the 
purpose  of  narrowing  them,  especially 
after  another  clause,  which  extends  the 
tax  to  papers  containing  only  or  principally 
advertisements;  nor  does  the  language 
used  bear  that  construction.  The  words 
used  are,  **  and  also  any  paper,"  &c.  A 
newspaper,  therefore,  is  not  merely  a  paper 
containing  public  news,  &c.  printed  to  be 
dispersed  and  made  public ;  that  is,  not 
merely  a  paper  whose  main   or  general 
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object  is  to  give  intelligence  of  recent 
events,  to  be  dispersed  and  made  public, 
but  any  paper,  either  containing  anif  public 
news,  intelligence,  or  occurrences,  or  any 
remarks  or  observations  thereon,  printed 
for  sale,  though  its  main  or  general  object 
may  not  be  to  give  intelligence  of  recent 
events,  and  though  it  may  not  be  to  be  dis- 
persed and  made  public,  after  the  usual 
manner  of  newspapers,  or  within  the  mean- 
ing of  those  terms,  provided  it  be  published 
periodically  or  in  numbers,  at  intervals 
not  exceeding  twenty-six  days,  where  any 
of  the  parts  or  numbers  shall  be  two  sheets 
or  less,  or  shall  be  published  for  sale 
for  less  than  6d,  The  object  clearly 
was  to  extend  the  duty  to  some  other 
publications  than  those  falling  within  the 
first  clause.  These  enactments  thus  read 
together  are  clear  enough  and  perfectly 
consistent.  The  description  of  publications 
is  newspapers :  first,  a  paper  whose  main 
object  is  to  give  news  or  intelligence  of 
recent  events,  and  which  is  printed  to  be 
dispersed  and  made  public.  Secondly, 
any  paper  printed  weekly  or  oflener,  or  at 
intervals  not  exceeding  twenty-six  days, 
containing  only  or  principally  advertise- 
ments. Thirdly,  any  paper  which  con- 
tains any  news,  intelligence,  or  occurrences, 
or  any  remarks  or  observations  thereon, 
though  its  chief  object  be  not  the  giving 
of  news  of  recent  events  to  the  public,  or 
any  remarks  on  such  news,  if  it  is  printed 
for  sale  and  published  in  any  way,  if  such 
publication  is  at  intervals  of  twenty-six 
days  or  less,  and  if  each  paper  is  two  sheets 
or  less,  or  if  each  paper  is  published  for 
sale  at  less  than  Gd,,  and  though  such  pub- 
lication may  possibly  not  be  construed  to 
be  a  dispersion  and  making  public  in  the 
way  that  a  paper  is  whose  main  object  is 
to  give  public  news.  The  publication  in 
question  is  not  within  the  last  clause, 
because  it  is  published  at  greater  intervals 
than  twenty-six  days,  but  it  is  within  the 
first,  because  its  general  object  is  to  give 
the  public  intelligence  of  recent  occur- 
rences, and  is  therefore  liable  to  the  duty. 
But  it  is  said  that  the  term  "news"  is  in- 
definite, and  that  the  legislature  could  not 
have  intended  to  leave  the  term  undefined ; 
and  that  the  most  reasonable  construction 
of  the  last  clause  is,  that  the  legislature 
intended   to   define  it  by  providing  that 


nothing  should  be  deemed  news  ti 
contained  in  a  paper  published  in  n 
at  greater  intervals  tiian  twenty- it 
I  cannot  think  that  the  legislature,  if  t] 
any  intention  to  define  the  term  '' 
would  not  have  adopted  clear  langi 
efiect  that  purpose,  and  would  nc 
fixed  the  time  after  which  events  wi 
to  answer  the  description  of  nen 
instance,  all  events  that  have  o 
more  than  twenty-six  days  ago.  1 
not  a  word  to  indicate  any  such  in 
in  this  clause,  and  it  cannot  be  sii 
that  they  meant  to  adopt  a  definitioi 
would  make  the  same  event  or  oco 
a  matter  of  recent  occurrence  or  i 
narrated  in  a  daily  or  weekly  pap 
not  if  contained  in  a  monthly  pape 
lished  the  same  day  or  the  df^  af 
occurrence.  They  certainly  have  no 
any  period  after  which  events  shonl 
to  be  deemed  news,  and  probshl 
thought  it  unnecessary  that  they  she 
so.  Most  likely  the  experiment 
never  be  tried  of  publishing  a  papa 
general  object  should  be  to  give  a  u 
of  facts  which  had  all  occurred  moi 
a  given  period,  say  a  month,  before, 
of  opinion,  therefore,  that  the  Ci 
entitled  to  our  judgment. 

Pollock,  C.B. — This  is  an  infoi 
for  penalties,  and  for  duty  under  the 
Will.  4.  c.  76.  The  question  is,  i 
the  publication,  '  The  Household  Ni 
of  Current  Events,*  a  copy  of  w 
appended  to  the  case  before  us,  is  i 
paper  within  the  meaning  of  the  s 
liable  to  be  stamped  as  such.  If  it 
defendants  are  liable  to  penalties  for 
issued  it  without  a  stamp,  and  the 
is  entitled  to  our  judgment.  The  q 
is  not  free  from  doubt,  and  I  say  si 
cially  after  hearing  the  view  that  my  ] 
Parke  has  taken ;  but  I  am  bound  i 
that  neither  the  arguments  of  com 
the  Crown,  nor  the  judgment  of  my 
Brother  have  satisfied  me  that  this  p 
tion  is  liable  to  be  stamped  as  a  new 
and  consequently  our  judgment 
opinion  ought  to  be  for  the  defe 
The  material  part  of  the  statute 
portion  of  Schedule  A.  (there  is,  b< 
no  other  schedule),  which  contains 
nition  of  newspapers.     It  says,  "  1 
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^  aball  be  deemed  and  taken  to  be 
lapen  cbaigeable  witb  the  said  duties. 

any  paper  containing  public  news, 
igence,  or  occurrences,  printed  in  any 
of  the  United  Kingdom  to  be  dis- 
i  and  made  public."  This  expres- 
does  not  differ  much  from  what  is 
I  in  the  first  statute  that  imposed 
y  on  newspapers,  namely,  6  Anne, 

s.  101,  and  which  continued  in  force 

was  repealed  by  the  present  statute. 
angaage  of  that  statute  is,  *'  And  for 
ipon  all  newspapers  or  papers  con- 
g  public  news,  intelligence,  or  occur- 
I  which  shall  be  printed  in  Great  Bri- 
to  be  dispersed  and  made  public." 
ever  the  statute  of  Anne  meant,  the 
<e  of  William  means,  and  neither  more 
581.  I  say  not  more,  because  by  its 
title  the  statute  of  6  &  7  Will.  4. 
•  is  an  act  to  reduce  the  duties  on 
Mpers,  and  its  preamble  recites  that 

expedient   to   "reduce"   them.      It 

therefore,  be  taken  that  no  new  duty 
nposed.  And  if,  therefore,  this  pub- 
m,  *  The  Household  Narrative,*  would 
&ve  been  liable  to  a  stamp  duty  before 
&  7  Will.  4.  c.  76,  it  is  not  so  now. 
w,  the  60  Geo.  3.  c.  9,  passed  in  the 
1819,  which  was  an  act  to  subject 
n  publications  to  the  duties  of  stamps 
newspapers,  by  its  1st  section  enacts, 
it  all  pamphlets  and  papers  contain- 
n(y  public  news,  intelligence,  or  occur- 
B,  or  any  remarks  or  observations 
3n,  or  upon  any  matter  in  Church  or 
I  printed  in  any  part  of  the  United 
dom,  for  sale,  and  published  periodi- 

or  in  parts  or  numbers  at  intervals 
teeeding  twenty-six  days  between  the 
cation  of  any  two  such  pamphlets  or 
1,  parts  or  numbers,"  (the  size  is 
alluded  to,  not  exceeding  two  sheets, 
iie  price  a  less  sum  than  Gd.,  exclusive 
ity,)  "  shall  be  deemed  and  taken  to 
Jwspapers"  within  the  meaning  of  the 
eo.  3.  c.  78,  and  several  other  statutes 
nag  duties  upon  and  regulating  the 
cation  of  newspapers.  And  in  the 
ection,  the  statute  notices  pamphlets 
tpers  containing  any  public  news, 
igence,  or  occurrences,  or  any  such 
tks  or  observations  as  aforesaid, 
Bd  for  sale  and  published  periodically, 

parts  or  numbers,  at  intervals  ex- 


ceeding twenty-six  days  between  two 
numbers,  not  exceeding  two  sheets,  at  a 
less  price  than  6d.,  and  it  does  not  make 
them  liable  to  stamp  duty,  but  enacts 
that  they  shall  be  published  on  the  first 
day  of  every  calendar  month,  or  within 
two  days  before  or  after.  It  appears  to 
me  that  this  is  a  legislative  recognition 
that  a  paper  published  at  greater  inter- 
vals than  twenty-six  days  has  not  the 
character  of  a  newspaper,  though  it  may 
be  a  chronicle  of  events  bringing  up 
its  narrative  to  a  very  recent  date;  and 
I  think  as  *  The  Household  Narrative*  is 
published  at  intervals  exceeding  twenty- 
six  days,  it  would  be  difficult  with  that 
statute  before  us  to  say  that  it  was  liable 
to  duty  under  that  act.  If  it  was  not 
then,  for  the  reason  already  given,  it  is 
not  now. 

A  reference  to  some  other  publications 
may  illustrate  this.  If  Mr.  Macaulay  were 
to-morrow  to  publish  a  continuation  of  his 
History  up  to  last  Saturday,  its  news  would 
be  as  recent  as  that  of  any  of  the  Sunday 
papers,  but  I  think  I  may  take  it  that  in 
the  opinion  of  everybody  it  would  not 
require  a  stamp.  So  the  annual  registers, 
if  published  in  the  first  week  of  the  new 
year,  are  not  in  the  nature  of  newspapers, 
and  do  not  require  a  stamp.  Some  of  the 
monthly  magazines  have  been  purely 
literary,  at  least  many  of  their  numbers 
are  so,  but  several  of  them  contain  regular 
monthly  statements  of  births,  marriages 
and  deaths,  bankruptcies,  commercial  in- 
telligence, and  the  proceedings  of  both 
houses  of  parliament  while  they  sat,  yet 
they  are  notoriously  unstamped,  and  no 
claim,  that  I  am  aware  of  has  ever  been 
made  upon  them  for  the  payment  of 
duty  or  of  penalties  for  its  non-payment. 
I  do  not  see  in  any  of  the  statutes  any 
distinction  between  a  publication  chiefiy 
or  wholly  consisting  of  intelligence  and 
one  containing  such  intelligence  mixed 
with  other  matter;  nor  do  I  find  anything 
in  any  of  the  statutes  about  what  is  the 
main  object  of  a  publication,  and  I  cannot 
from  the  distinction  between  the  two  ex- 
pressions "containing  news**  and  "con- 
taining any  news"  come  to  the  conclusion 
at  which  my  Brother  Parke  has  arrived. 

-Looking,  therefore,  at  the  whole  course 
of  the  statutes  on  this  subject,  I  think  it 
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has  been  considered  by  the  legislature  that 
a  certain  infrequency  of  publication  gives 
to  the  periodical  the  character  of  a  chroni- 
cle or  history  and  not  that  of  a  newspaper, 
and  however  it  may  afford  useful  infor- 
mation as  it  is  not  likely  successfully  to 
compete  with  the  daily  or  weekly  papers, 
it  has  not  been  rendered  liable  to  the  stamp 
duty.  An  interval  of  more  than  twenty- 
six  days  is  what  I  think  the  law  has  fixed  as 
the  criterion.  If  the  interval  be  twenty-six 
days  or  less,  it  is  a  newspaper ;  if  it  be  more, 
it  is  a  chronicle  or  history.  The  whole 
question  turns,  in  my  view  of  it,  on  the 
distinction  between  news  and  history ;  and 
that,  I  think,  has  been  settled  by  the 
legislature  in  the  manner  alluded  to.  For 
these  reasons  I  agree  with  my  Brothers 
Piatt  and  Martin  that  our  judgment  must 
be  for  the  defendants. 

Judgment  for  the  defendants. 


1851 
Nov 


0.} 


REES  V.  WILUAMS. 


County  Court-'^Certiorari — Partnership 
Demand. 

In  order  to  prevent  the  removal  of  a  plaint 
from  the  county  court  by  certiorari,  on  the 
ground  of  want  of  jurisdiction  in  the  superior 
court  to  entertain  the  action  after  removal, 
the  plaint  ought  to  be  so  framed  as  to  disclose 
a  cause  of  action  over  which  the  superior 
court  has  no  jurisdiction. 

Where  a  plaint  was  removed  from  the 
county  court  by  certiorari  on  the  affidavit  of 
the  defendants  attorney ,  that  difficult  ques- 
tions of  law  would  arise,  the  Court  refused 
to  quash  the  certiorari,  though  the  affidavit 
of  the  plaintiff* s  attorney  averred  that  no 
such  difficult  questions  of  law  would  arise. 

In  this  case  a  plaint  had  been  entered 
in  the  county  court  of  Merionethshire,  at 
Dolgelley,  for  **  50/.,  money  had  and  re- 
ceived by  the  defendant  for  the  use  of  the 
plaintiff,  for  the  lease  of  a  mine,  and  on  an 
account  stated.*' 

The  plaint  was  removed  into  this  court 
by  certiorari,  on  the  application  of  the 
defendant.  The  ground  of  the  removal 
stated  in  the  affidavit  of  the  defendant's 


attorney  (on  which  the  wi 
was,  that  difficult  questioi 
arise  as  to  the  construct! 
agreement,  and  as  to  the 
evidence. 

Morgan  Lloyd  now  m( 
of  the  plaintiff,  to  quash 
an  affidavit  made  by  the  ] 
ney,  which  stated  that  the 
be  recovered  was  for  tl 
balance  of  a  partnership  act 
tiff  and  the  defendant  havii 
on  the  mine  as  partners ;  a 
averred  that  no  difficult  c 
would  arise  at  the  trial.- 
grounds  for  this  motion: 
is  for  a  cause  of  action 
superior  courts  of  commc 
jurisdiction,  and  as  this  ( 
justice  after  the  removal  o 
certiorari  must  be  quashed 
as  the  affidavit  of  the  pla 
denies  that  any  difficult  q 
will  arise,  the  ground  on  ^ 
rari  was  granted  has  failed 

Parke,  B. — If  the  plain 
for  the  unliquidated  balan 
ship  account,  this  Court  wo 
the  certiorari.    But  the  j 
mere  liquidated  demand, 
within  the  jurisdiction  of 
plaintiff's  demand  be  real 
partnership  demand,  he 
present  plaint  and  entei 
county  court,  describing 
dated  balance  of  a  partr 
such  a  plaint  would  no 

Alderson,  B. — If  t' 
fresh  plaint,  describin/ 
unliquidated  partners! 
will  not  be  granted.  I 
a  court  of  equity  won 

Martin,  B.  concui 

Pollock,  C.B.  co 
As  to  the  other  poi 
affidavits,  whether  p 
to  arise  at  the  trial, 
ney  has  sworn  that  f 
and  that  is  a  sufficic 
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ind  Inspection  of  Documents 
let,   14   4"   15   Vict.  c.  99. 


ff  having  declared  on  a 
ined  in  a  letter  hy  the  defen- 
d  in  his  affidavit  his  belief 
\f  produced,  would  establish 
the  action,  and  that  he  was 
Ueved  that  it  was  necessary 
y  to  be  informed  of  its  true 
ict,  in  order  to  prepare  his 
action, — Held,  that  the  de~ 
ititled,  irrespectively  of  the 
e,  99.  s,  0,  to  an  inspection 
kUer. 

rule,  calling  on  the  plaintiff 
ifendant  or  his  attorney  to 
.ke  copies  of  the  two  bills 
entioned  in  the  declaration, 

letter  or  memorandum  in 
19th  of  March  1851,  written 
It  to  the  plaintiff, 
on  stated  that  one  M.  C,  hy 
8  his  agent,  had  agreed  with 

purchase  from  him  certain 
fine  for  2001.  and  150/., 
isideration  that  the  plaintiff 
wn  cost,  obtain  two  papers, 
bill  of  exchange  stamp,  and 
i  papers,  make  his  two  bills 
ind   direct  them  to  M.  C, 

six  months  after  date,  to 
idff  the  said  prices  or  sums, 
'er  the  said  bills  of  exchange 
It,  the  defendant  promised 
^t  the  said  bills  of  exchange 

said  M.  C,  and  to  see  that 
paid.  The  declaration  then 
he  plaintiff  obtained  the 
I,  made  and  directed  the 
,ge  to  M.  C,  &c.,  and  de- 
Ske  defendant ;  and  alleged, 
at  although  the  defendant 
spted  by  M.  C,  and  although 
uly  presented  to  M.  C.  for 
lid  not  pay  them  or  either 
eh  the  defendant  had  notice, 
defendant  disregarded  his 
I  not  see  that  the  bills  were 

LXL— ExcHK^ 


The  present  application  was  founded  on 
the  14  &  15  Vict.  c.  99.  s.  6.  (1). 

The  defendant's  affidavit,  on  which  the 
nile  was  granted,  stated  the  nature  of  the 
action,  and  that  the  said  two  bills  were  in 
the  custody  or  controul  of  the  plaintiff,  as 
deponent  believed ;  that  the  plaintiff  had 
also  in  his  custody  or  controul  the  letter 
or  memorandum  in  question,  which  this 
deponent  verily  believed  related  to  the 
bills,  the  receipt  whereof  the  plaintiff  had 
acknowledged  in  writing  upon  the  said 
letter  or  memorandum,  but  in  what  precise 
terms  the  defendant  was  unable  to  set 
forth ;  that  the  defendant  had  not  nor  ever 
had  any  copy  of  the  said  letter  or  memo- 
randum ;  that  he  believed  that  the  same 
was  not  to  the  purport  or  effect  nor  did 
it  express  the  consideration  alleged  in  the 
declaration,  but  that  the  same,  if  produced 
at  the  trial,  would  tend  to  establish  the 
deponent's  defence  to  this  action ;  that  he 
was  advised  and  believed  that  it  was  neces- 
sary for  his  attorney  to  be  informed  of  the 
true  purport  and  effect  of  the  said  letter 
or  memorandum,  in  order  to  prepare  his 
defence  to  this  action. 

A  summons  had  been  taken  out,  before 
Martin,  B.,  at  chambers,  but  that  learned 
Judge  had  refused  to  interfere. 

Welsby  now  shewed  cause.  — The  defen- 
dant is  at  liberty  to  inspect  the  bills  of 
exchange,  but  he  is  not  at  liberty  to  inspect 
and  take  a  copy  of  the  memorandum  of 
guarantee.  The  effect  of  the  defendant's 
affidavit  is,  that  the  document  may  turn 
out  not  to  be  good  with  reference  to  the 
Statute  of  Frauds.  That  affords  no  ground 
for  demanding  an  inspection  of  the  docu- 

(1 )  That  section  enacts  that,  "Whenever  any  action 
or  other  legal  proceeding  shall  henceforth  be  pend- 
ing in  any  of  the  superior  courts  of  common  law  at 
Westminster  or  Dublin,  or  the  Court  of  Common 
Pleas  for  the  connty  palatine  of  Lancaster,  or  the 
Court  of  Pleas  for  the  county  of  Durham,  such  Court 
and  each  of  the  Judges  thereof  may  respectively,  on 
application  made  for  such  purpose  by  either  of  the 
litigants,  compel  the  opposite  party  to  allow  the  party 
making  the  application  to  inspect  all  documents  in 
the  custody  or  under  the  controul  of  such  opposite 
party  relating  to  such  action  or  other  legal  proceed- 
ing, and,  if  necessary,  to  take  examined  copies  of 
the  same,  or  to  procure  the  same  to  be  duly  stamped, 
in  all  cascA  in  which  previous  to  the  passing  of  this 
act  a  discovery  might  have  been  obtained  by  filing 
a  bill  or  by  any  other  proceeding  in  a  court  of 
equity  at  the  instance  of  the  party  so  making  ap- 
plication as  aforesaid  to  the  said  Court  or  Judge.** 

E 


26 


COURT  OF  EXCHEQUER: 


[Ni 


ment  under  the  authority  of  the  recent  act, 
the  14  &  15  Vict.  c.  99.  s.  6. 

[Parke,  B. — ^The  defendant  has  a  right 
of  inspection  independently  of  that  act.] 

He  does  not  rest  his  claim  on  that 
ground. 

[Parke,  B. — This  is  a  document  to 
which  both  plaintiff  and  defendant  are 
parties.] 

In  Bolton  v.  the  Corporation  of  Liverpool 
(2)  Lord  Brougham  says — **  I  take  the 
principle  to  be  this : — a  party  has  a  right 
to  the  production  of  deeds  sustaining  his 
own  title  affirmatively,  but  not  of  those 
which  are  not  immediately  connected  with 
the  support  of  his  own  title,  and  which 
form  part  of  his  adversary's.  The  plaintiff 
does  not  claim  anything  positively  or 
affirmatively  under  the  documents  in  ques- 
tion. He  only  defends  himself  against  the 
claim  of  the  corporation,  and  suggests  that 
the  documents  evidencing  their  title  may 
aid  in  his  defence.  How  ?  by  proving  his 
title,  he  says.  But  how  can  those  docu- 
ments prove  his  title  ?  Only  by  disclosing 
•ome  defect  in  that  of  the  corporation.  The 
description  of  the  documents  is  that  they 
rebut  or  negative  the  plaintiff's  title ;  they 
are  the  corporation's  title,  and  not  his  ;  and 
they  are  only  his  negatively  by  failing  to 
prove  that  of  the  corporation.  It  rests 
on  the  right  which  he  has,  in  common  with 
all  mankind,  to  be  exempt  from  dues  and 
customs,  and  he  says  *  Prove  me  liable  if 
you  can,'  The  corporation  have  certain 
documents  which,  they  say,  prove  their 
liability.  He  cannot  call  for  those  docu- 
ments merely  because  they  may,  on  in- 
spection, be  found  not  to  prove  his  liability, 
and  so  help  him  and  hurt  his  adversary, 
whose  title  they  are."  The  Lord  Chan- 
cellor then  decided  in  affirmation  of  the 
decision  of  the  Vice  Chancellor  (3),  that 
the  defendant  in  an  action  brought  by  a 
corporation  for  dues,  was  not  entitled  to  an 
inspection  of  certain  documents  which  the 
corporation  admitted  that  they  had  in  their 
custody  and  possession,  and  which  con- 
sisted of  certain  cases  which  had  been  laid 
before  counsel  in  contemplation  of  the  then 
pending  litigation,  as  also  certain  grants 
and  deeds  which  were  the  title-deeds  and 

(2)  1  Myl.  &  K.  88;  8.  c.  1  Law  J.  Rep.  (n.s.) 
Chanc.  166. 

(3)  3  Sim.  467. 


documents  evidencing  their  title  to  tl 
in  question.  This  opinion  is  confin 
Lady  Shaftesbury  v.  Arrowsmith  (4), 
V.  the  City  of  London  (5),  and  othei 
collected  in  Pollock  on  the  Prodme 
Documents  for  Inspection,  So,  the 
dant  here  does  not  deny  the  exiatc 
the  document,  or  allege  himself  ig 
of  its  purport,  or  seek  to  impeach 
fraudulent ;  but  requires  inspection 
to  see  if  it  is  in  compliance  with  the  S 
of  Frauds,  or  open  to  any  technical 
tion.  Now,  a  party  has  no  right 
inspection  of  a  document  for  the  mer 
pose  of  picking  holes  in  it. 

[Pollock,  C.B. — Why  may  he  d 
so?] 

He  cannot  do  it  on  principles  of «] 

[Parke,  B.— Surely  the  defendali 
a  right  to  inspect  this  document  indi 
dently  of  the  statute.  It  has  long 
the  common  practice  of  the  courts  oj 
to  grant  inspection  of  any  instruma 
which  a  plaintiff  seeks  to  charge  the  d 
dant  as  party,  when  only  one  part  oft! 
strument  has  been  executed,  and  the 
holding  it  is  consequently  trustee  for 
The  case  of  Bloyg  v.  Kent  (6)  shewi 
expressly  (7).  The  Courts  were  fon 
more  strict ;  and  a  distinction  was  ' 
by  Bayley,  B.  with  respect  to  hi 
exchange,  which  I  never  could  imdei 
and  which  has  been  abandoned  in  later  1 
Now,  the  letter  of  the  19th  of  March 
is  the  very  foundation  of  the  pi 
action  ;  and  irrespectively  of  this  iti 
I  should  not  have  had  the  least  sc 
about  ordering  an  inspection  of  it 
would  be  most  unjust  to  compel  a  c 
dant  to  go  to  trial  on  speculation,  in 
ranee  as  to  whether  or  not  he  was  lis) 
the  plaintiff.] 

[Alderson,  B. — ^We  have  grante 
spection  of  similar  documents  previ 
to  this  act  of  parliament.  Surely  w 
not  to  be  less  liberal  since  the  act.  J 
self  have  made  a  hundred  orders  ft 
inspection  of  documents  under  en 
stances  similar  to  the  present.] 

(4)  4  Ves.  66. 

(5)  4  You.  &  C.  189. 

(6)  6  Bing.  614;  b.c.  8  Law  J.  Rep.  CP. 

(7)  See  Charnock  v.  Lumley,  5  Se.  4M 
Steadman  v.  Arden,  15  Mee.  &  W.  M7;  a 
Law  J.  Rep.  (m.b.)  Excb.  310. 
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>  are  constantly  in  the 
iipection  of  documents 
arties  holds  in  the  cha- 
the  other.] 

•The  defendant  wishes 
pi  effect  of  the  docu- 
loite  true  that  it  is  not 
uity  according  to  which 
rould  he  granted.] 
r  practice  at  chamhers 
unded  on  a  notion  that 
)uld  allow  a  hill  of  dis- 
!re  we  ordered  inspec- 
l  down  hy  Lord  Mans- 
•e  a  party  was  entitled 
»f  discovery,  he  should 
ledy  at  law.      In  that 

-In  Combe  v.  the  City 
linger  says,  **  Nothing 
the  principles  on  which 
!tion  and  discovery  de- 
,  each  case  presents  a 
those  principles,  on 
to  be  much  more  differ- 
in  I  should  have  ima- 
jd.  But,  let  us  see  on 
loes  depend.  A  party 
ipel  the  production  of 
lich  he  has  an  equal 
equal  in  degree,  yet  to 
lal,  with  the  party  who 
In  that  case  he  may 
ry  in  order  to  have  the 
i  the  inspection  of  it. 
ght  to  file  a  bill  of  dis- 
pose of  obtaining  such 
his  case  ;  and  if  those 
possession  of  the  other 
msist  of  documents  in 
ther  party,  in  which  he 
est,  or  which  tend  to 
i  have  no  relation  to 
}r  party,  he  has  a  right 
iced,  and  he  may  file  a 
order  to  aid  him  in  law 
bit  those  documents  in 
.  a  statement  of  those 

>f  the  defendant  in  this 
cover  a  defect. 
of  the  rule. — There  are 
»  to  shew  that  a  court 
it  inspection  of  docu- 
e  avowed  object  is  to 


impeach  their  genuineness.— {He  was  then 
stopped  by  the  Court.) 

Pollock,  C.B. — This  rule  must  be  ab- 
solute. Before  the  passing  of  the  recent 
act,  courts  of  law  were  in  the  habit  of  acting 
as  we  are  required  now  to  do,  and,  in  my 
opinion,  a  court  of  equity  would  make  such 
an  order  as  we  are  called  upon  by  this 
application  to  make.  We  are,  therefore, 
right  either  way. 

Parke,  B.  concurred. 

Alderson,  B. — In  Inman  v.  Hodgson 
(8),  Alexander,  C.B.  says,  "  It  would  be  a 
very  formidable  proposition  to  lay  down 
that  every  party  might  look  into  documents 
in  the  possession  of  his  adversary  without 
shewing  that  he  was  interested  therein." 
This  implies  that  where  he  m  interested  he 
has  the  right  of  inspection.  Now,  here  the 
applicant  is  interested,  for  he  is  a  party  to 
the  document. 

Platt,  B.  concurred. 

Rule  absolute^ 


1851 
Nov.  15 
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SELBY   V.    THE   EAST    ANGLIAN 
RAILWAY  COMPANY. 


Practice — Judgment  as  for  want  of  a  Plea 
— Bond — Railway  amalgamated. 

The  Lynn  and  Ely  Railway  Company 
having  given  a  bond  were  afterwards  by  act  of 
parliament  amalgamated  with  certain  other 
lines,  under  the  name  of  the  East  Anglian  Rail- 
way Company,  to  which  all  the  liabilities  of 
the  Lynn  and  Ely  Railway  Company  were 
transferred.  To  an  action  against  the  East 
Anglian  Railway  Company  upon  the  bond, 
the  defendants,  after  setting  out  the  deed  on 
oyer,  pleaded  as  follows :  **  which  being  read 
and  heard,  the  defendants  say  that  the  said 
writing  obligatory  is  not  their  deed." 

The  plaintiff  having  signed  judgment  as 
for  want  of  a  plea  the  Court  refused  a  rule 
to  set  aside  the  judgment^  there  being  no 
affidavit  of  merits. 

Debt  upon  a  bond  given  by  the  Lynn 
and  Ely  Railway  Company,  pursuant  to 
the  statute  under  which  they  were  incor- 
porated.    Subsequent  to   the  bond  being 

(8)  1  You.  &  J.  28. 


28 


COURT  OF  EXCHEQUER : 


[NswSi 


given,  and  before  the  action  was  brought, 
3ie  Lynn  and  Ely  Railway  Company  had 
been  amalgamated  with  certain  other  lines, 
and  the  whole  company  was  named  the 
East  Anglian  Railway  Company,  and  by 
the  act  of  amalgamation  all  the  liabilities 
of  the  Lynn  and  Ely  Railway  Company 
were  transferred  to  the  East  Anglian  Rail- 
way Company.  The  defendants  craved 
oyer  of  the  bond,  and  after  setting  it  out, 
pleaded  "  that  the  said  writing  obligatory 
is  not  their  deed.**  The  plaintiff  signed 
judgment  upon  this  plea ;  and— 

Bramwell  moved  to  set  aside  this  judg- 
ment (1). — The  plea  may  be  bad  on  special 
demurrer,  but  the  plaintiff  had  no  right 
to  treat  it  as  a  nullity  and  sign  judg- 
ment. Thus,  where  a  plea  of  non  assumpsit 
was  pleaded  to  a  count  upon  a  bill  of  ex- 
change and  the  money  counts,  and  the 
plaintiff  signed  judgment  upon  the  whole 
declaration,  the  Court  set  aside  the  judg- 
ment—  Eddison  v.  Pigram  (2).  Gram- 
matically, it  must  be  admitted,  that  their 
deed  would  mean  the  deed  of  the  East 
Anglian  Railway  Company ;  but,  looking 
at  the  whole  record,  it  is  manifest  what  the 
intention  was,  and  bad  grammar  does  not 
vitiate  a  plea. 

[Pollock,  C.B,  —  If  issue  had  been 
joined,  what  would  the  jury  have  found 
upon  this  state  of  facts  ?] 

It  would  be  read  so  as  to  make  sense 
after  verdict.  He  referred  to  The  Queen 
V.  Wright  (3),  The  real  meaning  here  is, 
that  it  is  not  the  deed  of  the  persons  who 
are  alleged  to  have  been  bound  by  it,  and 
whose  responsibility  is  transferred  to  the 
defendants. 

[Pollock,  C.B, — Have  you  an  affidavit 
of  merits  ?] 

No  ;  but  there  is  an  affidavit  that  it  was 
pleaded  by  mistake,  and  not  with  an  inten- 
tion to  entrap  the  plaintiff. 

Cur.  adv.  vult. 

Judgment  was  now  delivered  by — 

Pollock,  C.B. — This  was  a  motion  to 
set  aside  a  judgment  which  had  been  signed 

(1)  Nov.  IS,  before  Pollock,  C.B.,  Parke,  B., 
Aldenon,  B.  and  Piatt,  B. 

(2)  16  Mee.  &  W.  187;  i.e.  16  Law  J.  Rep. 
(n.8.)  £xch.  33. 

(3)  1  Ad.  &  E.  434;  s.  c.  3  Law  J.  Kep.  (n.s.) 
Exch.  370. 


as  for  want  of  a  plea,  the  action  being 
upon  a  bond  of  the  defendants,  but  om 
which  they  were  responsible,  and  the 
being  that  it  was  not  their  deed.  We  C 
there  ought  to  be  no  rule,  there  beiiL 
affidavit  of  merits.  The  learned  ecr^ 
claimed  it  as  a  right  that  the  jud^ 
should  be  set  aside,  with  costs,  al4t 
the  plea  might  be  demurrable.  If  tli« 
had  been  obtained  and  made  absolute, 
pica  would  have  been  successfully 
murred  to,  and  the  Court  would  not  h 
allowed  an  amendment,  so  that  the  0 
result  would  have  been  that  the  plain 
would  have  obtained  judgment  afewdi 
later.  No  doubt  that  every  suitor  ii  < 
titled  to  the  benefit  of  the  practice  of 
Court,  and  if  that  practice  allows  a  p 
ment  of  a  debt  to  be  delayed,  we  oii^< 
grant  that  delay.  But  the  majority  of 
Court  think  tliat  no  rule  ought  to 
granted,  because  we  are  all  of  opimon 
result  ¥rill  be  the  same.  If  there  n 
the  slightest  particle  of  merits,  or  the  k 
reason  to  believe  justice  had  not  b 
done,  or  that  any  wrong  would  arise  fi 
not  granting  the  rule,  the  Court  wo 
come  to  a  different  conclusion,  in  defeie 
to  the  very  great  weight  of  authority  wl 
the  opinion  of  my  Brother  Parke  oug^ 
have  with  us  ;  but  as  judgment  for 
plaintiff  would  be  given  a  few  days  la 
we  see  no  reason  for  disturbing  the  ji: 
ment  already  signed,  and  the  plaintiff 
recover  at  once  as  he  in  justice  is  entit 
BttlerefMsei 


} 


ROPER   V,    LEVY. 


1851. 

Nov.  24. 

Arbitrationr—Nul  Tiel  Awards  Efftd  • 
Submission — Order  of  County  Court  T^ 
—Validity  of  Flea. 

To  an  action  for  goods  sold,  the  iks 
dant  pleaded  that  an  action  having 
brought  in  the  County  Court  of  O.  in  res 
of  the  causes  of  action  in  the  declare 
mentioned,  the  plaintiff  and  defem 
mutually  submitted  themselves  to  refer 
action,  ^c.  to  arbitration ;  thai  the  Mm 
awarded  that  the  defendant  should  pug 
the  county  court  to  the  plaintiff  41.  lOt.  t 
in  full  satisfaction  of  all  matters  referr 
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!  the  plairUiff  refused  to  receive  the 
I,  and  discharged  the  defendant  from 
i  imto  court.     Replication^  nul  ticl 

,  firstf  that  under  these  pleadings 
ntiff  teas  not  at  liberty  to  shew  that 
\rd  had  been  set  aside.  Secondly^ 
plea  W€LS  not  bad,  on  motion  for  judy~ 
m  obstante  veredicto,  in  omitting  to 
at  the  reference  was  ordered  by  the 
nder  the  77th  section  of  the  County 
W,  the  obligatory  part  consisting  of 
ud  consent  to  arbitration. 

for  goods  sold  and  work  done, 
—first,  never  indebted ;  fourth,  ex- 
to  4/.  10s.  eid.,  that  the  plaintiff 
plaint  against  the  defendant  in  the 
Court  of  Kent,  at  Ghravesend,  in 
of  the  alleged  debts  and  causes  of 
i  the  declaration  mentioned,  and  is- 
unmons  therein,  that  '*the  plaintiff 
defendant  mutually  submitted  them~ 
refer,  and  did  refer,  the  said  action 
laid  county  court,  and  all  matters 
«nce  therein  between  them  to  the 
fH.  N."  &c.  and  an  umpire,  and 
(  award,  when  made,  should  be 
as  a  judgment  of  the  county  court; 
umpire  awarded  that  the  defendant 
[>ay  into  the  county  court,  to  the 
'  Uie  plaintiff,  the  sum  of  41.  10s. 
d  that  that  sum  should  be  received 
plaintiff  in  full  satisfaction  of  all 
ters  referred;  that  the  defendant 
ing  to  pay  the  said  sum  into  the 
court,  in  full  satisfaction  of  all 
iters  in  difference,  including  the 
causes  of  action  in  the  declaration 
ed,  but  that  the  plaintiff  refused  to 
he  same,  and  discharged  the  defen- 
n  paying  it  into  court.  Payment 
te.  6^d.  into  court, 
nation,  that  the  umpire  did  not 
I  award  concerning  the  matters  in 
e,  so  referred  to  him  as  in  that 
ged  modo  et  forma. 
e  trial,  before  Martin  B.,  at  the 
wter  Sittings,  in  Michaelmas  term 
fiicts  were  these  :  the  plaintiff,  in 
o  the  defendant's  plea,  which  was 
tendered  evidence  of  the  award 
leen  set  aside  by  the  Judge  of  the 
loiirt.    This  evidence  was  objected 


to  by  the  defendant,  on  the  ground  that 
such  matter  ought  to  have  been  replied, 
and  the  Judge  being  of  this  opinion,  and 
refusing  the  evidence,  the  defendant  had  a 
verdict. 

E.  James  now  moved  for  a  new  trial  on 
the  gp-ound  of  the  improper  rejection  of  this 
evidence,  and  also  for  judgment  non  ob^ 
stante  veredicto. — First,  the  evidence  of 
the  award  having  been  set  aside,  was  ad- 
missible under  the  issue  that  no  award 
had  been  made. 

[^Per  Curiam  (1). — The  setting  aside  of 
the  award  ought  to  have  been  replied :  that 
was  decided  in  the  recent  case  of  Adcock 
V.  Wood  (2).  On  this  ground  there  will 
be  no  rule.] 

Secondly,  the  plea  is  bad,  and  the  plain- 
tiff is  entitled  to  judgment  non  obstante 
veredicto.  The  question  turns  on  the  77th 
section  of  the  County  Courts  Act,  9  &  10 
Vict.  c.  95,  which  enacts,  that  "  the  Judge 
may  in  any  case,  with  the  consent  of  both 
parties  to  the  suit,  order  the  same,  with 
or  without  other  matters  within  the  juris- 
diction of  the  Court  in  dispute  between  the 
parties,  to  be  referred  to  arbitration."  The 
plea  is  bad  in  not  stating  that  the  submis- 
sion to  arbitration  was  made  by  order  of 
the  county  court  Judge ;  it  merely  states 
that  it  was  made  by  mutual  consent ;  that 
is  not  sufficient. 

[Parke,  B. — The  consent  of  the  parties 
to  the  reference  is  necessary;  that  is  the 
obligatory  part.  The  submission  to  arbi- 
tration is  properly  described.  The  power 
of  the  arbitrator  arises  on  the  mutual  sub- 
mission.    The  award  was  duly  made.] 

[Pollock,  C.B. — The  county  court  can- 
not order  a  reference  without  consent,  but 
the  consent  is  the  important  part,] 

[Parke,  B. — The  obligatory  part  is  the 
consent,  although  the  whole  is  done  under 
the  authority  of  the  Court.  It  need  not 
be  stated  that  the  award  was  made  under 
the  direction  of  the  Court.] 

Per  Curiam. — There  will  be  no  rule. 
Rule  refused. 


(1)  Pollock,  C.B.,  Parke,  B.,  Alderson,  B.  and 
Martin,  B. 

(2)  20  Law  J.  Rep.  (n.s.)  Exch.  435. 
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RICHARD  HEWITT  V.  MACQUIRE. 


Trespass — Justification  under  Writ  of  Ft. 
Fa, — Admission  of  Warrant  in  Pleadings. 

In  trespass  for  breaking  and  entering  the 
plaintiff*  s  house  and  taking  his  goods,  defen~ 
dant  pleaded  a  justification  under  a  fi.  fa. 
and  warrant  of  execution  against  the  goods 
of  one  G,  i/,  which  warrant  was  delivered  to 
the  defendant,  a  bailiff,  to  be  executed,  and 
that  under  the  authority  of  the  same  the 
defendant  entered,  <^'c.  The  plaintiff  re- 
plied de  injuria,  admitting  the  writ,  the 
making  of  the  warrant,  and  the  delivery 
thereof  to  the  bailiff: — Held,  that  the  exist- 
ence  of  a  warrant  was  admitted  by  the  re- 
plication, and  that  the  defendant  was  not 
bound  to  prove  it. 

Trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-house,  and  taking  his 
goods. 

■Fourth  plea — That  Sir  C.  Isham  reco- 
vered judgment  against  one  George  Hewitt ; 
that  he  sued  out  a  writ  of  ^.  fa.,  which  was 
directed  and  delivered  to  the  sheriff,  who 
made  his  warrant,  and  delivered  it  to  the 
defendant,  as  his  bailiff,  by  virtue  of  which 
writ  and  warrant,  and  under  the  authority 
of  the  same,  the  defendant  entered  the 
plaintiff's  dwelling-house,  the  outer  door 
being  open,  and  took  the  goods  of  George 
Hewitt  in  execution. 

The  plaintiff,  admitting  the  issuing  of 
the  writ,  the  delivery  of  it  to  the  sheriff, 
the  making  of  his  warrant,  and  the  de- 
livery thereof  to  the  defendant,  replied  de 
injuria. 

At  the  trial,  before  Maule,  J.,  at  the  last 
Northamptonshire  Summer  Assizes,  the 
facts  were  as  follows : — George  Hewitt, 
the  sou  of  the  plaintiff,  having  been  tenant 
of  Sir  C.  Isham,  and  indebted  for  half  a 
year's  rent,  was  sued  for  it,  and  suffered 
judgment  by  default.  A  writ  of  fi.  fa. 
having  been  issued,  and  the  goods,  which 
George  Hewitt  had  removed  to  the  plain- 
tiff's house,  having  been  taken  in  execution, 
the  plaintiff  claimed  them  as  his  own  pro- 
perty, under  a  bill  of  sale,  and  brought  the 
present  action.  The  case  of  the  defendant, 
who  was  the  bailiff  levying  the  execution, 


was,  that  the  bill  of  sale  was  frandiC^ 
The  warrant  was    not   proved  by 
For  the  plaintiff,   it   was   objected 
the  defendant  ought  to  have  prove^^ 
warrant;  but  the  objection  was  ove^-. 
by  the  learned  Judge,  who  decide^L 
the  delivery  of  the  warrant  to  the  ^g^ 
dant  was  admitted  by  the  pleadings^ 
defendant  had  a  verdict. 

Humfrey  now  moved  for  a  new  tria/,  < 
the  ground  of  misdirection. — Camaby\ 
Welby  ( 1 )  is  in  point.  There,  to  an  »ctioi 
of  trespass  the  defendants  justified  ludei 
a  writ  of  fi.  fa.,  and  the  plaintiff  replied, 
that  although  the  writ  issued  and  w« 
delivered  to  the  sheriff,  and  the  warrsn' 
was  made  by  him  and  delivered  to  ^^ 
bailiff,  nevertheless  the  defendants  of  th** 
own  wrong  and  without  the  residue  of  ** 
cause  alleged,  committed  the  trespass^ 
The  Judge  told  the  jury  that  it  was  •* 
mitted  on  the  pleadings  that  the  go^ 
were  bond  fide  taken  in  execution  ixtii 
the  writ,  and  it  was  held  that  this  wbM 
misdirection.  So,  in  the  present  case  ^ 
delivery  of  the  warrant  was  not  admitt^ 
and  the  defendant  ought  to  have  pro^ 
the  warrant. 

[Parke,  B. — In  this  case  there  is 
admission  on  the  pleadings  of  the  warn 
having  been  delivered  to  the  defend^ 
before  the  commission  of  the  trespii 
Carnaby  v.  Welby  is  distinguishable.  'Tli' 
Lord  Abinger  directed  the  jury  that  i 
seizure  und^r  the  writ  was  admitted  by  1 
pleadings.  That  was  incorrect,  and  forxx 
the  ground  of  sending  the  case  down  t» 
second  trial.  In  this  case,  the  defend^ 
objects  that  the  assignment  of  the  goods 
the  plaintiff  was  fraudulent :  that  may 
good  as  between  the  parties.  The  defi 
dant  is  to  shew  he  is  in  the  same  positi 
as  the  execution  creditor ;  he  must,  ia  ^ 
ordinary  case,  prove  the  judgment,  the  "^i 
and  the  warrant  to  the  bailiff.  In  tJ 
case  my  Brother  Maule  thought  that  ^ 
was  unnecessary,  as  the  record  admitted  t 
existence  of  the  writ  and  the  warrant. 
Lucas  V.  Nockells  (2)  the  defendant  0Og 
to  have  shewn  that  he  was  acting  us(2 
the   writ.     Here  it  is  admitted  that  tJ 

(1)  8  Ad.  &  E.  872;  8.  c  8  Law  J.  Rep.  (t^ 
Q.B.22. 

(2)  4  Bing.  729. 
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vanrant  were  issued  and  deli- 
re  the  commission  of  the  tres- 
Uartu^  V.  Welby,  Lord  Abinger 
'  in  saying  that  the  pleadings 
a  ieizure  under  the  writ  and 
mt  the  Judges  of  the  Queen's 
nrved  that  Lord  Abinger  might 
with  perfect  correctness,  that, 
divery  of  the  writ  and  warrant 
ted  by  the  pleadings,  "  there 
evidence  to  connect  the  seizure 
arrant."] 

K>N,  B. — The  Judges  of  the 
mch  say,  that  out  of  the  mate- 
rere  before  the  jury  in  Carnahy 
a  good  answer  to  the  plaintiff 's 
t  have  been  submitted  by  the 
le  jury ;  and  that  Lord  Abinger 
e  been  right  if  he  had  told  the 
be  delivery  of  the  writ  and  war- 
the  trespass  was  some  evidence 
flf  having  acted  under  them.] 
intiff  relies  on  the  case  of  Car- 

;,  C.B. — I  think  there  is  no 
a  rule,  for  the  reasons  that  have 
led  during  the  argument. 
B. — I  am  of  the  same  opinion, 
[ant  was  bound  to  shew  that  he 
i  with  the  rights  of  a  creditor, 

done  so.  I  think  the  fact  of 
ant  entering  the  premises  after 
Y  of  the  warrant  to  him,  is  some 
f  his  having  acted  under  the 
here  there  is  no  evidence  of  his 
ducted  himself  in  a  manner  dif- 
\m  what  a  person  provided  with 
ithority  would  do.  If,  indeed, 
iff  had  shewn  that  the  defen- 
ucted  himself  differently  from 
iff,  armed  with  a  warrant,  would 
;  as,  for  instance,  if  the  defen- 
aken  the  goods  and  had  given 

third  party,  that  would  have 
ice  to  rebut  the  presumption  of 
\  having  taken  place  under  the 
The  present  case  does  not  trench 
;hority  of  Carnahy  v.  Welhy  or 
'aekeUs.  In  the  former  of  those 
I  Abinger  was  wrong  in  directing 
hat  the  pleadings  admitted  that 
vere  taken  under  the  writ.  The 
Queen's  Bench  said,  that  the 
r  the  writ  and  warrant  to  the 


defendant  before  the  trespass  was  evidence 
for  the  jury  of  the  seizure  having  taken 
place  under  the  writ. 

Alderson,  B.  concurred. 

Platt,  B. — I  am  of  the  same  opinion. 
The  defendant  pleads  that  a  writ  and  war- 
rant were  delivered  to  him,  and  that  he 
entered  under  such  writ  and  warrant.  To 
this  the  plaintiff  replies,  admitting  the 
existence  of  such  writ  and  warrant,  but 
alleging  that  although  the  defendant  held 
the  warrant,  he  was  not  justiiied  in  entering 
under  it. 

Rule  refused. 


JOULE  AND  OTHERS  V,  TAYLOR. 


1851.     \ 
Nov.  24.  J 

Action,  Notice  of- — Local  Act  of  Par" 
liament — Jurisdiction  of  Inferior  Court-^ 
**  Sum,*'  Meaning  of. 

A  declaration  stated  that  the  plaintiffs  in 
the  court  of  record  at  Manchester  recovered 
against  G.  a  debt  of  bOl,,  and  sued  out 
a  ti.  fa.  directed  to  the  defendant  as  the 
officer  for  executing  the  process  of  that  court ; 
that  the  defendant  did  not  levy,  hut  neglected 
and  refused^  and  afterwards  falsely  returned 
nulla  bona.  The  second  plea  set  out  the 
record  in  Joule  v.  G,  which  stated  that 
the  action  was  in  deht  for  goods  sold;  that 
the  plaintiffs  demanded  50/.,  whereby  an 
action  had  accrued  to  the  plaintiffs  to  de~ 
mand  and  have  from  the  defendant  the  said 
sum  of  501. ,  and  that  it  was  considered  that 
the  plaintiffs  should  recover  their  said  deht, 
and  also  61.  15s.  Sd.  as  damages  and  costs. 
The  last  plea  stated  that  no  notice  of 
action  had  been  given  under  the  local  act 
of  parliament  establishing  the  said  court 
of  record.  Demurrer.  Replication,  to  the 
second  plea,  that  the  debt  sought  to  be 
recovered  was  501.,  and  that  no  damages 
were  sought  to  be  recovered  or  were  recovered, 
except  such  damages  as  were  necessary  for 
enabling  the  plaintiffs  to  recover  their  costs. 
Demurrer. 

The  defendant  was  appointed  Serjeant' 
at-mace,  under  the  local  act,  and  was  hound 
by  that  act  to  execute  civil  process,  and 
it  was  enacted  that  in  all  actions  *^  for 
anything  done  in  pursuance  of  this  act** 
notice  of  action  should  be  given  to  the  de- 
fendant.     Another  section  of  tJie  local  act 
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provided  that  the  said  court  of  record  should 
"  have  authority  to  try  actions  of  assumpsit, 
covenant  and  debt"  S^c.  and  **  trespass  or 
trover f'^  ^^  provided  the  sum  or  damages 
sought  to  he  recovered  shall  not  exceed  bOl." 

Held,  first,  that  the  last  plea  was  goodj 
that  the  defendant  was  entitled  to  notice  of 
action,  part  of  the  cause  of  action  being  for 
a  mis-feasance  in  making  a  fahe  return. 

Quaere — Whether  in  case  of  a  mere  non- 
feasance  on  the  part  of  the  dcfend<int,  notice 
of  action  would  have  been  necessary. 

Secondly,  that  the  replication  was  good, 
the  cause  of  action  being  within  the  juris-- 
diction  of  the  inferior  court.  That  the 
word  **  5ttm"  in  the  act  of  parliament  meant 
**  debt** ;  and  that  the  action  was  substan~ 
tially  for  50/.  debt  only,  the  damages  being 
merely  nominal  for  the  purpose  of  carrying 
costs. 

Case.  The  declaration  stated  that  the 
plaintiffs  in  the  court  of  record  at  Man- 
chester recovered  against  one  G.  Gambier 
a  debt  of  50/.,  and  sued  out  a  fi.  fa, 
directed  to  the  defendant,  then  being  ser- 
jeant-at-mace  at  Manchester,  and  the  proper 
officer  of  the  court,  commanding  him  to 
cause  to  be  made  the  debt  and  damages 
aforesaid,  which  writ  was  delivered  to  the 
defendant.  Averment,  that  the  defendant 
did  not  nor  would  within  a  reasonable  time 
levy  the  said  monies,  but  so  to  do  has  at 
all  times  hitherto  wholly  neglected  and  re- 
fused, and  afterwards  falsely  and  deceitfully 
returned  to  the  Court  that  G.  Gambier  had 
not  any  goods  and  chattels  within  the 
jurisdiction,  whereof  he  could  cause  to  be 
made  the  debt  and  damages. 

The  second  plea  set  out  the  record  in 
the  action  of  Joule  v.  Gambier,  which 
stated  that  the  action  was  in  debt,  and 
that  the  plaintiffs  demanded  from  the  de- 
fendant 50/.  for  goods  sold  and  on  an 
account  stated,  whereby  an  action  had 
accrued  to  the  plaintiffs  to  demand  and 
have  from  the  defendant  the  said  sum 
of  50/.  The  record  then  set  out  a  judg- 
ment by  default,  and  the  judgment  of  the 
Court,  whereby  it  was  considered  that  the 
plaintiffs  should  recover  their  said  debt, 
and  also  6/.  15^.  Sd.  for  their  damages, 
which  they  have  sustained  as  well  on  occa- 
sion of  the  detaining  of  the  said  debt  of 
50/.,  so  acknowledged  as  aforesaid,  as  for 


their  costs  and  charges  by  the  Court 
adjudged. 

Last  plea — That  the  grievances 
committed  by  the  defendant  after  the  . 
ing  of  an  act  of  parliament  for  establ^^ 
the  court  of  record  at  Manchester,  aa.^  ^ 
the  defendant  had  not  had  notice  of  act 
one  month  before  action  brought. 

Demurrer  to  this  plea. 

Replication  to  the  second  plea,  tW  <^ 
debt  sought  to  be  recovered  was  the  b^ 
of  50/.  and  no  more,  that  no  damages  ^^ 
sought  to  be  recovered  or  were  recoTe^ 
except  such  damages  as  were  necessary  ^ 
enabling  the  plaintiffs  to  recover  tS'' 
costs. 

Demurrer  to  this  replication. 

Milward,  for  the  plaintiffs,  in  supportf^ 
the  demurrer  to  the  last  plea  and  of  *• 
replication  to  the  second  plea  (Nov.  12^  - 
The  last  plea  is  bad.  The  defendant  ^ 
not  entided  to  notice  of  action.  'M 
12th  section  of  the  local  act,  8  &  9  ITi 
c.  cxlv,  enacts,  that  the  town  council  il 
appoint  a  serjeant-at-mace,  who  shall  e  a 
cute  all  process  of  execution  and  shall  h^ 
the  powers  of  a  sheriff  of  a  county,  and 
subject  to  the  same  duties  and  liabilities 
a  sheriff  of  a  county,  and  shall  be  respc 
sible  for  the  mis-feasance  or  non-feaaao 
of  his  bailiff.  Then  comes  the  52nd8eetio 
which  enacts,  that  in  the  case  of  "all  actioj 
and  proceedings  to  be  commenced  agun 
any  person  for  anything  done  in  pursuiuc 
of  tlus  act,"  one  month's  notice  in  writiny 
shall  be  given  to  the  defendant  Th^ 
omission  of  the  serjeant-at-mace  to  leiy  i 
not  an  **  act  done" ;  it  is  an  act  omitted  t« 
be  done.  The  section  was  copied  fio*" 
the  Municipal  Act,  5  &  6  Will.  4.  c  7^« 
s.  133,  which  has  received  a  construction 
by  the  decision  in  King  v.  BurreUil)'- 1^ 
was  an  action  against  an  overseer  tot 
neglecting  to  sign  the  burgess  list  undtf 
the  15th  section  of  the  5  &  6  WiU.  4.  c  7^  5 
and  the  question  arose  at  the  trial,  whcd**'' 
the  defendant's  omission  was  a  thing  do*** 
"  in  pursuance  of  the  act."  The  poi«^ 
however,  was  not  argued  on  shewing  ci*^ 
against  the  rule,  as  the  Attorney  Gentf* 
gave  up  as  untenable  the  objection  h*^ 
the   defendant  was  entitled  to  notice  ^ 

(I)  12  Ad.  &E.  460;  a.  c  9  Law  J.  Bep. («^ 
as.  337. 
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mnsaoii.  A  party  is  enti- 
of  action  only  in  respect  of 
lot  of  things  omitted  to  be 

,— It  is  difficult  to  see  to 
te  applies,  unless  to  the  acts 
Le  the  defendant.] 
>  persons  who  take  too  large 
es  where  the  Judge  commits 
itempt,  and  the  clerk  issues 

;.B. — Kingy,  Burrell  merely 
m  a  particular  action  for 
•tice  of  action  was  necessary.] 
n  to  seize  the  debtor's  goods 
Ume,  Umphelby  v.  McLean 
I  this  case.  That  was  an 
rer  the  amount  of  an  exces- 
ide  by  the  defendants  as  col- 
i  distress  for  arrears  of  taxes, 
Id  that  the  defendants  were 
3  notice  of  action  under  an 
rided  that  no  process  should 
r  anything  done  in  pursuance 
There  Lord  Ellenhorough 
must  be  a  positive  act  done : 
ere  was  neither  act  done  nor 

L— There  the  action  was 
a  excessive  charge  made  by 
I.  There  was  an  overcharge.] 
riing  (3)  may  be  relied  on  by 
There  a  highway  surveyor 
ith  having  allowed  gravel  to 

side  of  the  highway,  and  it 
I  that  he  was  not  entitled  to 
on  under  the  Highway  Act, 

c.  50.  8. 109,  which  requires 
>n  to  be  given  for  "  anything 
ance  of  or  under  the  autho- 
t.  But  there  Lord  Denman, 
lie  party  is  charged  with  a 

in  the  course  of  his  official 
atteson,  J.  said,  "  The  charge 
lere  omission,  but  of  actually 
5  nuisance."     Secondly,  the 

good.  The  question  turns 
struction  to  be  put  on  the 
the  local  act  relating  to  Man- 
ft  9  Vict.  c.  cxlv.  That  sce- 
nting that  Her  Majesty  had 


d.42. 

fp.  286 ;  8.  c.  15  Law  J.  Rep.  (n.b.) 

,  XXL— BxoBiQ. 


granted  to  the  mayor,  &c.  of  Manchester 
that  they  should  have  a  court  of  record  for 
trial  of  civil  actions  under  20/.,  enacts,  that 
the  said  "  Court  shall  have  authority  to  try 
actions  of  assumpsit,  covenant,  and  debt, 
&c.,  in  trespass  or  trover,  provided  the  ram 
or  damages  sought  to  be  recovered  shall 
not  exceed  50/."  This  section,  which  was 
copied  from  the  118th  section  of  the  Muni- 
cipal Corporation  Act,  gives  the  Court 
jurisdiction  to  award  the  recovery  of  a  sum 
of  50/.  in  an  action  of  debt,  and  as  that 
sum  may  be  recovered  exclusively  of  the 
costs  of  suit,  it  may  be  recovered  exclu- 
sively of  the  nominal  damages  which,  in 
an  action  of  debt,  are  necessary  to  carry 
costs. 

[Alderson,  B.  —  Does  not  the  word 
"  sum"  in  the  act  of  parliament  mean 
debt?] 

It  does.  (He  was  then  stopped  by  the 
Court.) 

Cromptony  for  the  defendant. — The  last 
plea  is  good.  The  act  complained  of  is  an 
act  done  in  the  execution  of  the  defen- 
dant's duty.  He  has  allowed  the  debtor's 
goods  to  remain  unseized,  and  has  made  a 
fsiise  return.  The  making  a  false  return 
forms  the  principal  part  of  that  conduct  of 
which  the  plaintiffs  complain.  All  the  cases 
were  cited  in  Davis  v.  Curling,  and  the  lan- 
guage of  the  Judges  in  that  case  is  impor- 
tant and  in  favour  of  the  defendant.  Lord 
Denman,  C.J,  there  said, "  The  defendant  is 
charged  with  a  tort  committed  in  the  course 
of  his  official  duty ;  he  is  charged  as  sur- 
veyor with  the  positive  act  of  leaving  gravel 
on  the  road,  where  it  had  been  improperly 
placed,  for  an  unreasonable  time.  The 
substance  of  the  defendant's  conduct  in  this 
case  was,  that  he  made  a  false  return  with- 
out having  seised  any  goods. 

[Platt,  B. — In  Wright  v.  Norton,  in 
Holfs  Nisi  Prius  Reports,  458,  it  was  ruled, 
that  in  an  action  for  a  penalty  under  the 
1  Geo.  2.  c.  20.  for  acting  as  a  magistrate 
without  a  proper  qualification,  no  notice  of 
action  was  necessary  under  the  24  Greo.  2. 
c.  44.] 

[Parke,  B. — In  Smith  v.  Shato(4),  where 
an  action  had  been  brought  against  the  trea- 
surer of  a  dock  company  for  inj  ury  to  a  vessel 
by  reason  of  improper  directions  having  been 

(4)  10  B.  &  C.  277 ;  i.  c.  8  Law  J.  Rep.  K.B.  lU. 
P 
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given  by  the  dockmaster  in  transporting 
her  into  the  docks,  it  was  held  that  the 
giving  of  such  directions  was  a  thing  done 
in  pursuance  of  the  act  of  parliament,  and 
that  the  action  ought  to  have  been  brought 
within  the  time  limited  by  the  act.  Now, 
if  you  substitute  "  serjeant-at-mace"  for 
"  dockmaster"  that  case  resembles  the  pre- 
sent.] 

The  phrase  "  act  done"  has  a  large  sig- 
nification. 

[Pollock,  C.B. — It  means  any  act  that 
occurs.] 

Secondly,  the  replication  to  the  last  plea 
is  bad,  for  it  shews  that  the  recovery  of  the 
debt  was  not  within  the  jurisdiction  of 
this  Court.  The  plaintiffs  have  recovered 
50Z.,  and  something  more.  The  word 
"sum**  in  the  act  means  an  aggregate  amount, 
compounded  of  the  debt  and  damages.  In 
Dempster  v.  Pumell  (5)  a  declaration  in 
the  county  court  stated  that  the  defendant 
was  indebted  to  the  plaintiffs  in  1/.  19«.  6d, 
for  goods  sold,  and  in  1/.  19^.  6d,  on  an 
account  stated,  whereby  an  action  had 
accrued  to  the  plaintiffs  to  demand  and 
have  from  the  defendant  the  said  several 
sums  amounting  to  11,  I9s,  6d.,  yet  the 
defendant  had  not  paid  the  said  sum  above 
demanded,  to  the  damage  of  the  plaintiffs 
of  U.  \9s.  6d,  It  was  held  that  this  decla- 
ration disclosed  a  demand  above  40^.,  and 
that  the  county  court  had  no  jurisdiction. 
A  plaintiff  recovers  the  debt,  and  then  a 
sum  of  money  as  damages — Lowe  v.  Steele 
(6).  The  damages  may  perhaps  form  the 
most  important  part  of  the  debt. 

[Parke,  B. — The  whole  question  de- 
pends on  the  meaning  of  the  word  **  sum."] 

If  the  word  "  sum"  means  the  debt  to 
be  recovered,  actions  to  almost  any  amount 
might  be  brought  in  the  inferior  court. 
The  plaintiffs  ought  to  have  declared  for 
49/.  19*.  6d. 

Milward,  in  reply. — Dempster  v.  Pur- 
nell  is  distinguishable.  Here,  the  breach 
is  altogether  confined  to  the  50/.  The 
plaintiffs  seek  to  recover  the  sum  stated  in 
the  declaration.  The  word  "  sum"  has  the 
same  meaning  as  "  debt."  He  cited  and 
mentioned,  Younger y,  Wilshy{1\  Shaddick 

(5)  3  Man.  &  G.  375 ;  s.  c.  11  Law  J.  Rep.  (n.s.) 
C.P.  33. 

(6)  15  Law  J.  Rep.  (n.s.)  Exch.  244. 

(7)  6  Taunt  452. 


V.  Bennett  (S\  Drews  v.  Coles  (9\  C\ 
ton  V.  Smith  (10),  Baddley  v.  Oliver 
Fairbrass  v.  Pettit  (12),  HigginsT.  St 
(13),  and  Lawson  v.  Dumlin  (14). 

Cur.  adv.  v 

The  following  judgments  were  nov 
vered. 


* 


Pollock,  C.B. — In  this  case  our   judg^ 
ment    will    be   for  the  defendant.       The 
question    turns    upon    whether  a    notice 
of  action   is   necessary ;    this  poinr    "^ 
raised   by   the    last   plea,    and  we  tl»^* 
the  last  plea  is   good.     The  action    '^•^ 
for  not  levying,  but  also   for  making     ^ 
false  return.     Very  much  of  the  argurf^^^ 
turned  upon  how  far  a  notice  was  ne^^"^\\ 
sary  in  a  mere  case  of  ncmfeazance ;   ^  - 
inasmuch   as  the  action    in  this  cis^ 
brought  for  making  a  false  return,  wbici* 
a  mt^feazance,  it  appears  to  ns  not  at;r    ^ 
necessary   to    decide  whether  under  ^^ 
circumstances,  or  under  no  such  ciici^** 
stances  as  might  arise  out  of  a  mere  n^^ 
feazance,  a  notice  would  be  necessary,     ^ 
in  this  case  part  of  the  cause  of  actions, 
clearly  a  misfeazance  in  making  a  fgM^- 
return.     In  Smith  v.  Shaw^  which  wa*     ^ 
action  against  the  treasurer  of  one  of    "tl 
dock  companies,  it  was  held  that  thexn^ 
notice  was  necessary,  although  the  act  "^^ 
altogether  wrong.     We  think  the  doet«^ 
in  that  case  applies  entirely  to  the  prfcr^ 
There  is  also  a  case  of  Wallace  v.  S^^^ 
to  the  same  effect.     We  think,  thereft>* 
that  notice  was  necessary  under  the  ac^ 
parliament;  the  last  plea  is  therefore  ^^^^ 
and  there  will  be  judgment  for  the  de^*^ 
dant.     The  judgment  on  the  demmreK* 
the  replication  will  be  for  the  plaintiffa^- 

Parke,  B. — We  think  with  respect 
the  demurrer  to  the  replication  that      *■ 
plaintiffs  are  entitled  to  the  judgmex**' 
the  Court ;  because  substantially  itit  a  ^^-^ 

(8)  4B.&C.769;  s.e.  4  LAwJ.IUp.K.B^    ^ 

(9)  2  Cr.  &  J.  505 ;  ».  c.  1  Law  J.  Rep.   <** 
Exch.  202. 

(10)  Yelv.  5. 

(11)  1  Cr.&M.  219;  s.  c  2  Law  J.  Rep.  C^ 
Exch.  76. 

(12)  12  Mee.  &  W.45S;  a.  c  18  Law  J.        ^ 
(N.8.)Exch.  121. 

(13)  2B.&C.  348. 

(14)  19  Law  J.  Rep.  (ka)  C.P.  139. 
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don  only  was  for  50^.  debt, 
iges  were  merely  nominal  for 
of  carrying  costs  attached  to 
liink  Uie  inferior  Court  had 

B. — The  word  "sum"  in 
the  act  we  think  equivalent 
debt." 

Judgment  accordingly. 


HEWITT  V.  ISHAM,  BART. 

rant  —  Reservation  —  Parol 
zence — Evidence, 

ing  stipulation  in  a  lease  not 
All  the  hedges,  trees,  thorn 
with  the  lop  and  top,  are  re- 
landlord,"  is  evidence  for  the 
r  a  plea  of  leave  and  licence 
against  him  by  his  tenant  for 
close  and  drawing  the  trees 
1  over  the  close. 

V  breaking  and  entering  tlie 
}es,  drawing  trees  and  timber 
^ng  trees  and  timber  there, 
its  therein, 
leave  and  licence. 
,  before  Maule,  J.,  at  the  last 
shire  Summer  Assizes,  the 
d  to  be  as  follows : — The 
tenant  to  the  defendant  of  a 
parol  lease,  which  contained 

amongst  other  stipulations : 
dges,  trees,  thorn  bushes, 
le  lop  and  top,  are  reserved 
■d."  The  trespass  consisted 
int*8  workmen  entering  upon 
lestion,  and,  having  cut  down 
gging  sawpits  in  the  land  for 
)f  sawing  the  timber.     The 

support  of  the  third  plea, 
y,  evidence  of  the  acts  having 
'  the  plaintiff's  permission  ; 
icipally  upon  the  above-men- 
tion in  the  lease.  This  evi- 
ected  to  by  the  plaintiff,  but 
e  learned  Judge,  who  directed 
the  stipulations  in  the  lease 
mce  of  leave  and  licence. 
nd  a  verdict  for  the  defen- 


Humfrey  now  moved  for  a  new  trial, 
on  the  ground  of  the  improper  reception  of 
the  evidence,  and  of  misdirection. — The 
learned  Judge  misdirected  the  jury.  The 
stipulation  in  the  lease  was  not  evidence  of 
leave  and  licence,  but  amounted  to  a  re- 
servation, and  ought  to  have  been  pleaded 
accordingly — Year  Book,  6  Hen.  7.  fo.  1. 
pi.  1,  Bro.  Ahr,  *  Licences,*  64.  pi.  69, 
and  Kavanagh  v.  Gudge  (1).  That  clause 
in  the  lease  is  a  grant,  and  not  leave  and 
licence. 

[Parke,  B. — It  does  not  operate  as  an 
easement,  as  it  is  not  by  deed.  J 

If  it  is  not  a  grant,  it  is  nothing. 

[Parke,  B.—Wood  v.  LeadbiUer  (2)  is 
in  point.  The  demise  was  not  by  deed ; 
it  is  nothing  but  a  licence  to  the  defendant 
to  enter  from  time  to  time.] 

It  is  a  defective  grant. 

[Parke,  B. — It  must  operate  in  some 
way  or  other.  It  is  a  parol  authority  to 
the  defendant  to  cut  down  the  trees.  It 
cannot  operate  as  an  easement,  as  it  is  not 
under  seal ;  why  may  it  not  operate  as  a 
licence?  Besides,  independently  of  this 
document,  there  is  abundant  evidence  of  a 
licence.] 

Pollock,  C.B. — There  will  be  no  rule 
in  this  case.  The  lease  is  not  by  deed, 
and  the  stipulation  cannot  be  considered 
as  a  grant.  But  if  it  had  been  by 
deed,  and  had  amounted  to  a  reserva- 
tion, there  would  be  an  implied  power  for 
the  defendant  to  enter  and  take  away  the 
trees  after  they  had  been  cut.  It  in  fact, 
however,  operates  as  a  licence,  and  is  as 
extensive  as  a  grant.  The  Judge  was 
right  in  saying  that  this  was  evidence  of 
leave  and  licence. 

Parke,  B. — I  am  of  the  same  opinion. 
The  learned  Judge  was  right  in  saying  that 
this  clause  in  the  lease  was  evidence  of 
leave  and  licence.  It  cannot  operate  as  a 
grant.  If  the  trees  were  excepted  out  of 
the  lease,  the  lessor  had  a  right  to  go  upon 
the  land  and  enjoy  the  trees  and  cut  them 
down.  If  indeed  he  saws  them  upon  the 
lands  and  leaves  them  an  unreasonable 
time,  he  does  more  than  he  is  justified  in 
doing,  and  is  liable  to  an  action.      But 

(1)  7  Sc.  N.R.  1025  ;  s.c.  ISLaw  J.Rcp.(N.8.) 
C.P.  99. 

(2)  13  Mee. &  W.  838;  s.c.  HLaw J.  Rep.  (n.s.) 
Exch.  161. 
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here  the  act  in  questidh  was  done  by  virtue 
of  a  parol  leare  and  licence. 

Aldebson,  B.  and  Platt,  B.  concurred. 
Rule  refused. 


[COUNTY  COURT  APPEAL.] 


n.    > 
.  1.  S 


ROBINSON  V,  LAWRENCE.* 


1851 
Dec. 

County  Court  —  Plaintiff^ s  Right  to  he 
nonsuited — Costs  of  Appeal, 

In  an  action  in  a  county  court  the  plaintiff 
retains  the  common  law  privilege  of  electing 
to  he  nonsuited,  at  any  time  before  the  Judge 
gives  his  verdict. 

In  appeals  from  county  courts  hrought  in 
the  Court  of  Exchequer,  the  successful  party 
in  the  appeal  will,  as  a  general  rule,  have 
costs. 

This  was  an  appeal,  by  the  defendant, 
from  the  decision  of  the  County  Court  of 
Hertfordshire.  The  plaintiff  claimed  50/. 
for  money  had  and  received,  abandoning 
the  excess  of  his  cause  of  action.  The 
defendant  relied  on  a  set-off.  The  Judge 
(without  a  jury)  heard  the  evidence  on 
both  sides.  After  taking  time  to  consider, 
he  expressed  an  opinion  that  the  set-off 
was  made  out,  and  informed  the  plaintiff 
that  instead  of  allowing  a  verdict  to  pass 
against  him,  he  might  if  he  thought  fit  be 
nonsuited.  The  defendant  objected  that 
the  Judge  had  no  power  to  nonsuit,  but 
notwithstanding  this  objection  the  Judge, 
at  the  request  of  the  plaintiff,  directed 
a  nonsuit. 

Lushy  for  the  appellant  (July  10.) 
— The  question  is,  whether  the  Judge  of 
a  county  court  has  power  to  nonsuit  the 
plaintiff  when  the  case  has  been  fully  gone 
into,  and  the  plaintiff,  at  the  suggestion 
of  the  Judge,  wishes  to  retire  from 
the  action.  It  is  submitted  that  the 
Judge  has  no  such  authority.  It  is  not 
given  him  by  the  statute  9  &  10  Vict.  c.  95, 
and  the  common  law  power  which  the  supe- 
rior courts  possess  cannot  apply  to  the 
county  courts,  for  they  do  not  proceed 
according  to  the  course  of  common  law. 
The  defendant  has  an  interest  in  getting 
judgment  in  his  favour,  so  as  to  bar  the 
plaintiff  from  proceeding  in  a  future  action 


to  recover  the  excess— -■•  69.     The 
gives  the  Judge  a  special  power  to  noni 
namely,  when  the  plaintiff  does  not  pi 
his  demand  to  the  satisfaction  of  the  Coi 
s.  79,  and  whensatisfactory  proof  is  notf^ClI^ 
to  the  Judge  entitling  eiUier  the  pla^^^^f^ 
or  the  defendant  to  die  judgment  o^^^^S*^^ 
Court — s.  89.     It  seemsy  therefore,  t^^     ^ 
elude  the  supposition  of  there  being  ^* 

a  power  in   any  other  case.     Her^    j^ 
Judge  has,  in  substance,  decided  in  (^^cw 
of  the  defendant.     The  theory  on    whJdt 
a  nonsuit  proceeds  in  the  superior  courtf 
is,  that  the  plaintiff  does  not  attend  to  hear 
the  verdict  or  judgment,  and  that  it  cuiih>^ 
be  given  in  his  absence.     By  common  1>^ 
the  plaintiff  was  at  liberty  to  absent  Ixi^' 
self  at  any  stage  of  the  proceedings.    ^^ 
by  the  Small  Debts  Extension  kct,n8^  ^\ 
Vict.  c.  61.  s.  10,  if  the  plaintiff  do    '^^ 
attend  on  the  day  of  the  return  of  ^^Z^ 
summons  for  hearing,  or  any  condnuaC^P^^ 
or  adjournment  of  the  hearing,  the  ^^"^^^^ 
court  Judge  may  award  the  defendant  oC^ '^^ 
for  his  trouble  in   attendance,  and  tb.'^ 
may  be  recovered  as  a  debt  or 
from  the  plaintiff.     The  county  courts 
like  courts  of  requests,  which  it 
have  no  power  of  directing  a  nonsuit  U> 
entered — Wehster  v.  Mcison  (1). 

No  one  appeared  for  the  respondent 

Cur.  adv.  tul^  — -• 

Judgment  was  now  delivered  by— 

Parke,  B. — This  case  was  argued,  bed 
my   Brother   Martin   and  myself,  at      -M^^^ 
sittings  after  last  Trinity  term.    The  q^Jt^^*" 
tion  was,  whether  or  not  the  plaintiff  icB.  ^  *■ 
action  for  money  had  and  received,  in  wto-5  ^ 
there  was  a  plea  of  set-off,  after  the  Jix.c^^ 
had   taken  time   to  consider,  and  bei<c^™ 
the  Judge  had  delivered  his  verdict,  co  «-»-** 
be   nonsuited?    and    whether  the  Jiad^ 
had  power  to  direct  a  nonsuit  according    ^ 
the  act  of  parliament  which  regulates     "* 
county  courts  ?  At  common  law,  whea^''^ 
the  plaintiff  ought  to  appear  in  court    **• 
was  at  liberty  to  withdraw — Co,  Lit,  1^^ 
b,  139,  a.     In  the  present  case,  when    *** 
Judge  was  about  to  deliver  his  opin>^^ 
and,  indeed,  by  the  permission  of  the  J»»^^^ 
the  plaintiff  withdrew.     We  have  lo^^jp 
through  the  County  Court  Acts,  but  ^^ 
not  find  any  clause  contained  in  them  th^ 


Li* 


•  Coram  Parke,  B.  and  Martin,  B 


(1)  8  Dowl.  P.C.  705. 
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the  plainti£f  exercising  this  corn- 
right.  We,  therefore,  think  that 
BO  the  plaintiff  was  at  liberty  to 
ted,  and  that  the  Judge  was  right 
ing  him  to  be  so  nonsuited. 
re  also  taken  the  point  with  re- 
the  costs  of  the  appeal  into  our 
ion,  and  have  consulted  some  of 
lers  of  this  Court,  and  other 
,nd  the  opinion  of  all  of  them  is, 
lese  cases  the  costs  of  the  appeal 
dUow  the  result :  if  the  appellant 
he  ought  to  have  the  costs ;  if 
mdent  succeeds,  he  ought  to 
XMts.  If  the  appellant  is  not  to 
•  when  the  Judge  is  wrong,  the 
Jd  be  a  denial  of  justice :  in 
:oart  the  costs  are  often  so  much 
ortant  in  amount  than  the  debt 
i  this  case  we  are  of  opinion  that 
ident  is  entitled  to  costs. 
Appeal  dismissed^  with  coats. 


UNTY  COURT  APPEAL.] 
>  HUNT  V.  WRAY.* 

Court — Appeal — Costs,  Judgment 
rsed, 

alfrom  the  county  courts  into  the 
Exchequer,  the  appellant  will  have 
3  decision  below  he  reversed. 


1851  ThEBBLETH WAITE  V,  THE  LEEDS 

\r^«     11       \        -^ND  THIRSK  BAILWAY  COM- 
^^^-  ^^-    1      PANY. 

Affidavits,  Entitling — Change  of  Name  of 
Railway, 

Wliere  pending  an  action  against  a  com- 
pany the  name  of  the  company  is  changed 
by  act  of  parliament,  and  a  motion  is  after- 
wards made  in  such  action,  a  suggestion 
should  be  entered  of  the  change  of  name  and 
the  affidavits  entitled  in  the  new  name, 

Elliott  moved  for  judgment  as  in  case  of 
nonsuit,  and  stated  that  after  issue  had 
been  joined  the  name  of  the  Leeds  and 
Thirsk  Railway  Company  had  by  act  of 
parliament  been  altered  to  the  Leeds  and 
Great  Northern*  Railway  Company,  and 
that  there  was  a  question  whether  the  affi- 
davit should  be  entitled  in  the  old  or  the 
new  name,  and  therefore  an  affidavit  had 
been  prepared  in  each  way. 

The  Court  (1)  (after  consulting  the 
Master) — The  more  correct  course  is  to  enter 
a  suggestion  of  the  new  name,  and  then 
entitle  the  affidavit  accordingly,  or  it  may 
be  entitled  in  the  original  name  of  the 
cause.  The  case  is  analogous  to  a  change 
of  name  by  royal  licence. 

The  motion  was  then  withdrawn  that  a 
suggestion  might  be  entered. 


vas  an  appeal  from  a  county 
ch  was  argued  on  the  merits  on 
of  July  1851.  The  Court  on 
g  expressed  an  opinion  in  favour 
ellant,  but  took  time  to  consider 
on  of  costs  of  the  appeal. 

Cur.  adv.  vult. 

nt  was  now  delivered  by — 

B. — In  this  case,  we  are  of  opin- 
le  county  court  Judge  was  wrong, 
considered  the  question  of  costs 
id  we  think  that  the  costs  in  this 
must  follow  the  same  rule  as  in 
r.  Lawrence,  and  that  the  appel- 
have  the  costs  of  the  appeal. 
Appeal  affirmed,  with  costs. 


Parke,  B.  and  Martin,  B. 


N  2*2      I  I-EECH  V.  CLABBURN. 

Appearance  sec.  Stat. — Infant. 

An  appearance  sec.  stat.  having  been 
entered  for  the  defendant,  who  was  an  infant, 
the  Court  set  it  and  all  subsequent  proceed- 
ings aside,  without  costs,  notwithstanding  a 
delay  of  several  days  in  the  application,  but 
they  required  the  defendant  to  undertake  to 
appear  by  guardian  within  four  days. 

A  rule  had  been  obtained  on  the  11th 
of  November,  to  set  aside  with  costs  the 
appearance    sec.    stat,    which   had    been 

(1)  Pollock,  C.B.,  Parke,  B.,  Alderson,  B.  and 
Piatt,  B. 
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entered  for  tbe  defendant,  on  the  ground 
that  he  was  an  infant. 

Reed  now  shewed  cause. — ^The  entry  of 
the  appearance  is  an  irregularity  and  waived 
by  the  delay,  as  the  writ  was  issued  on  the 
20th  of  October  1851,  served  on  the  2l8t, 
the  appearance  entered  on  the  29th,  and 
notice  of  declaration  served  on  the  30th  of 
that  month,  and  this  rule  was  not  moved 
for  until  the  11th  of  November.  The 
application  should  have  been  made  within 
four  days.  The  improper  entry  of  an 
appearance  is  an  irregularity  and  not  a 
nullity — Alsager  v.  Crisp  (2)  and  Strange 
V.  Freeman  (3). 

[Parke,  B. — In  Alsager  v.  Crisp^  it 
was  not  an  appearance  for  an  infant.  The 
plaintiff  can  gain  nothing  by  this  appear- 
ance remaining,  as  the  proceedings  would 
be  bad  upon  writ  of  error.] 

Nunn  V.  Curtis  (4)  shews  that  it  will 
not  be  set  aside  with  costs. 

Lush,  in  support  of  the  rule. — The 
appearance  is  not  an  irregularity  merely, 
but  a  nullity,  and  in  Nunn  v.  Curtis  it 
was  set  aside  after  judgment  by  default 
had  been  signed. 

[Pollock,  C.B. — The  appearance  was 
not  set  aside  in  that  case,  according  to  the 
report.] 

[Alderson,  B. — How  could  the  plaintiff 
know  the  age  of  your  client?  No  costs 
ought  to  be  given.] 

Per  Curiam, — The  rule  must  be  absolute 
to  set  aside  the  appearance  and  all  subse- 
quent proceedings,  but  without  costs,  the  de- 
fendant undertaking  to  appear  by  guardian 
within  four  days. 

Rule  absolute  accordingly. 


IS*"!     O^URGis  AND  ANOTHER,  assignees 
1^    "^  «  <      of  gell,  an  insolvent,  v.  lord 

'  (^       CURZON. 

Staying  Proceedings — Action — Reference 
to  Arbitration — Insolvency, 

The  Court  will  not  stay  an  action  by  the 
provisional  assignees  of  an  insolvent  debtor 
against  an  alleged  debtor  of  the  insolvent,  on 

(2)  9  Dowl.  P.C.  353 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Q.B.  130. 

(3)  5  Ibid.  407. 
(4}  4  Ibid.  729. 


the  ground  that  by  an  order  of  Nin  P-i^ 
made  in  an  action  between  the  insolvefU  ^ 
self  and  the  same  debtor  for  the  same  ^^ 
of  action,  all  matters  in  difference  t^ 
cause  were  referred  to  an  arbitrator,  t^^% 
whom  the  matters  so  referred  are  aUU  p^^ 
ing. 

In  this  case  a  cause  came  on  for  tr^ 
before  Pollock,  C.B.  and  a  special  jnr^ 
the  sittings  after  Michaelmas  term,  184^  ^ 
which  Gell,  the  now  insolvent,  of  whom  *•; 
plaintiffs  are  the  assignees,  was  plab^-^ 
and  the  present  defendant  was  the  defS^ 
dant.  Some  evidence  having  been  gir^ 
it  was  agreed  to  refer  all  matters  in  dii^ 
ence  in  the  cause  to  a  barrister,  and  thai-'l 
verdict  for  the  plaintiff  should  be  tak^ 
subject  to  such  arbitration.  A  ve 
was  taken  accordingly,  and  an  order 
reference  was  drawn  up,  containing, 
the  other  usual  clauses,  a  stipulation  t^ 
neither  of  the  parties  should  prosecute 
bring  any  action  against  each  other 
respect  of  the  matters  so  referred.  Sev^: 
meetings  were  held  before  the  aTbitFBi.1 
under  the  order  of  reference,  but  he'tk. 
the  case  for  the  defendant  had  finished,  t 
then  plaintiff  became  embarrassed  and  Ii 
this  country,  and  his  attomies  being  unal 
to  proceed  for  want  of  sufficient  instxv 
tions  proceedings  were  thereby  suspencle' 
In  October  1849  the  then  plaintiff  took  fl 
benefit  of  the  Insolvent  Act,  1  &  2  Vic 
c.  110,  and  the  now  plaintiffs  became  bi 
provisional  assignees.  In  December  184; 
an  order  was  made  by  Alderson,  B.,  en 
larging  the  time  for  the  arbitrator  to  ro*lc< 
his  award,  the  period  fixed  by  the  order  in 
force  at  the  time  when  the  proceeding* 
were  tacitly  suspended  having  expire^ 
some  months  before ;  and  the  learned  Btron 
also  permitted  the  defendant  to  apply  ^ 
the  Court  for  security  for  costs.  ^^ 
Hilary  term,  1850,  the*  Court  madeabaO" 
lute  a  rule  for  staying  proceedings  nntfl  tl»* 
then  plaintiff  should  give  to  the  defend*^* 
security  for  his  costs.  The  rule  was  serve^ 
and  no  further  proceedings  were  takcB  ^* 
that  action. 

In  July  last  the  action  by  the  nowplai^^ 
tiffs  was  commenced,  and  as  it  had  ^^^^^ 
preceded  by  a  letter,  in  which  the  attorn^^ 
for  the  now  plaintiffs  stated  in  effect  that  ^ 
was  brought  for  the  same  causes  of  actio  ^ 
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Uie  fonner  suit,  an  application 
y  Martin,  B.  at  chambers,  after 
ion  and  the  enlargement  of  the 
een  made  a  rule  of  court  and 
Tved  on  all  parties,  to  stay  all 
;  until  the  fourth  day  of  this 
der  that  application  might  be 
I  Court  to  stay  the  action  abso- 
i  order  was  made  accordingly 
med  Judge;  and  now,  on  an 
It  set  forth  the  facts  above  re- 

oved  for  a  rule,  calling  on  the 
»  shew  cause  why  all  further 
should  not  be  stayed. — This 
ronght  to  evade  obedience  to 
r  court  that  makes  further  pro- 

the  action  of  GeU  v.  Curzon 

on  the  giving  the  defendant 
r  his  costs.  The  causes  of 
Eidmitted  to  be  the  same ;  the 
las  always  been  ready  to  fulfil 
nent  which  he  entered  into  at 
od  which  he  would  not  have 
0  if  the  Court  had  not  been 
lecure  him  the  equivalent  which 
or  when  he  gave  up  his  chance 
t  in  his  favour.  The  plaintififs 
eed  to  the  rights  of  this  insol- 
ike  off  the  burthens  that  accom- 
;  the  defendant,  therefore,  is 
)e  discharged  from  this  second 
he  same  cause  as  the  former, 
)enefit  of  those  proceedings  in 
vhich  have  cost  him  so  much. 
B.^Bankruptcy  is  not  a  revo- 
submission  to  arbitration.  A 
;ree8  to  refer  a  cause  to  arbitra- 
ot  impliedly  undertake  not  to 
inkrupt.] 

notr— 'Andrews  v.  Palmer  (1); 
)  defendant  is  clearly  wronged ; 
ken  with  him,  and  he  cannot 
endency  of  the  other  action — 
'ox  (2).     Under   these  circum- 

Court  will  relieve  him. 
)if,  B.— Who  has  broken  faith 

Not  the  now  plaintiffs,  for  they 
ties  to  the  former  reference ;  not 
>laintiff,  for  he  has  not  revoked 
ion,  and  is  not  a  party  to  this 
cannot  see  that  the  defendant 


has  any  equity ;  he  cannot  plead  the  former 
action  in  abatement,  seeing  that  the  pro- 
visional assignees  are  in  no  way  connected 
with  it.] 

The  Court  will  not  keep  faith  with  the 
defendant  if  this  action  be  suffered  to  pro- 
ceed ;  for  he  was  induced  to  enter  into  the 
agreement  to  refer,  on  the  £Eiith  of  the  Court 
promising  to  enforce  it.  The  submission 
is  now  a  rule  of  court. 

[Alderson,  B.  —  That  is  too  largely 
stated.  The  Court  undertook  only  to 
enforce  the  submission  under  circumstances 
that  would  give  it  jurisdiction  to  interfere ; 
and  the  defendant  took  the  risk  of  circum- 
stances under  which  the  Court  could  not 
interfere  for  want  of  jurisdiction.  The 
insolvency  is  a  misfortune  for  which  neither 
the  Court  nor  the  parties  are  to  blame.] 

[Parke,  B. — You  seem  to  me  to  have 
no  equity  at  all.] 

[Pollock,  C.B. — ^We  will  confer  with 
my  Brother  Martin,  and  ascertain  whether 
he  thinks  that  the  action  ought  to  be  further 
stayed.  This  is  an  entirely  independent 
action.] 

Cur.  adv,  vuU, 

On  a  subsequent  day, — 

Parke,  B.  said,  that  Martin,  B.  had,  at 
chambers,  thought  that  the  defendant 
ought  to  be  permitted  to  mention  the 
matter  to  the  Court,  but  had  not  intended 
to  give  an  opinion  that  the  action  ought 
to  be  stayed.  There  would  therefore  be 
no  rule. 

Rule  refused  (3). 


:■. } 


WHEATLEY,  BART.  V,  BOYD. 


185 

Nov 

Demise  hy  Indenture  ^  Trustees  —  Sur^ 
vivor ship— Use  and  Occupation — Right  to 
sue, 

/.  W.  and  the  plaintiffs  being  iruxiees  under 
the  will  of  W.  Wy  in  1847  demised  a  house 
to  the  defendant  by  indenture  for  four  years 
ending  at  Michaelmas  1851.  J.  W,  died  in 
January  1848.  An  action  for  use  and  occu' 
pation  having  been  brought  by  the  plaintiff 


Ald.2MI. 

C.9a0|  ■.C.4LAWJ.  Rep.K.B.^8. 


(3)  The  Court  consisted  of  Pollock,  C.B.,  Parke, 
B.,  Alderson,  B.  and  Piatt,  B. 
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far  rent  accrued  subsequently  to  January 
1848, — Heldj  that  the  plaintiff  was  entitled 
to  maintain  the  action^  and  was  not  hound  to 
sue  as  surviving  trustee. 

Debt  for  use  and  occupation  of  a  dwell- 
ing-house, &c. 

Plea — Never  indebted. 

At  the  trial,  before  Jervis,  C.J.,  at  the 
last  Croydon  Summer  Assizes,  the  facts 
were  as  follows: — At  Michaelmas  1847 
John  Williams  and  the  present  plaintiff, 
being  the  trustees  under  the  will  of  Wil- 
liam Wheatley,  demised  the  farm  in  ques- 
tion to  the  defendant  by  indenture  for  the 
term  of  four  years  ending  at  Michaelmas 
1851.  The  lease  was  executed  by  the 
defendant  and  the  plaintiif,  but  not  by 
the  other  trustee.  The  defendant  paid 
rent  to  the  two  trustees  during  the  life  of 
Williams,  and  received  receipts  from  both. 
Williams  died  on  the  18th  of  January  1848. 
It  had  been  one  of  the  terms  of  a  Judge's 
order  on  striking  out  the  first  count,  which 
was  framed  on  the  indenture  of  demise,  that 
no  objection  should  be  taken  at  the  trial  to 
there  being  an  instrument  under  seal.  The 
action  was  brought  for  rent  accrued  subse- 
quently to  the  death  of  Williams. 

For  the  defendant,  it  was  objected  that 
there  was  a  variance,  the  declaration 
having  been  framed  on  a  contract  with  the 
plaintiff  alone,  instead  of  one  with  the 
plaintiff  and  Williams  ;  and  that  the  plain- 
tiff ought  to  be  nonsuited.  The  learned 
Judge  refused  to  nonsuit,  but  directed 
a  verdict  for  the  plaintiff,  reserving  leave 
to  the  defendant  to  move  to  enter  a  verdict 
or  a  nonsuit. 

SheCy  Serj,  now  moved  accordingly. — 
The  plaintiff  sues  alone,  whereas  he  ought 
to  have  sued  as  survi\ing  trustee. 

[Parke,  B. — The  debt  is  due  to  the 
surviving  trustee  alone.] 

The  contract  was  between  the  defendant 
and  the  two  trustees. 

[Parke,  B. — This  is  the  case  of  an 
occupation  under  the  surviving  trustee. 
The  defendant  is,  therefore,  indebted  for 
use  and  occupation  permitted  by  a  sur- 
viving trustee.  Your  arguments  apply  to 
a  case  where  there  is  a  covenant.] 

The  declaration  contained  a  count  in  the 
demise,  which  was  struck  out,  and  also  one 
for  use  and  occupation.  In  Cooch  v.  Good' 


man  (1)  a  lease  appeared  to  be  mac)^, 
certain  persons  described  as  the  mastei-  ^ 
governors  of  an  hospital,  and  it  was  sl^f 
that  in  witness  thereof  they  affixed  tlie 
common  seal.  A  seal  was  affixed  as  tl^d 
seal,  but  none  of  the  lessors  signed.  11m 
defendant  entered  and  enjoyed  during  ^< 
whole  term.  The  action  being  brought  ^o 
non-repair  at  the  expiration  of  the  teK^ 
the  Court  held  that  the  seal  was  not  tbc| 
seal,  nor  the  deed  the  deed  of  the  icadi 
vidual  lessors,  but  that  the  want  of  exe^: 
tion  by  them  was  not  under  the  circ«xn 
stances  such  a  failure  of  consideration,  i 
to  be  an  answer  to  the  action. 

[Parke,  B^ — The  authority  of  that  cai 
may  be  questionable.  All  the  law  on.  tfa 
subject  was  considered  in  a  case  in  thi 
court  in  Pitman  v.  Woodbury  (2).] 

[Pollock,  C.B. — If  the  debt  had  Iwen 
owing  to  the  deceased  trustee  whilst  he 
was  alive,  the  plaintiff  would  have  heen 
bound  to  sue  as  survivor ;  but  if  the  debt 
has  accrued  since  his  death,  the  plamtitf 
may  sue  alone.] 

The  Judge's  order  in  this  case  directed 
that  no  objection  should  be  taken  at  tli« 
trial  to  there  being  an  instrument  undo 
seal  in  existence. 

[Parke,  B. — Does  not  that  cider  i» 
effect  strike  the  seal  off  the  deed  ?] 

Between  Michaelmas  1847  and  the  1^*^ 
of  January  1848,  when  the  trustee  dio^ 
the  plaintiff's  obligation  was  to  payi^** 
to  both  parties,  and  the  defendant  did  ]k^! 
to  both.  There  was  an  express  contra^^^ 
no  other  contract  appears,  and  the  CocM^ 
cannot  imply  one  from  the  occupatioa  ^ 
the  face  of  the  express  contract. 

[Pollock,  C.B.— If  the  plaintiff  pK^ 
ceeds  on  the  indenture,  he  must  declare  ^ 
survivor;  but  if  he  proceeds  for  uiet^^ 
occupation,  he  declares  as  on  an  occnF^** 
tion  from  himself.] 


Per  Curiam  (3), — There  will  be  no  n 
in  this  case  for  the  reasons  stated  don 
the  argument. 

Rvle  Tinsel 


(1)  2  Q,B.  Rep.  680  ;  ■.  c.  1 1  Law  J.  Rep.  (»•  — 
as.  225. 

(2)  3  Exch.Rep.4. 

(3)  Pollock,  C.B.,  Parke,  B.,  AldenoB,  B.  ■*==- 
Piatt,  B. 


MICHAELMAS  TERM,  1851. 


41 
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TON  AND  OTHERS,  assignees 
of  a  bankrupt. 

Mortgage  of  Goods — Determi- 
Ulment, 

i,  dated  the  2Sth  of  September 
f^  certaingoods  to  B.  absolutely , 
proviso  that  if  he  should  pay  to 
secured  on  the  22nd  of  March 
ty  earlier  day,  after  receiving 
irteen  days*  notice,  and  should 
*esi  meanwhile  half-yearly,  then 
nee  should  be  void.  By  the 
lUo  agreed  that,  until  a  default 
f  the  principal  as  before  spe- 
\til  default  in  payment  of  the 
'  notice  to  pay.  A,  his  executors 
rotors,  should  he  allowed  to  hold 
je  goods.  No  notice  for  earlier 
'3  given  to  A,  pursuant  to  the 
ned  in  the  deed,  nor  any  notice 
of  the  interest,  and  he  continued 
(  of  the  goods  until  the  1  Sth  of 
H9,  when  he  became  bankrupt, 
ndants,  who  were  his  assignees, 
Tssession  of  the  goods  and  sold 
9th  of  February  1850.  B.  had 
signed  the  goods  to  the  plaintiffs, 
\  although  the  right  to  the  pos^ 
t  goods  was  vested  in  A.  until 
March  1850  (defeasible  by 
of  the  principal  and  interest 
the  provisions  of  the  deed), 
\e  sale  of  the  goods  before 
t  an  end  to  the  term,  and  that 
had  thereby  been  guilty  of  a 
^or  which  the  plaintiffs  were 
lintain  trover, 

T  goods.     Pleas,  not   guilty, 
lessed. 

dal,  before   Pollock,  C.B.,  at 

uring  the  sittings  after  Hilary 

it  appeared  that  the  plaintiffs 

M)ver  the  value  of  certain  goods, 

►een  assigned  to  them  by  one 

.  had  subsequently  been  seized 

the  assignees  of  one  Malpas, 

the  reputed  ownership  of  the 

the  time  of  his  bankruptcy. 

roved  were,  that  Malpas  and 

the  name  of  Rhodes  married 

were  entitled  in   respect  of 
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their  respective  wives  to  distributive  shares 
of  the  effects  of  their  mother,  who  had  died 
intestate.  The  bankrupt  and  his  wife  had 
carried  on  business  with  those  effects,  and 
on  an  account  and  division  taking  place 
between  Malpas  and  Rhodes,  the  former 
was  found  indebted  in  1,678/.  and  upwards 
to  the  latter,  and  thereupon  executed  to 
him  a  mortgage  of  the  goods  and  chattels 
in  question  in  this  action  upon  the  28th 
of  September  1845.  By  the  mortgage 
Malpas  conveyed  to  Rhodes  absolutely, 
subject  to  a  proviso  that  if  Malpas  should 
pay  Rhodes  1,678/.  on  the  22nd  of  March 
1850,  or  at  such  earlier  days  and  times  as 
Rhodes  should  appoint,  by  giving  fourteen 
days'  notice  to  Malpas,  and  should  pay 
interest  in  the  mean  time  half-yearly,  the 
conveyance  should  be  void  ;  and  it  was 
agreed  between  the  parties  that  until  de- 
fault should  be  made  in  the  payment  of 
the  principal  sum  of  1,678/.  at  the  time 
before  specified,  or  the  interest,  after 
notice  requiring  payment  of  the  interest, 
it  should  be  lawful  for  Malpas,  his  exe- 
cutors and  administrators,  to  hold  and 
enjoy  the  chattels.  Malpas  continued  to 
keep  possession  of  the  chattels  accord- 
ing to  the  agreement  until  the  13th  of 
December  1849,  when  he  became  bankrupt, 
and  his  assignees,  who  were  the  defendants, 
on  the  19th  of  February  1850,  sold  the 
whole  of  them  absolutely,  not  merely  the 
bankrupt's  interest.  No  demand  was  made 
by  Rhodes  or  the  plaintiffs  for  the  prin- 
cipal money  or  interest  in  the  mean  time 
from  Malpas. 

Under  his  Lordship's  direction  a  verdict 
was  found  for  the  plaintiffs  for  the  value 
of  the  goods,  with  leave  to  the  defendants 
to  move  to  enter  a  nonsuit.  A  rule  nisi 
having  been  obtained  accordingly. 

Hoggins  and  Cowling,  shewed  cause  and 
Knowles,  Crompton  and  Aspland  were  heard 
in  support  of  the  rule  (1). 

The  substance  of  the  arguments  on  both 
sides  is  fully  stated  in  the  judgment.  The 
following  cases  and  authorities  were  cited  : 

Gordon  v.  Harper,  7  Term  Rep.  9. 
Bradley  v.  Copley,  1  Com.  B.  Rep.  685; 
s.  c.  14  Law  J.  Rep.  (n.s.)  C.P.  222. 

(1)  Not.  4,  before  Pollock,  C.B.,  Parke,   B., 
AldersoD,  B.  and  Piatt,  B. 
0 
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Cooper  v.  WilUmatt^  1   Com.  B.  Rep. 

672;    s.  c.  14  Law  J.  Rep.  (n.s.) 

C.P.  219. 
Jones  V.  Dowle,  9  Mee.  &  W.  19;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Exch.  52. 
Com,  Dig.  tit.  *  Detinue,'  a,  A. 
Wheeler  v.  Montefiore,  2  Q.  B.  Rep.  133; 

8.  0.  11  Law  J.  Rep.  (n.s.)  Q.B.  34. 
13  Edw,  4.  9,6. 
Hution  V.  Bragg,  7  Taunt.  14. 
Isaac  V.  Belcher f  5  Mee.  &  W.  139. 
Hall  V.  Pickard,  3  Camp.  187. 
^ftfZ/e«  V.  Green,  8  Car.  &  P.  382. 
WUmshursi  v.  Bowker,  5  Bing.  N.  C.  54 1 ; 

8.  c.  8  Law  J.  Rep.  (n.s.)  C.P.  309. 
Bloxam  v.  Sanders,  4  B.  &  C.  941. 
McCarthy  V.  Abel,  5  East,  388,  393. 
Howes  V.  Ball,  7  B.  &  C.  481  ;    s.  c. 

6  Law  J.  Rep.  K.B.  106. 
Smith  V.  the  Sheriff  of  Middlesex,  15 

East,  607. 
Newberry  v.  Colvin,  7  Bing.  190 ;  s.  c, 

9  Law  J.  Rep.  (n.s.)  Exch.  13. 
Pain  V.  Whittaker,  1  Ry.  &  M.  99. 
Loeschman  v.  Machin,  2  Stark.  311. 
Manders  v.   Williams,  4  Exch.  339; 

8.  c.   18  Law  J.  Rep.  (n.s.)  Exch. 

437. 
Shep.  Touch,  by  Preston,  272. 
Bryant  v.  Wardell,  2  Exch.  Rep.  479. 
Wilkinson  v.  //a//,  3  Bing.  N.C.  508 ; 

6  Law  J.  Rep.  (n.s.)  C.P.  82. 
Doe  A.  Parsley  v.  Day,  2  Q.  B.  Rep.  1 47 ; 

8.  c.  12  Law  J.  Rep.  (n.s.)  Q.B.  86. 
Chapman  v.  Beecham,  3  Q.B.  Rep.  923; 

8.  c.  12  Law  J.  Rep.  (n.s.)  Q.B.  42. 
Rogers  v.  Grazebrook,  8   Q.B.  Rep. 

895. 
Co.  Zi«.  67  fl,  71  cr. 
Youlv,  Harbottle,  Peake,  N.P.  49. 
Wilkinson  v.  King,  2  Camp.  335. 

Cur.  adv.  vult. 

Judgment  was  now  delivered  by — 

Parke,  B.  —  This  case  was  argued 
before  us  last  term  in  shewing  cause 
against  a  rule  for  setting  aside  a  verdict 
for  the  plaintiffs  and  entering  a  nonsuit,  on 
the  ground  that  the  plaintiffs  had  no  right 
to  recover  the  goods,  the  subject  of  this 
action  of  trover,  against  the  defendants, 
the  assignees  of  a  banknipt  of  the  name  of 
Malpas.  [His  Lordship  stated  the  facts 
and  the  material  parts  of  the  deed,  and 
proceeded.]     It  was  contended,  on  behalf 


[Nbw  8&^^ 

of  the  defendants,  that  by  the  covei^^^ 
in  the  deed  Rhodes  gave  an  interea-^ 
the  goods  in  the  nature  of  a  demise  ti,titil 
the  22nd  of  March   1850,  defeasible     j^ 
notice,  according  to  the  terms  of  the  deed, 
to  pay  at  an  earlier  period;  consequen^Jf* 
that  at  the  time  of  the  conversion  by  t:^ 
sale  on  the  19th  of  February  1850,    <^* 
plaintiffs,  the  assignees  of  Rhodes,  had    ^^ 
present  right  of  possession,  and  therrf^'* 
could  not  maintain  an  action  of  trorcr     ®* 
the   principles  laid  down  in    ^<w^,_-^' 
Harper    and    Bradley  v.    Copley,     '^^^j 
plaintiffs,  on   the  other  hand,  contcnc^f^ 
that  no  interest  at  any  time  passed  by  -^** 
deed  to  Malpas,  but  that  the  covenant      ^'^^ 
enjoyment  by  Malpas  either  operated  ^fc^  * 
mere  covenant,  or,  at  most,  as  a  bailm  ^^^^^ 
to  hold  at  will ;  and  if  so,  Rhodes  mi^g^ 
have  maintained  an  action  of  trover  agai.  xi-«t 
Malpas.     We  think  the  effect  of  the  ags>-»ce' 
ment  of  the  parties  in  this  case  was  to  ggrx've 
not  a  mere  possession  and  use  of  the  g»^>d 
to   Malpas  as    bailee,   but    the   righ'^    <if 
possession  and  use  for  the  term  ending-    die 
22nd  of  March  1850,  defeasible  by  non. 
payment  of  the  principal  on  fourteen  ^Utya^ 
notice,  and  non-payment  of  the  interest   ia 
the  mean  time  after  notice.     The  duratioa 
of  the  time  of  holding  was  not  uncertain^ 
as  it  would  have  been  had  it  been  only 
until  such  notice  had  been  given ;  in  tHmt 
case  it  might  have  been  a  term  for  liA, 
which   would    not    be  so  in   the  case    ^ 
a  demise  of  land,  for  want  of  livery     ^ 
seisin.     But  it  has  a  certain  limit  wfaida     H 
cannot  exceed,  namely,  the  22nd  of  Mar^^"** 
It  is  therefore  good  as  a  gprant  of  a  te^"^ 
defeasible,  as  suggested  by  Mr.  Preitc^^ 
in  his  commentary  on  the  passage  in  Sh^J       1 
pard's  Touch,  272.     It  is  too  late  to  «^  ^ 
tend  that  the  provision  as  to  possewiott        . 
a  mere  covenant  after  the  cases  <a  *^^^ 
subject,  concluding  with  Bradley  v.  Cs^-J* 
ley.     If,  therefore,  these  goods  had  U^""^ 
simply  taken   by  a  third  person  oat 
Malpas's  custody  during  the  term  stipob^ 


for,  no  action  of  trover  could  have  "^^^^--t^ 
maintained,  because  the  plaintiffs  woii.*- — 
have  had  no  present  right  to  the  _ 
and  the  cases  of  Gordonv.  Harper tOiABi 


ley  V.  Copley  yrould  certainly  have  apV"^^^ 
But  the  learned  counsel  for  the  plaintiB^^ 
contended  that  if  the  bailment  was  for  tka^ 
term,  it  was  put  an  end  to  by  the  act  (» 
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1668,  whose  act  for  this  purpose 
ae  as  that  of  Malpas  himself,  in 
16  goods  themselves  absolutely, 
e  22nd  of  March  1850,  and  so 
^  him  from  returning  them  at 
f  the  term,  and  that  such  sale  is 
onversion ;  and  we  are  of  tliat 
rhere  is  no  reported  case  exactly 
present.  In  the  case  of  Bryant 
^U  the  chattels  were  bailed  for 
rtain,  and  trover  was  held  to  lie 
[lor,  because  the  bailee  had  done 
equivalent  to  the  destruction  of 
Is,  and  so  brought  himself  within 
pie  laid  down  by  Lord  Coke  in 
1  a,  namely,  **  That  if  one  lends 
mother  to  plough  his  lands,  and 
hero,  the  owner  may  have  tres- 
spass on  the  case  at  his  election." 
ises,  the  bailment  has  not  been  for 
rtain  as  in  Youl  v.  Harbottle^ 
arrier  was  held  liable  in  trover 
^livery.  In  Wilkinson  v.  King, 
I  ▼.  Machin  and  Bradley  v.  Cop" 
ler  seems  that  the  bailment  was 
3  certain  in  each  case,  that  is, 
k  to  week,  but  no  distinction 
3  have  been  made  by  the  Court 
inch  bailment  and  one  at  will. 
!  held  that  the  act  of  the  bailee 
n  act  entirely  inconsistent  with 

of  the  bailment,  although  not 
;  to  a  destruction  of  the  chattel, 
lination  of  the  lawful  bailment, 
d  the  possessory  title  to  revert 
or,  and  entitled  him  to  maintain 

of  trover.  It  is  true  that  if 
been  done  by  the  bailee  animo 
nd  the  entire  chattel  had  not 
>red,    but    had    been    disposed 

time,  it  would  not  have  been 
i  as  a  larceny,  because,  being 
1  possession  of  the  chattel,  the 
could  not  be  either  a  trespass 

or  a  felony,  unless  the  nature 
icle  had  been  changed ;  as  by 
(pen  a  bale,  and  also,  with  the 
squences,  according  to  the  recent 
by  disposing  of  it  in  different  por- 
10  reason  for  which  distinction  is 
ittbtle,  but  is  fully  explained  in 
Book,  13  £dw.  4.  fol.  9  b, 
16  possession  of  the  article  in  its 
at6  was  with  the  consent  of  the 
I  flieiefore  lawful,  but  there  was 


no  consent  to  the  possession  of  the  article 
in  its  altered  state,  so  that,  after  its  alter- 
ation, the  bailment  was  determined.  But, 
although  the  delivery  of  the  goods  to  a  third 
person  in  their  entire  state  would  not  have 
been  felony,  at  all  events  the  delivery 
under  an  absolute  sale  was  wrongful,  and 
the  contract  between  those  parties  never 
meant  to  authorize  Malpas,  his  executors 
and  administrators  (and  they  alone  are 
mentioned,  and  not  his  assigns),  to  do 
more  than  use  the  goods,  and  not  to  give 
the  use  to  a  third  person,  certainly  not  for 
a  longer  period  than  his  own  term.  The 
transfer  of  the  property  absolutely  to  a 
stranger  was  therefore  unquestionably 
wrong,  and  it  operated  like  a  disclaimer 
of  tenancy  at  common  law.  We  are  of 
opinion,  therefore,  that  the  plaintiffs  are 
entitled  to  recover,  and  the  rule  must  be 
discharged. 

Rule  discharged. 


1851.     *>  BURMESTER,  public  officer ,  v. 
June  30.  y      norris,  official  manager.* 

Mining  Company — Power  of  Directors  to 
borrow  Money. 

The  directors  of  a  mining  company  have 
no  implied  authority  to  borrow  money  on  the 
credit  of  the  company^  for  the  purposes  of 
carrying  on  the  mines  or  for  any  other  pur- 
pose, however  useful  or  necessary  to  the 
objects  for  which  the  company  is  formed. 

By  the  deed  of  settlement  under  which  a 
company  was  carriedon,  a  capital  of  50,0001. 
was  provided,  and  there  were  powers  to  create 
new  shares,  and  to  alter  the  provisions  of  the 
deed  by  the  vote  of  a  special  general  meeting. 
There  was  also  a  clause  *'  that  the  affairs 
and  business  of  the  company  shall  be  under 
the  sole  and  entire  controul  of  the  directors,  of 
whom  there  shall  be  not  less  than  five  or  more 
than  nine,  und  three  of  them  shall,  at  aU 
meetings  of  directors,  and  for  all  purposes, 
be  competent  to  act." 

Held,  that  under  this  deed  the  directors 
had  no  express  authority  to  borrow  money 
for  the  necessary  purposes  of  the  mines. 

Assumpsit  by  the  plaintiff,  as  public 

*  Decided  in  Trinity  term. 
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officer  of  the  London  and  Westminster 
Bank,  against  the  defendant,  appointed, 
under  the  11  &  12  Vict.  c.  45,  the  official 
manager  of  the  Oerman  Mining  Company, 
for  money  lent,  &c. 

Plea — ^the  general  issue. 

At  the  trial,  before  Piatt,  B.,  at  the 
Sittings  after  Michaelmas  term  in  London, 
it  appeared  that  the  German  Mining  Com- 
pany had  been  established,  by  a  deed  of 
settlement,  in  the  year  1836,  for  the  pur- 
pose of  purchasing  and  working  certain 
mines  in  Prussia  and  Bavaria.  The  mate- 
rial provisions  of  the  deed  were,  that  the 
capital  of  the  company  was  to  be  50,000/. 
in  100  shares  of  500/.  each,  which  was  to 
be  paid  up  in  certain  instalments,  and  the 
general  management  of  the  company  was 
provided  for  by  the  following  clause  :— 
"  That  the  affairs  and  business  of  the  com- 
pany shall  be  under  the  sole  and  entire 
controul  of  the  directors,  of  whom  there 
shall  not  be  less  than  five  nor  more  than 
nine ;  that  three  of  them  shall,  at  all  meet- 
ings of  directors,  and  for  all  purposes,  be 
competent  to  act;  and  that  the  directors 
shall  appoint  and  remove  all  officers  and 
servants  of  the  company,  and  award  to  them 
such  «alaries,  wages,  and  other  compensa- 
tion as  they  shall  think  fit,  and  any  direc- 
tor or  directors  shall  be  removable  by  a 
majority  of  votes  at  a  general  meeting  of 
the  shareholders,  specially  convened  for 
the  purpose,  and  all  boards  of  directors 
shall  be  held  in  London  and  not  else- 
where, unless  under  the  authority  of  a 
board  in  London."  No  express  power 
to  borrow  money  was  given  to  the  di- 
rectors, but  there  was  the  following  gen- 
eral clause:  —  "That  in  case  it  shall 
appear  to  the  directors  to  be  desirable 
to  sell  and  dispose  of  any  of  the  mines 
and  property  of  the  company,  or  to 
sub-divide  the  shares  therein,  or  to  create 
new  shares,  or  to  sub-divide  the  present 
shares,  or  to  make  any  alteration  in  the 
constitution  of  the  company,  or  to  propose 
any  new  rules,  powers,  or  conditions  for 
carrying  on  the  same,  or  to  rescind,  alter, 
or  make  any  additions  to  the  clauses, 
powers,  and  provisions  herein  contained, 
or  any  other  matter  or  thing  which  may 
not  be  or  appear  to  be  within  the  scope, 
intent,  and  meaning  of  these  presents,  it 
shall  be  lawful  for  the  directors  to   call 


a  special  general  meeting  or  meetings 
the  shareholders,  for  the  purpose  of  t  ~ 
such  matter  or  subject  into  considentica^ 
and  adopting  or  rejecting  the  same,  « — — 
that  such  matter  shall  be  disposed  ^mt. 
adopted,  or  rejected  at  such  special  mi  ^ 
ing  or  by  the  result  of  a  ballot  taksz^i 
in  pursuance  thereof,  as  if  the  same  k:^u 
been  a  matter  or  subject  thereby  ^^sz 
pressly  made  cognizable  and  determina^.'Si 
by  a  special  meeting  or  ballot."  '■II 
company  was  not  successful,  and  the  fii^csc 
originally  subscribed  were  expended,  ^ama 
some  new  shares  were  also  created  (^^vu 
suant  to  the  terms  of  the  deed.  1X71 
receipts  from  these  sources  and  fxroi 
the  proceeds  of  the  mines,  were,  how&^vej 
still  inadequate  to  meet  the  expenses,  jul* 
the  directors  had,  firom  time  to  time  betvreei 
1842  and  1848,  borrowed  large  sums  fron 
the  London  and  Westminster  Bank,  for  tbi 
bond  fde  purpose  of  carrying  on  the  min«A 
For  several  years  the  monies  so  boiroir^ 
were  entered  in  the  books  of  the  compaixy 
and  appeared  in  the  annual  reports  jan0- 
sented  at  the  general  meetings,  held  piSJ- 
suant  to  the  deed,  and  which  reports  \ 
regularly  sent  to  the  shareholders, 
order  for  winding  up  the  company  ^ 
obtained  in  1848,  and  the  defendant  ir^  =•■ 
appointed  official  manager,  and  thisacti^*^ 
had  been  brought,  by  order  of  Knight  Brnc— ^ 
V.C.,  to  recover  the  balance  dae  to  t'^^ 
London  and  Westminster  Bank  upon  thei-—"^ 
loans. 

His  Lordship  left  it  to  the  jury  to  ■-  J^ 

whether  there  was    a  necessity  for  t 

purpose  of  carrying  on  the  mines  that  t 
money  should  be  borrowed,  and  whel* 
the  directors  had  acted  for  the  company 
what  they  did,  not  intending  to  pled 
their  own  credit.  The  jury  found  a  ' 
diet  for  the  plaintiff  for  8,400/. 

In  Hilary  term  a  rule  nisi  had  been  o'  ^* 
taincd  for  a  new  trial,  for  misdirectioc^^^ 
against  which — 

Sir  F.  Thesiger  and  BomU  now  (  --> 
shewed  cause. — The  question  put  to  tt^-^ 
jury  was  a  proper  one  under  the  circnnj^ 
stances,  and  their  answer  is  a  guide  to  tl^^ 
construction   to   be  put  upon  the  dee^^ 

(1)  May  28,  before  Pollock,  C.B.,  Aldenon,  B."^ 
Martin,  B.  and  Piatt,  B. 
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■nbmitted,  must  by  the  gene- 
y  delegated  to  the  directors, 
a  to  borrow  money  for  the 
irposes  of  the  mine,  that  they 
Qta  for  the  shareholders,  carry 
nership  business.  There  was 
evidence  given  that  the  loan 
il  to  the  existence  of  the  com- 
le  shareholders,  who  were  only 
L  number,  were  informed  of  all 
le,  and  might  have  attended  at 
neetings  to  object,  if  they  had 
per.  •  If,  tlierefore,  it  is  neces- 
port  the  transaction  by  their 
},  there  was  abundant  evidence 
case  of  The  Bank  of  Austral- 
Bank  of  Australia  (2),  which 
the  trial,  is  a  strong  authority 
f  the  plaintiff.  It  was  there 
appeal  to  the  Privy  Council, 
Motors  of  a  banking  company, 
specific  powers  of  borrowing 
under  their  general  powers 
borrow  money  to  pay  off  the 
lilides  of  the  bank.  In  that 
I  deed  contained  the  same  pro- 
is  with  respect  to  raising  funds 
;s,  and  this  case  is  still  stronger, 
;y  was  advanced  by  the  plain - 
d  by  the  directors  of  the  Ger- 
Company,  for  the  purpose  of 
the  mine.  The  deed  itself 
le  fullest  power ;  for  the  affairs 
under  their  sole  and  entire 
If  it  be  usual  or  necessary  in 
lent  of  mines  to  borrow  money, 
>  have  an  implied  authority  to 
reholders  in  the  absence  of  any 
nore  limited  authority — Tred- 
ne  (3),  and  Hawken  v.  Bourne 
ckinson  v.  Valpy{5)  the  ques- 
ether  directors  had  authority  to 
ut  that  was  not  a  usual  method 
»n  mining  concerns,  and  there- 
areholders  were  not  bound, 
s  no  limitation,  by  the  deed,  of 
!ty.  Ricketts  v.  Bennett  (6)  is 
ble,  because  the  mine  there  in 

It,  189. 

k  W.  461 ;  8.  c.  9  Law  J.  Rep.  (n.8.) 

'03i  ft.  e.  10  Law  J.  Rep.  (ir.s.)  £xch. 

C.  128;  ft.c.  8  Law  J.  Rep.  K.B.  51. 
B.  Rep.  686 ;  8.  c.  17  Law  J.  Rep. 


question  was  upon  the  cost-book  principle, 
and  so  the  implied  authority  to  borrow 
money  was  negatived,  such  mines  not  be* 
ing  carried  on  upon  credit.  SUigenherger 
v.  Carr(^)  shews  that  acquiescence  in  the 
business  being  carried  on  in  a  different 
way  from  that  prescribed  by  the  deed,  may 
be  implied  from  the  attendance  of  the 
shareholders  at  the  meetings  of  the  com- 
pany and  the  opportunity  of  obtaining  full 
information. 

The  Attorney  General  {Sir  A.  Cockhum\ 
with  whom  were  Crowder,  Cowling,  C, 
Smith,  and  Dretvrg,  in  support  of  the  rule. 
— The  sole  question  in  these  cases  is, 
whether  the  deed  which  defines  the  legal 
position  of  the  parties  clothes  the  directors 
with  the  powers  they  assumed  to  exert.  It 
is  a  joint-stock  company  for  a  given  pur- 
pose, and  that  purpose  cannot  be  departed 
from,  nor  yet  carried  out  by  any  other  than 
the  prescribed  means. 

[Alderson,  B. — If  they  needed  money 
to  carry  on  the  concern,  they  should  have 
called  a  meeting  for  the  purpose,  as  the 
deed  directs.] 

Hawtayne  v.  Bourne  (8)  is  a  distinct 
decision,  that  the  managers  of  a  mining 
concern  have  no  authority  to  pledge  the 
credit  of  the  shareholders  by  borrowing 
money  for  any  purpose,  however  necessary 
for  the  benefit,  or  even  preservation,  of  the 
mine.  There  the  money  was  borrowed 
to  pay  the  arrears  of  wages  due  to  the 
labourers,  who  had  obtained  warrants  of 
distress  upon  the  materials  of  the  mine, 
and  this  Court  held  that  the  shareholders 
were  not  liable.  In  Ricketts  v.  Bennett 
the  shareholders  were  held  not  to  be  liable, 
although  the  money  was  borrowed  to  pre- 
vent the  mine  from  being  drowned.  The 
case  of  The  Bank  of  Australasia  v.  the 
Bank  of  Australia  rests  upon  the  peculiar 
nature  of  a  banking  business,  to  which 
borrowing  money  for  the  purposes  of  the 
partnership  is  a  necessary  incident.  No 
question  was  left  to  the  jury  as  to  the 
acquiescence  or  sanction  of  the  share- 
holders, and  nothing  but  the  consent  of 
every  party  interested  would  be  of  any 
avail   on  this  point — In  re  Vale  of  Neath 

(7)  3  Man.  &  0. 191 ;  8.  c.  10  Law  J.  Rep.  (n.8.) 
C.P.  253. 

(8)  7  Mee.  &  W.  595;  a.  c  10  Law  J.  Rep.  (n.8.) 
Exch.  224. 
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[N«wS^, 


Brewery  ex  parte  Morgan  (9),  Fisher  v. 
Tayler  (10),  Ridlev  v.  Plymouth,  S^c. 
Baking  Company {\V), 

[Martin,  B.  referred  to  Bosanquet  v. 
Shortridge  (12).] 

Cur.  adv.  vult. 

Judgment  was  now  delivered  by — 

Alderson,  B. — This  was  a  motion  for  a 
new  trial,  and  was  argued  before  us.  The 
cause  was  tried  before  my  Brother  Piatt, 
and  the  question  arose  as  to  whether  or 
not  the  committee  of  directors  by  whom 
certain  German  mines  were  to  be  carried 
on,  had  the  power  of  borrowing ;  and  it 
appeared  from  the  circumstances  of  the 
case,  and  the  jury  found,  that  in  their 
opinion  it  was  necessary  for  the  pur- 
pose of  carrying  on  the  mines  that  the 
money  should  be  borrowed;  but  we  are 
of  opinion  that,  notwithstanding  that  find- 
ing, the  company  could  not  have  any 
such  power  as  that  of  borrowing  money. 
The  mines  were  to  be  worked  by  a  com- 
pany, and  the  company  was  to  levy  a 
large  sum  of  money  with  which  to  carry 
on  that  concern,  amounting  to  about 
50,000/.  There  is,  in  the  deed  of  settle- 
ment, by  which  the  directors  were  em- 
powered to  act,  a  power  in  very  general 
terms:  it  is,  "that  the  affairs  and  business 
of  the  company  shall  be  under  the  sole 
and  entire  controul  of  the  directors,  of 
whom  there  shall  not  be  less  than  five  or 
more  than  nine,  and  three  of  them  shall 
form  meetings  of  the  directors,  and  shall 
for  all  purposes  be  competent  to  act." 
Now,  no  doubt  those  are  very  large  words, 
but  they  must  be  taken  in  conjunction 
with  the  general  words  and  purport  of  the 
deed ;  and  the  general  words  and  purport 
of  the  deed  confine  the  concern  to  the 
carrying  on  of  the  mines  by  levying  a 
large  sum  of  money  as  capital,  out  of 
which  capital  the  mines  are  to  be  worked 
for  the  benefit  of  the  company.  It  follows, 
therefore,  that  the  directors  had  the  whole, 
sole  and  complete,  exclusive  and  entire 
controul,  only  with  respect  to  the  manage- 

(9)  1  Mac.  &  Gor.  225;  8.C  18  Law  J.  Rep. 
(N.8.)Chanc  265. 

(10)  2  Hare,  218. 

(11)  2  Exch.  Rep.  711 ;  s.  c.  17  Law  J.  Rep. 
(n.s.)  Exch.  252. 

(12)  20  Law  J.  Rep.  (n.b.)  Exch.  57. 


ment   of  the  company  by  means  at 
monies  which  were  levied,  and  that   tf 
had  no  power  whatever  to  borrow  motk.t 
It  would  make   a  vast  difference  to 
subscribers  if  such  a  power  coDtainaL 
these  words  were  to  be  construed  ai  S- 
posing  an  unlimited  responsibility  on    '^ 
parties  who  have  entered  into  the  conc^^ 
beyond  the  capital  which  they  suppo-^ 
themselves  to  have  subscribed,  and  i^" 
which  capital  the  concern  was  entirely 
be  carried  on.     We  think,   therefore,    i 
Brother  Piatt  was  wrong  in  leaving     'i 
point  to  the  jury ;    and  that  though     '^ 
jury  might  in  their  opinion  think  it  neeg 
sary  for  the  purpose  of   carrying  on 
mine,    and  convenient,    that   the  mo^ 
should  be  borrowed,  yet  that  could  no^> 
done  without  the  consent  of  all  the  s^ 
scribers ;  and  with  the  consent  of  all 
subscribers,  no  doubt,  it  might  be  da 
That  would  be  on  a  totally  Afferent  fe: 
ing.     We  think,  therefore,  there  mui^ 
a  new  trial. 

RuleabsolMl^ 


} 


ISAACS  V.  WTLD. 


1851. 

Dec.  5. 

County  Court — Claim  above  50^. — /fba 
donment  of  Excess;  when  to  be  made. 


Where  a  plaint  is  brought  in  a 
court  to  recover  501.  in  respect  of  a  eoMte  < 
action  to  a  greater  amount,  the  excess  kei^ 
abandoned,  pursuant  to  9  ^  10  Vict,  e.  9i 
s.  63,  the  abandonment  need  not  offC^ 
upon  the  plaint  or  particulars  of  imtm^ 
although  such  is  the  most  reasonable  em90' 

Where,  therefore,  at  the  hearing  the  ext^ 
was  abandoned,  and  a  minute  madehgt^ 
Judge  of  the  abandonment,  it  was  kdi,  ^ 
motion  for  a  prohibition,  that  he  had  /w** 
diction  to  give  judgment  and  grant  execute 
for  50/. 

This  was  a  rule  nisi  for  a  prohibitiaD  * 
the  Judge  of  the  County  Court  of  Cor^ 
wall  to  restrain  him  from  proceeding  ^* 
this  cause. 

It  appeared  upon  the  affidavits  th^ 
the  plaint,  summons,  and  particulan  ^o* 
in  the  ordinary  form  as  for  a  debt  tt 
50/.  for  goods  sold,  but  at  the  txia 
it  was  shewn  that  Uie  plaintiff's  e&tiv 
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iwards  of  98/.  for  goods  sup- 
defendant  at  various  times, 
form  one  entire  demand.  The 
required  the  plaintiff  to  aban- 
88  above  50/.,  which  the  defen- 
sd  to,  but  the  abandonment 
de,  and  a  memorandum  written 
culars  that  the  50/.  sought  to 
.  was  in  full  satisfaction  of  the 
claimed.  Judgment  was  then 
i  50/.,  the  abandonment  of  the 
I  entered  by  the  Judge  upon 
The  rule  had  been  obtained 
-ound  that  the  Court  had  no 
the  abandonment  not  having 
ti  time. 

aow  shewed  cause  (1).— The 
ns  upon  the  construction  to  be 
he   9  &  10  Vict.  c.  95.  s.  63, 

1,  •*  It  shall  not  be  lawful  for  any 
iivide  any  cause  of  action  for 
of  bringing  two  or  more  suits 
i  said  courts ;  but  any  plaintiff 
5  of  action  for  more  than  20/., 
plaint  might  be  entered  under 
lot  for  more  than  20/.,  may 
e  excess,  and  thereupon  the 
II,  on  proving  his  case,  re- 
.  amount  not  exceeding  20/. ; 
gment  of  the  Court  upon  such 

be  in  full  discharge  of  all 
respect  of  such  cause  of  action, 
f  the  judgment  shall  be  made 
"  By  the  13  &  14  Vict, 
the  jurisdiction  is  extended  to 
le  same  provisions  as  to  aban- 
c.  are  made  applicable  to  pro- 
r  the  larger  sum.  There  are 
I  to  this  rule :  first,  that  it  is  a 
ya  of  practice  when  and  how 
iment  is  to  be  made,  and  there- 
jt  a  subject  for  prohibition — 
iy<A(2),  Roberts  Y.  Humhy  (3), 
%€S  (4).  In  Mellish  v.  Richard- 
rley,  B.  in  delivering  the  opin- 
idges  said,  "  The  practice  of  the 
w  is  a  matter  which  belongs  by 

2,  before  Pollock,  C.B.,  Parke,  B., 
nd  Platr,  B. 

:.  &  R.  748  ;  8.  c.  5  Law  J.  Rep.  (n.s.) 

aE  W.  120;  B.  c.  nom.  R.  v.  Bath 
lettt,  7  Law  J.  Rep.  (n.s.)  £xch.  45. 
aE£.201;   a.c9LawJ.Rep.(N.8.) 

;F.224w 


law  to  the  exclusive  discretion  of  the  Court 
itself,  it  being  presumed  that  such  practice 
will  be  controuled  by  a  sound  legal  dis- 
cretion. It  is,  therefore,  left  to  their  own 
government  alone,  without  any  appeal  to  or 
revision  by  a  superior  court."  And  under 
the  County  Courts  Act  a  prohibition  was 
refused  although  it  was  shewn  that  the 
defendant  never  had  in  fact  been  sum- 
moned ;  the  Court  holding,  that  the  suffi- 
ciency of  the  service  of  the  summons  was 
a  matter  of  practice  for  the  Judge  of  the 
county  court  exclusively  —  Robinson  v. 
Lenaghan  (6). 

[Parke,  B. — It  is  contended  here  that 
there  is  no  jurisdiction  unless  the  excess 
is  first  abandoned.] 

It  is  a  mere  matter  of  practice,  and 
the  Judges  would  have  power  under  the 
12  &  13  Vict  c.  101.  s.  12.  to  regulate  it 
by  a  rule  of  court.  But  the  further  answer 
is,  that  the  abandonment  was  rightly  made 
at  the  hearing  of  the  plaint.  The  actual 
abandonment  is  all  that  is  required  by  the 
statute,  and  in  the  absence  of  a  statutory 
provision  or  any  rule  of  court  made  pur- 
suant to  the  statute,  an  abandonment  as 
in  the  present  case  suffices.  The  point 
has  been  discussed  incidentally  several 
times,  but  not  yet  decided.  In  Vines  v. 
Arnold  (7),  where  a  plaint  had  been 
brought  and  judgment  obtained  upon  the 
admission  of  the  defendant  for  17/.,  the 
real  amount  being  38/.  IOj.,  and  there  was 
no  abandonment  of  the  excess,  it  was 
held,  that  the  plaintiff  could  recover  the 
balance  in  another  action.  Maule,  J.  there 
said,  '*  If  the  plaintiff  had  appeared,  the 
defendant  might  have  said  he  was  entitled 
to  judgment  unless  the  plaintiff  abandoned 
the  residue  of  his  claim,  and  the  plaintiff 
might  then  either  have  abandoned  it  or 
withdrawn."  This  implies  that  the  aban- 
donment at  the  hearing  is  sufficient. 

[Parke,  B. — The  decision  in  that  case 
only  was  that  some  act  of  abandonment 
was  necessary.] 

In  BrunskiU  v.  Powell  (8),  Parke,  B.  in 
delivering  the  judgment  of  the  Court  said, 
"  It  does   not   appear  that    the  plaintiff 

(6)  2  Exch.  Rep.  174;  s.  c.  17  Law  J.  Rep.  (n.8.) 
Exch.  174. 

(7)  8  Com.  B.  Rep.  632;  i.c.  19  Law  J.  Rep. 
Tn.s.)  C.P.  98. 

(8)  19  Law  J.  Rep.  (n.8.)  Exch.  862. 
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entered  any  disclaimer  or  any  minute  or 
memorandum  upon  the  records  of  the 
county  court  disclaiming  the  remainder 
at  the  time  that  he  recovered  the  sum  of 
20/." 

[Parke,  B. — AMiat  I  there  said  was, 
that  there  must  be  some  minute  on  the 
record  ;  I  did  not  consider  when  it  was  to 
be  entered.] 

The  point  was  again  referred  to  in  The 
Apothecaries  Company  v.  Burt  (9),  but 
nothing  was  decided.  Under  the  old  prac- 
tice in  the  county  court  the  admission  of 
the  receipt  of  part  of  a  demand,  in  order 
to  bring  it  within  the  jurisdiction,  was 
made  in  the  declaration — Com.  Dig.  tit. 
•  County  Court,'  8. 

Udall,  in  support  of  the  rule. — It  is 
submitted  that  the  true  construction  of  the 
statute  is,  that  the  abandonment  is  a  con- 
dition precedent  to  the  jurisdiction  where 
the  cause  of  action  exceeds  50/.  Why 
should  the  defendant  be  compelled  to  go 
into  court  to  ascertain  that  Uie  plaintiff 
will  be  satisfied  with  the  less  sum  when 
he  would  probably  pay  at  once  or  not 
appear  if  he  was  informed  by  the  plaint  that 
the  excess  was  abandoned  ?  The  cause 
of  action  in  the  63rd  section  must  mean  the 
cause  of  action  in  the  plaint,  and  therefore 
the  whole  cause  of  action  must  there  be 
stated.  This  is  in  conformity  with  other 
sections,  as  the  59th,  which  requires  the 
substance  of  the  action  intended  to  be 
brought  to  be  specified  in  the  plaint  and 
the  summons,  and  by  section  75.  no  evi- 
dence of  any  demand  or  cause  of  action 
not  stated  in  the  summons  is  to  be  given. 
There  ought,  at  any  rate,  to  be  some  formal 
act  before  the  day  for  hearing.  Here 
the  defendant  did  all  that  he  could  to 
insist  upon  his  right  at  the  time  by  object- 
ing to  the  abandonment  at  that  stage  of 
the  cause. 

Cvr,  adv.  vult. 

Judgment  was  now  delivered  by — 

Pakke,  B. — This  was  a  rule  for  a  pro- 
hibition against  the  Judge  of  the  County 
Court  of  Cornwall  to  prohibit  him  from 
proceeding  in  a  plaint  for  50/.  for  goods 
delivered.  It  appeared  on  the  affidavits  that 
this  was  part  of  a  larger  sum  of  98/.  for 

(9)  5  Exih.  Rep.  3C3;  s.  c.  19  Law  J.  Hep. 
(n.8.)  Exch.  3S  k 


goods  supplied  at  different  times,  wh^s^. 
would  constitute  an   entire  demand,       <» 
the  principle  laid  down   in    Grimbfy        ^ 
j4 ff  kroyd  (10);  and  it  was  contended  ^^ 
Judge  had  no  jurisdiction  to  try  a  ]j/«^^* 
for   part  of  a  demand,   which  thii  « — '  -* 
unless  a  disclaimer  was  entered  on  tie  V^^t 
ceedings  of  the  Court  at  the  time  of  ^^••' 
plaint  entered.     The  question  turns  uj^^*^ 
the  63rd  section  of  the  9  &  10  Vict  c.  f 
—[His   Lordship   read    the   section 
proceeded.] — On  the  construction  of  t         1 
clause  it  has  been  held  in  several  caset^^^ 
fines  V.  Arnold  and  Brunskill  v.  Powelammi^ 
that  the  mere  fact  of  suing  for  a  port — r3 
of  an  entire  demand  is  not  an  abandonxn    <^^ 
of  the  excess,  but  that  some  act  of  alx^^a. 
donment  in  the  court  is  necessary,  anc^l 
seems  that  a  memorandum  of  sudi  al^  ^j 
donment  ought  to  be  entered  on  the  ^^  -rt 
ceedings' of  the  Court;    but  it  does     -nc 
clearly  appear  from  the  wording  of    ^lij 
section,  nor  has  it  been  decided,  when  sxicj^ 
abandonment  must  take  place.     The  plain* 
tiff  may  abandon,  and  thereupon,  on  prov- 
ing his  case,  recover  the  amount  to    the 
extent  to  which  the  county  court  has  jari«- 
diction.     The  most  reasonable  course  un- 
doubtedly is  that  the  abandonment  should 
be  on  the  face  of  the  summons  or  tli0 
particulars  annexed,  so  that  the  defendant 
may  at  once  accede  to   the  claim  if  1^ 
is  so  minded,   instead   of  being  oWip^ 
to  be  at  the  trouble  and  expense  of  »^ 
tending  the  county  court  in  order  to  ««*■• 
pel    the   plaintiff  to  abandon  the  exce* 
above  50/.  on  the  hearing;  but  there  ii  ** 
express  provision  to  this  effect  in  thea^^ 
and   the   language   of  the   63rd  sedio'' 
although  equivocal,  seems  rather  to  in'* 
mate   that  the  abandonment  may  be  * 
or  before  the  hearing.     In  this  case  the 
was  at  the  time  of  the  hearing  a  fonr 
abandonment  of  the  excess  of  the  est 
demand  above  50/.,  and  an  entry  or miv 
made  on  the  face  of  the  proceedings* 
after  such  abandonment  we  cannot  n 
Judge  of  the  county  court  had  not 
diction    to   give  judgment   and  to 
execution   for   50/.     We  therefore 
tlic  rule  should  be  discharged.     It  o 
would  be  as  well  if  the  county  cour* 


(10)   1  Exch.  Rep.  *79;    8.c.   17  Li 
(n.s.)  Exch.  157. 
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er  the  powers  of  12  &  13  Vict. 
ly  make  a  role  to  require  the 
o  be  stated  on  the  face  of  the 
r  particulars   of  demand  an- 

ule  discharged^  without  costs. 


LAWRANCE  V.  BOSTON  AND 
OTHERS. 

^Stamp  Act,  55  Geo.  3.  c.  184. 
1,  ''  Mortgage^'^PoUcy  of  In- 

ndebted  to  the  defendant  in  184/. 
foged  hy  deed  certain  furniture 
also  assigned  a  policy  of  assur- 
proviso  for  redemption  on  pay- 
Hncipal  money  and  interest.  It 
widedy  that  on  default  of  pay^ 
mdant  should  have  the  power  of 
eUing  the  furniture,  and  of  re- 
nself  thereout  for  all  costs  and 
i  also  for  all  sums  expended  by 
\g  the  policy  on  foot.  Then  foU 
lani  by  A.  for  re-payment  to  the 
184/.  7^.  6d,t  and  for  payment 
ice  office  of  the  premiums  :  that 
voidance  of  the  policy,  or  the 
f  the  insurance  company,  A, 

in  another  office,  and  assign 
y  to  the  defendant :  that  in  case 
'Cting  to  pay  the  premium,  the 
\ght  pay  it  to  the  office,  and 
advanced  by  the  defendant  for 
!  insurance  should  be  considered 
monies  and  bear  interest,  and 
jy  should  be  a  security  to  the 
r  the  repayment  thereof,  and 
;  redeemed  without  payment  to 

of  the  sum  advanced  and  in- 
I  as  of  the  IS4L  7s.  6d. 
such  mortgage  was  not  a  **secu- 
epayment  of  money  to  be  there- 
vaneed  or  paid"  to  an  amount 
md  without  limit,**  within  the 
5  Geo.  3.  c.  184.  sched.  Part  1 . 
fCy*  and  therefore  that  it  did 
stamp  of  25/. 

or  breaking  and  entering  the 
dse,  and  seizing  his  goods. 
ft,  not  guilty ;  secondly,  that 

I,  XXL— EZOHBQ. 


the  house  was  not  the  plaintiff's  house  ; 
thirdly,  that  the  goods  were  not  the  goods 
of  the  plaintiff. 

At  the  trial,  before  Cresswell,  J.,  at  the 
last  Suffolk  Summer  Assizes,  the  facts 
were  these : — ^A  person  named  Guy  being 
indebted  to  the  defendant  Boston  in  the 
sum  of  184/.  7s,  6d,,  assigned  to  the  latter 
by  way  of  mortgage  certain  furniture  and 
goods.  The  deed  of  assignment  recited 
a  policy  made  by  Guy  with  the  Mitre 
Assurance  Office,  and  a  debt  of  184/.  7s.  6d. 
as  due  from  Guy  to  the  defendant  Boston. 
It  was  then  witnessed  that  Guy  sold  and 
assigned  to  the  defendant  the  said  furniture, 
and  also  assigned  to  him  the  policy  of 
assurance,  subject  to  a  proviso  for  redemp- 
tion on  pa3rment  of  the  principal  money 
and  interest  by  instalments  ;  and  that  on 
default  of  payment  the  defendant  might 
enter  the  house  of  Guy  and  take  possession 
of  the  furniture,  and  sell  the  same,  and  out 
of  the  monies  received  should  have  the 
power  of  reimbursing  himself  for  all  costs 
and  expenses,  &c.,  and  also  for  sums  that 
he  might  expend  in  keeping  on  foot  the 
policy.  There  was  then  a  covenant  by 
Guy  for  repayment  to  the  defendant  Bos- 
ton of  184/.  7s,  6d.,  and  for  payment 
to  the  Mitre  Assurance  OfHce  of  the  an- 
nual premiums :  and  that  in  case  of  the 
policy  being  avoided,  or  in  case  of  the 
insolvency  of  the  assurance  company, 
Guy  would  cause  an  insurance  to  bo 
effected  in  some  other  office,  and  would 
assign  such  last-mentioned  policy  to  the 
defendant.  That  in  case  of  Guy's  neglect- 
ing to  pay  the  premium,  the  defendant 
might  pay  it  to  the  assurance  office,  and 
that  the  sums  advanced  by  the  defendant 
for  continuing  the  insurance  should  be  con- 
sidered as  **  principal  monies"  and  bear 
interest.  That  the  policy  should  be  secu- 
rity to  the  defendant  for  the  repayment 
thereof;  and  that  the  policy  should  not  be 
redeemed  without  payment  to  the  defen- 
dant of  the  sums  advanced  and  interest,  as 
well  as  of  the  184/.  7s.  6d,  The  instal- 
ments not  bavins  been  paid,  and  the  defen- 
dants having  seized  the  furniture  in  ques- 
tion under  the  deed  of  assignment,  the 
plaintiff  claimed  it  as  his  property  and 
brought  the  present  action.  The  defendants 
tendered  in  evidence  the  deed  of  assignment. 
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bearing  a  2L  stamp :  this  was  objected  to 
on  the  part  of  the  plaintiff,  on  the  ground 
of  its  not  being  stamped  with  a  25Z.  stamp, 
under  the  55  Geo.  3.  c.  184.  sched.  Part  1, 
tit.  'Mortgage*  (1).  The  learned  Judge 
overruled  the  objection  and  received  the 
deed,  and  the  defendants  had  a  verdict. 

Prendergast  having  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  the  im- 
proper reception  of  this  evidence, — 

Byles,  Serf,  and  Couch^  for  the  defendant 
Boston ;  O^Malley  and  D.  Keane,  for  an- 
other defendant ;  and  Power,  for  the  two 
other  defendants,  shewed  cause  (Nov.  20 
and  21). — ^The  deed  was  properly  stamped 
with  an  ad  valorem  stamp,  and  did  not 
require  a  stamp  of  25/.  within  the  Stamp 
Act,  55  Geo.  3.  c.  184.  sched.  Part  1. 
tit.  'Mortgage.'  The  sum  to  be  secured 
in  this  case  is  184/.  7s.  6d.  only,  and  the 
other  sums  charged  are  merely  for  the  pur- 
pose of  enabling  the  principal  sum  to  be 
realized. 

[Parke,  B. — Your  argument  is,  that 
there  was  no  "debt"  in  this  case  beyond 
the  amount  of  184/.  7s.  6d.  Wroughion  v. 
Turtle  {2)  shews  that  to  render  a  stamp 
necessary  there  must  be  a  "  debt.'*] 

That  is  the  argument. 

[Parke,  B. — It  may  be  doubtful  whe- 
ther the  case  of  Halse  v.  Peters  (3)  is  good 
law.] 

The  premiums  of  insurance  were  not 
a  charge  by  way  of  mortgage,  but  were 
merely  the  means  of  enabling  the  mortga- 
gee to  recover  the  principal  sum  secured. 

[Parke,  B. — I  do  not  think  there  is 

(1)  The  clause  applicable  to  this  case  is  as  fol- 
lows : — "  And  when  the  same  respectively  shall  be 
made  as  a  security  for  the  repayment  of  money  to 
be  thereafter  lent,  advanced  or  paid,  or  which  may 
become  due  upon  an  account  current,  together  witn 
any  sum  already  advanced  or  due,  or  without,  as 
the  case  may  be ;  other  than  and  except  any  sum 
or  sums  of  money  to  be  advanced  for  the  insurance 
of  any  property  comprised  in  such  mortgage  or 
security  against  damage  by  fire,  or  to  be  advanced 
for  the  insurance  of  any  life  or  lives  pursuant  to  any 
agreement  in  any  deed  whereby  any  annuity  shall 
be  granted  or  secured  for  such  life  or  lives ;  if  the 
total  amount  of  the  money  secured  or  to  be  ulti- 
mately recoverable  thereupon  shall  be  uncertain 
and  without  any  limit,  25//* 

(2)  11  Mee.  &  W.  561 ;  s.  c.  IS  Law  J.  Rep.  (n.b.) 
Exch.  57. 

(8)  2  B.  &  Ad.  807;  s.c.  I  Law  J.  Rep.  (if.8.) 
K.B.2. 


a  "  debt"  in  this  case  within  the  meaiimg 
of  the  Stamp  Act.] 

Doe  d.  Mereeron  y.  Bragg  (4)  and  Doe 
d.  Scruton  v.  Snaith  (5)  are  in  poinL    This 
case  is  governed  by  Wroughton  y.  Turtle, 
There  Parke,  B.,  in  delivering  the  judg- 
ment of  the  Court,  uses  the  following  lan- 
guage  with  reference   to   the   clauses  in 
question  in  the  Stamp  Act : — "  These  two^ 
classes  appear  to  embrace  mortgagea  fo^<^ 
all  descriptions  oi  debts, — the  first,  present  ,^ 
the  second,  future.     The  first  class,  in  e^^^ 
press  terms,  embraces  present  loans  ai>w 
debts  only.     The  second  ought  to  be  co^^ 
strued  in  the  same  way  to  apply  to  fiiti^;;-^ 
loans  and  debts  only ;  f6r  there  is  no  reia^^ 
why  a  mortgage  for  the  same  descriptiQ^^ 
payment  should  be  subject  to  duty  in  ^^ 
case  and  not  in  another ;  why  it  should  ^ 
subject  to  duty  if  made  after  the  executfov 
of  the  instrument,  and  not  if  made  before^ 
By  holding  that  the  word  'paid'  meanj 
so  paid  as  to  constitute  a  debt,  and  the 
repayment  of  which   the  mortgage  ii  to 
secure,  the  whole  enactment  if  xendere^ 
reasonable  and  consistent."     The  maziiii 
expressio  eorum  qua  taeUe   ingmd  mhH 
operatur  applies  to  this  ease.    Here  tb* 
covenant  is  not  to  pay  the  preminmi  ^ 
Boston,  but  to  the  insurance  office.   Th0 
debtor  would  be  charged  by  law  withtb* 
premiums  and  interest,  and  therefore  tl** 
deed  does  no  more  than  the  law  woiJ» 
do  without  it — Doe  d.  Seruton  v.  Swi^ 
Frith  V.  Rotheram  (6)   was   the  cue  ^^ 
a  bond  conditioned  for   the  payment  tfi 
bankers  of  all  such  sums  of  money  tt<^ 
exceeding  in   the   whole    1,000^,  whic» 
from  time  to  time  should  be  and  waai^ 
due  from  the  obligor  to  the  banken  on  tl>* 
balance  of  his  account  current,  togctli^' 
with   such    interest    and    commission   ^^ 
should  be  due  to  the  said  banken,  vM^ 
all  customary  and  incidental  dliaxges  f*^ 
stamps,  &c. ;  and  it  was  held  that  a  iH^^ 
on  the  principal  sum  of  1,000^.  WM  «»»^ 
cient.     The  premiums  are  made  meie^^ 
for  the  purpose  of  preserving  the  pw^^ 
cipal  subject  matter  that  is  to  be  secnrec^' 

(4)  8  Ad.  &  E.  620;  t.  c.  7  Law  J.  Rep.  («A^ 
an.  263. 

(5)  8  Ring.  146. 

(6)  15Mee.&W.89;  a.c.  15Law J.R«p.(M) 
Exch.  133. 
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ire  merely  subsidiary.  Again,  ad- 
ig  to  the  language  of  the  deed,  the 
lant  is  to  the  effect,  that  the  sums 
shall  be  considered  as  '*  principal 
s,'*  not  as  the  principal  money.  The 
ion  is,  what  was  the  sum  secured  by 
leed?  and  it  is  plain  that  that  sum 
iM.  7s.  6d.  and  no  more. 
endergast  and  Cowling,  in  support  of 
slew— This  case  falls  within  the  prin- 
of  WroughUm  v.  Turtle.  The  debtor 
)  stipulates  that  on  the  happening  of 
In  events  he  shall  be  bound  to  make 
ih  insurance,  a  step  which  but  for  this 
!ss  stipulation  he  could  not  be  bound 
ce.  The  payments  attach  to  the  in- 
loe,  but  a  new  estate  is  mortgaged  to 
isurance  company.  If  a  fresh  policy 
eflfected,  different  premiums  and  dif- 
t  sums  of  money  would  have  to  be 
mnually. 

AEKK,  B. — This  is  the  case  of  a  charge 
e  policy,  and  not  on  the  furniture.] 
is  submitted  that  the  charge  is  upon 
nmiture ;  for  the  sums  that  may  be 
leed  by  the  defendant  for  continuing 
isnxance  are  to  be  considered  as  prin- 
monies,  and  are  to  bear  interest, 
payments  are  put  on  the  footing  of 
ipal  money,  and  all  the  powers  for 
ing  the   one  are  applicable  to   the 

IRKR,  B. — ^The  subject-matter  must 
"debt**  before  it  can  be  liable  to 
►  duty.] 

M  a  debt.  The  parties  stipulate  that 
kll  not  only  be  a  debt,  but  that  it 
be  a  charge  upon  the  property,  and 
ion  of  covenant  might  be  maintained 
pect  of  it.  The  words  of  the  Stamp 
le,  ''advanced  and  paid;"  and  the 

in  the  mortgage  deed  are,  ''sums 
advanced."  Here,  there  was  a  charge 
Dg  an  additional  debt,  and  that  re- 
l  a  larger  stamp.  It  is  not  necessary 
istion  the  authority  of  Doe  d.  Scruton 
uth.  There  the  costs  were  impliedly 
paid  by  the  mortgagor ;  and,  there- 
the  rule  expressio  eorum  quce  tacite 

nihil  operatur  applied.  Halse  v. 
r  and  Wroughton  v.  Turtle  govern 
sie. — ^They  also  referred  to  Doe  d. 
iroii  V.  Bragg  and  Frith  v.  Bother- 

Cur.  adv.  vult. 


The  judgment  of  the  Court  (7)  was  now 
delivered  by — 

Pollock,  C.B. — In  this  case  we  think 
the  rule  must  be  discharged.  The  ques- 
tion was  as  to  the  sufficiency  of  the  stamp 
on  a  mortgage  deed,  and  it  was  insisted, 
that  inasmuch  as  it  was  framed  so  as  to  give 
security  for  an  advance  of  an  indefinite 
amount  of  debt,  it  required  a  stamp  of  25^., 
whereas  the  one  stamp  imposed  upon  tlie 
deed  was  that  appropriated  to  a  sum  under 
2001.  only.  The  case  of  Wroughton  v.  Turtle 
seems  to  us  to  decide  the  question  when 
properly  considered.  There  it  was  held 
by  this  Court,  that  the  securities  thereafter 
to  be  made  are  constituted,  when  made,  a 
debt  recoverable  by  law  between  the  par- 
ties, and  require,  in  case  those  debts  are 
not  limited  in  amount,  a  stamp  of  25/. ; 
but  where  those  debts  are  only  charges  on 
the  mortgage,  but  not  debts  recoverable  at 
law,  the  amount  of  the  stamp  is  limited  by 
the  amount  of  the  original  debt  secured. 

There  is  also  a  second  principle  adverted 
to  in  the  judgment,  namely,  that  if  the 
charges  expressly  laid  on  the  property  by 
the  deed  are  such  as  without  express  words 
fall  on  the  mortgage,  the  same  consequence 
follows,  that  they  are  not  to  be  added  in 
estimating  the  .amount  of  the  stamp  requi- 
site to  the  original  debt  secured.  Now,  we 
think,  that  the  first  of  these  principles  is 
sufiicient  to  decide  the  present  case. 

The  sum  secured  here  is  184/.  7^.  6d. ; 
it  is  secured  by  a  mortgage  upon  the  fur- 
niture, and  upon  a  policy  of  insurance  for 
499Z.  \98.  6d.  The  insurance  was  in  the 
Mitre  Insurance  Office.  There  is  a  stipu- 
lation, that  if  the  mortgagor  does  not  duly 
pay  the  premiums,  the  mortgagee  may  do 
so  and  add  them  as  a  charge  to  the  first 
property  mortgaged.  If  this  charge  had 
been  confined  to  the  policy,  the  principle 
expressio  eorum  quce  tacite  insunt  nihil 
operatur  would  have  applied ;  but  it  is  not 
so  confined  as  to  this  property.  But 
though  this  is  so,  we  do  not  think  that  on 
the  proper  construction  of  the  whole  deed 
this  charge  when  paid  by  the  mortgagee 
became  a  debt  due  from  the  mortgagor  to 
him,  and  recoverable  at  law.     The  cove- 


(7)  Pollock.  C.B.,  Parke,  B.,  Alderson,  B.  and 
Piatt,  B. 
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nant  to  pay  is  confined  to  the  original 
debt,  the  184Z.  7^.  6d.  As  to  the  expense 
of  obtaining  a  fresh  policy,  and  the  pay- 
ment of  these  premiums  by  the  mortgagee, 
we  think  that  the  deed  properly  considered 
charged  them  only  on  the  new  policy,  and 
does  no  more  than,  without  such  an  ex- 
press charge,  a  court  of  equity  would  have 
compelled  the  mortgagor  to  do.  Now,  the 
words  that  those  charges  should  be  "prin- 
cipal monies,"  and  that  interest  should  be 
charged  on  the  second  policy,  and  should 
be  deducted  out  of  its  eventual  proceeds, 
do  not,  as  we  think,  amount  to  any  cove- 
nant by  the  mortgagor  to  pay  them  to  the 
mortgagee.  In  this  part  of  the  deed,  there- 
fore, both  the  principles  stated  in  Wrought 
ton  v.  Turtle  apply.  Looking,  therefore, 
at  both  parts  of  the  mortgage,  we  think 
that  the  only  debt  secured  by  the  deed  was 
that  of  184/.  78.  6d. ;  and,  therefore,  that 
the  stamp  was  sufficient.  The  rule,  there- 
fore, will  be  discharged. 

Rule  discharged. 


1851. 
Dec.  5. 


} 


COTTEE  V.  RICHARDSON. 


Lease — Merger — Assignment  operating 
as  New  Lease. 

Ay  the  plaintiffs  demised  to  B.  certain 
premises  for  a  term  of  fifty-five  years,  in 
consideration  of  530/.,  subject  to  the  payment 
of  a  yearly  rent  of  84/.,  and  covenants  for 
repair,  SfC,  hut  the  consideration  money  not 
being  paid,  B,  ^c.  subsequently  assigned  to  A, 
by  way  of  mortgage,  the  whole  of  the  residue 
of  the  term  then  unexpired,  subject  to  the 
rent  and  covenants,  and  with  a  power  of  sale. 
Notice  of  sale  having  been  given  by  A.  pur- 
suant to  the  power,  the  plaintiff,  in  consider- 
ation  of  500/.  by  a  deed  **  bargained,  sold, 
assigned,  transferred  and  set  over*'  to  the 
defendant  the  premises  described  in  the  lease, 
to  hold  for  all  the  rest,  residue  and  remain- 
der of  the  said  term  of  fifty -five  years 
granted  by  the  plaintiff  to  B.  discharged 
from  the  mortgage  debt,  but  subject  to  the 
payment  of  the  yearly  rent  of  84/.,  and  to 
the  covenants  in  the  said  lease  to  B ;  and  the 
defendant  covenanted  to  pay  the  rent  and 
perform  the  covenants.  The  defendant  then 
entered  upon  the  premises. 


Held,  that  dUhmgh  the  term  €f 
years  was  merged  by  the  nwrtga^ 
lessor,  the  effect  of  the  conveyam 
defendant  was  to  create  a  new 
the  same  duration  as  the  unexpi 
of  the  old  term,  and  that  the  defen 
liable  upon  the  covenants  to  pay 
and  to  perform  the  repairs. 

Covenant.  The  declaration  sta 
by  an  indenture,  dated  the  23rd  of 
ber  1830,  and  referred  to  in  the  n 
the  indenture  next  hereinafter  mc 
then  made  between  the  plaintiff 
executor  of  William  Cottee  of  the  < 
and  Daniel  Allen  of  the  other  ] 
plaintiff,  in  consideration  of  the 
530/.  to  be  paid  by  the  said  Dani 
to  the  said  plaintiff,  did  demise  a 
unto  the  said  Daniel  Allen,  his  ei 
administrators  and  assigns,  all  tl 
suage  or  tenement  therein  deta 
partly  leased  to  Francis  Taylor,  an 
occupation  of  certain  persons, 
with  the  right  of  way  and  free  eg] 
ingress  to  the  said  premises,  to  hav 
hold  the  said  messuage  and  premii 
the  appurtenances,  subject  to  the  si 
to  Francis  Taylor  of  part  ther» 
the  said  Daniel  Allen,  his  executor 
nistrators  and  assigns,  from  the 
September  then  instant,  for  the  term 
five  years  ;  who  then  covenanted 
to  the  plaintiff  as  such  executor  i 
said,  his  executors,  administrab 
assigns,  a  rent  of  84/.  per  annum, ; 
to  repair.  It  then  stated  that  aft 
on  the  7th  of  July,  in  the  year  1 
another  indenture  made  betwe 
plaintiff  of  the  one  part,  and  thi 
dant  of  the  other  part,  reciting  t 
of  the  23rd  of  September  1830,  8 
the  plaintiff  had  agreed  to  take  wi 
security  a  mortgage  of  the  said  h 
premises  for  the  sum  payable  as 
after  mentioned,  it  was  witnessed  thi 
Allen  did  bargain,  sell,  assign,  tran 
set  over  unto  the  plaintiff,  his  ei 
administrators  and  assigns,  the  ] 
comprised  in  and  demised  by  the 
before  in  part  recited  indenture  of 
the  23rd  of  September  1830,  wi 
appurtenances,  and  the  right,  tide 
terest  of  the  said  Daniel  Allen  th 
hold  the  same   unto  him,  his  es 
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LxvunistratorsandaasignB,  for  all  the  residue 
.CTK  unexpired  of  the  term  of  fifty-five 
»sk3n  created  by  the  said  thereinbefore  rc- 
t/e^  indenture   of  lease,  subject  to  the 
i'xxt.a  and  covenants  in  the  same  indenture 
sSGTved  and  contained ;  and  also  subject  to 
proviso  or  agreement  for  redemption  by 
\e   said  Daniel  Allen,  his  heirs,  executors 
n.d  administrators,  on  pa3rment  by  him  or 
heTn  of  530/.,  with  interest,  at  the  rate  of 
»l.   per  cent,  per  annum,  at  a  day  therein- 
before mentioned  and  then  long  since  past, 
and  with  power   to   sell  on  giving  three 
months*  notice.     It  then  stated  that,  pur- 
niant  to  that  power,  notice  had  been  given 
to    sell,   that  Daniel   Allen   had  become 
insolvent,  and  that  the  plaintifi*  had  agreed 
to  sell  to  the  defendant  for  500/.     It  then 
^ted,  that  in  consideration  of  the  500/. 
u&  hand  paid  to  the  plaintiff,  the  plaintiff 
tiftrgained,  sold,  assigned  and  transferred 
***d  set  over  to   the  defendant  all  those 
^  tenements  described  in  the  lease,  to 
"^^e  and  to  hold  the  premises  from  the 
•3rd  of  June  then  next,  for  and  during  all 
™e  rest,  residue  and  remainder  of  the  term 
^fifty-five  years  granted  by  the  herein- 
before recited  indenture   of  lease  of  the 
^'d    of  September  1830,  and  from  and 
■©•olutely  discharged  from  the  mortgage 
j!®**t  of  530/.  and  interest,  and  every  part 
"j€»^of,  and  of  and  from  all  rights  or  equity 
^^  I'edemption  of  the  said  Daniel  Allen,  his 
^ecutors,  administrators  or  assigns,  subject, 
'^^©i^eless,  to  the  thereinbefore  mentioned 
^**e  to  Thomas  Taylor,  and  the  payment 
the  yearly  rent  of  84/.  reserved   and 
*5i^^  payable  in  and  by  the  said  recited 
*^enture  of  the  23rd  of  September  1830, 
1^^    to  the  performance  of  the  covenants. 
then   stated  that   the  defendant  covc- 
p'^tod  at  all  times  during  the  continuance 
^h^  said  term>  of  fifty -five  years  thereby 
***^iied,  or  intended  so  to  be,  well  and 
^^y*  to  pay,  or  cause  to  be  paid  the  said 
J^^ly  rent  of  84/.  by  the  said  recited  in- 
'^^lare  reserved  and  made  payable,  and 
^^^  performed  and  fulfilled,  and  keep  all 
^  Covenants,  provisoes  and  agreements  in 
^  ^ciid  indenture  contained  on  the  tenants', 
•^es' or  assignees'  part  to  be  observed  and 
^^Ormed.     It  then  stated  that  the  defen- 
^^    entered  upon  the  premises  thereby 
T^Kned,  and  alleged  as  breaches   {inter 
'^J  the  non-payment  of  three  quarters 


rent,  and  the  non-repair  of  the  premises, 
to  the  plaintiff's  damage,  &c. 

Plea — That  before  the  breach  of  the 
covenants  the  defendant  had  assigned  all 
his  term,  right  or  interest  in  the  premises 
(if  any)  to  one  Edward  Lawson,  provided 
that  the  said  assignment  should  not  be 
treated  as  implying  that  the  said  term  was 
existing,  or  that  the  defendant  had  any 
interest  therein.     Verification. 

Special  demurrer  and  joinder. 

Phipson  {!),  in  support  of  the  demurrer. 
-—The  plea  is  clearly  bad,  if  the  assign- 
ment to  the  defendant  was  operative. 
But  it  will  be  objected  that  the  effect  of 
the  deeds  stated  in  the  declaration  is,  that 
the  term  granted  by  the  plaintiff  to  Allen 
was  merged  by  the  mortgage  of  the  7th  of 
July  1832,  and  that  the  conveyance  to  the 
defendant  therefore  was  inoperative.  A 
merger,  however,  only  takes  place  when 
the  estates  are  held  in  the  same  legal  right. 
(Upon  this  point,  he  referred  to  Wiscofs 
case  (2)  and  the  note  thereto  in  the  edition 
by  Fraser ;  Bro,  Abr,  tit.  *  Surrender,* 
pi.  52 ;  Vin.  Abr.  *  Surrender,'  G,  I ;  Prea^ 
tofCs  Conveyancing,  vol.  3,  p.  273.)  Here, 
the  plaintiff  had  the  term  as  executor. 

[Parke,  B. — He  could  not  have  it  as 
executor.] 

But  assuming  that  there  was  a  merger 
of  the  term,  the  defendant  is  nevertheless 
liable,  because  there  is  a  re-creation  of  the 
lease,  as  between  the  plaintiff  and  the  de- 
fendant. It  is  an  indenture,  and  purports 
to  be  from  the  plaintiff  and  to  the  defen- 
dant, and  there  is  a  reservation  of  rent,  so 
that  the  defendant  is  lessee  by  direct  de- 
mise. The  intent  of  the  parties  was,  that 
the  one  should  divest  himself  of  the  pos- 
session, and  the  other  come  into  it  for  a 
determinate  time,  and  the  intention  will  be 
upheld  by  the  Court,  if  possible.  Bac, 
Abr,  *  Lease,*  k.  Thus,  in  Wilkinson  v. 
Hall  (3),  where  the  plaintiff  mortgaged 
land  in  fee,  with  a  proviso  for  redemption 
on  payment  of  the  principal  in  June  1833, 
but  it  was  agreed  that  the  mortgagee  should 
not  call  in  the  principal  until  1840,  if  in- 
terest were  regularly  paid  in  the  mean  time, 

(1)  Nov.  19,  before  Pollock,  C.B.,  Parke,  B., 
Alderson,  B.  and  Plait,  B. 

(2)  2  Hop.  61  ft. 

(3)  3  Bing.  N.C.  508;  8.c.  6  Law  J.  Rep.  (M.S.) 
C.P.  82. 
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and  that  the  mortgagor  should  hold  the 
premises  and  take  the  rents,  issues  and 
profits  for  his  own  use  until  default 
should  be  made  in  the  payment  of  the 
principal  and  interest,  it  was  held  that  this 
deed  operated  as  a  re-demise  to  the  mort- 
gagor till  1840.  If  the  plamtiff  had 
been  seised  in  fee,  the  defendant  would 
take  the  legal  estate  imder  the  Statute  of 
Uses.  There  may  be  a  lease,  although 
the  whole  of  the  lessor's  interest  is  parted 
with — Pollock  V.  Stacy  (4). 

[Parke,  B. — There  must  be  a  reversion 
in  the  lessor.  The  question  is  discussed 
in  a  learned  note  to  Spencer*s  case — Smithes 
Leading  Cases,  vol.  2,  p.  38  g.'] 

Very  inapt  words  have  been  held  suffi- 
cient to  create  a  lease,  as  where  a  deed 
purporting  to  be  an  assignment  of  a  term, 
was  held  to  be  a  new  grant  for  the  residue 
of  the  years  yet  to  come.  The  words 
used  being  ''grant,  bargain,  sell,  assign 
and  set  over" — Denn  d.  Wilkins  v.  Ke- 
meys(J5i).  Lord  Ellenborough  there  said, 
that  there  was  a  resuscitation  of  the  term 
by  the  words  "  grant,  bargain,  and  sell " 
as  well  as  "  assign,"  thereby  intimating  that 
"assign"  would  have  sufficed.  Here  the 
words  are  "  bargain,  sell,  assign,  transfer 
and  set  over."  A  covenant  to  stand  seised 
has  been  held  to  amount  to  a  lease  — 
Wright  d.  Bassettv.  Thomas  (6) ;  so  a  cove- 
nant that  A.  should  enjoy  —  Wright  v. 
Cariwright  (7).  The  defendant  therefore 
took  as  lessee,  and  is  liable  upon  the  cove- 
nants. 

Watson^  contr^. — The  defendant  is  not 
liable,  except  in  respect  of  the  term,  and 
that  was  merged  by  the  mortgage  to  the 
plaintiff.  The  rent  is  reserved  in  respect 
of  the  land  alleged  to  be  leased  for  the 
residue  of  that  term,  and  the  covenants  to 
be  performed  are  the  covenants  relating  to 
that  term,  and  if  the  term  has  ceased,  the 
covenants  are  gone — Pitman  v.  Woodbury 
(8).  No  interest  in  fact  passed  to  the 
defendant,  and  therefore  no  action  is 
maintainable. 

[Parke,  B. — Here  it  is  said  that  the 

(4)  9  an.  Rep.  1033 ;  s.c.  16  Law  J.  Rep.(N.s.) 
an.  132. 

(5)  9  East,  366. 

(6)  3  Burr.  1441. 
(7)1  Ibid.  282. 
(8)  3  Excb.  Rep.  4. 


term  is  resuscitated ;   and  the  d 
takes  as  lessee.] 

1 1  is  not  declared  upon  at  a  lease* 
assignment,  and  the  difference  is  i 
The  incidents  of  an  assignment  ai 
lease  are  materially  different.  1 
"  grant"  is  not  used  as  it  ought 
been,  and  then  the  words  "  set  i 
assign"  clearly  apply  to  an  exists 
and  were  not  intended  to  cieati 
relationship  between  the  parties. 

[Parke,  B. — There  is  no  impfi 
nant  for  the  title  during  the  period 

No ;  nor  any  covenant  for  qoii 
ment.  The  assignment  is  for  thi 
of  the  particular  term.  There 
intention  to  create  the  relatio] 
landlord  and  tenant.  Wiikimsom 
was  commented  upon  in  Doe  d.  j 
V.  Lightfoot  (9).  Where  the  obje 
parties  is  to  make  an  independei 
the  intention  to  be  inferred  from  tl 
of  the  deed  may  aid  the  Court  in 
a  construction  upon  the  words  xm 
to  carry  out  that  object ;  but  in  the 
instance,  where  an  assignment  wai 
contemplated,  there  is  no  reasoii  l 
struing  it  as  a  lease.  Nor  can  tfa 
lease  without  the  lessor  has  the  rei 

[Parke,  B.  referred  to  BarreU  i 
(10).] 

PoUock  V.  Stacy  cannot  be  snpp 

Phipson,  in  reply. — The  ai^guroi 
is  drawn  from  the  words  subject  to 
reserved  "  in  the  indenture  of  the 
September  1830,"  is  of  no  weight, 
they  are  only  used  as  words  of  detij 
and  it  is  immaterial  that  the  term  hai 
Suppose  a  lease  had  been  referred  I 
had  expired  by  effluxion  of  time, 
ence  to  it  woiild  only  be  for  the  { 
of  identification. 

[Platt,  B.— The  word  "  term" 
only  the  period.] 

[Parke,  B.  —  Suppose    the  df 
had  been  evicted,  would  he  have 
medy  ?] 

If  that  is  an  objection  the  answei 
the  parties  meant  that  there  shof 
lease  without  a  covenant  for  title.  1 
meaning  can  be  given  to  the  deed  tl 

(9)  8  Mee.  &  W.  553;  r.c  18  Law  J.B 
Exch.  151. 

(10)  14  Ibid.  348 ;  a.c.  14  Law  J.  R 
Exch.  308. 


MICHAELMAS  TERM.  1851. 


55 


splaintiff*8  right  of  action. 
ry  is  distinguishable,  be- 
lesaee  took  nothing,  and 
not  liable  upon  the  cove- 
afiendant  takes  and  enjoys 

Cur,  adv.  vtdt. 

aow  delivered  by — 

le  stated  the  pleadings, 
On  the  argument  of  this 
given  up,  and  the  ques- 
n  the  declaration  was 
I  admitted,  for  the  plain- 
that  on  the  face  of  the 
erm  for  fifty-five  years 
^en  merged  by  the  lessor 
nent  of  the  whole  term, 
of  mortgage;  but  he  con- 
nect of  die  conveyance  to 
I  to  create  a  new  term  of 
I  as  the  unexpired  part 
id  that  the  defendant  has 
Y  the  reserved  rent  and 
ing  the  rest  of  the  term, 
3nant  was  good  in  law ; 
it  opinion.  The  plain- 
y  deed,  set  out  in  the 
isideration  of  500/.  paid, 
I  the  tenement  of  which, 
merger  apparent  on  the 
he  must  be  taken  to  be 
1  the  residue  of  the  term 
t  after  the  25  th  of  June 
\  of  that  deed.  There  is 
term  might  be  created 
Q  and  sale  to  the  defen- 
estion  is  whether  the  use 
m**  is  to  prevent  their 
son  that  the  term  had 
We  are  very  glad  to 
3  authority  to  enable  us, 
to  construe  this  instru- 
effect  to  the  intention  of 
word  "  term,*'  according 
nderson,  C.  J.,  in  Green  v, 
y  be  taken  not  only  for 
r  the  time,  as  the  residue 
mean  so  many  years  as 
be  to  come;  and  the  same 
lown  by  Lord  Mansfield, 
Wright,  If  we  construe 
'  in  this  case,  to  be  the 


number  of  years  unexpired,  and  not  the 
interest  in  Uie  tenement,  we  give  efiect  to 
the  instrument,  which  oUierwise  would  be 
void  altogether,  and  the  money  which  the 
defendant  paid  for  his  purchase  lost.  In 
the  case  of  Denn  d,  WUkina  v.  KemeyM 
Lord  EUenborough  appears  to  have  had 
no  doubt  there  was,  under  similar  circum- 
stances, what  may  be  termed  a  resusci- 
tation of  the  term,  and  the  rest  of  the 
Court  seem  to  have  acquiesced.  It  is 
apparent  on  the  face  of  the  deed  that  both 
parties  supposed  the  term  not  to  be  merg- 
ed, but  they  were  under  an  error,  and  it 
is  clear  they  both  meant  the  defendant  to 
enjoy  the  same  for  a  certain  number  of 
years,  and  that  intention  has  been  carried 
into  effect,  and  the  defendant's  covenant 
thereupon  enforced. 

In  the  view  which  we  take  of  the  case 
it  is  unnecessary  to  consider  whether  the 
Court  of  Queen's  Bench  were  right  in  the 
view  they  took  of  the  Nisi  Prius  decision 
of  Poultney  v.  Holmes  (12),  in  the  case  of 
Pollock  V.  Stacy ^  or  this  Court,  which  took 
a  different  view  in  the  case  of  Barrett  v. 
Rolph,  It  is  not  necessary  for  us  to  rely 
on  the  authority  of  the  case  of  Pollock  v. 
Stacy,  Therefore,  there  will  be  judgment 
for  die  plaintiff. 

Judgment  for  the  plaintiff. 


} 


BTAN  V,  8HILC0CK. 


When    Wrongful  —  Opening 


1851. 
Nov.  24, 

Distress, 
outer  Door. 

A  landlord^  in  order  to  distrain  may  open 
the  outer  door  in  the  ordinary  way  in  which 
other  persons  using  the  building  are  accus- 
tomed  to  open  it. 

Therefore,  where  the  door  of  a  stable  was 
kept  closed  by  a  padlock  attached  to  a  move^ 
able  staple,  and  the  owner  and  other  per^ 
sons  usually  opened  the  door  by  putting  out 
the  staple, — Held,  that  a  distress  made  upon 
goods  in  the  stable  after  an  entry  in  this 
mode  was  legal, 

Quaere — whether  a  distress  is  void  where 
the  outer  door  is  improperly  broken. 

Case  for  a  wrongful  distress.     The  de- 


Iro.  Elis.  216. 


(12)  1  Sir.  405. 
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claration  contained  several  counts,  and  a 
count  in  trover,  which  last  only  became 
material. 

Plea — Not  guilty  by  statute. 

At  the  trial,  before  Parke,  B.,  at  the 
first  sittings  for  Middlesex  in  Trinity  term, 
1851,  it  appeared  that  the  plaintiff  was 
tenant  to  the  defendant  of  some  premises, 
including  a  stable,  and  rent  being  in  arrear, 
a  distress  was  put  in,  and  goods  in  the 
stable  seized.  Upon  the  stable  door  was 
a  padlock  attached  to  a  staple,  which  was 
loose  in  the  external  woodwork  of  the  door, 
and  could  be  easily  taken  out  and  put  in 
again,  and  access  to  the  stable  was  obtained 
by  thus  taking  it  out,  and  not  by  unlock- 
ing the  padlock.  The  jury  found  that 
upon  the  occasion  in  question  the  staple 
was  pulled  out  without  violence,  and,  the 
entry  thus  effected,  the  distress  was  then 
made.  Under  the  direction  of  his  Lord- 
ship, a  verdict  was  entered  for  the  defen- 
dant, with  leave  to  the  plaintiff  to  enter  a 
verdict  for  him. 

A  rule  having  been  obtained  accord- 
ingly— 

Fortescue  now  shewed  cause  (1). —  It 
may  be  conceded  that  an  outer  door  of  a 
house  cannot  be  broken  forcibly  open  by 
a  sheriff  to  execute  civil  process,  or  for  a 
landlord  to  distrain,  but  for  each  of  those 
purposes  an  entry  may  be  effected  in  the 
ordinary  and  usual  way  adopted  by  the 
inmates  or  persons  using  the  building— 
Semayne*8  case  (2),  Duke  of  Brunswick  v. 
Slowman  (3).  Thus,  lifting  a  latch  or  turn- 
ing a  key,  or,  as  in  this  case,  withdrawing 
a  staple,  would  be  justifiable.  In  Hansett 
V.  the  Sheriff  of  Yorkshire  (4),  the  sheriff 
was  held  liable  for  negligence  in  not  exe- 
cuting process  because  he  did  not  obtain 
access  to  the  house  by  getting  over  a  wall 
with  a  ladder,  the  family  then  occupying 
the  house  having  locked  up  the  front  door, 
and  adopted  this  method  of  getting  into 
the  house. 

[Alderson,  B. — Would  opening  a  door 
wiUi  a  ^cklock  be  violence  ?] 

(1)  Nov.  18,  before  Pollock,  C.B.,  Parke,  B., 
Alderson,  B.,  and  Piatt,  B. 
(1)  5  Rep.  91,  a, 

(3)  8  Com.  B.  Rep.  317  ;  8.  c.  18  Law  J.  Rep. 
(N.8.)  C.P.  299. 

(4)  Not  reported,  but  now  cited,  ex  relatione 
Hugh  Hill  and  Wataon. 


Yes;  because  tkat  would  not 
usual  way  of  entering  the  hoiiM 
said,  indeed,  in  Com,  Dig,  '£x 
C,  5,  that  a  sheriff  cannot  open  1 
though  it  be  only  latched ;  but  th 
rities  there  referred  to  do  not  su] 
proposition  (5). 

[Parke,  B.— In  Co.  Litt.  161  a, 
down  that  a  landlord  cannot  bre 
gates  or  break  down  inclosures  1 
distress.] 

That  passage  relates  to  violence 
lent  to  a  disseisin.  In  Vtn.  Ab 
tress,'  £,  2,  it  is  cited  with  th 
"  fling  open,"  instead  of  "  break 
In  Brown  v.  Glenn  (6)  it  was  held, 
that  a  bam  can  no  more  be  broken  o; 
a  house ;  but  Penton  v.  Browne  (' 
authority  to  the  contrary.  Th 
there  held  that  in  an  action  of  tret 
entering  the  bam  of  the  plaintiff^ 
fendant,  having  justified  under  a 
the  door  being  open,  a  replication 
door  of  the  bam  was  shut,  was  ba 
shewing  that  the  sheriff  might  open 
without  violence. 

[Parke,  B. — It  may  have  been 
on  the  ground  that  in  justifying  th< 
of  goods  in  execution  in  a  ham  iti 
terial  whether  the  door  be  open 
(8).  Then,  as  to  the  other  po 
Semayne's  case  it  is  said  tba 
sheriff  improperly  breaks  an  outer 
execution,  that  execution  is  good  a 
he  is  guilty  of  a  trespass  in  breal 
door;  and  that  dictum  is  founde 
the  Year  Book,  18  Edw.  4.  4,fl. 
authorities  are  referred  to  in  a  lean 
in  the  last  edition  of  Sndth's  Leadin 
vol.  1.  p.  46,  6.] 

Kerhey  v.  Denby  (9)  is  an  auth 
the  contrary. 


(5)  The  authorities  are,  Semayne*!  om 
92,  Cro.  Eliz.909,  Moore,  668,  YeW.  28 ; 
are  placed  in  Coin.  Dig.  as  authorities  t' 
sheriff  cannot  break  a  house,**  and  the  im 
graph  is,  "  neither  can  he  open  the  door/' 

(6)  20  Law  J.  Rep.(N.s.)  Q.B.  205. 

(7)  I  Sid,  186. 

(8)  The  Court  in  the  case  cited  said  that 
must  be  inferred  to  be  in  a  6eld,  and  not 
a  house,  but  they  agreed  that  if  it  acHoiDei 
parcel  of  a  house,  it  could  not  be  broken  i 
poet  estre  infringi.^ 

(9)  1  Mee.  &  W.  336 ;  8.e.  5  Law  J.  B 
Exch.  162. 
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KS,  B. — It  was  not  necessary  to 
lie  point  in  that  case.] 
Duke  of  Brunswick  v.  Slowman 
tot  hstve  been  decided  as  it  ^as  if 
ration  had  been  held  good. 
frey  and  Proweit,  in  support  of  the 
rhe  sheriff  is  not  justified  in  break- 
31  the  door  by  force,  for  the  prin- 
,  that  every  man's  house  is  his 
The  question  is,  whether  the  door 
or  shut,  and  the  circumstance  that 
ipier  enters  in  a  particular  way  is 
rial.  Suppose  he  chose  to  enter  by 
dow,  would  that  justify  the  sheriff 
ord  in  doing  the  same  ? 
KE,  B. — ^A  distress  may  be  made 
*Mra8,'} 

n  V.  Glenn  is  a  distinct  authority 
ir  of  the  plaintiff.  Here  the  staple 
ed  to  the  freehold,  and  could  not 
)ved  without  violence. 
LOCK,  C.B. — Was  the  door  intended 
istened  or  merely  closed  ?] 
.EE,  B. — It  is  analogous  to  a  door 
sed  with  a  latch.] 

mtry  by  lifting  the  latch  would 
rfent  to  constitute  burglary.  Com. 
Execution,'  E,  5,  already  referred 
w  the  illegality  of  this  entry,  and 
icution  is  altogether  void — Brown  v. 

iKE,B.-r-In  that  case  Semayne'scase 
!  18  Edw.  4, 4,  a.  were  not  cited  upon 
int.  In  Vin,  Ahr.  tit.  *  Replevin,* 
9,  there  is  a  case  that  in  replevin  for 
ig  doors  and  making  a  distress  the 
»d  not  answer  the  breaking  of  the 
but  the  reason  may  be  that  that 
On  is  immaterial  in  the  count,  for  it 
t)  be  stated  by  way  of  reply.] 

referred  also  to  Fitzh.  Ahr,  tit. 
»8,*  pi.  21,  and  Wallace  y.  King  (10). 
Cur,  adv,  vult, 

iudgmcnt  of  the  Court  was  now 
dby— 

:>CK,  C.B.  — The  question  in  this 
tl8  on  the  power  of  a  landlord  in 
a  distress,  i.  e,  how  far  he  is  jus- 
making  an  entry  into  premises  for 
^se,  where  no  more  force  is  neces- 
iQi  the  ordinary  force  requisite  to 
door  which  is  fastened  in  order  to 

(10)  1  H.  Black.  13. 
f  SniBS,  XXL^ExcnKQ. 


keep  it  closed,  and  not  for  the  purpose  of 
keeping  persons  out.  According  to  the 
evidence  in  the  present  case  the  door  had 
on  it  a  padlock  with  a  staple,  and  the  mode 
in  which  the  owner  and  every  one  else 
opened  the  door  in  order  to  get  in  was 
by  pulling  out  the  staple,  which  served 
the  purpose  of  the  button  or  nail  which  we 
sometimes  find  used  for  keeping  gates 
"  shut,"  an  ambiguous  word  which  signifies 
either  a  mode  of  preventing  a  door  from 
opening  of  itself,  or  of  preventing  its  being 
opened  except  by  those  who  have  the  key, 
or  by  force  and  violence.  The  jury  having 
found  that  this  padlock  and  staple  were  not 
placed  there  with  intent  to  keep  the  door 
fastened,  but  only  closed,  and  the  verdict 
not  being  objected  to  as  against  evidence, 
the  question  resolves  itself  into  this,  whether 
a  landlord,  who  on  coming  to  premises  for 
the  purpose  of  distraining,  finds  the  outer 
door  closed  but  capable  of  being  opened  by 
lifting  a  latch,  is  justified  in  so  doing.  We 
think  that  he  has  authority  by  law  to  open 
the  door  in  the  ordinary  way  in  which 
other  persons  could  do  it,  when  it  is  left 
so  as  to  be  accessible  to  all  who  have  occa- 
sion to  go  into  the  premises.  In  the  1  Inst, 
161,  a.  Lord  Coke  writes  thus  on  the 
term  "  Enclosure,"  which  is  explained  in 
the  237th  section  of  Littleton,  on  whom  he 
is  commenting :  "  Enclosure  ....  for  the 
lord  cannot  break  open  the  gates,  or  break 
down  the  inclosures  to  take  a  distress,  and 
therefore  the  law  accounts  it  a  disseisin." 
Now,  of  the  two  matters  thus  taken  together, 
the  breaking  down  the  inclosures  is  clearly 
equivalent  to  a  forcible  entrance  ;  and  we 
think  that  the  breaking  open  the  gates 
must  be  understood  to  mean  a  breaking 
with  that  degree  of  violence  which  is  equi- 
valent to  such :  for  Coke  speaks  of  it  as 
amounting  to  a  disseisin.  He  then  goes 
on  :  **  But  all  these  are  intended  by  Little- 
ton to  be  disseisins  after  an  actual  seisin 
had  ;  and  when  the  rent  is  behind ;  other- 
wise none  of  these  are  disseisins  at  all." 
Now,  there  is  a  passage  in  Fitzh,  Ahr,  tit. 
*  Distress,*  pi.  21,  as  follows  :  "  Nota,  that 
a  man  came  to  the  stable  of  his  tenant  to 
make  a  distress,  and  when  he  came  the  door 
was  shut  with  a  bar,  and  he  put  in  his  hand 
to  a  hole  (i7  mitt  eins  sa  main  a  un  ptuz) 
and  took  away  the  bar  and  opened  the  door, 
and  entered  and  took  two  cows  in  the  name 
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of  a  distress,  and  because  he  opened  the 
door  in  this  manner  it  was  adjudged  that 
the  distress  was  tortious.'*  This  case  very 
much  resembles  that  of  a  man  who,  in 
finding  a  hole  in  a  door  or  pane  of  glass 
puts  his  hand  in  to  remove  the  fastening  of 
the  door  or  window,  and  so  gets  into  the 
premises^  which  no  doubt  amounts  both  to 
burglary  and  trespass,  seeing  that  it  is  not 
the  accustomed  way  of  getting  in.  The 
authority  of  Lord  Coke  is,  therefore,  in 
favour  of  the  defendant,  and  the  case  from 
Fitzherhert  to  the  contrary  turns  out  not 
to  be  accurate.  We  may  observe  that  as 
to  the  passage  referred  to  during  the  argu- 
ment in  Com,  Dig,  *  Execution,'  that  the 
sheriff  may  not  open  a  latch,  Uiere  is  no 
reference  to  any  authority  in  support  of  it, 
and  it  is  clear  that  the  cases  cited  do  not 
support  that  proposition.(l  I )  However,  that 
passage  applies  only  to  a  sheriff  entering 
a  dwelling-house  under  an  execution.  On 
the  other  point  made  in  this  case,  it  becomes 
unnecessary  to  pronounce  an  opinion. 
Rule  discharged. 


1851 
Nov.  8 


».} 


QOUGn    r.    TINDON    AND    AN- 
OTHER. 


Promissory  Note — Delivery  after  Death 
of  Maker — Account  stated — Payment  under 
mistake  as  to  legal  Liability, 

A,  at  his  death,  left  among  his  papers  two 
letters  sealed,  and  directed  to  the  plaintiff 
(who  had  been  his  housekeeper  for  some 
years,  but  had  left  his  service  after  giving 
birth  to  a  child,  of  which  he  was  the  father) 
containing  two  promissory  notes  for  400l. 
and  200^.  respectively.  In  one  letter  the 
note  was  said  to  be  "  in  consideration  of  the 
long  and  faithful  services  of  the  plaintiff'*; 
in  the  other  he  had  written  **  in  addition 
to  any  sum  I  owe  you  I  inclose  2001,  as 
a  mark  of  my  respect,"  The  defendants, 
who  were  the  executors  of  A,  paid  200Z. 
after  his  death  on  account  of  these  notes  to 
the  plaintiff,  and  promised,  in  writing,  to 
pay  the  residue,  but  subsequently  declined 
to  do  so  ;  and  the  plaintiff  brought  an  action 
of  assumpsit  against  them,  in  which  were 
counts  upon  the  notes,  and  a  count  upon  an 

(11)  See  supra,  note  5. 


account  stated  with  the  defendants  as  e 
tors. 

Held,  that  the  testator*8  estate  wa 
liable  in  respect  of  the  notes\  as  ihe^ 
not  been  delivered  by  him  to  the  pta 
and  could  not  operate  as  testamentary 
positions,  because  not  in  conformity  wii 
1  ^  2  Vict,  c,  26.  (the  Wills  Act) ;  and 
also,  that  the  defendants  were  not  liable 
the  count  for  an  account  stated,  beeam 
payments  and  promise  had  been  made  i 
a  mistake  as  to  the  liability  of  the  testi 
estate,  and  without  consideration. 

Assumpsit  against  the  defendant 
executors  of  one  Clarke.  The  first 
counts  were  upon  promissory  notes 
400Z.  and  200/.  respectively,  made  by 
testator  in  favour  of  the  plaintiff,  and  ti 
was  also  a  count  upon  an  account  iti 
with  the  defendants  as  executors. 

Plea — The  general  issue. 

At  the  trial,  before  Parke,  B.,  at 
Warwick  Summer  Assizes,  1851,  it 
peared  that  the  plaintiff  had  been  fbrnu 
years  in  the  service  of  the  testator 
housekeeper,  but  had  left  after  having ' 
a  child  by  him.  At  his  death  the  del 
dants,  who  were  his  executors,  foi 
among  his  papers  two  letters  sealed 
directed  "  for  Sarah  Gough,  my  late  i 
vant,"  one  of  which  contained  die  piot 
sory  note  for  400/.  The  letter  stated  t 
it  was  "  in  consideration  of  her  long 
faithful  services,"  and  that  his  exeen 
would  pay  her  the  amount  of  the  n 
There  was  also  another  letter  similJ 
addressed,  and  inclosing  the  note  for  20 
and  in  the  letter  there  was  the  foUoi 
passage  :  "  In  addition  to  any  sum  I  • 
you  I  inclose  you  200/.  as  a  mark  of 
respect"  ;  and  there  was  also  a  recomn 
dation  that  the  amount  should  be  inve 
for  the  benefit  of  the  child.  The  n 
and  letters  were  in  the  handwriting  of 
testator,  and  were  handed  to  the  plaii 
by  the  defendants,  who  afterwards  pait 
the  plaintiff  200/.  on  account  of  the  nc 
and  promised  by  letter  to  pay  the 
mainder,  but  subsequently  they  decl 
to  do  so,  and  thereupon  the  action 
brought.  His  Lordship  directed  the  pi 
tiff  to  be  nonsuited,  being  of  opinion 
the  notes  were  invalid,  as  they  could 
operate  as  testamentary  dispositions, 
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rere  void  under  the  1  &  2  Vict  c.  26. 
Us  Act) ;  and  that  the  executors 
kcted  under  a  mistake  of  law  as  to 
)ility,  there  was  no  evidence  to  sup- 
account  stated,  and  no  considera- 
their  promise  to  pay. 
rey  now  moved  to  set  aside  this 
and  for  a  new  trial. — The  con- 
n  for  the  notes  was  expressed  in 
rs,  which  referred  in  distinct  torms 
work  and  services  of  the  plaintiff, 
conduct  of  the  executors  was  such 
nder  them  liable  upon  an  account 

LE,  B. — The  notes  were  invalid  as 
r  want  of  delivery  in  the  testator's 
and  they  could  not  operate  as  tes- 
py  dispositions,  because  they  were 
$ted  in  conformity  with  the  Wills 
"he  executors  had  paid  under  a 
as  to  their  legal  liability.] 
>se  there  was  a  debt  ugon  a  pro- 
note  which  could  not  be  given  in 
t  because  improperly  stamped,  why 
not  the  executors  be  bound  by 
te  in  respect  of  the  amount  of  such 
Suppose  the  words  had  been 
you  two  hundred  pounds,"  there 
ave  been  evidence  of  the  testator's 
;  and  the  letters  in  this  case  are 
nt  to  a  distinct  admission.  A  coun  t 
:  and  labour  was  struck  out  of  the 
ion  by  order  of  a  Judge  at  chambers. 
IE,  B. — Had  it  been  retained,  it 
ave  been  a  question  for  the  jury, 
the  services  were  rendered  oh  the 
}f  payment.] 

k:k,  C.B. — The  nonsuit  was  right. 
3s  were  meant  only  to  operate  after 
ktor's  death,  but  this  intention  was 
by  the  Wills  Act ;  and  the  pro- 
he  defendants  was  made  only  with 
i  to  their  supposed  liability  upon 
tea. 

E,  B. — There  is  no  account  stated 
Y  due  and  owing.  There  is  primd 
tb  an  account  stated,  but  when  it 
Ined  that  the  promissory  notes  are 
,  the  account  stated  is  shewn  not 
money  due  and  owing. 
ifONy   B.   and   Martin,   B.  con- 

Rule  refused. 


1851.     \ 
)ec.  5.    J 
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THABHETT  ©.  TREVOR,  in  re 
Dec.  5,     /  UNDERWOOD. 

Attornet^ —  Undertaking — Lien. 

Ay  an  attorney f  on  obtaining  from  B^ 
another  attorney,  the  papers  belonging  to  a 
former  client  ofB,  wrote  to  B,  as  follows  ;— 
"  Out  of  any  monies  which  I  may  receive  on 
this  or  any  other  proceeding  on  her  account^ 
I  will  hand  you  such  balance  as  may  remain 
due  of  your  bill  of  costs  as  settled  at  91," 

Held,  that  A,  was  bound  upon  this  under- 
taking  to  pay  over  to  B.  the  amount  of  the 
costs  due  to  him  from  the  first  monies  he 
should  receive  on  account  of  the  client^  with- 
out deducting  therefrom  any  costs  that  might 
be  due  to  himself  for  recovering  such  monies^ 
or  otherwise. 

This  was  a  rule  calling  upon  A.  O.  Un- 
derwood, an  attorney  of  Uiis  court,  and 
attorney  for  the  plaintiff  in  the  above  cause, 
to  shew  cause  why  he  should  not  pay  to  W, 
T.  EUaby  the  sum  of  71,  16s,  pursuant  to 
his  undertaking,  which  he  had  given  to  W. 
T.  Ellaby  upon  receiving  from  him  certain 
papers  belonging  to  the  plaintiff  in  the 
above  action. 

It  appeared  upon  the  affidavits  that  W.  T. 
Ellaby  had  been  the  attorney  for  the  plain- 
tiff, and  having  required  payment  of  his 
bill,  Mr.  Underwood  had  written  to  him 
the  following  letter : — "  Dear  sir, — I  had 
advised  the  plaintiff  to  pay  to  you  the  sum 
of  2s,  per  week,  the  sum  mentioned  in 
your  favour  of  this  date,  which  she  has 
agreed  to  do  (without  any  more).  Out  of 
any  monies  which  I  may  receive  on  this 
or  any  other  proceeding  on  her  account,  I 
will  hand  you  such  balance  as  may  remain 
due  of  your  bill  of  costs  as  settled  at  9/." 
(Signed)     "A.  O.  Underwood."^ 

The  action  had  proceeded  and  monies 
had  been  received  on  account  of  the  plain- 
tiff, by  Mr.  Underwood,  and  he  had  been 
applied  to  for  the  sum  of  7/.  16^*  which 
remained  due  to  Mr.  Ellaby  out  of  the  9/. 
above  mentioned.  This,  however,  he  did 
not  do,  and  the  rule  was  thereupon  obtained, 
against  which — 

BramweU  shewed  cause  (1),  and 

Simon  was  heard  in  support  of  the  rule. 
Cur,  adv,  vult, 

(1)  Nov.  22,  before  l>oUock,  C.B.,  Parke,  B., 
Alderson,  B.  and  Piatt,  B. 
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Judgment  was  now  delivered  by — 

Parke,  B. — ^We  took  time  to  look  into 
the  affidavits  and  to  consider  the  eflfect  of 
the  undertaking.  The  undertaking  was 
upon  the  handing  over  of  certain  documents, 
and  was  in  the  following  terms. — [His 
Lordship  read  the  letter  set  out  above,  and 
proceeded.]  —  The  papers  were  handed 
over  to  Mr.  Underwood,  who  undertook 
the  conduct  of  the  suit  from  that  time. 
The  suit  has  now  come  to  a  close,  and  he 
is  entitled  to  receive,  or  has  received, 
the  proceeds,  from  the  defendant.  The 
learned  counsel  on  shewing  cause  set  up 
for  the  first  time, — because  that  never  ap- 
pears to  have  been  set  up  in  the  correspon- 
dence, nor  was  the  objection  ever  made  in 
the  affidavits, — that  his  client  was  only 
bound  to  pay  out  of  the  surplus,  after  de- 
ducting liis  own  bill  as  an  attorney,  for 
which  he  had  a  lien  upon  the  sum  recovered ; 
and  a  doubt  was  entertained  at  the  time  of 
the  argument,  whether  that  was  the  mean- 
ing of  this  contract  or  not.  We  have  all  of 
us  considered  it,  and  we  are  all  satisfied 
that  there  was  an  obligation  on  Mr.  Under- 
wood to  pay  out  of^the  monies  he  received, 
without  insisting  on  his  own  lien,  and 
therefore  the  rule  must  be  made  absolute. 


Rule  absolute. 


1851 
Nov.  25 


.} 


DOE  d,  DIXIE  V.  DAVIES. 


Mortgage — Tenancy  at  Will, 

A  mortgage  contained  a  power  of  sale, 
and  then  a  proviso  and  covenant  by  the 
mortgagee,  that  no  sale  should  take  place, 
nor  any  means  of  obtaining  possession  of 
the  premises  be  taken,  until  the  expiration 
of  twelve  calendar  months  after  notice  in 
writing  of  such  intention  had  been  given  to 
the  mortgagor.  It  also  contained  a  covenant 
by  the  mortgagee  for  quiet  enjoyment  by  the 
mortgagor  as  tenant  at  will  to  the  mortgagee, 
on  payment  of  a  yearly  rent,  in  lieu  of  and 
as  interest  upon  the  mortgage  money.  The 
mortgagor  remained  in  possession  of  the  pre^ 
mises,  but  no  livery  of  seisin  was  made  to  the 
mortgagor.  Prior  to  the  commencement  of 
the  action,  there  was  a  demand  of  possession, 
but  no  notice  to  quit  was  ever  given  to  the 
mortgagor. 


Held,  that  the  effect  of  the  deed  was  i^ 
create  a  tenancy  at  will  only ;  and  that  ^^ 
demand  of  possession  without  any  notice  t^ 
quit  was  sufficient  to  entitle  the  nwrtgag^^ 
or  his  assignee  to  maintain  ejectment. 

Ejectment  by  the  assignee  of  a  mo^^ 
gagee  against  the  mortgagor. 

At  the  trial,  before  Williams,  J.,  at  ^^ 
Glamorganshire  Spring  Assizes  for  1^  ^^ 
it  appeared  that  the  premises  in  ques%^ 
had  been  mortgaged  in  fee  by  the  da-j^^ 
dant  to  one  John  Turner  as  a  security  ^ 
1,100/.,  by  a  deed,  dated  the  9th  of  JJ^e^' 
ruary  1838,  which  mortgage  was  s%ih^^ 
quently  assigned  to  the  lessor  of  the  plain- 
tiff, by  a  deed,  to  which  the  mortgagee  wtms 
a  party,  subject  only  to  the  equity  of  re- 
demption. The  day  of  redemption  fixed  in 
the  mortgage-deed  was  the  diti  of  Febn»r7 
1839,  and  it  contained  a  pow^rofsale    in 
default^  of  payment  of  the  sum  secuie^i; 
which  was  immediately  followed  by  this  pro- 
viso, **  Provided  always,  nevertheless,  axid 
it  is  hereby  declared  and  agreed,  and  be  t^ 
said  John  Turner  doth  hereby  for  himseM 
his  heirs,   executors  and   administrators! 
covenant,  promise  and  agree  to  and  witl 
the  said  David  Davies  (the  defendant),  lii< 
heirs,  executors,  administrators  and  assign^ 
that  no  sale  or  public  notice  or  advertise- 
ment of  or  for  any  sale  of  the  said  pre- 
mises, or  any  part  thereof,  shall  be  ma^* 
or  given  by  the  said  John  Turner,  his  beirs» 
executors,  administrators  or  assigns,  nCt 
any  means  by  him  or  them  be  taken  ft>^ 
obtaining  possession  of  the  same  premise** 
or  any  part  thereof,  until  the  expiration  ^ 
twelve   calendar  months   after  notice    •^ 
writing  of  his  or  their  intention  to  sell  ^^ 
obtain  possession  thereof  shall  have  bc^^ 
given  to  the  said  David  Davies,  his  be^^ 
or  assigns,  or  left  at  his  or  their  last  ^^ 
usual  place  of  abode." 

There  was  also  the  following  covens*^* 
— **  And  the  said  John  Turner  doth  bere^^ 
for  himself,  his  heirs,  executors,  admini^J^^ 
trators  and  assigns,  covenant  that  be  t-^^ 
said  David  Davies,  his  executors,  admin^^^ 
trators  and  assigns,  shall  and  may  peaceab>^^^ 
and  quietly  have,  hold,  use,  occupy,  po88cr=^^ 
and  enjoy  the  said  messuages  or  tenemcnC>^ 
lands  and  hereditaments,  with  the  W*^^^ 
tenances,  as  tenant  or  tenants  thereof  ^^ 
will  to  the  said  John  Turner,  hiscxecutor^^ 
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ton  and  assigns,  yielding  and 

*  the  same  to  the  said  John 
s  executors,  administrators  and 
arly  and  every  year,  the  clear 
1  of  55/.  by  two  even  and  equal 

payments  in  the  year,  and  on 
and  times  as  hereinafter  is  men- 
r  and  in  lieu,  satisfaction  and 
>f  the  like  annual  sum  of  55/., 
'  the  yearly  interest  of  the  said 
0/.,  the  first  payment  thereof  to 
be  made  on  the  9th  of  August 
Qg  the  date  of  these  presents.'' 
y  of  seisin  was  made  to  the  mort- 
»  continued  in  possession  of  the 
s  before  the  mortgage,  paying 
inually.  Previous  to  the  eject- 
;  brought,  there  was  a  demand 
on  ( 1 )  by  the  lessor  of  the  plain- 

•  notice  to  quit  as  upon  a  yearly 
IS  given.  Upon  these  facts,  it 
ed  that  the  action  was  brought 
y,  as  the  effect  of  the  deed  was 
3  of  the  premises  to  the  defen- 

a  tenancy  from  year  to  year, 
»le  upon  a  twelve  months'  notice, 
lip  overruled  the  objection,  and 
le  verdict  to  be  entered  for  the 
he  plaintiff,  reserving  leave  to 
mt  to  move  to  enter  the  verdict 

having  been  obtained  accord- 

and  Bowen  now  shewed  cause 
clauses  in  the  deed  which  are 
by  the  defendant,  do  not  give 
iterest  as  a  tenant  from  year  to 
8  to  entitle  him  to  a  notice  to 
the  mortgage  deed  created  a 
will,  then  the  assignment  was 
lation  of  that  tenancy,  for  the 
s  a  party  to  that  assignment, 
subject  to  the  equity  of  redemp- 

a  support  of  the  rule. — This  is 
icy  at  will,  but  either  a  tenancy 
to  year,  or  a  tenancy  until  it  is 
I  by  twelve  months'  notice.  The 
of  rent  in  the  second  proviso 
!Ct — JOchardsonw.  Langridge{2i), 

let  ii  taken  from  the  statement  in  the 

18,  before  Pollock,  C.B.,  Parke,  B., 
and  Piatt,  B. 
iitl28. 


[Parke,  B. — ^There  may  be  a  tenancy 
at  will,  although  a  yearly  rent  is  reserved, 
as  is  laid  down  in  Co,  LH.  556.  A  tenancy 
from  year  to  year  is  where  a  man  occupies 
one  year  and  then  for  another  year.  He 
is  considered  to  continue  on  the  same  terms 
from  year  to  year.  In  Walker  v.  Giles 
(4),  a  clause  Uiat  the  mortgagors  should 
become  tenants  to  the  mortgagees  of  the 
demised  premises  during  their  will  at  a 
yearly  rent,  was  held  not  to  create  a  yearly 
tenancy.] 

That  is  an  authority  in  favour  of  the 
defendant,  because  the  decision  rested 
upon  such  a  tenancy  being  inconsistent 
with  the  general  scope  of  the  deed.  Here 
the  intention  of  the  parties  was  that  the 
mortgagor  should  not  be  turned  out  with- 
out twelve  months'  notice.  An  agree- 
ment by  which  the  tenant  is  always  to  be 
subject  to  quit  at  three  months'  notice,  is 
a  quarterly  tenancy,  determinable  on  a 
three  months'  notice  to  quit,  expiring  at 
the  same  time  of  the  year  as  it  commenced, 
or  any  other  quarter  day — Kemp  v.  Derrett 
(5).  The  lessor  of  the  plaintiff  takes  the 
mortgage,  subject  to  the  existing  tenancy 
of  the  defendant  created  by  the  originsd 
mortgage  deed.  No  notice  to  quit  having 
been  given,  he  is  not  entitled  to  the  pos- 
session of  the  premises. 

Cur.  adv,  vuU. 

Judgment  was  now  delivered  by — 

Pollock,  C.B.  —  We  are  of  opinion 
that  the  rule  to  enter  the  verdict  for 
the  defendant  must  be  discharged.  The 
question  turns  upon  what  estate  or  in- 
terest Davies  had  by  reason  of  a  certain 
indenture  of  the  9th  of  February  1838, 
which  was  an  indenture  of  mortgage ;  and 
it  was  contended  that  this  indenture 
created  an  interest  that  could  not  be  put 
an  end  to  by  a  mere  demand  of  possession. 
The  ground  that  there  was  no  demand  of 
possession  failed  when  the  facts  came  to 
be  inquired  into,  and  the  learned  Judge's 
notes  were  brought  before  us,  because 
although  undoubtedly  there  had  been  no 
notice  to  quit,  and  therefore  if  a  notice  to 
quit  were  necessary,  we  should  have  been 
obliged  to  enter  a  verdict  as  prayed  for  by 

(4)  6  Com.  B.  Rep.  662;  &  c.  18  Law  J.  Rep. 
(N.8.)  C.P.  323. 

(5)  3  Camp.  510. 
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the  defendant;  but  it  turned  out  that  there 
had  been  a  demand  of  possession.  Now, 
there  are  two  parts  of  the  indenture  which 
it  is  necessary  to  advert  to  on  giving  the 
judgment  of  the  Court.  The  first  is  a 
proviso,  "  that  no  sale  or  public  notice  or 
advertisement  for  any  sale  of  the  said  pre- 
mises or  any  part  thereof  shall  be  made 
or  given  by  the  said  John  Turner,  his 
heirs,  executors,  administrators  or  assigns, 
or  any  means  by  him  or  them  taken  for 
obtaining  the  possession  of  the  same  pre- 
mises or  any  part  thereof  until  the  expira- 
tion of  twelve  calendar  months  after  notice 
in  writing  of  his  or  their  intention  to  sell 
or  obtain  possession  thereof  should  have 
been  given  to  the  said  David  Davies,  his 
heirs  or  assigns,  or  left  at  his  or  their  last 
usual  place  of  abode."  The  mortgagor, 
therefore,  under  this  clause  holds  at  the 
will  of  the  mortgagee,  but  is  not  thereby 
rendered  tenant  at  will  to  him,  for,  in  order 
to  constitute  that  relation,  the  tenancy 
must  be  determinable  at  the  will  of  either 
party.  The  uncertain  nature  of  the  mort- 
gagor's interest  here  mentioned  rather 
shews  that  he  was  tenant  for  life,  if  any- 
thing, but  as  there  was  no  livery  of  seisin, 
that  cannot  be,  and  the  clause  certainly 
does  not  create  any  definite  term  in  the 
mortgagee  for  life.  The  other  clause  is— 
"And  the  said  John  Turner  doth  hereby 
for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  covenant,  grant  and 
agree  that  David  Davies  shall  and  may 
peaceably  and  quietly  have,  hold,  use, 
occupy,  possess  and  enjoy  the  said  mes- 
suages and  tenements  as  tenant  or  tenants 
thereof  at  will  to  the  said  John  Turner, 
his  executors,  administrators  or  assigns, 
the  said  David  Davies  yielding  and  paying 
for  the  same  the  annual  rent,  &c.  But 
this  is  not  inconsistent,  for  no  doubt  the 
tenancy  at  will  may  be  coupled  with  a 
yearly  rent  during  the  time  of  the  occupa- 
tion. It  follows,  therefore,  that  this  was 
not  an  estate  for  life;  not  an  estate  for 
years,  but  a  tenancy  at  will,  and  that  \^ill 
being  determined  by  the  demand  of  pos- 
session, the  action  of  ejectment  is  well 
brought.  The  verdict  was  right,  and  there- 
fore Uie  rule  must  be  discharged. 

Rule  discharged. 


'•{ 


THE  LANCASHIRE    AKD  TOBK- 
1851.       )      SHIRE   RAILWAY  COMP AFT  »• 
Dec.  2.      )      THE  EAST  LANCASHIRE  RAIL- 
WAY   COSOANY. 


Railway  Company — Agreement  for  Tolls 
» — Rate  of  Charge — Extension  of  Lme^ 
Effect  of. 


By  an  agreement  made  between  the  ( 
pany  of  proprietors  of  the  Manchester^  Bo^ 
ton  and  Bury  Canal  Company  and  the  Bn^^ 
and  Rossendale  Railway  Company^  it  i^ 
agreed^  first,  thai  they  would  mutuaUy  c^^ 
cur  in  the  expense  of  the  Bury  and  Rossss^ 
dale  Company  in  obtaining  an  act  of  j^^ 
liament  in  the  ensuing  session  for  a  Un^^ 
railway  from  the  Manchester  and  BoltonJ^^^ 
way  to  Bury  and  Rawtenstall;  secondly^  x^ 
the  Bury  and  Rossendale  Railway  Compa^t^ 
should  have  the  use  of  the  Manchester  assd 
Bolton  Company's  station  at  Salford,  bmi 
not  to  impede  the  Manchester  and  BoUom 
Company's  traffic,  paying  such  charge  for 
such  requisite  additional  accommodatios  is 
the  same  arising  from  the  traffic  of  the  Bury 
and  Rossendale  Company  as  any  Uiree  isi^' 
ferent  persons,  to  whom  it  should  he  rrferred- 
in  the  usual  way,  should  determine ;  thirdly, 
that  the  traffic  of  the  Manchester,  Bury  aid 
Rossendale  Company,  whether  of  pasiesgerh 
merchandise,  or  coal,  thut  is,  traffic  vw^ 
both  lines  or  any  portions  thereof  betwsBS 
Salford  and  Rawstenstall,  or  anjf  ffisU 
intermediate  to  them,  should  be  carriedos  «« 
respects  engine  power  and  carriages,  ssd 
clerks,  porters,  and  other  expenses  (exeefi 
the  maintenance  of  the  Manchester  and  Btii^ 
Railway)  at  the  costs  and  charge  of  the 
Bury  and  Rossendale  RailwayCompssg,^ 
should  pay  to  the  Manchester  and  iW^i 
Railway  Company  for  the  use  of  their  rsti^ 
way,  and  in  respect  to  the   traffic  th^ 
specified,  a  pro  rata  proportion,  aeeordi»S 
to  the  distances  passed  over  the  two  li^ 
respectively,  of  all  and  singular  the  f^ 
rates,  tolls,  and  proceeds  arising  fr(f^  ^ 
said  traffic,  with  no  other  dedMctk^f^ 
the  same  but  that  thereinafter  nufdisf^ 
and  with  this  proviso,  that  nothing  thert^ 
contained,   nor  elsewhere  provided,  ih0^ 
authorize  the  Manchester  and  Bolto*  R^ 
way  Company  to  receive  for  the  use  of^^ 
railway  between  the  point  of  jundson  0/  *! 
with  the  Bury  and  Rossendale  RaUisag  ^ 
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foter  duiance  than  half  the 
ueh  point  of  junction  and 
he  Manchester  and  Bolton 
wdf  nevertheless  the  Man- 
»  Railway  Company  should 
ye  for  tht  use  of  such  por- 
Iway  for  the  length  of  two 
;  fourthly,  that  previously 
ment  of  the  gross  rates,  tolls, 
ferred  to  in  clause  3,  the 
iale  Company  should  he  en-' 

much  of  the  passenger  duty 
i  by  them,  and  afterwards 
f  from  the  proceeds  of  all 
traffic  as  shall  have  been 
Ir  carriages,  ^c,  and  by 
at  their  expense,  the  fur- 
L  per  cent,  and  no  more 
is  arising  from  passenger 
7  gentlemen*s  carriages, 
els,  and  301.  per  cent,  and 
proceeds  arising  from  mer- 
I  traffic,  including  stone. 
:ing  of  this  agreement,  the 
Ion  and  Bury  Canal  Navi- 
was  incorporated  with  the 
Leeds  Railway,  and  became 
id  Yorkshire  Railway  Com- 
y  and  Rossendale  Company 
Chester,  Bury  and  Rossen- 
nd  having  been  extended  to 
ceived  the  name  of  "  The 
•  Railway  Company;"  and 
ent  enactments  certain  other 
ncorporated  with  it  so  as 
ive  line  of  railway, 
'diet  having  found,  among 
\he  space  between  the  point 
the  Salford  station  was  of 
miles,  and  no  more, — Held, 
ement^  first,  that  the  plain- 
d  to  charge  for  those  four 
proportion  for   the  whole 

as  tolls  which  the  whole 
0  miles,  to  be  charged  for 
;  to  the  whole  distance  tra- 
efendants*  line,  but  in  the 
wo  miles  bore  to  the  whole 
i  over  the  plaintiffs'  and  rfe- 

fS. 

the  agreement  had  not  been 
Sequent  acts  of  parliament; 
not  be  held  to  extend  beyond 
Bwry  and  Rossendale  Rail- 


Debt  foT  tolls  and  duties*  payable  by 
the  defendants  to  the  plaintiffs,  in  respect 
of  the  passage  and  conveyance  of  divers 
steam  carriages,  tracks  and  waggons,  and 
the  carriage  of  persons,  goods,  chattels, 
and  merchandise,  along  the  railway  of 
the  plaintiffs.  The  defendants  paid  a 
certain  amount  into  court  in  satisfaction 
of  a  portion  of  the  plaintiff's  debt,  and 
pleaded  never  indebted,  and  payment  as 
to  the  residue ;  and  at  the  trial  the  follow- 
ing facts  were  found  by  a  special  verdict : 
— By  an  act  of  parliament  of  the  6  &  7 
Will.  4.  c.  cxi.  for  making  a  railway  from 
Manchester  to  Leeds,  certain  persons  were 
incorporated  by  the  name  of  "  The  Man- 
chester and  Leeds  Railway  Company,** 
which  act  was  altered  and  amended  by 
several  subsequent  ones,  and  by  the  10  & 
1 1  Vict.  c.  clxiii.  the  name  of  the  company 
was  changed  to  that  of  **  The  Lancashire 
and  Yorkshire  Railway  Company,"  the 
plaintiffs  in  this  action.  By  the  7  &  8 
Vict.  c.  Ix.  for  making  a  railway  from  the 
Manchester  and  Bolton  Railway,  in  the 
parish  of  Eccles,  to  the  parish  of  Whalley, 
all  in  the  county  palatine  of  Lancaster, 
certain  persons  were  incorporated  by  the 
name  of  "  The  Manchester,  Bury  and 
Rossendale  Railway  Company,"  which 
name  was,  by  the  8  &  9  Vict.  e.  ci., 
changed  to  "  The  East  Lancashire  Railway 
Company,"  the  now  defendants.  By  the 
1  &  2  Will.  4.  c.  Ix.,  intituled  "  An  Act 
to  enable  the  company  of  proprietors  of 
the  canal  navigation  from  Manchester  to 
Bolton  and  Bury  to  make  a  railway  from 
Manchester  to  Bolton  and  Bury  in  the 
county  palatine  of  Lancaster,  upon  or 
near  the  line  of  that  canal  Jiavigation,  and 
to  make  a  collateral  branch  to  communi- 
cate therewith,"  afterwards  known  and  cited 
in  acts  of  parliament  by  the  short  title  of 
"  The  Manchester,  Bolton  and  Bury  Canal 
and  Railway  Act,  1831,"  certain  persons 
were  incorporated  by  the  name  of  "The 
Company  of  Proprietors  of  the  Manches- 
ter, Bolton  and  Bury  Canal  Navigation 
and  Railway,"  and  were  thereby  autho- 
rized, inter  alia,  to  make  a  railway  or  rail- 
ways, with  proper  works  and  conveniences 
connected  therewith,  for  the  passage  of 
waggons  and  other  carriages,  properly  con- 
structed, commencing  from  the  River 
Irwell,  in  the  townslup  of  Salford.  in  the 
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than  half  the  length  between  such 
junction  and  the  terminus  of  the 
Iterant  Bolton  Railway  in  Salford ; 
;rless,  the  Manchester  and  Bolton 
Company  shall  be  entitled  to  charge 
186  of  such  portion  of  their  railway 
gth  of  two  miles  at  the  least."  The 
at  also  contained  stipulations  as  to 
leductions  to  be  made  prior  to  the 
nmenty  and  as  to  the  amount  to  be 
ed  by  the  Manchester  and  Bolton 
Ccmipany,  and  the  mode  in  which 
old  be  represented  in  the  committee. 
pedal  verdict  then  found  that  the 
naking  this  agreement  had  power 
;  that  it  was  subsequently  ratified 
)d,  bearing  date  the  23rd  of  January 
•led  with  the  common  seal  of  the 
rter^  Bolton  and  Bury  Canal  Navi- 
od  Railway  Company,  and  signed 
)d  by  J.  O.  on  behalf  of  the  directors 
MEanchdster,  Bury  and  Rossendale 
y,  afterwards  incorporated  as  afore- 

e  7  &  8  Vict.  c.  Ix,  already  men- 
the  Manchester,  Bury  and  Ros- 
Company  were  authorized  to  make 
ff  c<Mnmencing  by  a  junction  with 
icheater  and  Bury  Railway  in  the 
>  of  Clifton,  in  the  parish  of 
rad  passing  through  Clifton,  Ros- 
and  other  places  dierein  mention- 
I  the  county  palatine  of  Lancaster, 
oinating  in  the  township  of  Lower 
in  the  parish  of  Whalley,  in  the 
inty;  and  so  soon  as  the  junction 
the  railway  thereby  authorized 
made  and  the  Manchester  and 
Railway  at  Clifton  should  be 
and  the  railway  opened  to  pas- 
mffic  to  Bury,  the  company  should 
mes  be  entitled  to  use  so  much  of 
Dehetter  and  Bolton  Railway  as 
raen  the  point  of  junction  and  the 
terminus  of  the  same  railway  in 
wifh  their  own  engines,  coaches, 
I,  and  other  carriages  for  the  con- 
by  them  of  all  such  passengers, 
oods,. wares,  merchandise,  articles, 
and  things  of  every  description, 
Hflh  only  as  should  have  first  bond 
lad  the  railway  thereby  authorized 
Ida  from,  or  should  afterwards  bond 
I  along  the  last-mentioned  railway 
( the  usual  and  accustomed  stations 
XXL— ExoiiEQ. 


•or  stopping  places  therein,  subject  only 
to  the  payment  by  way  of  toll  to  the  said 
company  of  proprietors,  of  such  charge  as 
might  have  been  or  thereafter  might  be 
determined  by  mutual  agreement  between 
the  two  companies ;  and  also  for  the 
purposes  of  such  traffic  only  to  use  the 
station  at  Salford,  and  the  conveniences 
connected  therewith,  but  not  so  as  to 
impede  the  traffic  of  the  said  company 
of  proprietors;  and  all  the  powers  and 
remedies  for  the  recovery  of  tolls,  rates, 
and  duties  under  the  existing  acts  of 
the  said  company  of  proprietors  should 
be  applicable  to  the  recovery  from  the 
company  thereby  incorporated  of  the  pay- 
ment due  in  respect  of  the  traffic. 

The  verdict  then  set  out  some  other  parts 
of  that  statute,  and  found  as  a  fact  that  the 
length  of  the  Manchester  and  Bolton  Rail- 
way from  the  commencement  thereof  from 
the  river  Irwell,  near  Manchester,  t.  e.  at 
the  station  at  Salfbrd,  to  the  point  where 
the  said  junction  is  made  therewith  by  the 
Manchester,  Bury  and  Rossendale  Rail- 
way at  Clifton,  is  four  miles  and  no  more ; 
and  that  the  entire  length  of  that  which 
was  the  Manchester,  Bury  and  Rossendale 
Railway  is  fourteen  miles  and  no  more, 
and  that  the  length  of  so  much  thereof  as 
extends  from  the  junction  at  Clifton  to 
Bury  is  six  miles  and  no  mare. 

By  the  8  &  9  Vict.  c.  xxxv.  certain  persons 
were  incorporated  by  the  name  of  "  The 
Blackburn,  Burnley,  Accrington  and  Colne 
Extension  Railway  Company,"  and  were 
thereby  authorized  to  make  and  construct  a 
railway  and  works  connected  therewith, 
commencing  by  a  junction  with  the  Man- 
chester, Bury  and  Rossendale  Railway 
Company,  atTottington  Higher  End,  in  the 
parish  of  Bury,  and  passing  through  divers 
places  therein  mentioned,  to  Accrington,  in 
the  said  county ;  and  thence  by  means  of 
two  diverging  lines  of  railway,  the  one 
passing  through  divers  places  therein  men- 
tioned and  terminating  at  or  near  Black- 
hum,  either  by  a  distinct  terminus  or  by  a 
junction  with  the  intended  Blackburn  and 
Preston  Railway,  and  the  other  of  such 
diverging  lines  passing  through  Burnley 
and  other  places  therein  named,  and  termi- 
nating at  or  near  Colne,  in  the  said  county  ; 
and  the  last-mentioned  company  were  em- 
powered to  demise  or  lease  the  railway  and 
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works  thereby  authorized  to  the  Manches- 
ter, Bury  and  Rossendale  Railway  Com- 
pany for  any  time  which  might  be  mutually 
agreed  upon ;  and  the  Manchester,  Bury 
and  Rossendale  Railway  Company  were 
also  empowered,  if  they  should  think  fit,  to 
purchase  the  undertaking  thereby  autho- 
rised, and  the  company  thereby  incorporated 
were  authorized  to  sell  the  undertaking, 
either  before  or  after  completion,  upon  such 
terms  as  should  be  mutually  agreed  upon, 
and  to  convey  the  same  to  the  Manchester, 
Bury  and  Rossendale  Railway  Company; 
and  upon  such  conveyance  being  made  the 
undertaking  should  become  and  form  part 
of  the  undertaking  of  the  Manchester,  Bury 
and  Rossendale  Railway  ;  and  the  said 
undertakings  when  so  united  should  be 
called  **Tlie  East  Lancashire  Railway;" 
and  all  the  rights,  privileges,  and  authori- 
ties of  the  company  incorporated  thereby 
should  thereupon  vest  in  the  Manchester, 
Bury  and  Rossendale  Railway  Company. 
The  Manchester,  Bury  and  Rossendale 
Railway  Company  having  become  the  East 
Lancashire  Railway  Company,  by  virtue 
of  the  8  &  9  Vict.  c.  xxxv.,  by  indenture 
of  the  4th  of  August  1845,  between  the 
Blackburn,  Burnley,  Accrington  and  Colne 
Extension  Railway  Company  and  the  East 
Lancashire  Railway  Company,  and  sealed 
with  their  common  seals,  the  undertaking 
and  works  of  the  Blackburn,  Burnley, 
Accrington  and  Colne  Extension  Railway 
Company  were  duly  conveyed  to  and 
became  vested  in  the  East  Lancashire  Rail- 
way Company,  according  to  the  provisions 
of  the  statute. 

'  By  agreement,  under  seal  of  the  19th  of 
March  1846,  between  the  Manchester, 
Bolton  and  Bury  Canal  Navigation  Hail- 
way  Company  of  the  first  part,  the  Man- 
chester and  Leeds  Railway  Company  of 
the  second  part,  and  the  East  Lancashire 
Railway  Company  of  the  third  part,  it  was 
provided  that  the  agreement  of  the  22nd 
of  January  1844,  and  the  provisions  of  the 
statute  affecting  the  Bolton  Company, 
should  be  confirmed  by  an  amalgamation 
act  of  parliament,  to  be  obtained  if  pos- 
sible ;  subject  to  this  alteration,  that  the 
East  Lancashire  Company,  in  respect  of 
their  traffic  passing  from  the  Manchester 
and  Bolton  line  to  the  Victoria  station  or 
elsewhere,  should  be  liable  to  pay  to  the 


Bolton  or  amalgamated  company  1 
use  of  the  Manchester  and  Bolto 
between  Clifton  and  •  Salford,  the 
sums  only  by  way  of  toll  as  were  sc 
in  the  agreement  of  the  22nd  of  J 
1844.  The  Victoria  Station  here 
tioned  is  a  station  partly  belonging 
Manchester  and  Leeds  Railway  Coi 
afterwards  the  Lancashire  and  Yo 
Railway  Company,  and  partly  i 
London  and  North- Western  Railwa] 
pany,  and  is  connected  with  the  sta 
the  Manchester  and  Bolton  Raili 
Salford  by  a  short  railway  branch 
length  of  1,290  yards,  being  part  < 
of  the  lines  of  railway  of  the  Londi 
North  -Western  Railway  Compan; 
means  of  which  the  passengers  and 
passing  on  the  Manchester  and  J 
Railway  may  be  forwarded  to  the  Vi 
Station,  and  from  thence  bv  other  li 
railway  belonging  to  the  Manchestf 
Leeds  Railway  Company,  &c.,  am 
sengers  and  goods  coming  from  such 
lines  of  railway  may  be  forwarded  t 
along  the  Manchester  and  Bolton  Rai 
which  became  vested  in  the  Mand 
and  Leeds  Railway  Company,  &c.  B 
9  &  10  Vict.  c.  ccclxxviii.,  the  Mancfa 
Bolton  and  Bury  Canal  Navigatioi 
Railway,  and  all  its  real  and  pa 
estate  and  effects,  rights,  privileges,  p 
and  authorities  were  vested  in  the 
Chester  and  Leeds  Railway  Com 
now  called  the  Lancashire  and  Yorl 
Railway  Company,  and  it  was  th 
enacted  that  they  might  receive 
rates,  tolls  and  charges  therein 
tioned  for  and  in  respect  of  the  pi 
of  passengers  and  goods  and  car 
over  the  Manchester  and  Bolton 
way ;  with  a  proviso  that  with  n 
to  such  passing  over  that  railway  fo 
less  distance  than  six  miles  the  Mand 
and  Leeds  Railway  Company  nugl 
mand  as  tolls  for  six  miles.  That  a 
likewise  confirmed  the  agreements  < 
22nd  of  January  1844,  and  the  11 
March  1846,  unless  where  incon) 
with  its  provisions ;  and  all  the  p 
authorities,  rights,  privileges,  piOT 
directions,  matters  and  things,  appl 
to  the  Manchester,  Bolton  and  Biury 
Navigation  and  Railway,  contained 
acts  relating  to  the  East  Lancaaliirc 
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mpany,  save  only  as  altered  by 
lould  he  exercised  by  and  applica- 
le  Manchester  and  Leeds  Railway 
y;  provided  that  nothing  contained 
ct  should  prejudice,  &c.  any  of  the 
cc.  vested  in  the  East  Lancashire 

Company  by  virtue  of  the  last- 
ed acts  of  parliament  relating  to 

of  the  Manchester,  Bolton  and 
ailway,  and  the  stations,  ware- 
buildings  and  conveniences  con- 
berewith. 

le  7  &  8  Vict.  c.  xxxiv.  ^prtain 
were  incorporated  by  the  name 
e  Blackburn  and  Preston  Rail- 
apany,"  for  the  purpose  of  mak- 
ailway  from   Blackburn   in  Lan- 

and  terminating  by  a  junction 
{  North-Union  Railway  ;  by  the 
ct,  c.  ciii.,  certain  alterations  were 
to  be  made  in  that  line ;  and  by 
10  Vict.  c.  cclxvi.,  the  company 
ipowered  to  make  certain  branch 
,  By  the  9  &  10  Vict,  c.  cccii., 
kbum  and  Preston  Railway  Com- 
s  consolidated  with  the  East  Lan- 
Railway  Company,  with  the  pro- 
;  the  tolls,  rates  and  charges  to  be 
jT  the  company  in  respect  of  the 
and  conveyance  respectively  of  all 
Tticles,  matters  and  things  upon 

railway  and  the  Manchester  and 
Railway,    between   its  points   of 

at  Clifton  and  its  then  present 

at  Salford,  should  be  computed  at 
IS  as  if  the  railways  thereby  araal- 

and  the  Manchester  and  Bolton 

formed  one  line  of  railway.  By 
iverpool,   Ormskirk   and   Preston 

Act,  1846,'*  certain  persons  were 
ited  by  the  name  of  the  Liver- 
nnskirk  and  Preston  Railway 
jT,  and  were  authorized  to  con- 
rtain  railways  therein  mentioned, 
tjcularly  a  certain  railway  from 
near   Liverpool   to  a  place  near 

and  to  connect  the  same  with 
kbum  and  Preston  Railway,  and 
hprized  to  demise  or  lease  their 
iilg  to  the  East  Lancashire  Com- 

to  sell  and  convey  it  to  them, 
,  k  was  accordingly  so  conveyed 
ijare  of  tbr5th  of  October  1846. 
i[P  &  11  Vict.  c.  cclxxxix.,  the 
D^igfiaiij^a  Railway  Company  were 


empowered  to  extend  their  railway  into  Pres- 
ton. By  the  9  &  10  Vict.  c.  cccxc,  certain 
persons  were  incorporated  by  the  name  of 
"  the  West  Riding  Union  Railways  Com- 
pany," and  authorized  to  make  certain 
railways  communicating  with  the  Man- 
chester and  Leeds  Railway,  and  to  receive 
for  the  use  thereof  certain  rates,  tolls  and 
charges  for  the  passage  of  passengers  and 
goods  over  and  upon  the  said  railways; 
with  a  proviso,  that  with  respect  to  the 
'  passing  of  the  same  over  the  said  railways 
for  a  less  distance  than  six  miles,  the  com- 
pany might  demand  tolls  as  for  six  miles ; 
and  that  from  and  after  the  undertaking 
thereby  authorized  should  have  been 
united  to  and  amalgamated  with  the  Man- 
chester and  Leeds  Railway  Company  the 
maximum  rates  of  charge  for  the  convey- 
ance of  passengers,  &c.,  including  the  tolls 
for  the  use  of  the  said  railways,  the  loco- 
motive power  and  every  other  expense 
incidental  to  such  conveyance,  except 
government  duty,  should  be  applicable  to 
the  Manchester  and  Leeds  Railway,  and 
to  all  other  railways  which  then  were  or 
might  thereafter  by  virtue  of  any  act  or 
acts  of  parliament  to  be  passed  in  that 
session  be  or  become  united  to  or  amalga- 
mated with  the  Manchester  and  Leeds 
Railway  Company,  with  a  proviso  that 
nothing  in  the  act  contained  should  autho- 
rize the  Manchester  and  Leeds  Railway 
Company  to  charge  any  higher  rate  upon 
any  railway  then  amalgamated  with  or 
united  to,  or  which  might  by  virtue  of 
any  act  or  acts  passed  during  the  then 
present  session  of  parliament  be  amal- 
gamated with  or  united  to  the  Manchester 
and  Leeds  Railway,  then  the  maximum 
rates  allowed  by  the  respective  acts  seve- 
rally applicable  to  such  railway  previous 
to  such  amalgamation ;  and  by  the  last- 
mentioned  act,  the  West  Riding  Union 
Railways  Company  thereby  incorporated 
was  thereby  united  to  and  incorporated 
with  the  Manchester  and  Leeds  Railway 
Company,  afterwards  changed  by  the 
10  &  11  Vict.  c.  clxiii.  to  "the  Lancashire 
and  Yorkshire  Railway  Company." 

The  special  verdict  then  proceeded  to  find 
that  the  Manchester,  Bury  and  Rossen- 
dale  Railway  Compiany,  until  its  change  of 
name,  and  subsequently  as  the  East  Lan- 
cashire Company,  used  so  much  of  the  rail- 
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way,  Ibn&erly  the  Mancheater  and  Bolton 
Railway,  as  lies  between  the  point  of 
junction  and  the  terminiu  of  that  railway  in 
Salford ;  that  between  Clifton  and  Salford 
were  two  other  stations,  tihe  Pendleton  and 
Windsor  Bridge,  and  that  the  length  of 
the  railway  of  the  defendants  from  the  com* 
mencement  at  the  junction  at  Clifton  to  New 
Hall  Hey  Bridge  is  foigrteen  miles;  and 
that  the  entire  length  of  the  defendants'  rail- 
way is  seventy-two  miles ;  and  that  between 
the  29th  of  April  and  the  1st  of  June  1849 
divers  steam-engines,  trucks,  carriages  and 
waggons  of  the  defendants,  with  passengers, 
goods,  chattels  and  merchandise  did  pass 
over  that  part  of  the  railway  of  the  plain- 
tiffs, formerly  called  the  Manchester  and 
Bolton  Railway,  which  lies  between  Salford 
and  the  junction  at  Clifton  to  and  from 
the  usual  and  accustomed  stations  or  stop- 
ping places  on  the  said  railway  of  the 
defendants,  and  that  some  of  such  steam- 
engines,  &c.  came  from,  and  other  parts 
thereof  passed  on  to  stations  and  places  on 
that  part  of  the  railway  of  the  defendants 
which  lies  beyond  the  line  of  that  portion 
of  the  defendants'  railway  which  was  for- 
meriy  called  the  Manchester,  Bury  and 
Rossendale  Railway ;  that  such  passing  as 
aforesaid  was  by  the  sufferance  and  per- 
mission of  the  plaintiff;  and  that  pay- 
ment of  the  tolls  and  duties  claimed  by 
the  plaintiffs  in  this  action  was  duly 
claimed  on  their  behalf. 

The  case  was  argued  (1),  by 
'   F,  Tamlinson,  for  the  plaintiffs,  and 

Hugh  HiUf  for  the  defendants. 

The  arguments  turned  upon  a  compari- 
son of  the  various  sections  of  the  dliiferent 
acts  of  parliament.  The  substance  of  them 
is  stated  in  the  judgment. 

Cur,  adv,  vuU. 

Alderson,  B.  now  delivered  the  judg- 
ment of  the  Court. — The  questions  raised 
upon  the  special  verdict  in  thiis  case  were, 
first,  as  to  the  construction  of  a  certain 
agreement  of  the  14th  of  November  1843, 
made  between  the  company  of  proprietors 
of  the  Manchester,  Bolton  and  Bury  Canal 
Navigation  and  Railway,  and  the  Bury 
and  Rossendale  Railway  Company ;  and, 
secondly,  whether  this  agreement  extended 

(1)  Nov.   14,  before  Pollock,  C.B..  Parke,  B.. 
Alderson,  B.  and  Piatt,  B. 


beyond  the  traffic  along  li 
Rossendale  Railway  alone 
along  the  whole  railway  od 
defendants.  At  the  time  € 
ment,  the  contracting  partii 
mentioned  therein,  the  Mane 
and  Bury  Canal  Navigadon 
the  one  side,  and  the  Bury 
dale  Company  on  the  other, 
of  these  companies  was  afte 
9  &  10  Vict.  c.  ccdbcxTifi. 
with  the  Manchester  and  L 
Company,  and  became  the  I 
Yorkshire  Railway  Compa 
the  present  plaintiffs.  The  li 
became  the  Manchester,  B' 
sendale  Company  at  first,  t 
diately  upon  its'  passing  f] 
ment,  and  was  extended  aft 
Blackburn,  Burnley,  Accring 
and  then  became  the  East  La 
way  Company,  and  by  dive 
acts  of  parliament  certain  < 
were  incorporated  with  it, 
Blackburn  and  Preston  ] 
the  Liverpool,  Ormskiric 
Railway,  so  as  to  form  an 
of  railways  altogether.  The 
raised  by  the  special  verdict 
proper  rate  of  charge  for 
passengers  traversing  the  wh< 
of  the  space  between  the  ] 
tion  and  the  Salford  Stall 
found  by  this  special  verdic 
length  of  four  miles  and  no 
the  rate  of  charge  for  passj 
miles  between  Clifton  and 
was  argued,  for  the  plaintiffs, 
entitled  to  charge  that  pro[ 
whole  amount  received  as  ti 
whole  distance,  viz.,  two  mil( 
ed  for  between  the  junction 
of  Salford  on  this  part,  bear 
distance  travelled  on  the  d< 
alone.  Thus,  on  a  journey 
Salford,  which  would  be  U 
gether,  composed  of  six  mi] 
to  the  junction  and  four  n 
junction  to  Salford,  of  wh 
two  only  would  be  charged  f< 
be  entitled  to  that  proportio 
toll  for  the  whole  journey,  w 
to  eight  miles,  the  Bg^sgtAn 
on  the  defendants',  and  two 
tiffs'  railway  ;   that  is  to  saj 
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itled  to  one-fourth  of  the  whole  toll, 
nely,  2^d.  On  the  other  side,  it  was  con- 
ded  th^  in  that  case  it  was  to  be  in  the 
ae  proportion  whicii  two  bears  to  ten; 

proportion  which  two  miles  bears  there- 
s  to  the  whole  distance  travelled  both 
the  one  and  the  other  line,  or  2d.  And 
s  latter  we  hold  to  be  the  true  construc- 
Q.  The  defendants  are  to  pay  to  the 
intifb  a  pro  raid  proportion  according 
the  distance  travelled  over  each  railway, 
t  the  plaintiffs  are  not  to  receive  for 
r  use  of  their  railway  for  a  greater  dis- 
Lce  than  half  the  length  between  the 
int  of  junction  and  the  terminus,  nor 

a  less  distance  than  two  miles. 
Now,  as  it  turns  out  that  the  whole  dis- 
ice  is  four  miles,  the  limits  as  to  the 
Lsimnm  and  minimum  charge  coincide. 
Le  rate  per  mile  of  the  charge  is  first  to 
settled,  by  the  relative  distances  actually 
kTelled  upon  each,  and  when  the  rate  is 

settled,  a  distance  of  two  miles  is  to  be 
id  for  at  that  rate.     This  is  the  plain  and 
eral  construction  of  the  agreement  and, 
» think,  the  true  one. 
Then,  we  arrive  at  the  second  question, 

what  railway  does  the  agreement  ex- 
ad?  It  appears  quite  clear  that  at  the 
ne  when  the  agreement  was  made  the 
tcstion  admitted  of  no  reasonable  doubt. 
^  traffic  of  the  Manchester,  Bury  and 
Msendale  line  could  alone  have  been  then 
■itemplated,  for  there  was  no  other.  And 
B  nature  of  the  agreement  itself  strongly 
^  to  shew  that  it  must  have  been  so 
^ited,  for  it  was  an  agreement  to  give 
^tnmodation  at  the  Salford  Station  to 
'  traffic  of  the  projected  railway. 
^ow,  that  accommodation  is  of  necessity 
^ted  by  the  nature  and  size  of  the  sta- 
^  itself.  It  is  one  thing  to  accommo- 
^  traffic  arising  on  a  railway  of  fourteen 
^  long,  and  quite  another  thing  to  do 

>ttme  for  a  more  extended,  and,  indeed, 
here  contended,  for  an  indefinitely 
^tided  railway.  Unless,  therefore,  we 
^  an  express  extension  of  this  agree- 
^t  to  the  traffic  of  the  present  railway, 
^Hight  not  to  hold  that  it  is  so  extended. 
^  dear  to  us,  the  accommodation  given 


must  have  been  limited,  and  unless  we 
stop  at  the  railway  existing  at  first,  we 
can  find  no  limit  whatever. 

Now,  looking  to  the  different  acts  of 
parliament  whereby  the  original  Man- 
chester, Bury  and  Rossendfde  Railway 
has  been  extended  and  incorporated  with 
others,  until  at  length  it  has  become  the 
aggregate  now  called  the  East  Lancashire 
Raulway,  we  do  not  find  provisions  ex- 
tending, and  at  the  same  time  limiting,  this 
accommodation.  We  think  that  those 
provisions  amount  to  no  more  than  this, 
that  the  agreement  has  been  made  appli- 
cable to  those  other  railways,  although  they 
were  not  the  parties  who  made  the  original 
contract,  but  that  in  its  terms  it  remains 
as  limited  as  it  was  before.  They  are 
entitled  to  all  its  provisions  and  benefits 
quite  as  much  as  if  they  had  been  the 
original  contracting  parties  to  it,  but  the 
contract  itself  remains  as  before.  If  they 
wish  the  traffic  beginning  on  those  lines 
and  passing  over  the  original  Manchester, 
Bury  and  Rossendale  Railway,  and  from 
it  over  the  railway  extending  firom  the 
point  of  junction  fb  Salford  Station,  or 
over  any  part  thereof,  to  pass  at  the  rates 
provided  for  by  this  agreement,  they  can- 
not do  so  without  a  fresh  and  additional 
agreement  to  that  effect.  It  is  a  very  dif- 
ferent thing  to  say  that  any  traffic  coming 
by  coach  or  waggon  or  on  foot  to  the  origi- 
nal railway  was  contemplated,  for  that  of 
necessity  has  the  limit  arising  out  of  the 
very  nature  of  such  a  mode  of  access ;  but 
the  extension  of  the  railway  itself  would, 
we  think,  clearly  not  be  within  the  original 
agreement,  for  such  additional  traffic  is 
really  quite  unlimited  in  its  nature  and 
extent,  and  it  is  clear  that  the  agreement 
was  for  a  limited  accommodation  only.  The 
second  question,  therefore,  will  be  decided 
against  the  defendants,  and  the  result  will 
be  a  verdict  for  the  plaintiffs,  inasmuch  as 
the  money  paid  into  court  will  not  be  suffi- 
cient unless  both  questions  are  determined 
in  favour  of  the  defendants.  The  amount 
we  must  leave  the  parties  themselves  to 
arrange. 

Judgment  for  the  plaintiffs. 
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BELLAMY     AND    ANOTHER    V, 
MAJORIB^KS  AND  OTHERS. 


Banker — Crossed  Cheque — Negligence, 

The  crossing  of  a  cheque  payable  to  hearer 
with  the  name  of  a  hanker  does  not  restrict 
its  negotiability  to  such  banker  alone.  Such 
crossing  is,  however,  so  far  a  protection  to 
the  owner  of  the  cheque  that  the  banker  upon 
whom  the  cheque  is  drawn  ought  not  to  pay 
it  except  through  a  banker,  for  if  he  does  so 
and  the  person  actually  presenting  it  turns 
out  not  to  be  the  lawful  holder,  the  circum^ 
stance  of  his  so  paying  would  be  strong 
evidence  of  negligence  on  the  part  of  the 
banker,  in  the  event  of  his  seeking  to  claim 
credit  against  his  customer  for  the  amount. 

The  banker*s  duty  is  the  same  where  the 
crossing  is  by  the  customer  or  by  any  inter- 
mediate holder,  or  where  the  original  crossing 
is  erased,  and  the  name  of  another  banker 
written  instead  of  it. 

In  an  action  against  bankers  for  money 
lent,  to  which  the  defendants  pleaded  pay^ 
ment,  it  appeared  that  the  plaintiffs  had 
drawn  a  cheque  on  the  defendants,  crossed 
thus,  ''Bank  of  England,  for  account  of  the 
Accountant  General.*^  The  payee  to  whom 
this  cheque  was  delivered  struck  out  the 
crossing  by  running  a  pen  through  it,  leaving 


it,  however,  perfectly  legible,  and  crmed  ^ 
a  second  time  with  the  name  of  hit  (f^ 
bankers  and  paid  it  into  their  bank  to  ^ 
credit  of  his  own  account.  The  cheque  if^ 
presented  by  them  for  payment  was  paid  VS 
the  defendants,  who  charged  it  to  the  dM  ^J 
the  plaintiffs*  account.  The  payee  appf^ 
priated  the  sum  so  received  to  his  own  pt^' 
poses,  and  it  never  was  paid  to  the  Acetmia^ 
General ;  and  the  plaintiffs,  who  were  tfU^ 
tees,  were  obliged  to  pay  the  amowit  tbe^ 
selves : — Held,  that  the  circumstance  oftMf 
cheque  being  thus  doubly  crossed  afforded  ^ 
additional  evidence  of  negligence  against  tM 
defendants. 

Assumpsit.     The  first  count  of  the  A** 
claration  stated,  that  whereas  the  dcfe*^ 
dants,  before  and  at  the  respective  times  ^ 
the  making  of  the  promises  in  this  coi>^^ 
mentioned,    carried    on    the   business    ^* 
bankers  in  copartnership,  viz.,  under  t^^ 
style  of  Messrs.  Coutts  &  Co.,  vis.,     ^^ 
Westminster,   in   ^e  county  of  MiddJ^^j^ 
sex ;  and  thereupon,   heretofore,  to  ^"^^^ 
&c.,  in  consideration  that  the  plsinU^^jj 
at  the  request  of  the  defendants,  wouj>^^ 
retain  and  employ  the  defendants  in  tf^ 
way  of  their  business,  and  would  dqpo^^ 
money  with  them  as  such  bankers,  to  \0^ 
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by  drafts  or  cheques,  to  be 
i  plaintifTs  upon  the  defendants, 
tyle  aforesaid,  in  that  behalf, 
efendants,  promised  the  said 
it  they,  the  said  defendants,  so 
y  flhould  be  so  employed  by 
s  as  aforesaid,  would  perform 
s  such  their  banlcers  as  afore- 
the  plaintiffs  relying  on  the 
e  of  the  defendants,  did,  to 
d  for  a  long  time  then  next, 
md  after  the  breach  of  duty 
nentioned,  retain  and  employ 
Its  as  such  bankers  as  afore- 
nring  the  time  aforesaid  and 
breach  of  duty  aforesaid,  to 
posited  with  the  defendants, 
Ler»  as  aforesaid,  and  they,  the 
received  and  at  the  respective 

drawing  and  presentation  as 
lentioned  of  the  draft  or  cheque 
;  after  mentioned  had  in  their 
h  bankers,  monies  of  the  plain- 
han  sufficient  to  pay  the  draft 
1  this  count  after  mentioned, 
Qg  in  the  whole  to  a  large  sum 
•  wit,  5,000/. ;  that  afterwards 
e  defendants  were  so  employed 
tiffs  as  such  bankers  as  afore- 
hilst  the  defendants,  as  such 
mployed  as  aforesaid,  had  in 
such  sums  of  money,  to  wit, 
le  plaintiffs,  drew  and  signed 
led  with  their  names  a  certain 
leon  the  said  defendants  as  such 
foresaid,  under  the  style  afore- 
ily  called  a  cheque  on  a  banker, 
3  words  and  figures  following, 
ndon,  June  23, 1845.  Messrs. 
.,  please  to  pay  Mr.  Edward 
y  or  bearer  two  thousand  five 

ninety-six  pounds,  seventeen 
,596/.  17<. ;"  that  afterwards 
le  delivery  of  the  said  draft  or 
B  said  Edward  Bryant  Geary 
tioned,  the  plaintiffs  crossed 

or  cheque  in  a  certain  manner, 
the  custom  and  usage  of  bank- 
ebalf ;  and  thereby,  according 
oatom  and  usage,  directed  the 
le  said  draft  or  cheque  to  be 
lefendants,  as  such  bankers  as 
JO  and 'through  the  hands  of  a 
Uratioii,  carrying  on  business 
in'  London,  to  wit,  under  the 


style  of  "  The  Governor  and  Company  of 
the  Bank  of  England  :*'  and  thereby  spe- 
cified to  what  purpose  the  said  corporation 
should  apply  the  same,  and  then  delivered 
the  said  draft  or  cheque  so  crossed  as  afore- 
said to  the  said  Edward  Bryant  Geary  ;  of 
all  which  premises  the  defendants,  then 
and  before  the  payment  of  the  said  draft 
or  cheque  as  hereinafter  mentioned,  had 
notice ;  and  thereupon  it  became  and  was  the 
duty  of  the  said  defendants,  as  such  bankers 
so  employed  as  aforesaid,  not  to  pay  the 
amount  of  the  said  draft  or  cheque  other- 
wise than  into  and  through  the  hands  of  the 
said  corporation  so  carrying  on  the  business 
of  bankers  as  aforesaid,  to  wit,  the  said 
Governor  and  Company  of  the  Bank  of 
England.  Nevertheless,  the  said  defen- 
dants, in  breach  of  their  said  duty  as  such 
bankers  as  aforesaid,  afterwards  and  whilst 
they  were  so  employed  by  the  plaintiffs 
as  such  bankers  as  aforesaid,  to  wit,  &c., 
wrongfully  and  improperly  paid  the  amount 
of  the  said  draft  or  cheque,  to  wit,  the  said 
sum  of  money  therein  mentioned,  otherwise 
than  into  and  through  the  hands  of  the  said 
corporation,  to  wit,  by  their  paying  the 
amount  of  the  said  draft  or  cheque  into 
the  hands  of  certain  persons,  carrying  on 
business  under  the  style  of  Messrs.  Gosling 
&  Co.,  then  being  the  agents  of  the  said 
Edward  Bryant  Geary  in  that  behalf;  by 
means  of  which  said  premises  the  said 
Edward  Bryant  Geary  was  enabled  frau- 
dulently to  misapply  and  convert  to  his 
own  purposes,  and  did  then,  in  fact,  frau- 
dulently misapply  and  convert  to  his  own 
purposes,  the  said  sum  of  money  in  the 
said  draft  or  cheque  mentioned ;  and  the 
said  Governor  and  Company  of  the  Bank 
of  England  were  prevented  from  receiving 
the  amount  of  the  said  draft  or  cheque 
and  applying  the  same,  to  wit,  on  behalf 
and  on  account  of  the  plaintiffs  to  the  said 
purpose  referred  to  in  and  by  the  said 
crossing  of  the  said  draft  or  cheque  as  they 
otherwise  would  have  done,  and  the  amount 
of  the  said  draft  or  cheque,  by  means  of 
the  premises,  became  and  was  and  is 
wholly  lost  to  the  plaintiffs. 

The  only  other  count  in  the  declaration 
material  to  notice  was  a  count  for  money 
lent. 

The  defendants  pleaded  (inter  aUa)  to 
the  first  count  that  there  was  no  such 


72 


COURT  OF  EXCHEaUER ; 


custom  or  usage  of  bankers  as  alleged 
therein,  and  also  that  they  did  not  wrong- 
fully pay  the  amount  of  the  cheque  other- 
wise than  into  and  through  the  hands  of 
the  Bank  of  England.     Issues  thereon. 

There  was  also  a  plea,  setting  out  spe- 
cially the  circumstances  under  which  the 
payment  was  made  to  Messrs.  Gosling, 
which  were  proved  at  the  trial  as  detailed 
below.  Replication  de  injurid,  and  issue 
thereon. 

To  the  other  count  the  defendants  pleaded 
payment,  and  issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the 
Sittings,  after  Trinity  term  1851,  for  Mid- 
dlesex, the  following  facts  were  proved.— 
The  plaintiffs  were  trustees  of  a  gentle- 
man called  Frank,  who  had  died  a  lunatic, 
and  they  had  opened  an  account  with 
the  defendants,  Messrs.  Coutts,  for  the 
purpose  of  the  trust.  A  suit  was  pending 
in  the  Court  of  Chancery  with  reference 
to  the  trust,  in  which  a  Mr.  Triston  acted 
as  solicitor  for  the  plaintiffs;  the  other 
parties  to  the  suit  were  the  next-of-kin  of 
Mr.  Frank,  and  a  Mr.  Geary  acted  ^is  soli- 
citor for  them.  In  June  1845  Mr.  Geary 
brought  to  Mr.  Triston  a  cheque  upon 
Messrs.  Coutts,  written  out  by  him,  for 
2,536^.  17«.,  to  be  signed  by  the  plaintiffs  ; 
it  was  then  delivered  to  Mr.  Triston  in  the 
common  form.  Mr.  Triston  sent  the  cheque 
to  the  plaintiff,  Mr.  Bellamy,  at  Brighton, 
who  returned  it,  signed  with  the  following 
addition,  in  his  own  handwriting,  namely, 
at  the  end  of  the  body  of  the  cheque,  the 
words  "General  Unpaid  Costs  Account," 
and  crossed  as  follows :  **  Bank  of  England, 
for  the  Account  of  the  Accountant  Gen- 
eral." Mr.  Triston  then  sent  it  to  the  other 
trustee,  the  plaintiff,  Mr.  Foster,  to  be 
signed  by  him,  and  having  received  it  back 
delivered  it  to  Mr.  Geary.  In  point  of 
fact,  the  department  of  the  Bank  of  Eng- 
land, in  which  the  business  of  the  Account- 
ant General  is  conducted,  would  not  have 
received  this  cheque,  it  being  the  rule  not  to 
receive  any  cheque  unless  it  be  drawn  on 
the  Bank  of  England  itself.  The  rule  is  well 
known  among  die  London  bankers.  Upon 
the  day  on  which  Mr.  Geary  received  the 
cheque,  he  struck  out  the  crossing  made 
by  Mr.  Bellamy  by  running  a  pen  through 
it,  leaving  it,  however,  perfectly  legible, 
and  crossed  it  a  second  time  with  the  name 


of  Messrs.  Gosling,  his  own  b 
paid  it  into  their  bank  to  the  c 
account.  Upon  the  followin 
clerk  of  Messrs.  Gosling  prat 
payment  to  Messrs.  Coutts  &  C 
it,  and  charged  it  to  the  debit  c 
tiffi*  account.  The  money  m 
Messrs.  Gosling  to  the  credit 
his  account  with  them.  He  ne 
money  to  the  Accountant  G 
the  plaintiffs  were  obliged  to  m 
This  action  was  brought  to  n 
the  defendants  the  sum  so  pai 
The  plaintiffs  alleged  that  t^ei 
a  custom  or  usage  as  was  re! 
the  first  count,  which  was  abic 
gatory  on  all  bankers ;  bul 
that  they  failed  in  establishini 
tom,  they  insisted  that  the  defe 
guilty  of  negligence  in  paying 
crossed  in  the  manner  in  wl 
and  that  the  defendants  could 
fore,  rely  on  the  plea  of 
which  was  their  only  availabL 
the  count  for  money  lent.  A 
the  most  eminent  bankers,  an 
experienced  bankers'  cleriu 
were  examined  on  both  side 
alleged  custom,  and  incident 
the  alleged  negligence,  and  nit 
jury  expressed  their  opinion  i 
fendants  were  guilty  of  negligen 
the  cheque  to  Messrs.  Goslii 
answer  to  a  written  question, 
there  was  a  custom  and  usage, 
quent  duty  upon  the  defendant 
the  cheque  otherwise  than  into  i 
the  hands  of  the  Bank  of  Engl 

A  verdict  was  accordingly 
the  plaintiffs,  to  set  aside  wh 
a  new  trial,  a  rule  was  si 
obtained,  and  against  this  rule, 

The  Attorney  General  (Si 
bum  J,  Knowles,  and  Unthank  i 
cause  (2), — The  plaintiffs  rest 

( 1 )  At  the  trial  Martin,  B.  bad  all 
writing  this  question :  *'  Assamisg  t 
were  not  restricted  to  paying  the  oh« 
banker  than  the  Bank  of  England,  d& 
care  and  diligence  in  the  payment  of 
Messrs.  Gosling?"  but  this  qneati 
actually  put»  as  his  Lordship  thouff! 
unnecessary  after  the  aoiwer  to  &•  111 

(2)  Jan.  17,  before  PoUock,  CB 
Alderson,  B.  and  Martin,  B. 
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Mth  counts.  The  jury  have  dis- 
fbund  that  there  was  negligence  on 
t  of  the  defendants,  and  this  entitles 
iintiffs  to  a  verdict  upon  the  first 
It  to  the  custom,  and  also  upon  the 
Uus  count,  hecause  the  defendants 
iischarge  themselves  hy  shewing  a 
ayment.  Even  if  the  custom  alleged 
first  count  he  not  established,  still 
le  plea  of  payment  the  plaintiffs  are 
I  to  succeed,  as  a  payment  which 
Y  have  declared  to  be  negligent  can- 
relied  upon  by  the  defendants  as  an 
to  the  claim  of  the  plaintiffs  to  have 
loney  refunded.  The  intention  of 
intiffs  was  clearly  indicated  by  the 
g;,  which  shewed  that  the  amount  of 
!que  was  to  be  paid  to  the  account 
Accountant  General  with  the  Bank 
;land,  to  go  to  the  unpaid  costs  ac- 
and  as  clearly  that  Mr.  Geary  was 
receive  it  on  his  own  account,  which 
T  he  did  do,  and  they  must  lose 
ney  unless  they  can  recover  in  this 

>Ea80N,  B. — But  is  it  not  the  fact 
e  plaintiffs  in  drawing  that  cheque 
id  an  impossibility  ?] 
i  may  be  ;  but  as  between  them 
sir  own  bankers  their  intention  was 
9ted,  and  it  ought  not  to  have  been 
rded.  The  defendants  should  have 
nicated  with  the  plaintiffs  before 
lid  the  cheque.  Suppose  that  they 
It  the  cheque  to  Mr.  Geary  without 
)ssing  at  all,  and  at  the  same  time 
to  the  bankers,  and  said,  **  We  have 
lat  cheque  to  Mr.  Geary,  but  with 
tions  to  him  to  pay  it  in  to  the 
t  of  the  Accountant  General,  and 
put  it  to  his  own  private  account, 
!  write  to  say  that  if  it  should  be 
:ed  by  bearer  you  are  not  to  pay 
le  bankers  would  not  have  been 
d  in  disregarding  such  instructions, 
ossing  in  the  present  instance  was 
lent  to  this,  and  the  defendants  were 
by  the  jury  to  have  been  guilty  of 
nee,  and  therefore,  without  reference 
»roof  of  the  custom  in  the  first  count, 
intifis  are  entitled  to  succeed  upon 
a  of  payment. 

>BR80ii,  B. — ^Was  it  the  fact  that  the 
nits  knew  that  the  words  *'  Bank  of 
.d,  to  the  account  of  the  Accountant 
r  Snin,  XXL— Ezoheq. 


General,"  were  in  the  handwriting  of  Mr. 
Bellamy?] 

There  was  no  doubt  of  that. 

[Pollock,  C.B. — The  bankers  must  be 
presumed  to  know  the  handwriting  of  their 
clients,  and  therefore  to  know  what  is  and 
what  is  not  their  handwriting.] 

The  addition  of  the  words  **  general  im- 
paid  costs  account"  would  shew  still  more 
clearly  that  the  money  was  not  to  be 
paid  to  Mr.  Geary  himself.  But,  looking 
at  the  legal  effect  of  this  document,  it  is 
submitted  that  there  may  be  an  order  upon 
a  banker  to  pay,  limited  in  a .  particular 
manner,  just  as  a  bill  of  exchange  may 
have  a  restrictive  indorsement,  a  question 
which  was  discussed  and  decided  in  StgouV" 
ney  v.  Lloyd  (3),  where  all  the  authorities 
are  collected.  Tlie  banker  has  the  money 
of  his  customer  in  his  hands,  and  ought 
only  to  pay  it  according  to  his  directions. 

[Alderson,  B.  —  The  defendants  say 
that  the  essential  part  of  a  cheque  is  that 
it  is  payable  to  bearer,  and  that  they  have 
so  paid  this  cheque.] 

[Parke,  B. — The  custom  of  bankers  is 
to  pay  the  bearer,  and  they  are  protected 
in  the  ordinary  course  of  payment.  There 
is  no  custom  obliging  them  to  pay  to  any 
individual  named,  because  they  must  then 
at  their  own  peril  ascertain  his  identity.] 

The  evidence  was  sufficient  to  shew  that 
the  payment  was  not  according  to  custom, 
without  making  inquiry.  But  there  is 
another  mode  of  considering  this  question. 
It  is  immaterial  whose  name  is  in  the  body 
of  the  cheque,  as  the  important  word  is 
"bearer."  Then  the  customer  to  whom 
the  bankers  owe  allegiance  write  upon  it 
what  is  equivalent  to  "  Pay  to  the  Bank 
of  England ;"  and  that  is  very  different 
from  a  crossing  by  a  mere  holder  of  a 
cheque.  The  banker  owes  no  duty  to 
the  holder,  and  is  liable  to  no  action  at 
his  suit  if  the  cheque  is  not  honoured; 
and  if  the  first  or  any  subsequent  holder 
chooses  to  strike  out  the  crossing  which 
the  customer  has  put  and  puts  the  name 
of  his  own  banker  he  may  do  so,  as  he  is 
the  proprietor  of  the  cheque  ;  but  the 
banker  is  in  no  way  bound  to  pay  it  unless 
satisfied,  after  proper  inquiries,  that  the  alter- 

(8)  8  B.  &  C.  622;  8.C.  7  Law  J.  Rep.  K.B.  78 ; 
and  in  error,  5  Bing.  525. 
L 
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ration  has  been  made  by  the  lawful  holder ; 
and  if  he  does  pay  it  without  due  caution 
he  pays  at  his  own  peril.  The  question 
really  is,  whether  the  banker  may  disregard 
entirely  the  direction  of  his  customer.  It 
may  be  said  on  the  other  side,  that  if  the 
effect  of  the  crossing  by  the  customer  is  to 
restrict  the  negotiability  of  the  cheque  from 
bearer  to  bearer,  it  is  void  in  consequence 
of  the  Stamp  Laws.  But  although  this 
might  be  a  sufficient  justification  to  the 
banker  if  he  refused  to  pay  the  cheque  at 
all,  it  does  not  excuse  his  paying  it  con- 
trary to  the  customer's  directions.  If  it 
be  said  that  the  payment  was  justified  by 
the  custom  of  bankers,  then  the  defendants 
failed  to  prove  any  such  custom  totally 
to  disregard  the  directions  of  the  customer, 
and  its  validity  therefore  need  not  be  dis- 
cussed. The  money  count  is,  however, 
chiefly  to  be  relied  on,  because  the  suffi- 
ciency of  the  first  count  is  very  doubtful. 
In  considering  the  question  of  negligence, 
it  is  not  to  be  forgotten  that  the  body  of 
the  cheque  is  in  a  different  handwriting, 
and  the  handwriting  which  they  ought  to 
attend  to  is  the  handwriting  of  their  cus- 
tomer, and  he  has  put  the  restriction  on 
the  word  Geary ;  and  in  fact,  Mr.  Geary 
never  had  any  interest  in  the  cheque.  He 
had  only  authority,  as  any  other  servant 
might  have  had,  to  take  that  cheque  to 
the  Bank  of  England,  and  unless  Messrs. 
Coutts  were  satisfied  that  it  came  to  them 
through  the  Bank  of  England  they  are  not 
entitled  to  any  credit  for  having  had  it. 

Channellj  Serj,  and  Sir  J,  Bayley,  in 
support  of  the  rule. — The  rule  must  be 
made  absolute,  because  the  finding  of  the 
jury  as  to  negligence  was  against  the  evi- 
dence actually  given,  and  also  because 
there  could  be  no  negligence  if  in  point 
of  law  the  defendants  were  justified  in 
paying  the  cheque.  To  establish  this,  it 
is  necessary  to  consider  the  nature  of  the 
cheque.  It  was  an  order  of  the  customer 
on  his  bankers  to  pay  **  Mr.  Geary  or 
bearer,"  that  is,  in  this  particular  case,  to 
pay  Mr.  Geary  himself,  as  his  bankers 
were  the  bearers,  and  this  direction  was 
literally  complied  with.  What,  then,  is 
there  to  prevent  this  payment  being  valid 
as  against  the  drawer  of  the  cheque  ?  The 
first  crossing  was  **  Bank  of  England,  for 
account  of  Accountant  General,"  but  the 


last  words  were  of  no  influence  whate^^ 
in  restricting   the  nature  of  the  cheqw^ 
Then,  the  words  "  Bank  of  England"  c:^ 
only  have  a  legal  effect  by  convention ;  ^ 
any  custom  to  contradict  the  clear  meaa^ 
of  a  written  instrument  is  invalid.    Cus^^ 
may  be  referred  to  to  explain  an  ins*^ 
ment,  or  more  strictly  speaking,  to  a^^ 
its  terms  to  the  right  subject-matter^     | 
not  to  contradict  it ;  and  upon  this  gix^^ 
alone  the  crossing  would  have  no  ^^ 
effect  whatever,  because    it  purport;^  * 
contradict  each  of  the  matters  requi^ 
in  the  order;   it  contradicts  the  right  tc 
pay  Mr.  Geary;    it  contradicts  the  right 
to  pay  the  bearer,  and  destroys  the  nego- 
tiability of  the  cheque  altogether.     S^okT' 
ney  v.  Lloyd,  rightly  understood,  illustratei 
this    proposition.      A    bill   of  exchangf, 
payable  to  order  of  the  drawer,  indoned 
in  blank,   becomes   a   negotiable  iiutro* 
ment,  because  the  indorsement  in  blank 
makes  the  instrument  payable  to  beuer. 
If  it   comes   into   the   hands  of  anotlier 
person  the  person  receiving  it  may  tpe- 
cially  indorse  it ;  and  if  a  holder  were  to 
sue  that  party  who  has  specially  indoned 
it,  he  must  sue  him  through  the  special 
indorsement  that  he  has  made;  butifiBJ 
other  party  is  to  be  sued,  as  the  drawer,  for 
instance,  or  the  acceptor  or  prior  indontfi 
the  special  indorsement  does  not  destroy 
the  negotiability  which  the  bill  had  ac- 
quired by  having  once  been  indorsed  ffl 
blank. 

[Pollock,  C.B.— No  doubt  that  is  the 
law,  but  the  general  view  of  the  mercantite 
world  is  different,  and  they  think  that  if  i 
bill  is  limited  in  that  way,  they  are  bound 
to  consider  the  limitation.] 

[Parke,  B.— The  owner  of  a  bill  in- 
dorsed in  blank  may,  however,  convert 
the  blank  indorsement  into  a  special  lA" 
dorsement,  by  writing  **  pay  to  myself^ 
order."  The  law  is  laid  down  by  Low 
Chief  Justice  Holt,  in  Clark  v.  Pagel{W 

There  is  another  equally  conditfjyj 
argument  against  this  crossing  being  hc"» 
to  be  a  restriction,  drawn  from  the  Sta^P 
Act.  The  cheque  is  only  exempt  ^ 
stamp,  because  it  is  payable  "  to  bearer? 
and  whether  the  custom  alleged  restj^ 
the  payment  to  the  banker  &:sts 

(4)  12  Mod.  146. 
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%  or  makes  it  requisite  that 
oold  present  the  cheque  for 
ily  nullifies  the  provisions 
Let,  because  the  cheque  is 
ible  to  any  bearer.  The 
then  analyzed  the  evidence, 
at  it  did  not  support  the 
juryj  and  relied  also  upon 
the  cheque  was  presented 
3r,  the  defendants  had  com- 
snbstantial  intention  of  a 
rossed,  viz.,  to  enable  the 
;d  afterwards  to  trace  the 

Cur,  adv,  vult, 

a  now  delivered  by — 

-On  a  previous  day  we 
there  ought  to  be  a  new 
ase,  on  the  ground  that 
iven  on  the  trial  was  not 
support  the  verdict  pro- 
jury  ;  and  if  this  were  an 
3f  setting  aside  a  verdict 
md,  we  should,  probably, 
urselves  to  merely  express- 
to  this  effect.  But  there 
the  present  controversy  a 
question  with  respect  to 
ikers,  and  it  seems  to  us, 
;  is  right  to  state  with  some 
J  nature  of  the  question  to 
ition  of  the  jury  must  be 
jw  trial. 

cheques  has  now  almost 
eded  all  other  modes  of 
ge,  and  is  in  very  general 
money  transactions;  and 
crossing  them  with  the 
TS,  the  effect  of  which  is 
the  present  case,  is  also  in 
J,  and  occurs  in  very  many 
day,  not  only  in  London, 
ST  parts  of  the  kingdom, 
ns  to  us  to  be  of  great  im- 
le  effect  of  these  crossings 
tly  understood. — [Having 
ance  of  the  pleadings  and 
.  at  the  trial,  his  Lordship 
new  trial  has  been  moved 
nd  of  misdirection,  and  the 
g  supported  by  the  weight 
lie  whole  question,  both  as 
cable  to  the  case,  and  as  to 
en  lately  argued,  before  us, 


with  great  ability, — that  is,  before  the 
rest  of  the  Court,  in  the  absence  of  my 
Brother  Piatt,  and  this  is  the  judgment 
of  the  Lord  Chief  Baron  and  my  Brothers 
Alderson  and  Martin,  and  myself.  The 
objection  as  to  misdirection  was  abandoned 
by  the  learned  counsel  for  the  defendants, 
but  it  was  insisted  that  the  verdict  on  the 
first  count  and  on  the  plea  of  payment  to 
the  second  count  was  against  the  evidence, 
and  we  are  of  that  opinion.  The  plaintiffs 
first  contended  that  the  crossing  of  the 
cheque  to  the  "Bank  of  England"  in 
the  manner  in  which  it  was  crossed  abso- 
lutely restricted  the  negotiability  of  the 
instrument,  and  rendered  it  payable  to 
the  Bank  of  England  alone,  and  even  to 
the  account  mentioned,  namely,  "  The  Ac- 
countant General,"  and  to  no  other  person ; 
and  that  a  binding  custom  or  usage  to  that 
effect  was  proved.  We  are  of  opinion  no 
such  usage  or  custom  was  proved.  Without 
going  the  length  of  saying  that  there  was 
no  evidence  to  go  to  the  jury  of  the  exist- 
ence of  such  a  custom,  we  think  that  the 
weight  of  evidence  was  against  it.  A  cus- 
tom such  as  that  alleged  in  the  first  count 
would  be  binding  and  obligatory  on  all 
persons  engaged  in  a  certain  trade,  because 
long  and  universally  acted  upon  by  all 
persons  in  such  trade,  who  may,  therefore, 
reasonably  be  presumed  to  have  made  their 
contracts  upon  the  faith  of  it.  The  cus- 
tom alleged  could  only  be  proved  by  a  long, 
well  known,  acknowledged  and  universal 
usage  and  practice  among  bankers  to  act 
in  accordance  with  it.  So  far  from  this 
being  the  case,  many  witnesses  called  from 
the  different  London  banking-houses  by 
the  plaintiffs,  and  all  called  by  the  defen- 
dants, denied  its  existence.  That  there 
was  any  special  usage  between  the  plain- 
tiffs and  Messrs.  Coutts  which  would,  of 
course,  govern  their  transactions  was  never 
once  suggested.  The  banking  business  in 
London  is  not  in  very  many  hands,  and 
all  the  witnesses  on  both  sides  were  per- 
sons of  unimpeachable  integrity  and  vera- 
city, and  it  seems  to  us  quite  absurd  to 
suppose  that  there  could  be  any  custom 
creating  such  a  duty  as  that  alleged  in  the 
first  count,  and  absolute  and  binding  by 
reason  of  long  and  universal  usage  on  all 
the  bankers  in  the  metropolis  witliout 
those  gentlemen  being  well  acquainted  with 
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it.     The  verdict  was,  therefore,  upon  this 
point  against  the  weight  of  evidence. 

We  are  also  of  opinion  that  such  a  cus- 
tom, if  proved  to  have  existed  in  fact,  would 
be  incapable  of  being  supported  in  point 
of  law.  The  crossing  a  cheque  could  not 
operate  as  an  indorsement  to  a  banker 
whose  name  is  used,  because  it  was  not 
written  with  any  intent  to  transfer  the 
property  in  the  cheque  to  him,  and  it  wants 
the  essential  part  of  an  indorsement,  the 
delivery  of  the  instrument  to  the  indorsee. 
And  we  think  that  it  cannot  be  well  sup- 
posed that  the  usage  is  to  be  considered  as 
equivalent  to  the  direction  by  the  holder 
or  drawer  to  the  drawee  not  to  pay  to  the 
bearer,  but  to  a  particular  person  only — 
for,  then,  the  cheque  would  be  altered  in 
a  manner  which  would  take  it  out  of  the 
exemption  of  the  Stamp  Act,  53  Geo.  3. 
c.  104.  sched.  1,  which  applies  to  cheques 
payable  to  bearer  only,  and  the  bankers  to 
whom  it  was  addressed  could  not  be  bound 
to  pay  to  the  person  named.  We  are, 
therefore,  of  opinion  that  the  crossing  the 
cheque  with  the  name  of  a  banker  could 
not  have  the  effect  of  restricting  its  nego- 
tiability to  such  banker  only.  To  hold  it 
to  have  this  effect  would  be  to  render  the 
instrument  no  longer  a  cheque.  The  case 
of  Sigourney  v.  Lloyd  was  cited  on  both 
sides;  but  it  really  has  no  application. 
The  point  there  decided  was  one  concern- 
ing a  restrictive  indorsement  of  a  bill 
transferable  by  indorsement  only,  which  is 
lawful.  We  think,  therefore,  the  plaintiffs 
cannot  succeed  on  the  first  count. 

The  learned  counsel  for  the  plaintiffs, 
however,  both  at  the  trial  and  on  the  argu- 
ment, relied  with  greater  confidence  upon 
the  count  for  money  lent,  and  they  in- 
sisted that  the  payment  to  Messrs.  Gos- 
ling's clerk  of  the  cheque,  double  crossed 
in  the  manner  in  which  it  was,  was  an 
unauthorized  and  negligent  act,  and  that 
the  defendants  had  no  right  to  credit  them- 
selves with  this  payment,  and  if  this  con- 
tention were  well  founded,  the  defendants 
would  certainly  be  without  defence,  as  the 
only  answer  to  this  count  was  a  plea  of 
payment.  It  was  also  alleged  that  the 
addition  of  the  crossing  to  the  Bank  of 
England,  the  words  "for  the  account  of 
the  Accountant  General"  imposed  a  greater 
degree  of  responsibility  upon  the  defen- 


dants. None  of  the  witnesses,  howe^ 
appeared  to  attach  much  importance^ 
this  circumstance  as  against  the  defend^^ 
and  many  of  them  considered  that  it  ir^ 
in  their  fiskvour,  inasmuch  as  it  was  -^ 
known  that  the  Bank  of  England  w^^ 
not  receive  for  the  Accountant  Gene^^ 
cheque  so  crossed.  The  evidence  on  &C3 
sides  was  mainly  directed  to  the  dicax 
stance  of  the  double  crossing.  On  lebj 
of  the  plaintiff,  it  was  said,  tluit  the  ongixi. 
crossing  by  Mr.  Bellamy  to  the  Bank  * 
England  ought  to  have  prevented  the  A 
fendants  from  paying  the  cheque  to  Meisn 
Gosling,  or,  at  all  events,  ought  to  h»^ 
made  the  payment  one  at  their  peril  i 
the  event  of  Geary  misapplying  the  mon^J 
On  the  behalf  of  the  defend^ts,  it  ^n 
said,  the  payment  was  strictly  acoorditf 
to  the  custom  and  usage  of  banken  in  t^ 
spect  of  crossed  cheques,  and  that  the  pfl^^ 
ment  was  a  payment  to  Geary,  the  psy^ 
of  the  cheque.  As  the  effect  of  crotfis 
a  cheque  is  not,  in  our  opinion,  to  Testr*3 
the  negotiability  of  the  cheque,  it  will  1 
fit  to  consider  what  it  probably  is,  that  tl 
attention  of  the  jury  may  be  directed 
that  question  on  the  new  trial.  It  ^ 
agreed  on  all  hands  that  the  praeti* 
of  crossing  cheques  originated  at  tP 
clearing-house ;  the  clerks  of  the  diflBB 
ent  bankers  which  do  business  ib^ 
having  been  accustomed  to  write  acre 
the  cheques  the  names  of  their  e> 
ployers  so  as  to  enable  the  clearing-luKi 
clerks  to  make  up  the  account.  It  "^ 
quite  clear  that  this  had  nothing  whate"^ 
to  do  with  the  restriction  of  the  negate 
bility,  for  at  the  time  when  this  was  do 
the  cheques  were  in  the  course  of  paynt< 
there  on  presentation  for  payment,  and 
their  negotiability  was  at  an  end.  ^ 
establishment  of  the  clearing-house 
comparatively  modem  and  was  within  ^ 
memory  of  several  of  the  witnesses, 
afterwards  became  a  common  practioff 
cross  cheques  which  were  not  intended 
go  through  the  clearing-house  at  all  witii  ^ 
name  of  a  banker,  or  with  the  words  "— - 
and  Co.,*'  leaving  the  rest  in  blank ;  ua' 
custom  or  usage  has  certainly  sprung  up 
regard  to  this  idso.  All  the  witnesses  agr^ 
as  to  the  fact  of  the  existence  of  a  cnstc 
and  we  think  that  the  great  prepondem^ 
of  evidence  on  both  sides  tended  to  sb^ 
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\  to  be,  that  which  is  reported  to 

stated  by  some  of  the  jury  in 
Stewart  v.  Lee  (5) ;  namely,  that 
que  is  crossed  bankers  generally 
ay  it  to  any  one  except  a  banker, 
y  do  pay  it  to  a  person  not  a 
ley  consider  that  they  do  it  at 

in  the  event  of  the  party  to 
payment  is  made  not  being  en- 
eceiye  it :    that  the  object  is  to 

payment  not  to  any  particular 
It  to  a  banker,  in  order  that  it 
uily  traced  for  whose  use  the 
8  received;  and  that  it  was  not 
hereby  at  all  to  restrict  the  cir- 
:  negotiability  of  the  cheque,  but 
compel  the  holder  to  present  it 
quarter  of  known  respectability 
,  We  are  strongly  inclined  to 
I  full  inquiry,  the  usage  will  turn 
10  more  than  this :  and  consider- 
istom  in  this  point  of  view  the 
I  a  mere  memorandum  on  the 
;  cheque,  and  forms  no  part  of 
nent  itself,  and  in  no  way  alters 
There  can  be  no  doubt  that  such 
highly  beneficial  to  the  public, 
truments  are  in  their  essential 
payable  to  bearer;  they  are  in 
ects  treated  as  bank  notes,  for 
site  years  they  have  been  largely 
i;  but  like  all  other  things  they 
to  be  mislaid,  or  lost,  or  stolen, 
get  into  the  hands  of  persons 
)t  entitled  to  receive  payment  of 

is  manifestly  therefore  a  great 
and  safeguard  to  the  real  owner 
3  should  exist  the  means  of 
d  ascertaining  for  whose  use  the 
id  on  the  cheque  was  received, 
horn  the  money  actually  goes, 
lyment  through  the  bankers  sc- 
object.  Bankers  are  in  general 
f  great  respectability,  and,  we 
may  be  truly  said  universally, 
ble  of  lending  themselves  to  any 
nt  or  suppression  of  the  truth 
3  promote  or  assist  fraud.  We 
refore,  it  is  matter  of  great  public 

and  benefit  that  the  custom  or 
ich  we  have  already  mentioned 
aaid  to  exist  in  point  of  fact, 
maintained,  and  we  think  it  may 

(fi)  Moo.  &  M.  158. 


well  be,  without  at  all  improperly  trenching 
upon  or  restricting  the  negotiability  of 
cheques.  We  think  the  crossing  of  a 
cheque  is  a  protection  and  safeguaid  to  the 
owner  of  the  cheque,  and  in  the  event  of  a 
banker  paying  a  crossed  cheque  otherwise 
than  through  a  banker,  the  circumstance  of 
his  paying  it  would  be  strong  evidence  of 
negligence  in  an  action  against  him.  For 
instance,  let  us  suppose  a  customer  of  a 
banker  to  draw  and  cross  a  cheque,  in- 
tending to  pay  it  to  a  person  to  whom  he 
was  indebted,  and  that  afterwards  and 
before  handing  it  over  to  his  creditor  he 
either  lost  it  or  it  was  stolen  from  him ;  if 
the  cheque  was  presented  otherwise  than 
through  a  banker,  then  according  to  the 
custom  or  usage  above  mentioned  it  would 
not  be  paid,  but  if  presented  by  a  banker 
it  would.  The  mere  circumstance  of  the 
necessity  of  placing  the  cheque  in  the  hands 
of  a  banker  would  of  itself  oppose  some 
impediment  to  the  fraudulent  holder  in 
dealing  with  the  cheque  and  making  it 
available,  and  it  could  be  at  once  traced 
and  ascertained  for  whose  use  the  proceeds 
were  received,  and  would  give  considerable 
aid  in  enabling  the  drawer  to  recover  back 
the  money  in  the  event  of  his  being  entitled 
to  do  so.  On  the  other  hand,  if  the  banker 
disregarded  the  custom  and  paid  that  cheque 
to  a  private  individual,  that  circumstance 
would  be  strong  evidence  against  him  in  the 
event  of  his  seeking  to  charge  his  customer 
with  the  payment  if  the  person  actually 
presenting  it  was  not  the  lawful  holder 
and  bearer  of  the  cheque.  The  lawful 
holder  of  the  cheque  is  of  necessity  entitled 
to  receive  payment  of  it.  He  could  not 
sue  the  drawee  unless  the  drawee  had  ac- 
cepted the  cheque,  a  practice  not  usual ;  but 
he  could  sue  the  drawer  for  non-payment 
if  he  was  the  holder  for  value.  No  prudent 
banker  would,  however,  pay  a  crossed 
cheque  otherwise  than  to  a  banker,  except 
he  was  fully  satisfied  as  to  the  title  of  the 
party  presenting  it  to  receive  payment ;  if 
he  did,  he  would  run  the  risk  of  the  bearer 
of  the  cheque  having  no  title  to  it.  We 
think  there  is  no  legal  objection  to  the 
custom  thus  limited  and  understood  upon 
the  ground  of  its  being  repugnant  to  the 
essential  quality  of  the  cheque,  namely,  its 
negotiability  by  the  drawer.  There  is  no 
obligation  upon  any  one  to  receive  pay- 
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ment  by  a  cheque,  whether  it  be  crossed 
or  not  crossed;  but  if  a  man  receives  a 
crossed  cheque,  he  seems  to  us  not  indeed 
to  incur  the  obligation  of  presenting  it  for 
payment  through  a  banker  as  a  condition 
precedent,  but  he  ought  not  to  complain  if 
the  drawee  does  not  pay  without  previous 
inquiry.  There  is  really  no  restriction 
upon  its  negotiability,  but  it  is  in  our 
opinion  a  reasonable  and  lawful  practice 
and  usage,  in  order  to  secure  as  far  as 
possible  the  payment  of  the  cheque  to  the 
honest  and  bond  fide  holder.  It  was  con- 
tended by  the  learned  counsel  for  the 
plaintiffs  in  argument  before  us,  that  upon 
the  plea  of  payment  the  onus  was  upon  the 
defendants  to  shew  that  the  payment  was 
duly  and  properly  made,  and  in  that  we 
agree.  But  we  think  it  is  highly  probable 
the  custom  or  usage  before  mentioned  was 
that  which  was  established  by  the  pre- 
ponderance of  the  evidence  at  the  trial,  and 
that  in  such  a  case  the  circumstance  of  the 
cheque  in  question  being  doubly  crossed 
appears  to  be  immaterial:  the  custom 
would  authorize  the  payment  to  any  banker, 
and  the  payment  to  Messrs.  Gosling  would 
not  be  the  less  regular  because  the  cheque 
was  a  second  time  crossed  in  their  name. 
We  are,  therefore,  of  opinion  that  the 
verdict  as  to  the  question  of  negligence 
was  also  against  the  weight  of  evidence, 
and  that  the  defendants  are,  on  that  ac- 
count, entitled  to  a  new  trial. 

Another  point  was  argued  for  the  plain- 
tiffs, that  the  crossing  of  the  cheque  was 
not  by  the  holder  but  by  the  drawer 
himself,  who  had  power  to  give  any 
directions  he  pleased  to  the  bankers ; 
that  it  was  equivalent  to  an  addition 
to  the  cheque,  which  was  originally  pay- 
able to  bearer,  of  an  express  direction 
that  it  should  not  be  paid  to  bearer,  but 
to  the  Bank  of  England  only.  He  ad- 
mitted that  in  such  a  supposed  case  the 
defendants  were  not  bound  to  pay  the  Bank 
of  England,  because  the  alteration  would 
bring  the  cheque  within  the  operation  of 
the  stamp  laws  ;  but  he  contended  that  if 
the  defendants  chose  to  pay  it,  they  could 
not  do  so  to  any  one  else,  and  if  they 
did,  they  would  disobey  the  order  of  their 
customer,  and  could  not  charge  the  amount 
to  his  debit  in  account.  This  reasoning 
would   be  correct  if  the   crossing,  when 


made  by  the  drawer  by  custom  amounl 
to  a  direction  to  pay  the  named  ban! 
only,  and  for  the  named  account.  If  n 
were  its  conventional  meaning,  it  woi 
be  necessary  for  bankers  not  merely 
look  to  the  signature  of  the  cheque,  1 
also  to  the  handwriting  of  the  crossi. 
But  the  crossing  itself  does  not  import  ^ 
payment  is  to  be  made  to  the  Banl^ 
England  only.  It  is  matter  of  evid^^ 
what  its  meaning  is  by  the  usage. 
the  trial  the  evidence  has  not  mad& 
distinction  between  the  meaning  of* 
words  when  written  by  the  customer  o 
banker  and  by  a  third  person ;  and 
have  before  intimated  our  opinion  th 
according  to  the  weight  of  evidence  the 
have  not  the  restrictive  meaning  attribote 
to  them  by  the  plaintiff's  counsel.  J 
seems  to  us  probable  the  more  correct  viei 
of  the  practice  of  crossing  is  for  tbe  pio- 
tection  of  the  holder  of  the  cheque.  Ai 
we  have  before  said,  we  feel  strongly  that 
to  carry  it  further,  or  to  make  the  banker 
answerable  to  his  customer  for  the  appio- 
priation  by  the  payee  of  the  proceedb  rf  a 
crossed  cheque  when  received  throngb  a 
banker,  would  render  the  conducting  rf 
banking  business  very  difficult,  if  not  im- 
practicable, and  would  cast  a  very  serioof 
and  probably  mischievous  impediment  to 
carrying  on  the  money  transactions  of  Ae 
country. 

Rule  absolute,  on  payment  ofeodi* 


} 


ASPLIN  V.  BLACKMAK. 


1852. 

Feb.  13, 

County  Court — Concurrent  Jurisdkti^ 
4*c. — Discretion  of  Judge — Order  for  (^ 
—9  4*  10  Vict.  c.  95.  s.  12.— 13  ^  H  rut* 
c.  61.  s.  13. 

In  all  cases  where  the  superior  courts  h^ 
a  concurrent  jurisdiction  with  the  ct^ 
courts,  under  the  l2Sth  section  of  the  9^^^ 
Vict.  c.  95,  or  where  no  plaint  could  h^ 
been  entered  in  any  county  court,  or  9^ 
the  cause  is  removed  from  the  counti/  e^ 
by  certiorari,  the  Court  or  a  Judge  is  bc^ 
by  the  13  ^  14  P'ict.  c.  61.  s.  13,  onhe^ 
satisfied  that  the  case  falls  within  the  12J^ 
section,  to  make  an  order  that  the  fiUM 
who  has  recovered  less  than  20/.  in  «  ^ 
rior  court  shall  recover  his  costs. 
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18  had  been  taken  out  before 
calling  on  the  defendant  to 
why  the  plaintiff  should  not 
)8ts  in  the  above  action. 
I  was  made  on  affidavits,  which 
the  action  had  been  brought 
of  Exchequer  for  work  done 
and  break  belonging  to  the 
The  defendant  paid  \IL  lOs. 

rand  a  verdict  for  the  plaintiff, 
105.  The  defendant  resided 
risdiction  of  one  of  the  metro- 
ty  courts;  but  the  cause  of 
ot  arise  either  wholly  or  in 
1  point  within  the  jurisdiction 
f  court,  within  which  the  de- 
t  or  carried  on  his  business  at 
ction  brought. 

was  tried  on  the  15th  of  No- 
uid  at  the  conclusion  of  the 
led  Judge  directed  the  plaintiff 
bail  to  answer  a  charge  of  per- 
rder  was  afterwards  made  to 
tlaintiff's  attorney,  which  was 
lone. 

iff  was  subsequently  tried,  at 
riminal  Court,  for  perjury  and 
le  present  summons  was  taken 
h  of  February,  previously  to 
f  the  Court  of  Queen's  Bench 
Powell  {I),  which  was  given 
\i  February.  The  case  came 
derson,  B.  at  chambers  on  the 
uary,  when  upon  a  statement 
t  of  Queen's  Bench  had  that 
led  a  similar  case  of  Crake  v. 
iformity  with  the  decision  of 
Common  Pleas  in  Macdougall 
2),  and  in  opposition  to  th9^ 
V.  Harrison  (3)  in  the  Court 
•,  and  Palmer  v.  Richards  (4), 
adjourned  the  case  to  the 
raary  at  Westminster.  On 
''ebruary  the  case  came  on  in 
room  at  Westminster,  before 
Parke,  B.  being  also  present, 
upport  of  the  summons,  was 


eported. 

.JR«p.(HA)C.P.  27  ;  8.C.  2  L.  M. 

J.  Rep.  (N.8.)  Exch.  166;   8.c  6 
I 
{  •.€.  6  Bzch.  Rep.  335. 


[Alderson,  B. — I  shall  abide  by  the 
decision  of  the  Court  of  Queen's  Bench.] 

Prentice,  for  the  defendant.  —  In  this 
case  there  has  been  an  imnecessary  delay 
on  the  part  of  the  plaintiff.  He  might  have 
come  to  this  Court  in  Michaelmas  or  Hilary 
term  last.  The  Court  of  Common  Pleas 
have  laid  down  a  rule,  that  all  applications 
like  the  present  must  be  made  promptly. 
Orchard  v.  Moxey  (5)  is  in  point. 

Horn, — The  fact  of  the  plaintiff  having 
been  indicted  for  perjury,  together  with  the 
delay  and  expense  consequent  upon  the 
change  of  attomies,  sufficiently  account  for 
the  plaintiff  not  applying  to  this  Court  at 
an  earlier  period.  Besides,  the  plaintiff 
could  not  suppose  that  the  Court  of  Ex- 
chequer would  rescind  its  decision  in  Jones 
V.  Harrison^  in  deference  to  the  opinion  of 
the  Court  of  Common  Pleas.  In  the  case 
of  Orchard  v.  Moxey  there  was  a  delay  of 
eight  months. 

[Alderson,  B.  —  The  decision  of  the 
Queen's  Bench  in  Crake  v.  Powell  was  not 
given  until  after  Hilary  term;  and  the 
plaintiff  could  hardly  be  expected  to  come 
to  the  Court  of  Exchequer,  and  ask  them 
to  reverse  the  decision  oi  Jones  v.  Harrison, 
I  think,  under  all  the  circumstances,  the 
plaintiff  has  made  his  application  within  a 
reasonable  time.] 

(5)  In  that  case  a  rule  fdsi  was  granted  on  the 
Idth  of  January  for  the  taxation  of  the  plaintiff's 
costs  in  an  action  of  trespass  to  recover  damages 
for  an  assault  and  fialse  imprisonment,  and  on  the 
trial  of  which,  in  May  last,  before  Lord  Campbell, 
C.J.,  a  verdict  was  found  for  the  plaintiff  with  40*. 
damages.  It  appeared  that  on  the  26th  of  May 
the  plaintiff  applied  to  Patteson,  J.  at  chambers  for 
the  costs,  under  the  IS  &  14  Vict.  c.  61.  s.  13, 
but  the  summons  was  dismissed  on  the  authority  of 
Jones  o.  Harrison,  20  Law  J.  Rep.  (n.s.)  Exch.  166; 
s.  c.  6  Exch.  Rep.  328.  The  defendant  then  paid  the 
amount  of  the  damages  without  prejudice  to  the 
plaintiff's  right  to  apply  to  the  Court  for  his  costs, 
but  upon  the  Court  of  Common  Fleas  disapproving 
of  the  decision  of  Jones  v.  Harrison,  in  Macdougall 
V.  Paterson,  ante,  C.P.  27,  the  present  rule  had  been 
obtained,  against  which  Sir  F,  Thenger  shewed 
cause,  on  the  ground  that  the  plaintiff  had  been 
guilty  of  laches  in  not  applying  within  a  reasonable 
time. — Paierton  appeared  in  support  of  the  rule. — 
The  Court  said,  that  as  the  plain  tiff  had  not  applied 
within  a  reasonable  time,  but  had  lain  by  from  May 
to  December,  wben  the  decision  of  the  Court  of 
Common  Pleas  was  pronounced,  the  rule  must  be 
discharged. 
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In  Orchard  v.  Moxey  Patteson,  J.  con- 
sidered the  delay  of  eight  months  to  be 
unreasonable. 

Alderson,  B. — I  see  no  reason  to  change 
my  opinion.  I  am  bound  to  make  the 
Older  for  costs. 

Parke,  B. — I  quite  concur  in  the  view 
taken  by  my  Brother  Alderson. 

Order  made. 

A  summons  to  stay  proceedings  upon 
the  above  order  was  afterwards  taken  out 
before  Piatt,  B.,  for  the  purpose  of  enabling 
the  defendant  to  take  the  opinion  of  the 
Court  of  Exchequer  as  to  the  correctness 
of  the  decision  of  Alderson,  B.,  but  that 
learned  Judge,  after  time  taken  to  consider 
and  after  consulting  other  Judges,  refused 
to  make  an  order  (6). 


} 


GAVIN  V.  ALLAN. 


1852. 

Jan.  24. 

Judgment  as  in  Case  of  Nonsuit — InsoU 
vency  of  Plaintiff. 

The  plaintiff  having  become  insolvent  after 
issue  joined,  a  rule  for  judgment  as  in  case 
of  nonsuit  was  discharged  and  a  stet  proces- 
sus entered^  it  not  appearing  whether  the 
assignees  were  willing  to  continue  the  action 
or  noty  or  that  any  application  had  been 
made  to  them. 

This  was  a  rule  for  judgment  as  in  case 
of  nonsuit.  It  appeared  upon  the  affidavit 
in  answer  to  the  rule,  that  after  issue 
joined,  the  plaintiff  petitioned  the  Insol- 
vent Debtors  Court  and  obtained  his  dis- 
charge, and  that  he  entered  the  debt  which 
formed  the  subject  of  the  present  action 
in  his  schedule,  but  it  did  not  appear 
whether  the  assignees  were  willing  to  pro- 
ceed with  the  action,  or  whether  any  appli- 
cation had  been  made  to  them. 

(0)  It  would  seem,  therefore,  that  the  Court  of 
Exchequer  will  ahide  hy  the  decision  of  the  Court 
of  Common  Pleas  in  Macdougall  v.  Paterson,  and 
of  the  Court  of  Queen's  Bench  in  Crake  v.  Powell ; 
and  that  Jones  v.  Harrison  and  Palmer  v.  Richards 
may  be  considered  as  orermled. 


Temple  shewed  cause. — This  rule  ought 
to  be  discharged,  with  costs.  No  applica- 
tion has  been  made  to  the  assignees,  and 
the  defendant  ought  to  be  left  to  take  the 
cause  doMrn  by  proviso.  Taylor  v.  Afoa- 
tague  (1)  and  Frodsham  v.  Rust  (2)  will 
be  cited  in  support  of  the  mle,  but  tliese 
cases  are  at  variance  with  Cron  v.  Roberi" 
son  (3).  There  the  plaintiff  bad  become 
bankrupt  after  issue  joined,  and  the  Court 
discharged  the  rule  for  judgment  as  in 
case  of  nonsuit  and  refused  to  direct  a  stet 
processus. 

[Parke,  B. — The  insolvency  Tests  the 
right  of  action  in  the  assignees.] 

fVise,  in  support  of  the  rule. — ^The  affi- 
davit of  the  plaintiff  does  not  allege  that 
the  debt  claimed  has  any  existence  at  all, 
but  only  that  it  was  entered  in  the  schedule. 
The  plaintiff  is  in  fault  for   not  having 
proceeded    to   trial,    and    the   defendant 
ought  not  to  have  this  action  kept  hanging 
over  him.      In   Taylor  v.  Montttgne,  this 
Court  refused  to  discharge  the  role  for^ 
judgment  as  in  case  of  nonsuit,  nnlfi^^ 
security  was  given  for  costs.     That  cas^^ 
was  not  referred  to  in  Cross  v.  ffiifirrfrrr^^ 
and  will  be  overruled  if  this  rule  is  ac 
made  absolute. 

[Pollock,  C.B. — The  circumstances  i 
not  identical.] 

The  statute  gives  this  right  to  the  deC^ai. 
dant,  and  it  is  not  incumbent  on  him  ^d 
shew  that  the  assignees  have  refused  to 
proceed  in  the  suit.  Frodsham  v.  Rtiwt  it 
also  a  distinct  authority  that  the  insolvency 
of  the  plaintiff  is  no  answer  to  this  motioii. 

[Parke,  B. — Why  should  there  not  he 
a  stet  processus  ?] 

*  Temple.  — The  plaintiff  will  eoB«co* 
if  the  Court  thinks  he  has  the  power  to  ^ 
so. 

Per  Curiam  (4).— The  rule  will  be  dis- 
charged, unless  the  parties  agree  to  »  ^ 
processus. 

Stet  processus  aecordiiyff' 


(1)  2Mec&W.815;  8.  c  tfLtwJ.Rep.  (»*•' 
Exch.  78. 

(2)  4  DowL  P.C.  90. 

(3)  8  Sc.  N.R.  846.  , 

(4)  Pollock,  C.B.,  Parke,  B.,  Aldrnos,  B.  '». 
Martin,  B. 
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1852.     \ 
Jan.  12.  S 


PEPPER  r.  CHAMBERS. 


Pndttetian  and  ImspeeUon  of  DoeumenU 
— 14  4*  15  Viet.  c.  99.  8.  6.      • 

/•  an  acHoH  againtt  the  directors  of  a 
joint  ttoek  ewmpany  to  recover  moneif  alleged 
<»  he  due  to  the  plaintiff  for  eervices  as 
oeeretary  to  the  company^  the  plaintiff 
^nde  an  affidavit  that  there  was^  as  he  be- 
Ueved^  tn  tke  possession  of  the  company  and 
^  <fte  directors  thereof  a  booh  or  books 
^^'i^Mning  minutes  of  the  resolutions,  orders 
•^  proeeedinys  of  directors  and  provisional 
dsrteiars  of  the  company  and  of  the  com^ 
^f***^**  thereof;  and  that  he  was  advised  that 
w  *^Ai  be  necessary  that  the  said  minutes  or 
••^  parts  thereof  should  be  adduced  on  the 
*^  ^tke  cause  as  evidence  on  his  part ; 
^  ^^at  tvithout  an  inspection  and  copy 
**"*<*/*  iltf  could  not  safely  proceed  to  trial ; 
Mtf  thnt  he  had  no  copy  of  the  said  minutes 
•  **»  possession  or  controut,  or  any  certain 
*^/^'*^'>9«tftum  as  to  the  contents  thereof  or  any 
f^  ^hereof. 

B^^id^  ihai  this  affidavit  was  not  sufficient 
^^f^^iikhiM  to  an  order  for  inspection  of 
•V  ^^the  documents, 

^l^is  was  an  action  to  recover  an  amount 
*^^^S^d  to  be  due  to  the  plaintiff  as  secre- 
^  to  the  Union  Mutual  Life  Assurance 
J^  Ouaxantee  Society,  of  which  the  de- 
™*iit  was  one  of  the  registered  direc- 
ton. 

^^Q  plaintiff  had  made  an  affidavit  in 

^'^^  it  wa»8tated,  that  in  1848  a  company 

^^  fonned  and  provisionally  registered 

^  the  Christian  Mutual  Assurance  So- 

*^  «iid  Aged  Ministers'  Fund,*  which  was 

Jp^uently  called  *  The  Union  Mutual 

^?  Assurance  Society,'  and   completely 

J**teied  as  '  The   Union   Mutual  Life 

2******nce  Society,'  and  that  the  defen* 

^J^  was  originally  and   still   continued 

Jr^^tor  thereof     The  affidavit  then  pro- 

!~^©d,  ''and,  moreover,  there  is,  as  this 

^fj^^ent  believes,  in   die  possession   of 

^^  aaid  company  and  of  the  directors 

r^l^'^'^of  a  book  or  books  containing  minutes 

^  ^^  resolutions,  orders  and  proceedings 

^  ^  directors  and  provisional  directors 

7^^  said  company,  and  of  the  committees 

^^^f ;  and  this  deponent  is  advised  that 

Viw  Skans,  XXL— Exohbq. 


it  may  be  necessary  that  the  said  minutes, 
or  some  parts  thereof,  should  be  adduced 
on  the  trial  of  this  action  as  evidence  on 
the  part  of  the  deponent ;  and  that  with- 
out an  inspection  and  copy  thereof  this 
deponent  cannot  safely  proceed  to  the  trial 
of  this  action ;  and  this  deponent  further 
saith,  that  he  has  no  copy  of  the  said 
minutes  in  his  possession  or  controul,  or 
any  certain  information  as  to  the  contents 
thereof,  or  any  part  thereof." 

Upon  this  affidavit  an  application  h^ 
been  made  to  Martin,  B.,  at  chambers,  to 
obtain  an  order  for  inspection  of  docu- 
ments, which  was  refused,  and  in  Michael- 
mas term  a  rule  was  obtained,  calling 
on  the  defendant  to  shew  cause  why  he 
should  not  produce  to  the  plaintiff,  or  his 
attorney,  and  permit  them,  or  either  of 
them,  to  inspect  and  take  a  copy  of  all 
books  containing  minutes  or  particulars  of 
the  resolutions,  orders  and  proceedings  of 
the  directors  and  provisional  directors  of  the 
company,  and  also  of  all  the  committees  of 
such  directors  and  provisional  directors,  or 
why  the  defendant  should  not  set  out  upon 
affidavit  in  this  cause,  according  to  the 
practice  of  the  Court  of  Chancery,  the  con- 
tents of  the  said  books ;  against  which — 

Lush  now  shewed  cause.  —  This  affi- 
davit is  insufficient.  It  is  a  mere  fishing 
application  to  ascertain  whether  there  is 
evidence  or  not  to  support  the  plaintiff's 
case.  It  is  not  stated  that  there  are  any 
books  in  existence  relating  to  the  matter 
of  the  action.  Whatever  books  there  are 
belong  to  the  company,  and  are  not  in  the 
possession  of  the  defendant. 

[Pollock,  C.B. — The  object  of  the 
statute  is  to  compel  production  of  what 
is  material  at  the  trial,  not  to  obtain  in- 
formation whether  it  is  material  or  not. 
Perhaps  the  affidavit  can  be  made  more 
definite.] 

Barstow,  in  support  of  the  rule. — This 
is  substantially  an  action  against  the  com- 
pany for  services  to  the  company  prior  to 
and  after  its  change  of  name,  and  therefore 
the  resolutions  and  minutes  are  material. 

[Pollock,  C.B. — That  is  not  sworn  or 
shewn.  The  plaintiff  does  not  say  that 
he  believes  the  production  of  these  docu- 
ments to  be  necessary.] 

[Parke,  B. — It  is  not  shewn  that  they 
are  in  support  of  the  plaintiff's  case, 
M 
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althoQgli  I  think  there  is  no  difference 
between  what  is  in  support  of  the  plaintiff's 
original  case,  or  in  answer  to  Uie  defen- 
dant's case.] 

[Aldebson,  B.  referred  to  BoUon  v.  ike 
Corporation  pfLiverpool{l)  on  this  point.] 

It  is  submitted  that  the  affidavit  suffi- 
ciently shews  the  materiality  of  the  docu- 
ments. 

Pollock,  C.B.-— We  think  the  plaintiff's 
affidavit  insufficient  in  itself.  U  the  plain- 
tiff were  to  succeed  on  such  an  affidavit  as 
this,  the  papers  of  every  person  either  in 
business  or  out  of  it  woi^d  be  accessible  to 
any  person  who  chooses  to  bring  an  action 
and  swear  that  some  one  has  advised  him, 
not  even  swearing  that  he  believes  that 
advice  to  be  well  founded,  that  there  are 
books  in  the  possession  of  the  opposite 
party  which  may  be,  not  will  be,  necessary 
to  the  establishment  of  the  case  of  the  party 
applying. 

Pabkb,  B.,  Ald&rson,  B.  and  Martin, 
B.  concurred. 

Rule  discharged. 


] 


HILL  V.  PHILP. 


1852. 
Jan.  31. 

Production  and  Inspection  of  DocumerUs — 
144*  15  Viet,  e,  99.  t.  6. — Lunatic  Asylum^ 
Hheper  of-^Costs. 

The  books  kept  by  the  keeper  of  a  lunatic 
asylum^  under  %  %  9  Vict.  c.  100,  are  not 
privileged  from  production^  and  therefore  in 
an  action  for  alleged  neglect  and  improper 
treatment  of  the  plaintiff  by  the  defendant 
as  keeper  qf  an  asylum,  an  order  was  made, 
under  the  14  4*  15  Vict.  c.  99.  s.  6,  for  the 
inspection  by  the  plaintiff  of  the  book  of 
admissions,  the  medical  visitation  book,  the 
ease  book,  the  visitors'  book,  ^c,  so  far  as 
they  related  to  him. 

An  order  was  also  made  as  to  letters 
written  by  the  wife  of  the  plaintiff  to  the 
defendant,  and  also  by  the  Commissioners  of 
Lunacy  to  the  defendant. 

The  costs  of  obtaining  an  order  of  inspec^ 
tion  are  costs  in  the  cause,  but  the  costs  of 


the  actual  kupeetion 
party  inspecting* 

Case  against  the  del 
a  lunatic  aSylum,  for  i 
unskilful  treatment  of 
in  his  asylum.  The 
the  foUowing  affidavit 
for  the  inspection  of  tl 
mentioned,    i 

The  affidavit  stated 
has  now  iu  his  posai 
books  and  documents 
tiff  and  to  the  matten 
cause,  namely,  the  I 
documents  which  wen 
by  the  defendant  as 
house  licensed  for  thi 
tics,  between  the  7th  < 
20th  of  March  1851, 
for  the  regulation  of  t] 
of  lunatics,'   (8  &  9 
entries  made  in  the  ss 
for  by  the  said  act,  i 
admissions,  the   bool 
of  removal  or  dischi 
medical  visitation  boo 
visitors'    book,    the 
licence  or  licences  t 
defendant  kept    the 
Lunatic  Asylum  ; 
medical  certificates, 
1850,  imder  which 
fined    as   a    lunat? 
asylum  at  Kensin 
following  letters,  v 
sent  by  Caroline,  < 
to  the  defendant, } 
sent  by  the  Conv 
the  defendant   re 
and  this  deponev 
duction  and  insf 
and  documents  i 
to  this  deponent 
the   matters   in 
The  attorney  foi 
affidavit,  statin 
material  and  nc 
of  the  plaintiff. 

BoviU  move 
order  (1).—T1 
order  is,  that 


(I)  1  MyL  ft  K.  88;  i.c.  1  Law  J.  Rep.  (n.s.) 
Chsaciae. 


(1)  Jan.  27,1 
denoiiy  B.  and  .' 
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order  the  prodaction  of  such  of   these 
documents  as  are  kept  in  pursuance  of  the 
statQte.     The  subject-matter  and  the  pur- 
poses for  which  ^ey  are  kept  shew  that 
they  are  priyileged  on  the  ground  of  public 
policy.     Much  annoyance  to  individuals 
and  public  scandal  might  arise  from  di- 
vulging the  particulars  which  would   be 
entofed  in  these  books.   An  insane  patient 
might  have  delusions  so  mixed  up  with 
facte  of  £smily  history,  that  they  ought 
not  to  be  indiscriminately  made  known. 
The  statute  itself  (section  6.)   requires 
in  oath  of  secresy  to  be  taken   by  the 
Commissioners  as  follows:-—''!  A.B,  do 
•wear,  That  I  will  discreetly,  impartially, 
aod  faithfully  execute  all  the  trusts  and 
povers  committed  unto  me  by  virtue  of 
*o  act  of  parliament  made  in  the  ninth 
y^f^  of  the  reign  of  Her  present  Majesty 
Ooeen  Victoria,  intituled  [Aer«  insert  the 
^  ^  the  Act'] ;    and  that  I   will  keep 
'"Q^<et  all  such  matters  as  shall  come  to 
■^y   knowledge  in   the  execution  of  my 
^'^^^^  (except  when  required  to   divulge 
^  aame  by  legal  authority,  or  so  far  as  I 
*^^  fed  myself  called  upon  to  do  so  for 
^  better  execution  of  the  duty  imposed 
^  m«  by  the  said  act).  So  help  me  God." 
And  by  sections  12.  and  22,  a  similar 
^h  is  required  to  be  taken  by  the  secre- 
^^  and  clerks  and  the  assistant  clerks  to 
^  visitors,  with  the  exception  of  the  last 
P^'^sgrsph,  which  permits   a   publication 
.  for  the  better  execution   of  the   duty 
^Posed  by  the  act."     These  entries  are 
^tended  fbr  the  information  of  the  Com- 
l^^^^oners  and  visitors,  and  if  it  is  esta- 
***hed  that   they  may    in   this  way  be 
'"^^^e  public,  the  parties  will  not  make  the 
^^«s  so  full  as  they  have  been  accus- 
f^*^d  to  do.     Then  it  is  not  shewn  that 
^^•«  books  are  material  to  the  plaintiff's 
^•^  '^BoUan  V.  the  Corporation  of  Liver- 
^^  <2).     The  proof  of  the  materiality  lies 
^^*^  the  applicant,  and  he  has  no  right  to 
r^*^ch  the  books  of  the  other  party  to 
r??^»tain  whether  there  is  anything  favour- 

*^  to  his  case — Rayner  v.  Allhusen  (3). 
•    ^ause  was  to  have  been  shewn  in  the  first 
^^^nce,  but  the  Court  intimated  that  a 

^^)}  MvL  &  K.  aS;  8.C.  1  Law  J.  Rep.  (n.8.) 
1<)  dmulOLA.  68. 


rule  should  be  granted,  which  was  accord- 
ingly done,  and  against  which 

Edwin  James  (4)  shewed  cause. — ^The 
order  is  quite  correct.  There  is  nothing 
whatever  in  the  statute  which  is  to  deprive  a 
party  complaining  of  the  misconduct  of  the 
proprietor  of  the  asylum  of  the  most  mate- 
rial and  perhaps  the  only  evidence  of  that 
misconduct,  derivable  from  the  entries  of  the 
defendant  himself.  The  oath  of  secresy  is 
nothing  to  the  purpose,  because  it  contains 
the  words  "  except  when  required  to  di- 
vulge the  same  by  legal  authority,"  and  it 
might  as  well  be  argued  that  no  one  of 
these  persons  could  be  examined  in  open 
court.  All  the  documents  here  asked  for 
are  plainly  material  to  support  the  case  of 
the  plaintiff.  The  book  of  admissions  and 
the  book  of  removals  respectively  shew,  by 
the  entries  of  the  defendant  himself,  the 
dates  of  the  plaintiff's  admission  and  dis- 
charge. •  The  medical  visitation  book  and 
case  book  (5)  will,  or  at  least  ought  to 

(4)  Jan.  29,  before  the  same  Judges. 

(5)  Sect  59.  enacts  '*  That  every  physician,  lur- 
ffeon,  or  apothecary,  where  there  shall  be  only  one, 
keeping  or  residing  in  or  visiting  any  licensed 
house  or  any  hospitiHyand  where  there  shiUl  be  two  or 
more  physicians,  surgeons,  or  apothecaries  keeping 
or  residing  in  or  visiting  any  licensed  house  or  any 
hospital,  then  one  at  least  of  such  physicians,  sur- 
geons, or  apothecaries  shall  once  in  every  week  (or, 
in  the  case  of  any  house  at  which  visits  at  more 
distant  intervals  than  once  a  week  are  permitted, 
on  every  visit),  enter  and  sign  in  a  book  to  be  kept 
at  such  house  or  hospital  for  that  purpose,  to  be 
called  '  The  Medical  Visitation  Book,'  a  report, 
shewing  the  date  thereof,  and  also  the  number,  sex, 
and  state  of  health  of  all  the  patients  then  in  such 
house  or  hospital,  the  christian  and  surname  of 
every  patient  who  shall  have  been  under  restraint, 
or  in  seclusion,  or  under  medical  treatment,  since 
the  date  of  the  last  preceding  report,  the  condition 
of  the  house  or  hospital,  and  every  death,  injury, 
and  act  of  riolence  which  shall  have  happened  to  or 
affected  any  patient  since  the  then  last  preceding 
report,  according  to  the  form  in  Schedule  (H.) 
annexed  to  this  act ;  and  every  such  physician,  8ur« 
geon,  or  apothecary  who  shall  omit  to  enter  or  sign 
such  report  as  aforesaid  shall  for  every  such  omission 
forfeit  and  pay  the  sum  of  20/.;  and  every  such 
physician,  surgeon,  or  apothecsry  who  shall  in  any 
such  report  as  aforesaid  enter  anything  untruly 
shall  be  g^iilty  of  a  misdemeanour.*' 

Sect  60.  enacts,  "  That  there  shall  be  kept  in 
every  licensed  house  and  in  every  hospital  a  book 
to  be  called  *  The  Case  Book,*  in  which  the 
physician,  surgeon,  or  spothecary  keeping  or  resid- 
ing in  or  visiting  such  house  or  hospital  shall  from 
time  to  time  make  entries  of  the  mental  state  and 
bodily  condition  of  each  patient,  together  with  a 
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contain  the  entries  as  to  the  condition  and 
treatment  of  the  plaintiff,  and  so  be  evi- 
dence of  the  defendant's  knowledge  of  what 
snch  condition  and  treatment  was,  and 
would  form  essential  evidence  to  support  a 
charge  of  ill  treatment  or  negligence. 

[Pollock,  C.B. — Is  it  not  an  indictable 
offence  to  disobey  the  directions  contained 
in  those  sections  ?] 

[Parke,  B. — Is  it  stated  on  oath  that 
the  production  would  expose  the  defendant 
to  any  indictment  ?] 

There  is  no  such  statement. 

[Parke,  B. — Then  that  point  need  not 
be  discussed.] 

correct  description  of  the  medicine  and  other 
remedies  prescribed  for  the  treatment  of  his  dis- 
order ;  and  that  it  shall  be  lawful  for  the  Commis- 
sioners  from  time  to  time,  by  any  order  under  their 
common  seal,  to  direct  the  form  in  which  such  case 
hook  shall  he  kept  by  such  physician,  surgeon,  or 
apothecary;  and  immediately  after  a  copy  of  such 
order  shaU  haye  been  transmitted  by  the  secretary 
of  the  Commissioners  to  such  physician,  surgeon, 
or  apothecary,  such  surgeon,  physician,  or  apothe- 
cary shall  thereupon  keep  such  case  book  in  the 
form  which  shall  be  directed  by  such  order ;  and 
that  it  shall  be  lawful  for  the  Commissioners  (when- 
ever they  shall  see  fit)  to  require,  by  any  order 
in  writing  under  their  common  seal,  such  physician, 
surgeon,  or  apothecary  to  transmit  to  the  Commis- 
sioners a  correct  copy  of  the  entries  or  entry  in  any 
case  book  kept  under  the  provisions  of  this  act, 
relative  to  the  case  of  any  lunatic  who  is  or  may 
have  been  confined  in  any  such  licensed  house  or 
hospital;  and  every  such  physician,  surgeon,  or 
apothecary  who  shall  neglect  to  keep  the  said  case 
book,  or  to  keep  the  same  according  to  the  form 
directed  by  the  Commissioners,  or  to  transmit  a 
copy  of  the  said  entry  or  entries,  pursuant  to  such 
order  or  orders  as  aforesaid,  shall  for  every  such 
neglect  forfeit  any  sum  not  exceeding  10^** 

Sect  66.  enacts,  "  That  there  shall  be  hung  np 
in  tome  conspicuous  part  of  every  licensed  house 
a  copy  of  the  plan  given  to  the  Commissioners  or 
Justices  on  applying  for  the  licence  for  such  house; 
and  that  there  shall  be  kept  in  every  licensed  house 
and  in  every  hospital  in  which  lunatics  shall  be 
received  a  Queen's  printer's  copy  of  this  act,  bound 
up  in  a  book  to  be  called  '  The  Visitors'  Book,'  and 
that  the  said  visiting  Commissioners  and  visitors 
respectively  shall  at  the  time  of  their  respective 
visitations  enter  therein  the  result  of  the  inspections 
and  inquiries  hereinbefore  directed  or  authorized  to 
be  made  by  them  respectively,  with  such  observations 
(if  any)  as  they  shall  think  proper ;  and  that  there 
shall  also  be  kept  in  every  such  house  and  hospital 
a  book  to  be  called  •  The  PatienU'  Book,'  and  that 
the  said  visiting  Commissioners  and  visitors  respec- 
tively shall  at  the  times  of  their  respective  visit- 
ations enter  therein  such  observations  as  they  may 
think  fit  respecting  the  state  of  mind  or  body  of 
soch  pttietit  in  such  house  or  hospital.** 


The  visitors'  book  and  the  pats 
book  are  admissible  for  a  similar  piir| 
The  objection  as  to  the  production  b 
against  public  policy  is  of  no  weight, 
were,  the  same  reason  would  apply  to 
public  investigation  w'th  reference 
alleged  lunatics.  The  entries  asked  fck 
only  those  which  relate  to  the  pits 
plaintiff.  The  very  object  of  these  b 
being  kept,  is  to  prevent  as  much  as/ 
sible  things  being  done  in  these  atyh 
secretly.  In  fact  the  Commissionen 
not  take  upon  themselves  the  respomibB 
of  ordering  a  person  to  be  dischaiged,  I 
they  enter  their  opinion  upon  his  coiditi 
in  the  book.  The  other  documents  ; 
also  relevant  and  material. 
'  BoviUy  in  support  of  the  rule.-— The  Cc 
missioners  are  the  proper  persons  to  inqii 
and  the  books  are  kept  solely  for  theb 
formation.  By  section  56.  they  aretoief 
to  the  Home  Secretary  as  to  any  ne|^ 
ill  treatment  of  a  patient,  and  he  is  to  di 
the  Attorney  General  to  prosecute*  ' 
declaration  shews  that  this  is  a  com|di 
in  respect  of  alleged  ill  treatment  wl 
might  form  the  subject  of  an  indictmi 
and  the  defendant  ought  not  to  be  et 
upon  to  answer. 

[Pollock,  C.B. — The  defendant  ov 
to  make  an  affidavit  to  this  efifed,  if 
relies  upon  this  objection.] 

No  affidavit  is  made,  because  no  fei 
entertained  on  the  matter,  but  the  oh 
tion  is  urged  on  the  ground  of  publicpol 
as  this  case  will  form  a  precedent. 

[Parke,  B. — If  proof  of  a  aim 
neglect  be  essential  to  support  the  dedt 
tion,  the  objection  may  be  right,  bat  1 
is  not  so.] 

Per  Curiam — ^The  rule  will  be  disdwi 
as  the  order  is  right;  but  the  questtoc 
costs  will  be  considered,  and  a  gencrsl : 
laid  down. 

Cur.  adv.  vul 

Judgment  was  now  delivered  by— 

Pollock,  C.B.  —  We  are  of  opii 
that  the  costs  of  inspection,  under 
statute  14  &  15  Vict.  c.  99.  s.  6,  she 
always  be  paid  by  the  party  seeking 
inspection  :  such  costs  being  in  gfH^ 
very  trifling  indeed.      The   costs  of 
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mt  rule  to  be  the  plaintiff 's  costs  in 
aiise  (6). 

Rtde  accordingly. 


12.1 

15.; 


FAVIELL  V.  GASKOIN  AND  OTHERS, 

executors  of  w.  clods. 

tuihrd  and  Tenant — Out-going  Tenant 
KifofN  of  Country — Special  Agreement. 

tettator^  being  the  owner  of  B,  house 
kmi  and  of  two  cottages^  and  the  lessee 
Me  B,  farm  from  Miss  My  and  of 
Ml  crown  lands  J  for  a  term  of  fourteen 
f  expiring  at  Michaelmas  1849,  and 
f  dedrous  of  selling  B.  house  and  land, 
'od  into  a  negotiation  with  the  plaintiff 
he  sale  thereof  and  let  to  the  plaintiff 
me  gear  B.  house  and  land,  from  the 

qf  September  1848,  by  an  agreement, 
hich  the  testator  agreed  that  if  he  should 
hie  to  obtain  a  further  lease  from  the 
vn  for  fourteen  years  he  would  grant 
flahU^  the  same  for  thirteen  years. 
m  subsequent  agreement,  the  plaintiff, 
^  stating  thai  he  was  desirous  of  securing 
occupation  of  Little  B.  farm  and  lands, 
kd^  the  B.  house  and  lands,  and  held 
^  teskitor^^y^iss  M.  and  of  the  Crown, 
cd  to  take  the  said  lands  belonging  to 
'  Af.  and  the  Crown,  as  under-tenant  to 
cstaior,  "  subject  to  the  same  rents,  cove- 
'  and  obligations  in  all  respects  as  pro- 
^for  in  the  leases  by  which  Mr.  C.  (the 
terj  holds  or  shall  hold  the  same.'*  By 
^rms  of  the  Crown  lease  th^  custom  of 
^^^ntry,  which  was,  thai  the  landlord 
^pay  to  the  out-going  tenant  for  fallows, 
^^lows,  8^c.,  was  excluded.  Theplain- 
^  entering  upon  the  Crown  lands,  paid 
Viator  for  fallows,  half  fallows,  ^c. 
^^rown  lease,  at  the  request  of  the  plains 
ot  having  been  renewed  by  the  testator, 

'^he  rule  was  drawn  up  as  follows: — "The 
of  Martin,  B.  to  stand;  the  inspection  to 
^ducted  before  the  Master ;  the  letters  to  be 
^ted  to  be  those  only  giring  information  as 
Hate  of  the  plaintiff*,  or  suggestions  as  to  the 
Of  treatment  of  him ;  the  Master  to  determine 
^  pi  those  letters  to  be  so  considered  ;  the 
tf  the  inspection  to  be  paid  by  the  plaintiff, 
^ttielif  th«  application  to  the  Court  to  be  the 
tUr>i'eotU  in  the  cause."* 


but  having  expired  by  effluxion  of  time  at 
Michaelmas,  1849, — 

Held,  that  the  plaintiffs  as  out-going  tenant^ 
was  entitled  to  be  paid  by  the  exectUors  for 
fallows,  half  fallows,  S^c,  the  custom  of 
the  country  to  that  effect  not  having  been 
excluded  by  the  agreements  between  the 
parties. 

Assumpsit.  The  declaration  stated  that, 
in  consideration  that  the  plaintiff  would 
become  tenant  to  one  W.  Clode,  since  de- 
ceased, of  a  farm  called  the  Crown  lands, 
and  would,  as  in-coming  tenant,  pay  to  W. 
Clode,  according  to  the  custom  of  the  coun- 
try, the  amoimt  of  the  usual  valuation  paid 
by  an  in-coming  tenant  for  fallows,  half 
fallows,  dressings,  &c. ;  each  party  to  ap- 
point a  valuer;  the  said  W.  Clode  pro- 
mised the  plaintiff  that  he  would,  at  the 
expiration  of  the  term,  pay  to  the  plaintiff, 
as  out-going  tenant,  according  to  the  cus- 
tom of  the  country,  the  amount  of  such 
valuation  for  fallows,  half  fallows,  dress- 
ings, &c.  Breach,  the  non-appointment 
of  a  valuer  by  W.  Clode  in  his  lifetime 
and  by  the  defendants  as  his  executors ; 
and  that  they  discharged  the  plaintiff  from 
proceeding  with  the  valuation,  &c. 

There  were  also  the  common  counts. 

The  defendants  pleaded  non  assumpsit, 
together  with  pleas  denying  the  tenancy 
and  the  continuance  thereof  upon  the 
terms  stated  in  the  declaration,  and  that 
the  plaintiff  discharged  W.  Clode  from  his 
promise. 

At  the  trial,  before  Jervis,  C.J.,  at  the 
last  Croydon  Summer  Assizes,  the  facts 
were  these : — The  action  was  brought  by 
the  plaintiff  as  the  out-going  tenant  of  cer- 
tain land  to  recover  from  the  defendants,  as 
the  executors  of  his  landlord,  W.  Clode,  the 
sum  of  287^.  for  fallows,  half  fallows,  dress- 
ings, &c.  under  these  circumstances.  W. 
Clode,  the  owner  of  an  estate  near  Windsor, 
called  the  Bakeham  House  estate,  which  con- 
sisted of  four  separate  holdings:  first,  of  the 
dwelling-house  and  lands  adjoining  called 
Bakeham  House,  which  formed  the  chief 
portion  of  the  estate ;  secondly,  of  Little 
Bakeham  farm,  held  by  him  under  a  lease 
from  Miss  Mackason ;  thirdly,  of  two  cot- 
tages and  land  of  copyhold  tenure  ;  and, 
fourthly,  of  certain  Crown  lands  held  by 
him  under  a  lease  from  the  Commissioners 
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of  Woods  and  Forests,  dated  the  5th  of 
March  1841,  for  a  term  of  fourteen  years 
from  the  10th  of  Octoher  1835,  at  a  rent 
of  92/.  William  Clode,  heing  desirous  of 
selling  the  Bakeham  house  and  land,  and 
the  plaintiff  of  purchasing  it,  it  was  ar- 
ranged that  the  plaintiff  should  hecome  the 
tenant  of  the  property,  with  the  option  of 
afterwards  hecoming  the  purchaser,  and 
accordingly,  the  following  memoranda  and 
agreements  were  prepared  and  signed  hy 
the  parties  and  their  agents. 

By  articles  of  agreement,  dated  the  2drd 
of  December  1848,  W.  Clode  agreed  to  let 
to  the  plaintiff  certain  pieces  of  land  called 
Bakeham  Farm,  for  one  year  from  the  29th 
of  September  last.  This  agreement  con- 
tained a  stipulation  that  the  plaintiff  agreed 
to  abide  by,  perform  and  keep  all  and  sin- 
gular the  covenants  and  agreements  con- 
tained in  a  certain  indenture  of  lease, 
dated  the  5th  of  March  1841,  and  made 
between  the  Commissioners  of  Woods 
and  Forests,  and  W.  Clode,  "  whereby  the 
said  premises  were  demised  to  the  said 
W.  Clode,  his  executors,  &c.  for  a  certain 
term  of  years,  which  will  expire  on  the 
10th  day  of  October  next."  W.  Clode 
then  agreed  that  in  case  he  should  be  able 
to  obtain  a  further  lease  from  the  Crown 
of  the  said  premises  for  fourteen  years,  he 
would  grant  to  the  plaintiff  a  lease  of  the 
same  for  thirteen  years  at  rents  payable 
quarterly,  "and  subject  to  covenants, 
clauses,  provisoes,  conditions,  and  agree- 
ments similar  in  all  respects  to  those  which 
may  respectively  be  reserved  and  contained 
in  the  new  lease,  which  may  so  as  afore- 
said be  obtained  by  the  said  William  Clode 
from  the  Crown.*'  By  the  terms  of  the 
Crown  lease  the  custom  of  the  country  as 
between  landlord  and  out-going  tenant  was 
excluded. 

By  a  memorandum,  dated  the  29th  of 
December  1848,  the  plaintiff  agreed  to  take 
as  tenant  the  Bakeham  estate,  consisting  of 
the  dwelling-house,  ofRces,  farm  buildings, 
twelve  cottages,  two  of  which  were  stated  to 
be  the  separate  property  of  W.  Clode,  and 
about  1 77  acres  of  land,  and  a  lease  of  the 
same  was  to  be  granted  for  fourteen  years, 
determinable  on  certain  terms,  the  plaintiff 
having  the  option  of  purchasing  the  estate. 
The  plaintiff  agreed  to  pay  for  fallows,  half 
iallows,  dressings,  &c.  on  the  farm  at  a  fair 


valuation,  each  party  appointing  1 
valuer. 

The  memorandum  of  the  2nd  of  Fi 
1849,  signed  by  the  plaintiff,  ' 
follows  :  — "  Being  desirous  of  s 
the  occupation  of  the  farm  and 
adjoining  the  Bakeham  estate,  1 
which  I  have  lately  taken  of  Mr 
belonging  to  the  Crown  and  t< 
Mackason,  but  held  by  Mr.  Clode  b; 
about  to  be  renewed,  I  hereby  agi 
engage  to  take  the  said  farm  and  la 
longing  to  the  Crown  and  Miss  Mft 
as  under-tenant  to  Mr.  Clode,  nd^A 
same  rerUSt  covenants,  and  cbUgaUom 
respects  as  are  contained  andprmride 
the  leases  by  which  Mr.  Clode  holds 
hold  the  same,  excepting  that  the  tei 
be  determinable  at  the  same  time  aa  o 
of  the  Bakeham  estate.  Witness  m* 
W.  F.  Faviell." 

A  memorandum  of  the  7tli  of  F< 
stated  that  the  plaintiff  took  to  the 
ham  estate,  and  to  the  Crown  an< 
Mackason*s  lands  as  from  last  Midu 
from  which  quarter-day  the  leases  ^ 
commence.  There  was  then  another 
randum,  also  dated  the  7th  of  Fe 
1849,  which  contained,  amongst 
things,  the  following  stipulation :  *• 
consideration  of  this  allowance  of 
and  of  the  said  William  Clode  engaj 
grant  leases  of  certain  contiguous  h 
held  by  him  of  the  Crown  and  o 
Mackason,  when  renewed,  togethei 
112  acres,  little  more  or  less,  witho 
bonus  or  increased  rent  (but  detem 
at  the  same  period  as  the  Bakeham 
the  said  William  Frederick  Faviell  ^ 
take  to  the  said  contiguous  lands,  w 
buildings  thereon  in  their  present  stati 
out  any  further  allowance  for  any 
that  are  or  may  be  hereafter  requiie 
for  the  said  buildings." 

On  the  12th  of  January  1849  the 
tiff  wrote  to  one  of  the  defendants  ii 
terms  : — "  I  hope  Mr.  Clode  has  1 
time  renewed  the  lease  of  the  Crow 
and  Miss  Mackason's ;  because,  if 
not  done,  I  cannot  be  expeeted  to  | 
valuation  for  dressings,  &c.  which  ! 
never  have  the  benefit  of.  The  lease 
Crown  land  might  be  seven  or  fo 
years,  I  do  not  care  much  whidi 
Yours,  &c.  W.  F,  Faviell," 
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In  February  1849  a  valuation,  according 
to  the  custom  of  the  country,  was  made  in 
respect  of  all  the  land  taken  by  the  plain- 
tiff, the  amount  of  which  being  2,233/.  195. 
was  afterwards  paid  by  the  plaintiff.    That 
portion  of  the  valuation  which  related  to 
the  Crown  lands  amounted  to  about  240/. 
The  plaintiff  took  possession  of  the  pre- 
niises  in  February  1 849,  and  in  May  follow-^ 
ing  ttgnified  his  determination  not  to  renew 
^  Crown  lease,  and  requested  the  defen- 
dant J.  Clode  not  to  renew.     The  Crown 
lease  was  accordingly  not  renewed.     The 
I^ntiff  gave  up  possession  of  the  premises 
*t  Michaelmas  1849,  and   claimed  to  be 
P^  by  the  testator  for  fallows,  half  fallows, 
^c,,  according  to  the  custom  of  the  country. 
The  leamed  Judge  left  it  to  the  jury  to 
*^y»  whether  the  custom  for  the  landlord 
te  pay  the  out^ing  tenant  was  proved, 
^^  the  jury  having  found  in  the  affirma- 
^y«  he  directed  a  verdict  for  the  plaintiff, 
^'xth  leave  to  the  defendants  to  enter  a 
▼erdict  for  them  if  the  Court  should  be  of 
opinion  on  the  construction  of  the  docu- 
Qieiits,  that  the  custom  of  the  country  was 
excluded  by  the  agreement  between  the 
parties. 

^  CktmneU^  Serj.  having  obtained  a  rule 
*«ss  accordingly,  and  also  on  the  ground  of 
^^  'verdict  being  against  the  evidence, — 

J^ramweU  {Raymond  with  him),  for  the 

plaintiff',  shewed  cause. — The  plaintiff,  as 

in-coming  tenant,  having  paid  the  testator, 

Ua  landlord,  for  the  fallows  and  dressings 

of  the  Crown  lands,  was  entitled  to  receive 

payment  as  out-going  tenant,  according  to 

wie  custom  of  the  country,  in  respect  of 

|ae  aoms  he  had  expended  upon  the  same 

™d,     Xhe  lease  expired,  by  effluxion  of 

^e>  on  the  29th  of  September  1 849.    On 

*f  part  of  the  defendant,  it  will  be  con- 

^^^  that  the   agreement  between   the 

^i'^es  excluded  the  custom  of  the  country, 

^  that  is  not  the  case.     The  plaintiff,  on 

fell^^  the  land,  paid  the  testator  for  the 

r^^Ws,  dressings,  &c.,  and  is  entitled  to 

I^d  in  like  manner  on  quitting. — (He 

^J^then  stopped  by  the  Court.) 

^^^^iutnellf  Sery.  and  Bovill,  in  support 

^tti^  rule. — The  object  of  the  plaintiff 

^^  U>  obtain  one  and  the  same  interest  in  all 

Inlands  demised  as  the  testator  W.  Clode 

^^^  and  this  was  the  consideration  for  his 

^ying  for  the  fellows  and  dressings  on  his 


taking  possession.  His  letter  of  the  12th 
of  January  1849  is  most  important;  he 
there  says,  "  I  hope  Mr.  Clode  has,  by 
this  time,  renewed  the  lease  of  the  Crown 
land  and  Miss  Mackason's,  because  if  that 
is  not  done,  I  cannot  be  expected  to  pay 
the  valuation  for  dressings,  &c.  which  I 
shall  never  have  the  benefit  of."  The 
plaintiff  took  the  Crown  lands  as  tenant 
from  year  to  year,  subject  to  the  same 
terms  as  those  under  which  his  landlord 
held.  The  plaintiff  agreed  "  to  abide  by, 
perform,  and  keep  all  and'  singular  the 
covenants  and  agreements  contained''  in 
the  Crown  lease. 

[Parke,  B. — That  is,  he  was  to  indem- 
nify the  testator  against  all  covenants  that 
that  party  had  entered  into  with  the 
Crown.] 

The  testator  had  no  claim  against  the 
Crown  for  fallows  and  dressings;  it  was 
not  intended  that  his  tenant  should  be  in 
a  better  situation  than  if  he  had  had  a 
renewal. 

[Parke,  B.  —  The  testator  received 
money  from  the  plaintiff  as  in-coming 
tenant,  and  is  bound  to  pay  him  as  out- 
going tenant.] 

The  plaintiff  stipulated  by  the  memo- 
randum of  the  9th  of  February  that  he 
was  to  hold  the  Crown  lands  without  any 
bonus  or  increased  renL  The  transaction 
amounted  to  a  purchase  from  the  testator 
of  a  right  to  get  a  Crown  lease.  The 
result  of  all  the  documents  is,  that  the 
plaintiff  was  not  to  be  paid  on  quitting 
the  land,  according  to  the  custom  of  the 
country.  The  agreement  excluded  the 
custom. 

Parke,  B.(1). — I  think  this  rule  must 
be  discharged.  The  question  is,  whether  the 
custom  of  the  country  has  been  excluded 
by  the  agreements  between  the  parties  in 
this  case.  We  must  look  to  the  agreements 
to  see  whether  they  exclude  the  custom 
of  the  country,  that  the  tenant  is  to  be 
repaid  at  the  end  of  the  term.  Now,  in 
all  these  agreements  there  is  nothing  which 
is  inconsistent  with  the  right  of  the  tenant 
to  repayment ;  and  the  only  foundation  for 
the  argument  on  the  part  of  the  defendants 
depends  upon  that  portion  of  the  agreement 

(1)  Pollock,  C.a  was  absent 
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in  whicb  the  plaintiff  agrees  to  "  abide,  per- 
form^  and  keep  all  and  singular  the  cove- 
nants and  agreements  contained  in  a  cer- 
tain indenture  of  lease,"  &c.  The  meaning 
of  that  clause,  however,  is,  that  the  plaintiff 
will  keep  up  the  same  covenants  as  W.Clode 
was  bound  to  do.  The  terms,  however,  of 
quitting  are  not  the  same.  The  plaintiff, 
during  the  continuance  of  the  Crown  leasci 
was  bound  to  perform  all  the  terms  of  it. 
The  custom  of  the  country  is  not  excluded. 

Then,  with  respect  to  the  intention  of  the 
plaintiff  in  taking  the  four  properties,  there 
is  no  foundation  for  the  argument  that  the 
desire  to  become  the  occupier  of  them  all 
was  the  consideration  for  the  plaintiff's 
foregoing  his  right  to  be  paid  as  out-going 
tenant.  We  must  look  at  the  obligations 
incurred  by  the  plaintiff  when  he  took  this 
property,  and  then  we  shall  find  that  the 
transaction  between  the  parties  amounted 
to  nothing  but  a  demise  from  year  to  year 
to  which  Uie  custom  of  the  country  applies. 
The  next  question  is,  whether  the  land- 
lord is  liable  to  pay  to  the  out-going  tenant 
the  expenses  incurred  by  him;  and  I 
think  that  where  there  is  no  in-coming 
tenant,  the  landlord  is,  by  the  custom  of 
the  country,  bound  to  pay  the  out-going 
tenant.  I  admit  that  the  out-going  tenant 
is  in  the  habit  of  bringing  actions  against 
the  in-coming  tenant ;  but  in  this  case  there 
is  a  contract  with  the  landlord  to  pay  the 
in-coming  tenant.  By  the  custom  of  the 
country  where  an  in-coming  tenant  comes 
in,  there  is  a  contract  implied  that  he  will 
pay  the  out-going  tenant,  but,  primd  facie, 
the  contract  is  with  the  landlord.  But  if 
no  in-coming  tenant  is  substituted  for  the 
landlord,  the  latter  is  bound  to  pay  ;  and 
in  the  present  case  he  ought  to  have  paid 
on  the  29th  of  September  1 849.  The  other 
ground,  as  to  the  expiration  of  the  land- 
lord's interest,  does  not  apply  to  this  case, 
because  here  the  lease  expired  by  effluxion 
of  time.  If,  indeed,  it  had  ended  before 
the  29th  of  September  1849  a  different 
question  might  arise,  but  that  point  does 
not  arise  now. 

Alderson,  B. — I  am  of  the  same  opin- 
ion. The  agreement  of  the  23rd  of  De- 
cember stipulates  that  the  plaintiff  will 
save  the  testator  harmless  from  all  cove- 
nants entered  into  between  the  latter  and 
the  Crown.     But  there  is  nothing  in  that 


agreement  inconsistent  with  idie 
of  the  custom  of  the  country,  m 
the  plaintiff  and  the  testator. 

Martin,  B. — I  also  think  this  ] 
to  be  discharged.  The  meaniBii 
a  contract  as  this  is,  that  the  tCQl 
paid  for  the  tillages  on  entering 
farm,  is  to  be  paid  back  by  tfci 
at  the  expiration  of  the  torm. 
that  in  ninety  cases  out  of  a  bu 
new  tenant  takes  to  the  tillages^  b 
landlord  is  liable  to  be  sued  £>r 
of  them  upon  his  contract.  At 
time  where  a  tenant  has  the  hem 
tillages,  there  may,  under  certai 
stances,  be  a  ground  for  suing  hi] 
hitaius  assumpsit.  The  landlord 
on  his  special  contract,  but  the  te 
be  liable,  by  reason  of  his  havin 
benefit  of  the  tillages  from  the 
tenant.  As  to  the  other  point  in 
I  think  the  agreement  between  t' 
did  not  exclude  the  custom  of  thi 
The  jury  have  found  the  existen 
custom  ;  what  Mr.  Clode's  intent 
is  not  material ;  it  may  be  that 
not  have  entered  into  this  agrees 
had  known  the  effect  of  it,  but 
have  found  that  the  custom  of  tb 
existed. 

Rtdedisel 


} 


NIXON  V.  PHILLIPS. 


1852. 
Jan.  23. 

Usury — Bill  of  Exchange'-^  i 
4.  c.  98.  5.  7.  and  2  S^  Z  FicL  e. 

A  bill  of  exchange  at  three  nwn 
to  secure  the  repayment  of  money  I 
plaintiff  at  interest  exceeding  SL  p i 
not  invalidated  by  reason  qf  tk^ 
holding  the  security  of  land  also  / 
payment,  within  the  3  4*  ^  ^'W* 
s.  7.  and  the  2  ^  3  Vict.  c.  37.  *. 

Assumpsit  by  the  indorsee  «g 
drawer  of  a  bill  of  exchange  for  11 
able  three  months  after  date. 

Plea — That  it  was  corruptly  an 
the  form  of  the  statutes,  agreed' 
plaintiff  should  lend  to  the  defendi 
and  that  the  plaintiff  should  foi 
give  day  of  payment  thereof,  and 
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xehaTige  was  given  to  secure 
nt  of  106f.  so  lent  to  the 
id  aho  the  sum  of  10/.,  being 
rest  thereon. 

a  — ^  That  the  said  bill  of 
iS  drawn  and  indorsed,  and 
nnent  made  after  the  passing 
Will.  4.  c.  87. 

—That  the  bill  of  exchange 
i  indorsed,  and  the  agreement 
e  passing  of  the  2  8c  3  Vict. 
hat  the  agreement  gave  the 
jurity  upon  lands,  namely,  an 
•rtgage  of  land  by  means  of 
>f  a  kase  by  the  defendant 
itiff.  Demurrer. 
t,  for  the  plaintiff,  in  support 
rrer. — The  rejoinder  is  bad, 
itiff  is  entitled  to  judgment, 
exchange  is  protected  by  the 
k  c.  98.  s.  7.  That  section 
o  bill  of  exchange  or  promis- 
yable  at  three  months,  shall, 
'  any  interest  taken  thereon 
ereby,  or  agreement  to  pay, 
How  interest  in  discounting, 
!,  be  void.  And  the  bill  in 
>t  affected  by  the  2  &  3  Vict, 
which  enacts  that  bills  of 
notes  payable  within  twelve 
not,  by  reason  of  any  interest 
1,  be  void,  "  provided  that 
n  contained  shall  extend  to 
rbearance  of  any  money  upon 
nj  lands,  tenements  or  herc- 
iny  estate  or  interest  therein." 
lange  like  the  present,  pay- 
months,  although  given  to 
ract  relating  to  land,  is  pro- 
case  is  governed  by  Clack 
(1).  There  the  rejoinder 
i  present,  except  in  omitting 
the  contract  related  to  an 
id.  In  that  case,  Jervis,  C.J. 
&  8  Vict.  c.  37.  applies  to 
ng  twelve  months  to  run ; 
that  it  does  not  absorb  and 
le.  statute  of  William.  The 
ire  not  inconsistent  with  each 
(gislature  said,  by  the  statute 
hat  certain  bills  not  having 
"ee  months  to  run,  should  not 
ay  restrictions  as  to  interest; 

l)  i#iil«,C.P.p.41. 
I,  XXL— ExcHi<2> 


and  subsequently,  by  the  statute  of  Vic- 
toria, the  legislature  applied  this  provision 
to  all  bills,  and  to  all  contracts  having  less 
than  twelve  months  to  run,  but  with 
another  qualification,  that  there  should  be 
no  collateral  deposits  of  landed  seen* 
rity." 

[Parke,  B. — Your  argument  is,  that 
the  validity  of  a  bill  of  exchange  at  three 
months  is  not  affected  by  reason  of  its 
being  secured  by  land,  but  that  a  bill  at 
more  than  twelve  months  secured  on  land 
is  usurious.] 

That  is  the  argument. 

[Parke,  B. — If  so,  I  think  there  has 
been  an  oversight  on  the  part  of  the  legis- 
lature, for  it  never  could  have  been  in- 
tended that  more  than  5/.  per  cent,  should 
be  taken  on  a  mortgage  of  land.  Thibault 
V.  Gibson  (2)  shews  that  the  2  &  8  Vict, 
c.  37.  does  not  repeal  the  12  Anne,  st.  2. 
c.  16.  relating  to  usury,  but  merely  takes 
out  of  its  operation  all  contracts  made 
usurious  by  that  statute,  except  such  as 
relate  to  land.] 

Bovilly  contra,  for  the  defendant. — The 
case  of  Clack  v.  Sainshury  gives  rise  to  an 
inference  that  if  landed  security  had  been 
given  in  that  case,  and  the  fact  had  been 
rejoined,  the  judgment  of  the  Court  would 
have  been  different.  The  rejoinder  in  this 
case  is  framed  on  the  authority  of  that 
decision,  and  does  state  that  the  note  was 
secured  upon  land.  Here  the  question 
arises  on  the  3  &  4  Will.  4.  c.  98.  s.  7, 
and  that  section  applies  only  where  the 
transaction  is  on  a  bill  alone,  and  not  where 
it  is  connected  with  the  security  of  land. 
Wliere  there  is  something  more  than  the 
bill  itself,  the  transaction  is  not  protected. 

[Parke,  B.  referred  to  Doe  d.  Houghton 
V. /Tiny  (3).] 

Berrington  v.  CollU  (4)  is  m  pomt. 
There  a  loan  of  money  at  more  than  5/. 
per  cent,  upon  the  security  of  a  deposit  of 
a  lease,  a  warrant  of  attorney,  and  a  pro- 
missory note,  was  held  not  protected  by 
the  3  &  4  Will.  4.  c.  98.  s.  7. 

[Alderson,  B.— The  3  &   4  Will.  4. 

(2)  1 2  Mee.  &  W.  88 ;  s.  c.  13  Law  J.  Rep.  (ir.8.) 
Exch.  2. 

(3)  11  Ibid.  338;  s.c.  12  Law  J.  Bep.  (n.s.) 
Exch.  820. 

(4)  5  Bing.  N.C.  882;  i.o.  8  Law  J.  Bep.  (tf.i«) 
C.P.  176. 
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c.  98.  s.  7.  repeals  the  usury  laws  as 
regards  bills  at  three  months.] 

[Pabkb,  B. — You  must  go  the  length 
of  contendhig  that  a  bill  of  exchange  which 
is  secured  by  the  deposit  of  hogsheads  of 
sugar  is  void.] 

The  argument  must  go  that  length. 

J.  S.  Cross,  in  reply. — The  case  of  C(m«op 
V.  Yates  (5)  is  in  point. — (He  was  then 
stopped  by  the  Court.) 

Pollock,  C.B. — The  plaintiff  is  entitled 
to  the  judgment  of  the  Court.  The  case 
is  decided  by  ClacJc  v.  Sainsbury.  I  am  by 
no  means  certain  that  the  framers  of  the 
act  of  parliament  did  not  mean  that  the 
act  should  be  so  construed,  for  without 
doubt  the  words  of  the  act  carry  that 
meaning.  There  is  a  difference  between 
the  value  of  money,  which  is  to  be  bor- 
rowed for  three  months,  and  that  which  is 
to  be  borrowed  for  twelve  months.  There 
is  good  reason  why  larger  interest  should 
be  taken  on  a  bill  payable  at  three  months, 
even  although  there  may  be  the  security  of 
land  added  to  it,  than  on  a  bill  which  has 
twelve  months  to  run.  Our  construction 
of  this  act  is  supported  by  considerations 
of  public  policy. 

Parke,  B. — This  case  is  decided  by 
the  authority  of  Clack  v.  Sainsbury,  and  I 
see  no  reason  to  quarrel  with  that  deci- 
sion. It  may  perhaps  have  been  an  over- 
sight in  the  framers  of  the  act  of  parlia- 
ment to  put  on  the  same  footing  money 
secured  by  bill  qi  exchange  and  money 
secured  by  land ;  but  we  must  construe 
the  act  of  parliament  according  to  its  plain 
and  obvious  meaning.  The  decision  of  the 
Court  of  Common  Pleas  leans  to  the  con- 
clusion that  any  amount  of  interest  secured 
on  a  bill  of  exchange,  payable  at  three 
months,  may  be  a  valid  transaction, 
although  there  may  be  in  addition  the 
security  of  landed  property.  The  argument 
for  the  defendant  goes  to  this  length,  that  if 
goods  were  deposited  by  way  of  additional 
security  for  the  payment  of  interest  ex- 
ceeding 5^  per  cent.,  the  whole  transac- 
tion would  be  invalidated.  That  view 
imposes  too  narrow  a  construction  on  the 
statute,  and  cannot  be  supported. 

Alderson,  B. — The  defendant  is  in  this 

(6)  2  Ad.  9i  E.  326;  g.c.  4  Law  J.  Rep.  (n.s.) 
tB.67. 


predicament,  that  if  his  argumeat 
rect,  namely  that  where  a  bill  of  e 
is  mentioned  as  a  security  it  mea 
of  exchange  only,  it  was  unneoei 
the  legislature  to  make  any  prov: 
specting  the  security  of  landed  p 
(6). 

Judgment  for  the  pk 
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BRIDGMAN    AND   ANO 
DEAN. 


Accord  and  Satisfaction — Assu 
Consideration  ^^  Plea  of  no  sigm 
Sufficiency  of  * 

A  declaration  stated  that  the  it 
was  indebted  to  the  plaintiffs  in  du 
liquidated  debts,  namely,  for  so  watCi 
plaintiffs  deserved  to  have  of  the  di 
for  work  done  by  the  plaintiffs  as  4 
for  the  defendant ;  that  the  plaintiffs 
that  the  said  debts  amounted  to  V!lL 
and  the  defendant  to  147/. ;  that -it  imu 
that  the  dispute  between  them  should 
an  end  to,  and  the  amount  of  the  dd> 
at  150/. ;  thai  the  plaintiffs  should  rd 
their  claim  to  the  residue,  and  thai  (k 
should  be  satisfied  upon  the  terms  ^ 
fendant  agreeing  to  pay  the  plaint^s 
that  the  disputes  were  ended ;  thai  tk 
were  agreed  and  fixed  at  150/.;  I 
plaintiffs  had  not  made  any  further 
and  iliat  the  debts  were  satisfied  i(j 
terms  in  that  behalf  Breach,  non^ 
of  1501.  Plea,  that  the  plaintiffs  d 
**  one  calendar  month  before  the  com 
ment  of  this  suit,  deliver  to  the  defn 
signed  bill," 

Held,  first,    that   the  plea  vns 
secondly,  that  the  declaration  was 
not  disclosing  a  sufficient  considerat 
the  defendant's  promise  to  pay  the  12 

Assumpsit.  The  declaration  stat 
the  defendant  was  justly  and  truly  in 
to  the  plaintiffs  in  divers  unliqi 
debts  and  demands  before  then  ix 
and  accrued  to  the  plaintiffs  agaii 
defendant,  that  is  to  say,  for  so 
money  as  the  plaintiffs  reasonably  dc 
to  have  from  the  -defendant  for  wor 
by  the  plaintiffs,  as  attomies  and  sol 

(6)  See  Follett  v.  Moore,  4  Exch.  R« 
s.  c.  19  Law  J.  Rep.  (n.m.)  Exch.  6. 
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t;  and  the  defendant  being 
^as  alleged  by  the  plamtifFs 
[>t8  and  demands  amounted 
ling  150/.,  to  wit,  the  sum 
,  which  the  defendant  de- 
id  that  the  said  debts  and 
'■  plaintiffs  amounted  to  a 
hat  claimed  by  the  plain- 
the  sum  of  147/.  and  no 
ference  and  dispute  having 
nd  being  pending  between 
•eed  between  them  that  the 
md  dispute  should  be  put 
the  amount  of  the  debts 
[ed  at  150/.  and  no  more ; 
fs  should  relinquish  their 
ridue  of  the  sum  over  and 
.,  and  that  the  debts  and 
be  satisfied  upon  the  terms 
mt    agreeing   to    pay   the 

Then  followed  a  state- 
1  promises,  and  an  aver- 
»laintiffs  put  an  end  to  the 
ispnte ;  that  the  debts  and 
igreed  and  Axed  at  150/. ; 
ffs  had  not  made  any  fur- 
mand  against  the  defendant 
im  of  150/.,  and  that  the 
emands  were  satisfied  upon 
lat  behalf.  Breach,  non- 
/. 
that  the  plaintiffs  did  not, 

month    before   the   com- 
his  suit  deliver  to  the  de* 
zd  bill,  &c. 
rfer. 

'  the  plaintiffs,  in  support 
,  was  desired  by  the  Court 
leclaration. — The  declara- 
It  will  be  argued,  on  the 
;  the  declaration  is  bad  by 
being  no  consideration  for 

But  this  is  not  the  case. 
1  has  been  framed  with 
language  of  Lord  Abinger, 
ds  V.  Baugh  (1).  There 
stated  that  disputes  and 
lad  arisen  between  the 
e  defendant  as  to  whether 
fndant  was  indebted  to  the 
.  2«.  3^.  for  money  lent  to 
ry  the  plaintiff,  and  there- 

W.  641 1  S.C.  12  Law  J.  Rep. 


upon  in  consideration  that  the  plaintiff 
would  then  promise  the  defendant  not  to 
sue  him  at  any  time  for  the  recovery  of  the 
said  sum  so  in  dispute,  and  would  accept 
from  the  defendant  the  sum  of  100/.  in  full 
satisfaction  and  discharge  of  the  same,  the 
defendant  promised  the  plaintiff  to  pay 
the  sum  of  100/,  within  a  reasonable  time. 
It  was  held,  that  the  declaration  was  bad 
as  not  shewing  a  suflScient  consideration 
for  the  promise)  there  being  no  allegation  of 
any  debt  being  due,  but  merely  that  a  dis« 
pute  and  controversy  existed  respecting 
it.  Lord  Abinger,  C.B.  there  said,  "  The 
case  might  have  been  different  if  th^ 
declaration  had  said  '  whereas  the  de* 
fendant  was  indebted  to  the  plaintiff 
in  divers  sums  of  money,  for  money 
lent,  and  also  on  an  account  stated,' 
that  a  dispute  arose  as  to  the  amount  of 
the  debt  so  due ;  and  in  order  to  put  an 
end  to  all  controversies  respecting  it,  it 
was  agreed  that  the  plaintiff,  in  considera.* 
tion  of  receiving  160/.,  -should  not  sue  the 
defendant  in  respect  of  his  original  claim." 
Here  the  declaration  states  that  the  *'  de-^ 
fendant  was  justly  and  truly  indebted  to 
the  plaintiffs  in  divers  unliquidated  debta 
and  demands.**  Smith  v.  Holmes  (2) 
and  Crowther  v.  Farrer  (3)  are  in  favour 
of  the  plaintiffs.  In  those  cases  proceed.^ 
ings  had  been  commenced  for  the  recovery 
of  the  debts ;  but  that  circumstance  can 
make  no  difference  as  regards  the  present 
case,  because  in  the  present  case  therv 
exists  a  right  to  damages.  The  declara- 
tion in  this  case,  which  is  framed  upon  the 
suggestion  of  Lord  Abinger,  C.B.  in 
Edwards  v.  Battghj  states  that  there  was 
no  dispute  as  to  the  existence  of  debts 
to  some  amount.  The  opinion  of  Lord 
Abinger,  C.B.  is  also  confirmed  by  Pat-. 
teson,  J.,  in  Llewellyn  v.  Llewellyn  (4)» 
The  existence  of  cross-claims  in  that  case 
cannot  make  any  difference.  Etans  v. 
Powis  (5)  and  Cumber  v.  Wane  (6)  are  in 
point.  This  is  the  case  of  the  novatio 
necessaria  et  voluntaria  of  the  Roman  law* 
Cooper  v.  Phillips  (7)  applies.     The  casea 

(2)  10  Jurist,  862. 

(3)  15  Q.B.  Rep.  677 1    8.e.  20  Law  J.  Rep. 
(N.8.)  Q.B.  298. 

(4)  3  Dowl.  &  L.  P.C.  318. 

(5)  1  Exch.  Rep.  601. 

(6)  1  Str.  426 }  t.c.  Smith's  Lead.  Cu.  1M« 

(7)  1  Cr.  M.  &  R.  649.  : 
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of  Scadding  v.  Eyles  (8)  and  Brooks  v. 
Bochett  (9)  are  also  in  point. 

[Parke,  B. — ^This  is  merely  settling  an 
unliquidated  claim  by  a  liquidated  claim.] 

[Pollock,  C.B. — In  the  present  case 
there  is  nothing  hut  a  promise ;  it  is  not 
the  case  of  a  promissory  note  or  bill  of 
exchange.] 

[Parke,  B. — In  Llewellyn  v.  LleweUyn 
there  was  a  cross-claim  which  formed  a 
good  consideration;  here  there  is  merely 
the  liquidation  of  an  unsettled  account. 
There  is  no  averment  of  a  cross-demand.] 

[Pollock,  C.B. — You  are  attempting 
to  carry  the  doctrine  further  than  it  has 
been  carried  in  any  other  case.] 

Secondly,  the  plea  is  bad.  It  does  not 
state  in  sufficienUy  clear  terms  that  which 
IS  required  by  the  statute  respecting  a 
sigpied  bill.  It  may  be  true  that  a  signed 
bUl  had  been  delivered  a  month  before 
action,  although  a  clear  calendar  month 
might  not  have  elapsed  after  the  delivery 
of  the  bill.  The  plea  ought  to  have  stated 
that  the  action  was  commenced  before  the 
expiration  of  a  month  after  the  delivery 
of  the  bill.  The  present  averment  is  not 
a  material  one,  and  if  traversed  and  found 
for  the  plaintiffs  would  not  be  conclusive. 
Blunt  V.  Haslof  (10)  and  Parker  v.  Gill 
(11)  are  in  point. 

Willes,  contra. — The  declaration  is  bad. 
It  is  the  case  of  an  accord  executory. 

[Parke,  B. — It  is  nothing  more  than 
a  special  account  stated.] 

Hopkins  V.  Logan  (12),  Flockion  v.  Hall 
(13)  and  Henderson  v.  Stohart  (14)  are  in 
point.  Secondly,  the  plea  is  good  :  it  is 
in  the  ordinary  form.  Parker  v.  Gill  is 
not  in  point.  It  merely  decides  that  in  a 
plea  the  word  "month**  means  calendar 
month. — ^He  was  then  stopped  by  the 
Court.) 

Pollock,  C.B. — The  point  has  been  so 

(8)  9  an.  Rep.  858;  8.c.  15  Law  J.  Rep.  (n.s.) 
Q.B.  364. 

(9)  Ibid.  847  ;  s.  c.  16  Law  J.  Rep.  (n.s.)  aB. 
178. 

(10)  9  Dowl.  P.C.  982. 

(11)  6  Dowl.  &  L.  P.C.  21. 

(12)5  Mee.  &  W.  241 ;  8.  c.  8  Law  J.  Rep.  (n.s.) 
Exch.  218. 

(13)  19  Law  J.  Rep.  (n  s.)  aB.  1. 

(14)  5  Exch.  Rep.  99;  i.  c.  19  Law  J.  Rep.  (11.8.) 
Exch.  135. 


much  discussed,  that  is  enough  to  aay  that 
for  the  reasons  stated  by  the  Court  during 
the  argument,  the  defendant  is  entitled  to 
judgment. 

Parke,  B. — The  declaration  at  best 
alleges  nothing  more  than  an  aoeount 
stated. 

Aldersok,  B.  and  Martin,  B.  con^ 
curred. 

Judgment  for  the  defemdant. 


I] 


In  re  habris. 


1852. 
Feb.  6. 

Legacy^-Liabiliiy  of  Executor  to  aeet^^^ 
—Trust  for  Children. 

A  testator  made  his  will  in  these  tenu^ 

"  /  give  and  bequeath  all  my  property  ^ 
whatsoever  description  to  my  wife  for  tk^ 
maintenance  of  herself  and  our  chUdres," 
naming  them,  and  making  her  sole  execulriM, 

Held^  that  a  trust  was  thereby  eonstkslcd 
for  the  benefit  of  the  children,  and  tkstlke 
executrix  was  bound  to  account. 

This  was  a  rule  calling  upon  John  Ridi- 
mond  and  Eliza  his  wife  (formerly  the  wifc 
of  John  Harris  and  now  his  ezecutiix)  to 
shew  cause  why  they  should  not  deliver  in 
account  of  the  legacies,  and  of  the  property 
of  John  Harris. 

The  will  of  John  Harris,  a  baker,  at 
Cambridge,  was  in  these  terms : — "  I  ^^^ 
and  bequeath  all  my  property  of  what- 
soever description  to  my  wife  Eliza  Harris, 
for  the  maintenance  of  herself  and  our 
children  Ellen  Harris,  Emma  Harris,  James 
Harris,  John  Harris,  Josiah  Harris,  EdrU* 
Percival  Harris,  and  Charles  Walton  Hanis» 
and  I  constitute  my  said  wife  to  he  toV^ 
executrix  of  this  my  will,"  &c.  Appl*' 
cations  for  an  account  on  the  part  of  the 
office  of  Inland  Revenue  were  rcsi*t^ 
on  the  part  of  the  executrix,  who  8tal«<* 
by  letter  through  her  attorney,  that  lb« 
will  did  not  contain  a  trust  for  the  childr^*** 
and  that  the  share  of  each  child  did  not 
amount  to  20/. 

JVorlledgs,  for  the  executrix,  shewed 
cause. — The  executrix  is  not  bound  *^ 
deliver  an  account ;  first,  because  she  i^^ 
under  the  will  all  the  interest  in  the  p^^ 
perty  ;  secondly,  because  if  she  docs  n<>^ 
the  interest  of  die  children  la  so  imaU  ^ 
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!c  that  no  legacy  duty 
be  wliole  legal  interest  is 
!b,  and  as  executrix  she 
al  controul  over  it.  The 
ihildren  have  is  merely  an 
In  Botcden  v.  Laing  (1) 
ted  his  residue  to  be  con- 
jr,  and  his  wife  to  receive 
:  for  the  maintenance  of 
en.  There  the  Vice  Chan- 
en  the  income  of  property 
Q  this  case,  to  the  mother, 
ce  of  herself  and  her  chil- 
tended  is   that  she  shall 

of  the  income,  and  shall 
ren  out  of  it  as  long  as  they 
mily.  But  when  they  are 
hey  lose  the  right  to  the 
fn  re  Wilkinson  (2)  is  in 
e  widow  was  required  by 
lintain  the  children  after 

same  manner  as  before, 
n  intermediate  case.  In 
[3),  the  devise  was  to  the 
ight  support  herself  and 
)rding  to  her  discretion, 
hat  she  took  an  absolute 
life  in  the  real  and  per- 
at  case  exactly  resembles 
ockeit  V.  Crockett  (4)  may 
le  other  side,  but  does  not 
,  as  there  the  words  con- 
nterest  than  the  present 
^  Woods  {>'))  was  referred 

There  the  testator  gave 
lis  wife  towards  her  sup- 
ly.  In  Pope  v.  Pope  (6)  it 
ere  was  no  trust.  Long- 
J)  is  also  in  point.  Se- 
>  interest  which  is  capable 
ined  within  the  meaning 
Act,  36  Geo,  3.  c.  52. 
t  is  not  the  case  of  a  sum 
xpended  for  the  advance- 
ion  of  the  children,  but  is 

142  ;  8.  c.  3  Law  J.  Rep.  (n.s.) 
;  8.  c.  12  Law  J.  Rep.  (m.s.) 

I.  c    17  Law  J.   Rep.  (n.s.) 
401. 
^C.  363  ;  s.  c  12  Law  J.  Rep. 


for  their  maintenance  only.  If  the  execu- 
trix is  to  render  an  account  it  would  be 
necessary  for  her  to  ascertain  the  daily 
consumption  of  food  by  each  child,  the 
quantity  of  clothes  worn,  and  perhaps  the 
amount  of  medicine  administered  to  each. 
The  executrix  expends  money  upon  her 
children  de  die  in  dieniy  and  the  benefit 
varies  every  hour.  Besides,  the  benefit  in 
the  whole  to  each  child  is  less  than  20/. 

Sir  W.  Page  Wood  C Solicitor  General), 
for  the  Crown. — The  only  question  in  this 
case  is,  whether  the  executrix  is  not  bound 
to  render  an  account.  She  refuses  to  shew 
that  the  interest  taken  by  her  children  is 
less  than  20/.  The  case  is,  therefore,  the 
same  as  if  she  had  10,000/.  a-year  be- 
queathed to  her,  and  it  may  be  taken  for 
the  purpose  of  this  argument  that  she  has 
expended  large  sums  upon  her  children : 
for  instance,  100/.  in  sending  one  child  to 
school,  and  200/.  in  maintaining  another 
at  the  university.  She  is  bound  in  this 
case  to  render  the  best  account  she  is  able. 
This  is  a  trust  for  the  benefit  of  tlie  chil- 
dren, for  every  gift  to  a  wife  for  the  main- 
tenance of  herself  and  children  gives  an 
interest  to  the  children.  Longmore  v.  EU 
cum  is  in  favour  of  the  Crown.  There  is 
no  difierence  between  Woods  v.  Woods  and 
the  present  case.  There  it  was  held  that 
the  children  had  an  interest  in  the  devised 
estates. 

[Parke,  B. — Is  this  a  trust  in  favour  of 
the  children  ?  If  it  is  only  a  motive  for 
giving  the  wife  the  money  there  is  no  trust, 
and  the  executrix  is  not  bound  to  account.] 

Crockett  v.  Crockett  is  in  point. 

[Parke,  B. — If  this  is  the  case  of  a 
trust  for  the  benefit  of  the  children,  the 
Court  is  unable  to  say  what  amount 
is  due  to  the  Crown,  and  the  executrix 
ought  to  account.  She  can  succeed  only 
by  shewing  that  this  is  not  a  trust.  We 
must  decide  that  point.  In  Thorpe  v.  Owen 
the  testator  desired  that  everything  during 
the  life  of  the  wife  should  remain  as  it  was 
for  her  use  and  benefit,  adding,  that  he  gave 
the  above  devise  to  her  that  she  might  sup- 
port herself  and  her  children  according  to 
her  discretion,  and  for  that  purpose ;  and 
it  was  held  that  the  widow  took  an  abso- 
lute interest  in  the  property  for  her  life. 
But  the  present  case  is  very  difierent  from 
that.] 


\,xecti^^ ^  then  «^^*^  •^A  .aoti^^      t2ii»  '^^L.^tf^^^lTc* 


^*   ^         rule  ciV^*«  tie  ?tocee°*u>     t'^^-.^'^re^  '%»  'V^^  t1 
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»pt  where  the  contrary  is 
Yiided/*  the  rights  of  credi- 
be  affected  by  the  statute— 

yr  the  direction  of  the  Master,  to 
Iting  ander  his  hand,  to  pay  and 
the  monies,  assets  and  effects  to 
ed  or  got  in  by  him  in  or  towards 
.tisfaction  of  any  judgment  debt 
een  recovered  against  so  eh  com- 
be lawful  for  the  Master  to  fix  the 
B  of  the  security  to  be  given  and 
Dch  interim  or  provisional  ma* 
f  the  Master  shall  think  fit)  to 
m  to  be  interim  or  provisional 
[iving  or  entering  into  any  secu- 
ity,  if  any,  to  be  so  fixed  by  the 
rdingly  be  given  and  entered  into 
provisional  manager:  Provided, 
ipon  the  appointment  of  an  oflfi- 
sh  company  under  this  act  all  the 
[ties  of  such  interim  or  provisional 
«,  and  the  person  who  shall  have 
I  or  provisional  manager  shall 
ip  and  pay  up  to  the  official  ma- 
I,  monies,  property  and  effects  of 
ch  shall  have  come  to  his  hands 
provisional  manager  as  aforesaid, 
looks,  papers  and  writings  in  his 
'  or  power  relating  thereto,  or  to 
company  ;  and  it  shall  be  lawful 
Qake  an  order,  if  need  be,  direct- 
and  payment  accordingly,  and 
^cognizance  entered  into  by  such 
onal  manager  and  his  surety  or 
Provided  also,  that  no  action, 
■eding  shall  be  instituted  or  prose- 
nst  any  interim  or  provisional 
)ointed  as  herein  mentioned,  as 
ompany,  otherwise  than  by  the 
tion  of  the  official  manager  of 
i  that  every  such  action,  suit  or 
lall  be  instituted  and  prosecuted 
*r  and  with  the  same  effect,  to  all 
ses,  as  if  an  official  manager  of 
>een  already  appointed,  and  were 
ion,  suit,  or  other  proceeding,  in 
interim  or  provisional  manager, 
abate  by  reason  of  the  appoint- 
manager,  but  the  same  shall  be 
lainst  him,  as  the  case  may  he." 
except  as  is  by  this  act  expressly 
in  this  act  contained,  nor  any 
nder  the  same  for  the  dissolution 
or  for  the  winding-up  of  any 
tend  or  enlarge,  diminish,  preju- 
alter  or  affect  the  rights  or  reme- 
r  other  persons  not  being  contri- 
ipany,  or  the  rights  or  remedies 
;  also  contributories,  but  being 
mpany  upon  a  distinct  and  inde- 
fhether  against  the  company  or 
contributories  of  the  same,  nor 
dies  of  the  company  against  any 
>ther  persons,  nor  shall  alter  or 
ts  or  engagements  entered  into 
onpanv,  or  any  person  acting  on 
,  pnviotuljT  to  any  such  petition. 


Prescott  V.  Hadow  (3).  An  interim  mana- 
ger has  no  power  to  take  the  proof  of  debts. 
Some  days  most  elapse  before  an  official 
manager  can  be  appointed,  as  the  contribu- 
tories have  a  right  to  be  heard;  but  an 
interim  manager  is  appointed  by  the  Master 
alone.  The  7th  section  of  12  &  13  Vict, 
c.  108.  shews  that  the  '*  official  manager** 
does  not  mean  interim  manager,  for  it  ex- 
pressly enacts  that  certain  provisions  of  the 
first  act,  as  to  the  official  manager,  shall 
extend  to  any  provisional  or  interim  mana- 
ger. He  referred  also  tq^  Maegregor  v. 
Keily  (4). 

Bramwell,  in  support  of  the  rule. — The 
object  of  the  73rd  section  is  not  so  much 
to  obtain  proof  of  the  debts,  but  that  the 
Master  may«know  what  provision  he  is  to 
make  to  meet  the  several  liabilities. 

[Aldbrson,  B.— -But  the  proof  is  as  to 
the  liabilities  of  the  company,  which  the 
official  manager  is  to  determine,  while  the 
interim  manager  has  no'  such  duty.] 

Debts  may  be  proved  in  respect  of  which 
the  whole  company  is  not  liable,  and  the 
call  may  be  made  on  one  or  more  indi- 
viduals. It  was  not  intended  that  there 
should  be  two  different  sorts  of  managers, 
but  only  different  managers  at  different 

nor  any  action,  suit  or  other  proceedings  pending 
at  the  date  of  such  petition." 

Sect  73.  '*  That  after  the  first  appointment  of  ao 
official  manager  no  creditor  or  other  person  shall, 
except  so  far  as  the  Master  shall  permit,  have  power 
to  commence  or  to  proceed  with  any  action  against  the 
official  manager  or  against  the  company,  or  any 
other  person  representing  the  same,  or  who  is  sued  aa 
a  contributory  thereof  until  alter  proof,  or  exhibiting 
or  making  such  proof  as  he  may  be  able,  of  his  debt 
or  demand  before  the  Master,  as  hereinafter  men- 
tioned; and  it  shall  be  lawful  for  any  Judge  of 
the  court  in  which  such  action  shall  be  pending, 
upon  summons  taken  out  before  him  for  that  pur- 
pose,  to  order  that  all  further  proceedings  in  such 
action  shall  be  stayed  until  after  such  proof  ahall 
have  been  made  or  exhibited  before  the  Master." 

Sect.  7  5.  **  That  the  Maater  shall,  upon  proof  made 
or  offered  and  exhibited  before  him  of  the  debts  and 
demands  due  or  claimed  from  or  against  the  com- 
pany, or  any  of  them,  either  allow  or  disallow,  or 
allow  as  claims  only,  such  debts  and  demands  re- 
spectively, according  to  the  nature  of  the  case,  and 
of  the  proofs  adduced  or  exhibited  before  him, 
and  shall,  by  writing  under  his  hand,  declare  such 
allowance  and  disallowance,  or  such  allowance  aa 
claims  only." 

(3)  5  Exch.  Rep.  726 ;  8.  o.  20  Law  J.  Rep.  (n.s.) 
Exch.  18. 

(4)  4  Ibid.  801;  S.C  19  Law  J.  Rep.  (n.8.) 
Exch.  126. 
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times.  The  72nd  section,  which  directs  an 
advertisement  for  the  purpose  of  creditors 
coming  in  to  prove  their  .debts,  occiirs  be- 
fore ^e  73rd  section,  which  relates  to 
staying  proceedings,  and  shews  that  the 
proof  of  debts  might  take  place  before  the 
appointment  of  the  official  manager.  The 
interim  manager  is  the  same  as  a  provi- 
sional manager  ;  the  name  is  not  descrip- 
tive of  his  office,  but  only  means  that  he  is 
not  the  permanent  manager.  By  a  com- 
parison of  the  20th  and  50th  sections  it  will 
be  found  that  the  latter  contemplates  that  an 
action  maybe  brought  by  interim  managers. 

Pollock,  C.B. — I  am  of  opinion  that 
this  rule  should  be  discharged.  Several 
points  were  made  in  shewing  cause,  and 
there  may  be  considerable  doubt  as  to  the 
true  construction  of  the  statute,  but  it  is 
sufficient  to  dispose  of  this  rule  by  the  de- 
cision of  the  point  on  which  it  was  granted. 
It  appears  to  me  that  there  is  not  such  an 
identity  between  the  official  and  interim 
manager  as  to  deprive  the  plaintiff  of  the 
benefit  of  the  58th  section,  which  enacts, 
that  the  rights  of  the  creditors  shall  not 
be  diminished,  except  where  expressly 
provided.  I  think  that  there  is  no  express 
provision  as  to  staying  the  proceedings 
upon  the  appointment  of  the  interim 
manager,  and  that  there  is  a  wide  distinc- 
tion between  the  duties  of  the  interim  and 
official  manager. 

Parke,  B. — I  did  at  one  time  entertain 
considerable  doubt  upon  this  point.  It  is 
our  duty  to  adhere  to  the  ordinary  and 
grammatical  construction  of  the  words  in 
reading  these  acts  of  parliament,  and  I  am 
convinced  that  there  is  a  considerable  dis- 
tinction between  the  official  and  the  interim 
manager.  I  therefore  entirely  concur,  and 
think  it  unnecessary  to  decide  the  other 
points  raised. 

Alderson,  B. — I  do  not  entertain  a 
doubt  that  there  is  a  broad  distinction 
between  the  official  and  the  interim  mana- 
ger. The  one  is  appointed  until  the 
other  is  :  and  if  both  were  the  same,  **  in- 
terim** would  be  an  absurd  expression. 
The  duties  of  the  interim  manager  are, 
under  tlie  direction  of  the  Master,  to  col- 
lect  and  receive  and  dispose  of  the  property 
of  the  company,  that  is  by  the  20th  section, 
and  then  it  goes  on  to  say, — provided  that 


no  action  or  suit  shall  be  prosecuted  agu 
any  interim  manager  otherwise  than  by  t 
style  and  designation  of  the  official  mai 
ger  of  the  company.  If  he  really  is  oflic 
manager  what  need  of  a  provision  that 
such  a  case  he  shall  be  so  called  f  Tb 
I  find  that  when  an  official  manager 
appointed,  he  has  different  duties  to  pt 
form  ;  he  has  the  custody  of  the  books 
account,  deeds,  instruments,  cash,  bil 
notes,  papers  and  writings  of  the  compac 
which  the  interim  manager  has  no^  i^ 
all  the  estate  of  the  company  is  to  vest 
him  ;  he  is  to  make  out  a  list  of  contrl\! 
tories,  and  lay  the  same  before  the  Mtmu 
and  the  Master  is  then  to  proceed  to  wfa, 
up  the  affairs  of  the  company.  These  in 
briefly  the  duties  of  the  one  as  compared 
with  the  duties  of  the  other.  The  73fd 
section  provides  that  after  the  appointmeDt 
of  an  official  manager,  no  action  sbaD  be 
proceeded  with  without  proof  of  the  debt 
Here  no  official  manager  has  been  ap- 
pointed, and  I  think  suits  are  not  to  be 
stopped  until  afler  such  appointment. 
Platt,  B.  concurred. 

Rule  discharged  with  eoiU» 


] 
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Jan.  31. 

Judgment  as  in  Case  of  Nonsuit — d^JI 
after  Removal  of  Injunction. 

Obtaining  an  injunction  to  stay  the  ff^ 
ceedings  does  not  deprive  the  defenMof 
his  right  to  move  for  judgment  as  in  ease  rf 
nonsuit. 

Where  subsequent  to  the  removal  of  (^ 
injunction f  the  plaintiff  gave  notice  V 
trial,  but  did  not  try,  the  defendant  9^ 
held  to  be  entitled  to  move  for  judgmefit  u  '• 
case  of  nonsuit;  and,  semble,  that  theti^ 
for  proceeding  to  trial,  according  to  th^ 
practice  of  the  Court,  runs  from  the  rented* 
of  the  injunction. 

Issue  having  been  joined  in  this  catt»< 
on  the  5th  of  November  1850,  the  defen- 
dant obtained  an  injunction  to  stay  th« 
proceedings  on  the  9th  of  November  1^^» 
which  was  dissolved  on  the  80th  of  NoTcm- 
ber.  The  plaintiff  gave  notice  of  ^ 
on  the  12th  of  June  1851,  but  did  n<^ 
try  pursuant  to  this  noti^,  and  he  p^* 
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tice  on  the  find  of  November 
pda  nude  defiiult.  A  rule  for 
in  case  of  nonsuit  haying  been 


(hewed  cause  (1).— -The  ques- 
licf  the  defendant  having  once 
ie  plsindff  from    proceeding 

avail  himself  of  the  statute, 
ault  was  caused  by  the  act  of 
It,  and  he  must  now  take  the 
by  proviso^-^non.  (2). 

contrii.— 'In  that  case,  the 
seems    to  have    been   made 

injunction.  The  only  effect 
ction  is  to  suspend  the  pro- 
1  the  plaintiff  ought  to  go  to 
the  proper  time  after  its  re- 
>reover  there  was  a  second 
this  case  is  within  the  decision 

Birch  (3).  There  the  plain- 
i  from  trying  the  cause  at  the 
?hich  he  had  given  notice  of 
^uenceof  a  proposal  from  the 
At  it  should  await  the  event  of 
>n:  and  it  was  held  by  Parke, 
ough  the  not  going  to  trial  at 
ses  was  excused,  yet  it  was  a 
3  go  to  trial  at  the  assizes  after 
ferred  to  was  disposed  of,  and 
adant  was  entitled  to  move  for 
in  case  of  nonsuit. 

Cur,  adv.  tmU. 


injunction  was  dissolved  shortly  after- 
wards ;  and  the  plaintiff  subsequently 
gave  notice  of  trial.  The  injunction  being 
dissolved,  on  the  12th  of  June  1851  he 
gave  notice  of  trial  for  the  14th  of  June 
1851 ;  on  the  22nd»  he  again  gave  notice 
of  trial  on  the  find  of  November,  but  did 
not  go  to  trial.  Probably,  independently 
of  these  two  notices  of  trial  being  given,  it 
may  be  that  the  plaintiff  was  bound  to  go 
on  according  to  the  practice  of  the  Court, 
but  no  doubt  when  he  has  twice  given 
notice  of  trial,  and  twice  failed,  it  is  very 
unreasonable  that  he  should  now  say,  **  I 
will  not  go  to  trial  because  you  obtained 
an  injunction  to  suspend  the  proceedings 
for  a  certain  time."  We  are  of  opinion, 
therefore,  that  the  plaintiff  must  go  to  trial. 
Therefore,  the  rule  for  a  nonsuit  must  be 
made  absolute.  If  the  plaintiff  will  give 
a  peremptory  undertaking  to  proceed  as 
soon  as,  according  to  the  practice  of  the 
Court,  he  may  proceed,  the  rule  will  be 
discharged ;  if  not,  it  will  be  made  abso- 
lute. 

Rule  absolute  for  a  tumsuit  unless 
plaintiff  give  a  peremptory 
undertaking. 


IHS^       Thart  and  another  v.  ths 

<     BASTE&N       UNION      RAILWAY 


was  now  delivered l)y —  Jan.  13.  ^    «««„.mv 


C.B. — In  this  case  the  question 
*  the  effect  of  an  injunction 

the  defendant  to  prevent  the 
AC  is  to  be  considered  as  such 
mt  to  the  proceedings  of  the 
t  he  is  thereby  relieved  from 

the  cause  for  trial,  or  whether 
m  interruption  that  ceases  as 
njunction  is  removed,  and  it 

duty  of  the  plaintiff  to  go  on 
irding  to  the  practice  of  the 

are  of  opinion  that  the  plain- 
id  according  to  the  practice 
1  to  go  on  as  soon  as  the 
B  removed.  On  the  present 
I  injunction  to  stay  the  trial 
loirtiy  after  issue  joined :   the 

Vfbre  Pollock,  C.B.,  Parle,  B., 
ad  Bf  artia,  B. 
180,11. 

a,  XZL—ExcHiQ. 


Railway  Company — Mortgage  Deed — 
Property  mortgaged  —  Principal  Money ^ 
Right  of  Action  for — Companies  Clauses 
Consolidation  Act,  8  4*  9  Viet.  c.  16.  ss.  42, 
50,  and  53. — Local  Acts,  Construction  of. 

A  railway  act,  1  ^  S  Viet.  c.  Ixxxv., 
enacted,  section  51.  that  if  any  interest  due 
on  any  mortgage  to  the  company  should  re- 
main  unpaid  for  thirty  days  after  it  had 
become  due,  and  demand  thereof  had  been 
made  in  writing,  the  mortgagee  might  sue 
for  the  interest  in  the  superior  courts,  or  re- 
quire  the  appointment  of  a  receiver.  The 
52nd  section  enacted  that  tf  the  principal 
money  and  interest  were  not  paid  within  six 
months  after  it  had  become  payable^  and 
after  demand  in  writing,  the  mortgagee 
might  sue  for  the  same  in  the  superior  courts. 
The  10  ^  n  Vict.  c.  clxxiv.  fJuly  9, 
1847^,  repealed  the  above  act,  but  by  the 
O 
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4Srd  section  re-enacted  in  substance  the 
52nd  section  of  the  repealed  act,  so  far  as 
regarded  the  recovery  of  the  interest  due. 
The  10  ^  11  Vict.  c.  ccxxv.  (July  22, 
1847  j,  under  which  the  money  hereinafter 
mentioned  was  borrowed,  enacted,  section  S, 
that  the  several  provisions  in  certain  recited 
acts,  amongst  which  was  the  repealed  act,  7  ^ 
8  Victn  c.  Ixxxv,  should  apply  to  monies 
**by  this  act  authorized  to  be  borrowed.** 
The  Companies  Clauses  Consolidation  Act, 
8^9  Vict.  c.  16,  enacts,  in  section  50, 
that  **  the  company  may,  if  they  4thinh 
proper,  fix  a  period  for  the  repayment  of 
the  principal  money  so  borrowed,  with  the 
interest  thereon,  and  in  such  case  the  com- 
pany shall  cause  such  period  to  be  inserted 
in  the  mortgage  deed  or  bond,  and  upon  the 
expiration  of  such  period  the  principal  sum 
'together  with  the  arrears  of  interest  thereon 
shall  on  demand  be  paid  to  the  party  enti- 
tled to  such  mortgage  or  bond.**  The  de- 
fendants, a  railway  company,  having  bor- 
rowed 1,000/.  of  the  plaintiffs,  executed  to 
them  a  mortgage  deed  in  the  form  given  in 
Schedule  C.  annexed  to  the  Companies 
Clauses  Act.  The  deed  contained  the  fol- 
lowing stipulation — "  The  principal  sum  to 
be  paid  on  the  1st  day  of  January  1851.*' 

j^n  action  having  been  brought  by  the  plain- 
tiffs to  recover  the  principal  sum  lent, — 
Held,  first,  that  the  stipulation  in  the  mort- 
gage deed,  that  the  principal  sum  was  to  be 
repaid  on  the  1st  of  January  1851,  imported 
a  covenant  by  the  defendants  for  the  repay- 
ment of  that  sum  on  that  day  ;  that  by  virtue 
of  that  clause  and  of  the  Companies  Clauses 
Act,  section  50,  if  that  sum  were  not  repaid 
on  the  day  fixed,  the  plaintiffs  had  a  right  of 
action  for  the  recovery  thereof,  and  that  such 
right  was  not  taken  away,  or  affected  by  any 
other  part  of  the  Companies  Clauses  Act  or 
by  the  special  acts. 

Secondly,  that  the  effect  of  the  deed  was 
to  pledge  the  tolls  and  property  of  the  com- 
pany as  proprietors,  but  not  their  stock  or 
property  as  carriers,  and  that  the  judgment 
in  any  action  brought  against  them  for  the 
recovery  of  the  principal  money  would  be 
satisfied  out  of  their  general  property  not 
comprised  in  the  pledge  belonging  to  thism  as 
carriers  or  otherwise. 

Thirdly,  that  section  52.  of  the  7  ^  B 
Vict.  c.  Ixxxv.  did  not  give  a  right  of  action 
for  the  principal  money,  but  recognized  it 


as  already  existing,  and  in  addUiom 
instead  of  that  right,  gave  a  right  of  k 
a  receiver  appointed;   that^  iher^ttrt 
repeal  of  that  section  would  not  tike 
such  right  of  action. 

Lastly,  that  the  existence  of  9uek  rk 
action  was  also  recognized  by  the  58r« 
tion  of  the  Companies  Clauses  Act* 

Debt.  The  declaration  stated  ' 
after  the  passing  of  four  acta  of  p 
ment,  to  wit,  The  Eastern  Union  Rai 
Act,  1844,  The  Eastern  Union  Rd 
Amendment  Act,  .1845,  The  Ea 
Union,  Hadleigh  and  Colchester  Ri£ 
Act,  1846,  and  an  act  of  1 1  &  12  Vict: 
tuled,  'An  Act  to  amalgamate  the  Eai 
Union  and  Ipswich  and  Bury  St  . 
munds  Railway  Companies,'  and  after 
making  of  the  deed  of  mortgage  1m 
after  mentioned  it  was  proved  to 
satisfaction  of  the  Commissioners  of  B 
ways  and  certified  by  them,  that  o 
half  of  the  whole  amount  of  the  capi 
exclusive  of  loans,  by  the  several  i 
of  parliament  relating  to  the  compi 
namely,  the  Eastern  Union  Railway  0 
pany,  mentioned  and  referred  to  in  Uiei 
mentioned  act  of  parliament,  authorisec 
be  raised,  and  also  half  of  the  eip 
authorized  to  be  raised  by  the  acts  of  | 
liament  relating  to  the  Ipswich  and  B 
St.  Edmunds  Railway  Company,  n 
tioned  and  referred  to  in  the  said 
fourthly  above  mentioned,  had  been 
tually  paid  up  and  expended  for  the  | 
poses  authorized  by  the  several  aeb 
parliament  relating  to  the  said  two  1 
mentioned  companies  respectively; 
that  thereupon  and  by  virtue  of  the  ac 
parliament  fourthly  above  mentioned, 
defendants  became  incorporated  by  the  i 
name  of  the  Eastern  Union  RaOway  C 
pany.  That  after  the  passing  of.  die  t 
acts  of  parliament  and  of  the  Eastern  Ui 
and  Harwich  Railway  and  Pier  Act,  M 
and  before  the  granting  of  the  oertifi€ 
the  Eastern  Union  Railway  CompaDji 
pursuance  of  the  provisions  of  the  i 
last-mentioned  act,  and  also  of  an  orde 
a  general  meeting  of  the  last-mentiai 
company  them  empowering,  by  a  eert 
deed  of  mortgage,  in  considentioo 
\,Q00l.  by  the  said  company  then  bono* 
at  interest  from  the  plaintifiBi,  the  conp* 
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le  plamtiflii  the  undertaking 
^mentioned  act  mentioned, 
•  and  sums  of  money  arising 
hat  act,  and  all  the  estate, 
he  company  in  the  same,  to 
plaintiffs  until  the  sum  of 
terest  at  5/.  per  cent,  should 
id  by  the  said  deed  it  was 
the  principal  sum  of  1,000/. 
aid  on  the  1st  of  January 
le  period  fixed  by  the  com- 
;yment  thereof,  which  period 
le  certificate,  before  the  de- 
r  mentioned,  and  before 
aent,  that  before  the  making 
it  of  the  said  general  meet- 
orrowing  of  the  money,  all 
the  acts  of  parliament,  first, 
thirdly  above  mentioned, 
»e  raised  by  shares,  had  been 
and  that  half  thereof  had 
and  that  the  sum  so  bor- 
laintiff  did  not,  at  the  time 
ng,  and  at  the  date  of  the 
ither  with  other  sums  then 
ir  the  authority  of  the  said 
)  sum  of  66,6661.  in  addition 
ich,  by  the  said  three  last- 
f,  the  Eastern  Union  Rail- 
whB  empowered  to  borrow, 
;he  making  of  the  said  deed 
aye  been  and  still  are  the 
entitled  to  the  said  deed  of 
that  the  said  principal  sum 
not  paid  to  the  plaintiffs  on 
ary  1851,  but  that  the  said 
is  still  due.  The  declara- 
d  a  demand  of  payment  of 
1  non-payment  by  the  de- 

aved  oyer  of  the  mortgage 
in  these  words : — **  Eastern 
ly    Company.      Debenture 

Mortgage  No.  112.  By 
it  passed  on  the  22nd  day 

intituled  "The  Eastern 
arwich  Railway  and  Pier 
utem  Union  Railway  Com- 
sration  of  the  sum  of  1,000/. 
.  G.  Hart,  of  Stowmarket, 

of  Suffolk,  Esquire,  and 
Bree,  of  Stowmarket,  in  the 
)Ik,  surgeon,  do  assign  unto 
Hart  and  Charles  Robert 
Mmtorsy  administrators  and 


assigns,  the  said  undertaking,  and  all  the 
estate,  right,  title  and  interest  of  the  com*- 
pany  in  the  same,  to  hold  unto  the  said 
J.  6.  Hart  and  Charles  Robert  Bree,  their 
executors,  administrators  and  assigns, 
until  the  said  sum  of  1,000/.,  together 
with  interest  for  the  same,  at  the  rate  of  5/. 
for  every  100/.  by  the  year,  be  satisfied, 
the  principal  sum  to  he  paid  on  the  1st  day 
of  January  1851.  Given  under  our  com- 
mon seal,*'  &c.  The  defendants  then  plead- 
ed that  they  borrowed  from  various  other 
persons  divers  sums  of  money,  parcels  of 
the  66,6661,  J  and  executed  to  them  mort- 
gages of  the  same  tolls  and  sums  of  money 
as  are  mentioned  in  the  deed-poll,  and  in 
the  form  given  in  Schedule  C ;  that  the 
1,000/.  mentioned  in  the  declaration  was 
another  parcel  of  the  66,6661.;  that  the 
said  sums  are  still  unpaid,  and  that  the 
sums  applicable  for  the  payment  thereof 
are  insufficient;  that  for  securing  to  the 
said  mortgagees  their  proportions  it  was 
necessary  for  a  receiver  to  be  appointed  to 
divide  Uie  same  rateably,  or  th&t  some 
other  course,  not  being  an  action  at  law, 
should  be  adopted,  and  that  the  present 
action  was  brought  for  the  purpose  of 
obliging  the  defendants  to  pay  to  the 
plaintiffs  more  than  their  just  proportion 
of  the  mortgaged  tolls  and  sums  of  money 

(1). 

Demurrer. 

(1)  The  7  &8 Vict  c.  Ixxxt.  ''An  act  for  making 
a  railway  from  Colcbester  to  Ipswich,"  section  51. 
"And  in  order  to  provide  for  the  recovery  of  the 
arrears  of  interest  and  costs,  or  of  the  principal 
and  interest  and  costs  of  any  such  mortgage  or 
bond  at  the  respective  times  at  which  such  interest, 
or  such  principal  and  interest  and  costs  become 
due,  be  it  enacted,  that  if  such  interest  or  any  part 
thereof  shall  for  thirty  days  after  the  same  shall 
have  become  due,  and  demand  thereof  shall  have 
been  made  in  writing,  remain  unpaid,  the  mort- 
gagee or  bond  creditor  may  either  sue  for  the  inter- 
est so  in  arrear  bv  action  of  debt  in  any  of  the 
superior  courts,  or  he  may  require  the  appointment 
of  a  receiver  by  an  application  to  be  made  as  here- 
inafter provided." 

Sect  52.  **And  with  respect  to  such  principal 
money,  interest  and  costs,  be  it  enacted,  that  if 
such  principal  money  and  interest  be  not  paid 
within  six  months  after  the  same  baa  become  pay- 
able, and  after  demand  thereof  in  writing,  the  mort- 
gagee or  bond  creditor  may  sue  for  the  same  in  any 
of  the  superior  courts  of  law  or  equity ;  or  if  his 
debt  amount  to  the  sum  of  5,0001.  he  may  alone,  or 
if  his  debt  does  not  amount  to  the  sum  of  5,0001. 
he  may  in  conjunction  with  other  mortgagees  or 
bond  creditors  whose  debts  being  so  in  arrear  after 
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MeUish  {O'MaUey  with  him),  for  the 
plaintiffs,  in  support  of  the  demurrer  to  the 
plea. — The  plea  is  bad,  and  the  question 
wOl  turn  on  the  sufficiency  of  the  declara- 
tion. The  declaration  is  good,  for  the 
plaintiffs  haye  a  right  of  action  against  the 
company  for  the  recovery  of  the  principal 
money  lent.  The  point  turns  chiefly  upon 
the  construction  to  be  placed  upon  the  set  of 
sections  in  the  Companies  Clauses  Consoli* 
dation  Act,  8  &  9  Vict.  c.  16,  from  sect.  88. 
to  sect.  55.  inclusive.  Of  these  sections 
the  42nd,  50th,  and  5drd  are  the  most  ma- 
terial. The  50th  section  empowers  com- 
panies to  fix  a  time  for  repayment  of  the 

demand  as  aforesud  shall  tog^her  with  his  amount 
to  the  sum  of  10,000/.,  require  the  appointment  of  a 
receiTer,  by  an  application  to  be  niade  as  hereiu- 
after  provided." 

The  Companies  Clanses  Consolidation  Act,  8  & 
9  Vict  c  16.  Sect  42.  "The  respectire  mort- 
gagees shall  be  entitled  one  with  another  to  their 
respective  proportions  of  the  tolls,  sums,  and  pre- 
mises comprised  in  such  mortgages,  and  of  the 
Aiture  calls  payable  by  the  shareholders,  if  com- 
prised therein,  according  to  the  respective  sums 
m  such  mortgages  mentioned  to  be  advanced  by 
such  mortgagees  respectirely,  and  to  be  repaid  the 
sums  so  advanced,  with  interest,  without  any  pre- 
ference one  above  another,  by  reason  of  priority  of 
the  date  of  any  such  mortgage,  or  of  the  meeting 
at  which  the  same  was  authorized.^ 

Sect  50.  "The  company  may,  if  they  think 
proper,  fix  a  period  for  the  repayment  of  the  prin- 
cipal money  so  borrowed,  with  the  interest  thereof, 
and  in  such  case  the  company  shall  cause  such 
period  to  be  inserted  in  the  mortgage-deed  or  bond, 
and  upon  the  expiration  of  such  period,  the  prin- 
cipal sum,  together  with  the  arrears  of  interest 
thereon,  shall,  on  demand,  be  paid  to  the  party 
entitled  to  such  mortgage  or  bond  ;  and  if  no  other 

Slace  of  payment  be  inserted  in  such  mortgage- 
eed  or  bond,  such  principal  and  interest  shall  be 
payable  at  the  principal  office  or  place  of  business 
of  the  company." 

Sect.  53.  "Where  by  the  special  act  the  mort- 
gagees of  the  company  shall  be  empowered  to  en- 
force the  payment  of  the  arrears  of  interest,  or 
the  arrears  of  principal  and  interest  due  on  such 
mortgage  by  the  appointment  of  a  receiver,  then, 
if  within  thirty  days  after  the  interest  accruing 
upon  any  such  mortgage  has  become  payable, 
and  after  demand  thereof  in  writing,  the  same  be 
not  paid,  the  mortgagee  may,  without  prejudice 
to  his  right  to  sue  for  the  interest  so  in  arrear 
in  any  of  the  superior  courts  of  law  or  equity, 
require  the  appointment  of  a  receiver,  by  an  ap- 
plication to  be  made  as  hereinafter  provided,  and  if 
within  six  months  after  the  principal  money  owing 
upon  any  such  mortga^  has  become  payable,  and 
alter  demand  thereof  m  writing,  the  same  be  not 
paid,  the  mortgagee  without  prejudice  to  his  right 
-  to  sue  for  such  principal  money,  together  with  all 


money  borrowed,  at  the  expiradon  of  wludi 
time  the  principal  and  interest  are  to  be 
repaid  on  demand.     The  5drd  aection  cm- 
powers  the  mortgagees  to  enforce  payment 
of  the  principal  and  interest  due,  by  leqinr- 
ing  the  appointment  of  a  receirer,  without 
prejudice  however  to  their  right  of  suing  at 
law  for  the  interest.     If  a  receiver  is  ap- 
pointed under  this  act,  be  would  be  bound 
to  take  the  profits  and  tolls  of  the  railwaj 
company.     The  42nd  and  44tb  sectioiis  o^ 
the  Companies  Clauses  Consolidation  Ae^ 
do  not  give  the  mortgagees  and  bond  cred^ 
tors  of  a  railway  company  a  specific  lic^ 
upon  the  goods  and  chattels  of  the  ecn^^ 
pany — RuaseU  v.  the  East  Anglian  Railm^^ 
Company  (2),  and  it  may  be  doubtful  ^i^^^ 
ther  the  Court  of  Chancery  has  jurisdictS^^ 

arrears  of  interest,  in  any  of  the  tuperiar  ooun^  ^ 
law  or  equity,  may,  if  his  debt  amoiiDt  to  the  pr«^ 
scribed  sum  alone,  or  if  his  debt  does  not  amooiii  to 
the  prescribed  sum  hm  may  in  eoi^aiietidn  wjifc 
other  mortgagees  whoae  debts  being  to  in  smBr, 
after  denund  as  aforesaid,  ahall,  UtgeQm  witk  ti% 
amount  to  the  prescribed  sum,  require  the  sf^pomt- 
ment  of  a  receiver,  bv  an  appUcation  to  be  mtdt  as 
hereinafter  prorided.'* 

The  10  &  1 1  Viot  e.  eknir.  *' An  aeC  to  iMlk»- 
mate  the  Eastern  Union  and  Ipswich  and  Buf  S*> 
Edmunds  Railway  Companies,"  (9th  of  July  lMr-> 
Sect  *S.  "And  in  order  to  provide  for  tberecorery 
of  the  arrears  of  interest  and  costs,  or  of  tibe  prin* 
cipal  and  interest  and  costs  of  any  soch  mttpg^ 
or  bond  as  may  have  been  or  may  be  grsntad  tff 
either  of  the  dissolved  companies,  or  by  the  se^ 
company,  at  the  respectire  times  at  which  n^ 
Interest  or  such  principal  and  interest  sad  eoatf 
become  due,  be  it  enacted,  that  if  such  iatirat  ^ 

Eart  thereof  shall  for  thirty  daya  after  the  ssM  ih»l* 
ave  become  due,  and  demand  thereof  shsU  hav« 
been  made  in  writing,  remain  unpaid,  the  mortg*^ 
gee  or  bond  creditor  may  either  sue  fbr  the  intcne^ 
so  in  srrear  by  action  of  debt  in  any  of  tbe  viHB^ 
courts,  or  he  may  require  the  appointment  oisi^ 
ceiver,  according  to  the  provisions  in  thst  b«h»*» 
contained  in  the  said  Companies  Clauses  CooM^" 
dation  Act" 

The  10  &  11  Vict  c  oczzv,  "An  act  to  einp*«^ 
the  Eastern  Union  Railway  Company  to  Dwe  * 
railway  from  the  Eastern  Union  Railway  st  ^^^^ 
ningtree  to  Harwich,  with  branches  thereoot,  aP« 
for  other  purposes."  Sect  8.  enacts,  "^^JK 
several  prorisions  of  the  said  recited  acH,  •*•• 
regard  to  the  borrowing  of  the  monies  thereby^ 
thorized  to  be  borrowed,  and  the  oonversioo  ^^***J'J 
into  capital,  and  as  to  the  creation  of  shiRS  ^ 
stock  in  lieu  of  borrowing  the  same,  and  as  tsc^' 
solidating  the  old  with  tAe  new  shares  of  ^^!^^ 
pany,  shall  equally  apply  to  the  monies  ^  ^  f^ 
authorized  to  be  borrowed  and  the  shard  hjr  tlv 
act  authorized  to  be  created.**  ,      . 

(2)  3  Mac.  ft  G.  104;  a.clOUwJ.llf^(^'•*/ 
Chanc.  257. 
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itiyer  and  manager  of  a 
,  under  a  mortgage  by 
16  property  of  the  under- 
le  rates,  tolls,  and  other 
to  arise  by  virtue  of  the 
was  held  that  the  mort- 
iquire  a  title  to  the  land, 
ing  ejectment.  PorUet  v. 
>anal  Company  (3)  shews, 
doney  to  caned  companies 
Ity  in  recovering  the  in- 
>refore,  a  mortgage  passes 
real  or  personal  property 
and  gives  scarcely  any 
nrofits  of  the  concern,  as 
difficulty  in  getting  the 
Ely  paid,  the  mortgagees 
\  the  power  of  bringing 
merest  and  principal.  The 
ely  enacts,  that  the  mort- 
sntitled  one  with  another 
ns  of  the  tolls,  &c.  with- 
!e  by  reason  of  priority  of 
ortgage.  Then,  the  50th 
lat  on  the  expiration  of 
r  payment,  the  principal 
on  demand  be  paid  to  the 
meaning  of  that  section 
1  the  mortgagees  shall  be 
k  demand ;  it  must  mean 
^e  who  makes  a  demand 
a  refusal,  may  bring  an 
icipal  money. 
fley  with  him)  for  the  de- 
^slature  never  intended 
should  stand  out  against 
tors  of  a  railway  company 
noney  lent,  and  by  bring- 
«vent  the  company  from 
ir  trade.  It  never  was 
3  mortgagee  should  have 
er  another.  If  it  had 
hat  a  mortgagee  should 
action  for  the  principal, 
>uld  have  said  so  in  ex- 
this  case  the  form  of  the 
he  schedule,  and  without 
of  that  instrument  do  not 
ition.  All  the  rights  and 
mortgagee  of  a  railway 
»  are  given  by  the  acts  of 

-Does  a  party  require  an 
Mi  t. e. 6  Law  J.  Rep.  (m.b.) 


act  of  parliament  to  enable  him  to  recover 
money  that  he  has  lent  ?] 

There  may  be  such  a  thing  as  a  mort- 
gage debt  without  any  power  of  bringing 
an  action  to  recover  it.  That  clliuse  in 
the  mortgage  deed  which  relates  to  the  pay- 
ment of  principal  and  interest  on  the  1st  of 
January  1851,  is  a  mere  memorandum  and 
nothing  more.  The  company  were  not 
bound  to  fix  a  period  for  repayment,  as 
appears  by  section  50,  and  if  they  did  so  it 
was  not  the  intention  of  the  legislature 
that  a  contract  to  repay  at  that  period 
should  be  created,  which  should  be  capable 
of  being  enforced  by  action.  The  mort- 
gagees are  in  no  better  situation  when  a 
period  is  fixed  for  repayment  than  if  none 
had  been  fixed.  In  this  case  there  is  not 
a  covenant  to  repay,  but  merely  an  assign- 
ment of  the  tolls  and  sums  of  money.  The 
words  in  the  5drd  section  of  the  Compa- 
nies Clauses  Act,  **  without  prejudice  to  his 
right  to  sue  for  the  interest,"  do  not  recog- 
nize the  existence  of  any  right  to  sue ;  they 
were  merely  inserted  ex  fnajori  eaMield,  lest 
they  should  be  thought  to  take  away  any 
right  that  might  by  possibility  exist. 

[Alderson,  B.-— In  the  same  way  that 
the  words  **  without  prejudice  to  the  rights 
of  the  Crown,"  inserted  in  acts  of  parlia- 
ment, do  not  imply  that  the  Crown  actually 
has  any  right.] 

That  is  the  argument.  Secondly,  there 
is  a  material  difference  between  the  42nd 
and  the  45th  sections.  The  42nd  relates  to 
the  rights  of  mortgagees,  the  44th  to  those 
of  the  obligees  of  the  bonds.  The  language 
of  the  42nd  section  is,  that  the  mortgagees 
are  to  be  entitled  to  the  tolls,  calls,  &c.,  but 
the  44th  section  enacts  that  the  obligees 
are  entitled  to  be  paid  the  amount. 

[Parke,  B. — ^Your  argument  is,  that  the 
mortgagees  are  entitled  to  a  share  in  the 
things  mortgaged ;  but  that  the  bondhold- 
ers are  entitled  to  actual  payment.] 

That  is  the  argument.  The  5drd  section 
gives  the  creditor  a  sufficient  remedy  for 
repayment.  He  referred  to  Pontet  v.  the 
Basingstoke  Canal  Company,  and  Doe  d. 
Myatt  V.  the  St.  Helenas  and  Runcorn 
Gap  Railway  Company  (4).  Again,  the 
language  and  enactments  of  the  local  acts 
shew,  that  the  plaintiffs  are  not  entitled 

(4)  2  aB.  Rep.  364;  s.c  11  Law  J.  Rep.  (n.8.) 
aB.6. 
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f  Pantet  v.  the  Basingstoke 
r,  but  in  the  conclusion 
ulation   that  the  principal 

I  the  Ist  of  January  1851, 
ly  imports  a  covenant  by 
lat  the  same  shall  be  re- 
Ety  unless  there  be  some- 
fcs  to  qualify  or  alter  the 
t  expression.  The  effect, 
irument  would  be  to  pledge 
property   of  the   company 

but  not  their  stock  or 
rriers,  and  to  impose  an 
lem  to  repay  the  principal 
jT,  for  the  breach  of  which 

lie  against  the  company  ; 
Q  which  action  would  be 
their  general  property,  not 
i  pledge  belonging  to  them 
berwise.  It  remains  to  be 
:  the  effect  of  the  statute  is 
ruction  of  the  instrument, 
lears,  by  the  statement  in 
,  to  have  been  borrowed 
rs  of  the  statute  10  &  11 
The  statute  contains  no 

form  or  effect  of  the  secu- 
loney  borrowed  under  its 
they  refer  to  certain  prior 
hich  are,  the  7  &  8  Vict. 

9  Vict.  c.  xciv,  9  &  10 
id  to  the  Railway  Clauses 
Vet  (8  &  9  Vict.  c.  16), 

II  the  provisions  contained 
acts,  so  far  as  the  same 
3rce,  and  except  such  as 
at  with  the  provisions  of 
I   Railways  Clauses  Con- 

,  1845,  and  except  such 
were  altered  or  otherwise 
lould  extend  to  such  act, 
Bes  thereof,  as  fully  and 
ough  such  provisions  were 
at  act.  The  next  section 
rovisions  of  the  Lands  and 
fS  Consolidation  Acts  to  that 
e  10  &  11  Vict.  c.  clxxiv. 
»nal),  save  so  far  as  they 
stent  with  the  provisions 
»ntained  of  the  said  acts, 
r  the  objects  and  purposes 
as  one  act.  There  is  no 
m  construing  an  act  made 
t  parts  of  other  acts,  partly 


repealed  and  partly  not;  but  upon  the 
best  consideration  we  can  give,  the  result 
is,  that  the  acts  do  not  affect  the  right  of 
action  for  the  principal.  The  7  &  8  Vict, 
c.  Ixxxv.  s.  51.  provides  a  remedy  for  the 
interest,  if  in  arrear  for  thirty  days  after 
demand  in  writing,  by  allowing  the  mort- 
gagee to  sue  for  the  interest  by  an  action 
of  debt  in  any  of  the  superior  courts,  or  by 
requiring  the  appointment  of  a  receiver. 
Section  52.  provides  a  similar  alternative 
remedy  for  die  principal,  if  it  be  not  paid 
in  six  months  alter  due  and  after  demand 
in  writing,  in  which  case  the  mortgagee 
may  either  sue  in  the  superior  courts  or 
have  a  receiver.  But  this  act  was  repealed 
by  the  10  &  11  Vict.  c.  clxxiv.  (local  and 
personal)  s.  2,  and,  therefore,  was  not  in 
force  at  the  time  of  passing  the  10  &  11 
Vict.  c.  ccxxv.  (local  and  personal)  ;  and 
then  the  1 0  &  1 1  Vict.  c.  clxxiv,  which  speaks 
of  providing  for  the  recovery  of  the  arrears 
of  interest  and  costs,  or  of  the  principal 
and  interest  and  costs,  provides  for  a  right 
of  action  for  the  interest,  or  the  appoint- 
ment of  a  receiver  to  recover  its  payment; 
and  this  creates  a  doubt  whether  the  legis- 
lature did  not  intend  to  take  away  the  right 
of  action  for  the  principal  altogether,  leav- 
ing the  mortgagee  a  right  of  action  for  the 
interest,  and  if  that  was  unpaid  for  thirty 
days,  and  a  demand  had  been  made  in 
writing,  a  right  to  have  a  receiver,  and  by 
that  means  to  recover  both ;  but  sections 
51.  and  52.  of  the  repealed  act  of  the  7  &  8 
Vict.  c.  Ixxxv,  are  susceptible  of  a  different 
construction,  namely,  that  in  case  the  in- 
terest, in  the  one  case,  or  the  principal  in 
the  other,  might  be  in  arrear  for  the  time 
prescribed,  and  demand  should  be  made  in 
writing,  the  mortgagee  might  either  use 
the  right  of  action  to  recover  it  which  he 
had  already  by  law,  or  he  might  have  a 
receiver  appointed.  The  sections  may  be 
construed  not  to  give  a  right  of  action, 
but  to  recognize  it  as  already  existing,  and 
to  give  the  right  of  having  a  receiver 
instead ;  for  in  addition  to  that,  and  after 
thirty  days'  or  six  months'  delay  in  the 
payment  of  interest  or  principal,  as  the 
case  might  be.  The  repeal,  dierefore,  of 
the  52nd -section  would  not  take  away  the 
right  of  action,  for  it  existed  indepen- 
dently of  that  clause.     The  framers  of  the 
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act  probably  thougbt  it  unnecessary  to  re- 
enact  the  52nd  section,  as  its  place  would 
be  supplied  by  the  53rd  section  of  the 
Companies  Clauses  Consolidation  Act, 
which  provides  for  the  application  of  the 
remedy  of  a  receiver,  where  the  principal 
is  in  arrear  for  six  months  and  demand 
made  in  writing,  and  also  enacts  that  it 
shall  be  exercised  without  prejudice  to  the 
right  to  sue  for  the  principal,  which  right  it 
thereby  recognizes.  To  this  it  maybe  added, 
that  the  Companies  Clauses  Consolidation 
Act,  by  section  50,  expressly  provides, 
that  if  a  day  is  fixed  for  the  payment  of 
the  money  secured  by  the  mortgage,  the 
money  must  be  paid  on  that  day  to  the 
party  interested,  and  the  meaning  must  be 
that  if  then  not  paid,  it  must  be  enforced 
by  action.  We  are,  therefore,  of  opinion, 
that  the  right  of  suit  which  the  mortgagee 
had  under  such  an  instrument  as  that  de- 
clared upon,  is  not  taken  away  or  affected 
either  by  the  Companies  Clauses  Consoli- 
dation Act  or  any  of  the  special  acts  re- 
ferred to  in  the  statute  10  ^r  11  Vict, 
c.  ccxxv,  under  which  the  mortgage  in 
qnestion  was  given;  and,  tlierefore,  the 
plaintiffs  are  entitled  to  recover. 

Judgment  for  the  plaintiff. 


1852 
Jan.  30 
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ROE,  Public  Officer  of  the  Berks 
Union  Banking  Company,  v. 

FULLER. 

Pleading — Several  Pleas — Joint-Stock 
Banking  Company — Public  Officer. 

In  an  action  by  the  public  officer  of  a  bank^ 
ing  co-partnership,  the  Court  allowed  a  plea 
denying  that  the  co-partnership  were,  ai  the 
commencement  of  the  suit,  carrying  on  the 
business  of  bankers,  in  addition  to  pleas  of 
non-assumpsit  and  accord  and  satisfaction* 

This  was  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  defendant  should 
not  be  at  liberty  to  plead — ^first,  non  as- 
sumpsit ;  secondly,  a  denial  that  the 
co-partnership  were,  at  the  commencement 
of  the  suit,  carrying  on  the  business  of 
bankers  modo  et  formd;  thirdly,  accord 
and  satisfSoction.      The  declaration  stated 


the  plaintiff  to  be  one  of  tiie  rqgbCered 
public  officers,  for  the  time  beings  of  and 
for  certain  persons  carrying  on  the  trade  ^ 
and  business  of  bankers  in  England,  by  the^ 
name  of  the  County  of  Berks  Union  &mk^..^ 
ing  Company,  and  who  sued  as  sneh  pabli^^ 
officer  as  aforesaid.  A  Judge  at  duonbe^^ 
had,  on  the  authority  otNeedhmm  v.  ^^^^r^ 
(1),  disallowed  the  second  plea,  static^^ 
that  the  defendant  might  apply  to  t^^?^ 
Court.  A  rule  ittM  was  aoeoidmgly  c^^ 
tained,  against  which^ — 

Lush  iQiewed  cause  for  the  plaintifl^,,,^ 
The  case  of  Needham  v.  Law  is  in  poibie. 
There  the  Court  refused  to  allow  a  defia. 
dant,  who  was  sued  as  a  public  officer  of  m 
banking  company,  to  plead,  in  addttioo  fto 
pleas  of  fraud,  &c,  a  plea  that  he  wai  soft 
a  public  officer  at  the  commencement  o^ 
the  suit.  The  plea  contains  mere  mittens 
of  form. 

Gray,  in  support  of  the  ru]e.-*TbM 
constant  practice  has  been  to  allow  thSfl 
plea.  Steward  v.  Dumn  (8),  Hugka  ^- 
Thorpe  (3),  and  Steward  v.  Grems»('^l 
are  in  point.  But  the  case  which  Defl^ 
resembles  the  present  is  Davidson  v.  Gwp^^ 
(5).  There  the  defendant  pleaded  thit  ^^ 
the  commencement  of  the  suit  then  inrav 
not,  nor  are  there,  persons  united  m  ea»- 
partnership  carrying  on  the  trade  or  busi- 
ness of  bankers  in  Manchester  under  tlB« 
name,  style,  &c.— (He  was  then  sto^«^ 
by  the  Court.) 


Pollock,  C.B.— -The  rule  must  be  i 
lute.    The  last  case  dted  soffidently  i 
that  the  plea  in   question  ou|^  to  't'^ 
allowed. 

Parke,  B«  concuired. 

Aldbrson,  B. — ^That  case  is  ezacdj    ^^ 
point. 

Platt,  B.  concurred. 

Ai2si 


(1)  11   Mee.&W.  400|  i.  c  12  Uw  J.  B-^F- 
(K.8.)£xcb.  316.  . 

(2)  Ibid.  63;  a.cl2  Law  J.  Rep.  (ha)  £*<*• 
213.  , 

(8)  5Mee.&W.656i  t.c  9Law  J.Bep.f"'-*^ 
£xch.  109.  , 

(4)  10  Ibid.  711;   S.C.  12  Law  J.  K«I»- (*-*^ 
Exch.  109.  ^      . 

(5)  11  Ibid.  778;  I.  c.  12  Law  J.  B«p.  l'-^^ 
Exch.  467. 
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CLEAVE  V.  JONES. 

'  CUenl — Privileged  Commu- 
teral  Issue — Duty  of  Judge, 

%  hy  ike  payee  against  the 
mdssory  note  for  money  lenty 
r  the  purpose  of  taking  the 

Statute  of  Limitations^  ten- 
it^ook  containing  an  admis-^ 
mdant  of  payment  of  interest 
fendanfs  counsel  then  raised 
e  as  to  the  admissibility  of  the 
d  that  the  plaintiff,  being  the 
iefendant,  wrote  to  her  for  a 
f  debts  and  payments  of  her 
dding,  "  This  from  you  will 
paring  the  case  for  counsel" 
wok  in  question  was  sent  to 
The  Judge,  having  heard  the 
id  the  book  :—Held,  that  the 
was  privileged, 
Wid  to  decide  the  preliminary 

whether  a  communication  is 
4 ;  and  his  decision,  if  erro- 
eviewed. 

B.,  a  communication  by  a 
iomey  made  under  a  bonll 
nistaken,  belief  of  its  being 

case,  is  privileged. 

f  the  plaintiff,  as  payee  of  a 
e  for  350^.,  made  by  the  de- 
2nd  of  May  1840,  and  pay- 
d. 

^  others,  non  fecit,  and  the 
itations. 

1,  before  Erie,  J.,  at  the 
Summer  Assizes,  1851,  the 
e.  The  note  was  given  for 
the  plaintiff  to  the  defen- 
plaintiff,  for  the  purpose  of 
tse  out  of  the  Statute  of 
kve  in  evidence  an  account- 
iendant  containing,  amongst 
in  entry  in  her  writing,  pur- 
an  entry  of  a  disbursement 
),  in  the  words  and  figures 
1843.  Cleavers  interest  on 
."  (1).  The  counsel  for  the 
eupon   stated  to  the  Judge 


t  V.  Jooes  (in  error),  20  Law  J. 

2S8. 

SXI<— BxoHiq. 


that  the  communication  of  the  contents  of 
the  book  was  privileged,  having  been  made 
by  the  defendant  to  the  plaintiff  during 
the  time  that  the  latter  was  acting  as 
her  solicitor,  and  in  consequence  of  the 
following  letter,  which  was  written  and 
sent  by  the  plaintiff  to  the  defendant  :— 
"Dear  Mrs.  Jones, — Will  you  let  me 
know  what  your  statement  is  of  the  debts 
due  from  your  late  husband  at  the  time 
of  his  decease,  and  what  have  been  paid, 
by  whom,  and  out  of  what  fund.  This 
from  you  will  assist  me  in  preparing  the  case 
for  counsel." 

The  defendant's  counsel  then  called  the 
daughter  of  the  defendant,  who  proved  that 
in  consequence  of  the  above  letter  the  de- 
fendant sent  the  account-book  to  the  plain- 
tiff. The  Judge  having  heard  the  evidence 
in  support  of  this  collateral  issue  ruled  that 
the  account  book  had  been  delivered  by 
the  defendant  to  the  plaintiff  confidentially 
as  her  attorney ;  and,  therefore,  could  not 
be  used  by  him  as  evidence  against  her. 
He,  therefore,  refused  to  receive  the  book, 
and  the  plaintiff  was  nonsuited. 

fVhateley,  having  obtained  a  rule  nisi 
for  a  new  trial  on  account  of  the  improper 
rejection  of  this  evidence, — 

Gray  shewed  cause. — ^The  entry  in  the 
book  was  a  privileged  communication,  and 
was  properly  rejected.  It  was  made  to 
the  attorney  to  enable  him  to  lay  the  case 
before  counsel.  It  was  urged  on  Uie  motion 
for  the  rule,  that  the  communication  was 
not  privileged,  because  the  plaintiff  was 
aware  beforehand  of  the  sum  of  171*  10«. 
having  been  paid  to  him  by  way  of  interest, 
and,  therefore,  did  not  require  the  inform- 
ation. In  one  sense,  indeed,  he  might 
know  the  fact,  but  in  another  he  could  not 
know  it,  for  he  could  not  have  that  know- 
ledge of  it  which  would  enable  him  to 
depose  to  it  in  a  witness-box,  which  is  the 
criterion  of  his  having  that  knowledge  of 
it  that  would  make  the  communication 
of  it  not  privileged.  In  cases  of  this 
description  the  ground  of  the  privilege 
is,  that  the  client  may  be  induced,  in  his 
communications  with  his  legal  adviser,  to 
make  the  necessary  disclosures  without  any 
restraint.  The  information  communicated 
by  the  defendant  to  the  plaintiff  had  refer- 
ence to  the  executorial  accounts.     It  was. 
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therefore,  necessary  to  include  the  item  in 
question  in  the  account. 

[Alderson,  B. — Suppose  the  communi- 
cation to  have  heen  made  to  the  attorney 
as  to  a  debt  paid  to  a  third  person,  and 
the  attorney  becomes  administrator  of  that 
third  person,  would  that  circumstance  make 
any  difference?  The  other  side  are  at- 
tempting, by  nice  and  fine  distinctions,  to 
flitter  away  a  privilege  which  ought  to  be 
large  and  liberal.] 

In  Wheatley  v.  Williams  (2)  Lord  Abin- 
ger,  C.B.  says,  **  The  passage  cited  by  Mr. 
Piatt  from  Buller's  Nisi  Prius  must  apply 
to  a  case  where  the  attorney  has  his  know- 
ledge independently  of  any  communication 
from  the  client ;  it  cannot  mean  that  where 
the  attorney,  coming  to  the  client  for  a 
confidential  purpose,  obtains  some  other 
collateral  information,  which  he  would  not 
otherwise  have  possessed,  he  can  be  com- 
pelled to  disclose  it." 

[Alderson,  B. — That  means  that  he  is 
precluded  from  disclosing  it.  Then  can 
it  make  any  difference  that  he  discloses  it 
for  his  own  benefit  ?] 

He  cited  the  judgment  of  Maule,  J.  in 
Newton  v.  Chaplin  (3)  and  Cromack  v. 
Heathcote  (4).  (He  was  then  stopped  by 
the  Court.) 

Whateley  and  Keating,  in  support  of  the 
rule. — The  evidence  was  improperly  re- 
jected. This  is  a  new  point.  The  general 
rule  is  not  denied,  nor  is  the  authority  of 
Cromack  v.  Heathcote  questioned  ;  but  this 
case  does  not  fall  within  that  authority. 
The  rule  relied  on  by  the  other  side  does 
not  apply  to  a  case  where  the  attorney  to 
whom  the  communication  is  made  seeks 
to  use  it  for  his  own  benefit. 

[Alderson,  B. — ^According  to  that  ar- 
gument, if  I  hand  my  title  deeds  to  an 
attorney,  he  may  bring  an  ejectment  against 
me  upon  a  flaw  which  he  has  discovered 
in  my  own  deeds.] 

The  argument  must,  undoubtedly,  go 
that  length.  The  information  in  question 
was  never  asked  for  nor  required  by  the 
attorney ;  it  was  thrust  upon  him  by  the 


(2)  1  Mee.  &  W.  533;  s.c.  15  Law  J.  Rep.  (n.s.) 
Exch.  237. 

(3)  19  Law  J.  Rep.  (n.s.)  C.P.  374. 

(4)  2  B.  &  B.  4. 


defendant.  Besides,  the  facts  she 
in  respect  to  the  communication]] 
tion  he  was  not  acting  in  his  chan 
attorney.  Again,  the  learned  Jadj 
wrong  in  trying  this  collateral  issue  x 
to  privilege.  He  was  not  in  a  posi 
inquire  into  the  question  of  privily 
rule  as  to  collateral  issues  is  thi 
down  inl  Taylor  on  Evidence,  623 :  " 
it  has  been  more  than  once  laid  doi 
though  papers  and  other  subjects 
dence  may  have  been  illegaUy  take 
the  possession  of  the  party  against 
they  are  offered,  or  otherwise  unli 
obtained,  this  is  no  valid  objection  1 
admissibility,  provided  they  be  pe 
to  the  issue,  for  the  Court  will  nc 
notice  how  they  were  obtained,  n 
lawfully  or  unlawfully,  nor  will  it  i5 
issue  to  determine  the  question." 
if  the  Courts  will  not  try  a  collaters 
relating  to  the  mode  of  obtaining  a 
ment,  they  will  not  try  in  this  est 
question  of  a  confidential  communic 

[Parke,  B. — Surely,  if  an  attoni< 
improperly  handed  over  a  documei 
third  party,  that  party  might  ^ve 
evidence.  That  part  of  the  case  of 
V.  Mostyn  (5)  which  asserts  the  co 
has  been  questioned.] 

The  point  as  to  whether  this  is  a 
dential  communication  does  not  pr 
arise  in  this  case. 

[Parke,  B. — ^All  collateral  matti 
for  instance,  the  admission  of  eviden 
for  the  Judge.  This  is  a  very  dear 
There  may  be  some  inconvenience  i 
course,  but  it  is  necessary  for  the  i 
istration  of  justice.  In  a  criminal  < 
York,  some  years  ago,  which  wu 
tried  by  me,  I  became  aware  belb: 
that  a  collateral  question  as  to  ti 
sanity  of  a  party  would  arise ;  and, 
fore,  before  I  went  the  circuit,  I  c< 
ed  the  Judges  as  to  the  course  I 
to  pursue.  They  were  of  opinion 
was  bound  preliminarily  to  reed? 
dence  of  insanity,  and  try  the  que 
and,  accordingly,  witnesses  were  eza 
collaterally  on  the  point  of  insaoii 
was  of  opinion  that  the  party  wa« 


(5)  10  Mee.  &W.  478;  t.c.  12LawJ.Bip 
Exch.  1. 
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^ed  hifl  testimony;  the  jury, 

believed  him.] 

i  Greenough  v.    Gaakell  (6), 

.  —  This  rule  must  be  dis- 
be  first  question  is,  whether 
ication  of  the  account  was 
plaintiff  as  an  attorney  or  as  a 
le  defendant.  If  it  were  made 
iditor,  he  would  be  at  liberty 
vidence ;  but  not  so  if  it  were 
as  attorney.    If  it  be  alleged 

to  be  made  to  him  in  his 

attorney,  the  Judge  would 
mine  as  a  fact  the  preliminary 
to  whether  it  was  so  offered, 
ection  was  made  to  the  recep- 
account,  and  the  Judge  re- 
ice  on  behalf  of  the  defendant 
,  and  afterwards  decided  that 

was  handed  to  the  plaintiff 
ditor,  but  as  attorney  in  the 
,ble  him  to  prepare  a  case  for 
link  he  was  warranted  in  that 
rhe  account  was  not  prepared 
tntiff  wrote  to  the  defendant 
»r  an  account,  in  order  that  he 
e  a  case  for  counsel.  All  the 
hat  book  were  privileged,  and 
lie  on  that  point,  the  object  of 
all  the  facts  of  the  case  and 
I  may  be  told  by  the  client  to 

without  any  reserve.  It  is 
n  the  part  of  the  defendant, 
ayment  of  this  sum  was  known 
iff,  he  was  at  liberty  to  make 
formation  stated  in  the  book, 
;ce  it  for  the  purpose  of  prov- 

But  I  think  he  cannot  make 
nmunication  which  was  made 
he  faith  of  its  being  kept  a 
itertain  no  doubt,  either  upon 

of  the  communication  being 
r  as  to  the  correctness  of  the 
I  by  the  Judge,  in  trying  col- 
question  of  the  privilege, 
,  B. — I  am  of  the  same  opin- 
onceded,  that  as  to  all  items 
^faich  relates  to  the  17^.  10*. 


rK.98. 

*  W.  817;  «.  c  16  Law  J.  Rep.  (n.s.) 


the  communication  is  privileged.  I,  how- 
ever, am  imable  to  separate  one  part  from 
the  rest,  and  think,  that  either  the  whole 
is  to  be  rejected  or  the  whole  received. 

Platt,  B.— I  am  of  the  same  opinion. 
— [His  Lordship  stated  the  facts]. — ^The 
plaintiff  having,  at  the  trial,  relied  upon  an 
account  for  the  purpose  of  taking  the  case 
out  of  the  Statute  of  Limitations,  the 
defendant  made  a  technical  objection,  in 
consequence  of  which  the  document  was 
rejected.  We  may,  therefore,  assume  that 
the  debt  was  due,  and  that  the  defendant 
had  no  other  mode  of  defeating  the  action 
except  that  which  she  pursued.  I  cannot 
help  thinking  it  a  hard  matter  that  the 
plaintiff  should  have  been  nonsuited  ;  since 
now  that  the  parties  to  a  suit  may  be 
examined,  and  the  plaintiff  in  this  case 
would  be  able  to  give  evidence  in  his 
own  behalf,  the  case  is  in  substance  the 
same  as  if  a  new  witness  had  been  dis- 
covered. •  I  think,  therefore,  that  there 
ought  to  be  a  new  trial  on  payment  of 
costs,  but  as  the  Court  think  differently 
on  that  point,  the  rule  must  be  discharged. 
At  first  I  was  inclined  to  doubt  whether 
this  was  the  case  of  a  privileged  commu- 
nication, but  I  am  now  satisfied  I  was 
wrong.  This  book  would  never  have  been 
in  the  hands  of  the  attorney,  except  for 
the  purpose  of  his  preparing  a  case  for 
counsel.  The  document  was  the  property 
of  the  client,  in  the  same  way  that  deeds 
deposited  with  the  attorney  by  the  client 
do  not  cease  to  be  the  property  of  the 
latter.  The  attorney  in  this  case  would 
not  have  been  possessed  of  them  but  for 
the  confidence  reposed  in  him  by  the 
client  that  the  communication  was  neces- 
sary for  the  purpose  of  being  laid  before 
counsel.  The  rule  must  be  discharged, 
but  I  am  very  sorry  there  cannot  be  a  new 
trial,  as  I  think  there  ought  to  have  been, 
on  payment  of  costs,  since  the  merits  of 
the  case  have  not  been  tried  at  all. 

Martin,  B. — I  concur  with  my  Brother 
Platt  in  thinkhig  that  there  ought  to  be 
a  new  trial  on  payment  of  costs.  "Where 
a  piece  of  evidence  is  objected  to,  a  Judge 
is  bound,  in  the  same  manner  as  a  jury,  to 
try  any  preliminary  question  of  fact  upon 
which  the  objection  depends.  A  prelimin- 
ary question  of  this  kind  arose  in  Wright 


108 


COURT  OF  EXCHEQUER: 


[Hi 


T.  Doe  d.  Tatham  (8),  and  was  decided  by 
the  Judge,  and  it  was  held  that  as  to  this 
point  his  decision  was  conclusive.  It  is 
troe  that  the  erroneous  decision  of  a  Judge 
at  to  a  preliminary  matter  of  fact  may  be 
reviewed  by  a  court  of  error,  because, 
although  it  is  in  one  point  of  view  a  deci- 
sion on  a  matter  of  fact,  it  is  in  another 
sense  a  determination  of  a  question  of  law. 
Where  an  attorney  called  as  a  witness  to 
produce  a  document,  declines  to  do  so  on 
the  ground  of  professional  confidence,  the 
other  side  may  call  witnesses  to  disprove 
the  allegation  of  professional  confidence, 
and  the  Judge  may  try  the  question  of  fact. 
Here,  the  Judge  thought  the  case  was  one 
of  professional  confidence.  He  considered 
that  the  client  had  sent  the  book  to  the 
plaintiff  for  the  purpose  of  a  case  being 
prepared  for  counsel.  The  client  might  be 
in  error  in  thinking  the  communication 
necessary  to  be  laid  before  counsel,  but  if 
she  communicated  it  bond  fide ,  considering 
it  necessary,  the  communication  was  pri*- 
vileged  and  could  not  be  divulged.  In 
the  present  case,  the  payment  of  interest 
could  not  be  proved  by  the  attorney.  At 
the  same  time  I  should  like  to  see  the  rule 
made  absolute,  on  payment  of  costs. 

Rule  discharged. 


1852. 
Jan.  19. 


} 


FRITH  AND  OTHERS  0.  WOLLAt- 
TON. 


Colonial  Judgment,  Action  on — Colonial 
Insolvency — Suspension  of  Execution — Dis^ 
charge. 

To  an  action  on  a  judgment  at  the  Cape 
of  Good  Hope,  the  defendant  pleaded  that 
hy  an  ordinance  in  that  country  relating  to 
insolvents,  it  was  enacted  that  the  Court 
might  on  the  petition  of  an  insolvent  place 
his  estate  under  sequestration,  and  that 
further  execution  of  any  judgment  against 
him  or  his  estate  for  any  debt,  should  after 
lodging  the  order  for  sequestration,  be  stayed 
during  the  pendency  of  such  sequestration, 
and  that  all  actions  pending  against  any  in- 
solvent  for  any  debtproveable  against  his  estate 
should  upon  any  order  being  made  for  seques- 

(8)  7  Ad.  &  E.  818;  8.  c.  7  Law  J.  Rep.  (n.s.) 
Exch.  840. 


iraHon,he stayed,  Tim  ifi  i  fiii aiiim  ihm  ifi^      , 
the  petition  €f  the  defemdmiif  ike  mnremier'  ->  ^ 
his  estate,  its  being  placed  imder  if ygift»  ^ 
tion,  and  that  the  estate  was  dieirUmied,  ^^ 
upon  such  distribution  the  pUuntifi  reee^gj 
a  dividend  of  1».  6i.  in  ike  pwad  oa  f^ 
amount  of  the  judgment  debt  in  the  detHon, 
tion. 

Held,  on  demurrer ^  that  the  pka  wn 
bad,  as  it  merely  shewed  a  temporary  pa- 
pension  of  the  exeemtion  during  lAe  peiiaej 
of  the  sequestration,  but  ntA  a  diseharyt  if 
the  person  or  estate  of  the  inedvent. 

Debt  on  a  judgment  recoreied  in  die 
Supreme  Court  of  the  Cape  of  Good  Hope. 

Plea — that   by    an    ordinance  of  ^ 
Governor  of  the  Cape  of  Good  Hope  kn 
r^ulating  the  collection  and  distribotiai 
of  insolyent  estates  within  the  colony,  it 
was  enacted  that  it  should  be  lawfol  on  die 
petition  of  an  insolrent  for  the  Comt  to 
accept  his  petition  to  place  his  estate  under 
sequestration,  and  that  further  ezeeotioB 
of  any  judgment  against  any  infolvent  or 
his  estate  for  the  amount  of  any  debt  iboaU, 
after  the  lodging  of  an  order  for  seqneitisr 
tion,  be  stayed  during  the  pendcncj  ^ 
such  sequestration,   and  that  all  tctkna 
pending  against  any  insolvent   for  s&y 
debt    or   demand  proveable  against  bli 
estate,  and  all  proceedings  therein  ihooldf 
upon  any  order  being  made  for  seqnettm* 
tion  of  such  estate  in  Tirtae  ihtxeoibe 
stayed.     That  a  trustee  should  be  sp- 
pointed  for  the  collection,  administnticyn 
and  distribution  of  his  estate.     That  cre- 
ditors should  prove  their  debts ;  thst  the 
sequestration  when  made  should  dxve^ 
the  insolvent  of  his  estate  real  and  per- 
sonal, and  rest  it  in   the  Master  of  th^ 
Court ;  that  a  decree  confirming  the  ap* 
pointment  of  a  trustee  should  oivest  tlt^ 
said   Master  of  the   estate  of  the  iniol' 
vent  and  vest  it  in  the  trustee  ;  tbit  tl»* 
trustee  should  form  a  plan  for  the  diitn- 
bution  of  the  estate,  and  on  confirmiti*'** 
thereof  distribute  the  same.     The  dedsr*- 
tion  then  stated  that  the  defendant  peti- 
tioned the  Supreme  Court,  setting  forth 
that  he  was  an  insolvent  and  desirous   of 
surrendering  his  estate  ;  that  his  estate  wa« 
surrendered  and  placed  under  scqoee^*'^ 
tion ;    that  a  trustee  was  appointed  ^ 
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that  the  trustee  laid  hefore  the 
»lan  for  the  distrihution  of  the 
:h  was  confirmed  hy  the  Court. 
ration  then  alleged  that  the 
trihuted  the  defendant's  estate, 
such  distrihution  the  plaintiffs 
cdvidend  of  Is.  6d.  in  the  pound 
ount  of  the  judgment  deht  in 
tion. 

t:  the  ground  heing,  that  the 
pension  was  no  har  to  an  action 
atry. 

for  the  plaintiffs.  —  The  plea 
inswer  to  the  action.  It  merely 
by  the  law  of  the  Cape  of  Good 
mtion  was  stayed. 

B. — ^The  plea  does  not  shew 
is*  any  satisfaction  and  discharge 
ra  and  estate  of  the  debtor,  hut 
;the  proceedings  are  suspended.] 
ject  merely  is  to  protect  the 
e  hands  of  the  authorities  of  the 
3ourt.    In  Snook  v.  Mattock  (!) 

that  on  a  scire  facias  to  revive 
:  against  an  executor,  it  is  not 
a  that  a  writ  of  error  is  depend- 
I  judgment.  The  plea  does  not 
an  action  will  not  lie  on  the 

ntra. — ^The  plea  is  good.  The 
;  up  is  available  hy  the  laws  of 
of  Gk>od  Hope,  and,  therefore, 
tognized  in  this  country.  All 
B  on  the  judgment  are  stayed 
pendency  of  the  execution. 
r,  B. — The  application  to  stay 
8  ought  to  be  made  to  the  Court, 

pleading.] 

B. — The  law  of  the  Cape  does 
it  the  contract  entered  into  with 
shall  he  void,  or  that  it  shall  he 
.  defence  to  an  action »] 

was  passed  with  a  view  to  pre- 
iction  from  heing  brought  upon 

during  the  pendency  of  the 
on.     The  plea  shews  that  pro 

is  a  release  and  discharge  of  the 

n  reply. 

L,  C.B. — The  plaintiffs  are  en- 
idgment.     This  is  an  action  on 

ft  E.2S9;  6.e.  5  Law  J.  Rep.  (k^.) 


a  judgment  at  the  Cape  of  Good  Hope, 
and  the  plea  merely  amounts  to  this  :  that 
the  right  of  having  execution  is  suspended 
for  a  certain  time.  If  we  were  to  give 
judgment  for  the  defendant,  and  if  to- 
morrow, the  suspension  should  he  removed, 
the  defendant  would  plead  that  he  had 
obtained  judgment  and  there  would  he  an 
end  to  the  plaintiffs*  right  to  recover. 

Parke,  B. — I  am  of  the  same  opinion. 
Whatever  affects  the  contract  itself  might 
he  made  use  of  as  a  defence  in  answer  to 
an  action  upon  the  contract.  This  judg- 
ment, which  has  heen  obtained  in  a  foreign 
country,  is  binding  upon  the  parties  to  it, 
and  any  matter  which  would  afford  a  good 
defence  in  the  country  where  the  judgment 
was  obtained  would  be  equally  available 
as  such  in  this  country.  Now,  although 
this  law  of  the  Cape  of  Good  Hope  creates 
a  temporary  suspension  of  the  execution 
upon  a  judgment,  it  does  not  say  that  the 
debt  itself  shall  be  considered  as  satisfied ; 
and,  therefore,  it  does  not  take  away  the 
party's  remedy  on  his  judgment.  Neither 
does  the  law  say  that  the  remedy  which 
the  creditor  may  have  upon  the  judgment 
against  his  debtor,  by  proceeding  upon  it 
against  his  real  or  personal  estate  in  a 
foreign  country,  is  gone.  At  all  events,  it 
is  clear  that  the  law  of  the  Cape  of  (rood 
Hope  cannot  be  taken  to  refer  to  the 
debtor's  real  estate  abroad,  which,  being 
extra-territorial,  is  also  out  of  the  jurisdic- 
tion of  that  Court  where  the  judgment  was 
obtained. 

Alderson,  B.  concurred. 

Martin,  B. — ^I  am  of  the  same  opinion. 
The  plea  is  no  answer  whatever  to  this 
action.  At  the  most,  the  execution  is  to 
be  stayed  only  during  the  pendency  of  the 
sequestration ;  the  plea,  therefore,  ought  to 
have  averred  that  at  the  time  of  action 
brought  the  sequestration  was  pending. 
This  it  does  not  do. 

Judgment  for  the  plaintiffs. 


} 


MARKS  V,  HAMILTON. 


1852. 

Jan.  24. 

Insurance  —  Insurable   Interest  —  InsoU 
vency — Assignees, 

A  party,  after  being  discharged  under 
the  Insolvent  Act,  became  possessed  of  a 
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house  and  goods  and  insured  them  ;  subse^ 
quently  to  which  his  discharge  was  revoked 
by  the  Insolvent  Court. 

Held,  that  he  had  an  insurable  interest. 

Covenant  on  a  fire  policy  of  assurance 
by  the  plaintiff  as  the  party  insured,  against 
the  defendant,  as  the  treasurer  of  the  Sun 
Fire  Office  Company,  in  respect  of  damage 
done  to  the  plaintiff's  dwelling-house, 
auction  room,  &c.,  household  goods,  &c. 

Plea,  amongst  others,  that  the  plaintiff 
was  not  interested  in  the  said  dwelling- 
house,  &c.,  and  goods,  &c.,  modo  etformd. 

At  the  trial,  before  Pollock,  C.B.,  at 
the  sittings  after  Michaelmas  term,  1851, 
the  facts  were  these.  The  plaintiff,  after 
being  discharged  under  the  Insolvent 
Debtors  Act,  became  possessed  of  a  house 
and  goods,  and  effected  on  them  the  policy 
in  question;  subsequently  to  which  the 
adjudication  by  which  he  was  discharged 
was  rescinded  on  the  ground  of  fraud,  and 
he  was  ordered  by  the  Insolvent  Court  to 
be  imprisoned  for  twelve  months.  The 
learned  Chief  Baron  directed  the  jury  that 
the  plaintiff  had  an  insurable  interest  in 
the  house  and  goods.  The  plaintiff  had  a 
verdict,  with  700/.  damages. 

The  Attorney  General  {Sir  A.  Cockburn) 
now  moved  for  a  new  trial,  on  the  ground 
of  misdirection. — The  plaintiff,  at  the  time 
of  effecting  this  policy,  had  no  insurable 
interest ;  for  his  position  at  that  time  was 
that  of  an  insolvent  debtor  who  had  not 
obtained  his  discharge,  and  whose  property 
therefore  was  vested  in  his  assignees  by 
the  57th  section  of  the  Abolition  of  Im- 
prisonment for  Debt  Act,  1  &  2  Vict. 
c.  110. 

[Pollock,  C.B. — It  is  enough  if  he  is 
responsible  to  some  person  for  the  property 
he  seeks  to  insure.  The  cases  shew  that 
a  man  who  can  be  called  on  to  account  for 
property  has  an  insurable  interest  in  it. 
If  a  party  finds  goods  and  takes  them  to 
his  own  house  he  may  insure  them.] 

It  is  submitted  that  a  party  is  not 
entitled  to  insure  property  unless  he  has 
a  real  tangible  interest  in  it.  The  plain- 
tiff in  this  case  holds  the  property  insured 
by  no  other  title  than  the  permission  of 
the  assignees.  He  has  a  naked  possession 
and  nothing  more. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  (1)  was  now 
delivered  by — 

Pollock,  C.B.  — •  In  this  case,  which 
was  a  motion  made  by  the  Attorney 
Greneral  for  a  new  trial,  on  the  ground  that 
there  was  no  insurable  interest  in  Marks, 
who  was  an  insolvent  and  had  acquired 
property  after  he  had  obtained  his  discharge 
and  insured  it,  but  subsequently  the  du- 
charge  was  revoked,  we  are  all  clearly 
of  opinion  that  as  he  was  in  possession  as 
the  apparent  owner,  responsible  to  those 
who  were  the  real  owners,  under  these 
circumstances  he  had  clearly  an  insurable 
interest.  That  is  all  that  we  have  to  inquire 
into,  and  we  think  there  ought  to  be  no 
rule  to  consider  a  question  which  we  look;- 
upon  as  a  very  plain  one. 

Rule  refused. 


} 


ANDREWS  V,  EATON. 


1852. 

Jan.  30. 

Arbitrations  ^  4  Will.  4.  c.  42.  s.  ». 
— Enlargement  of  Time  for  making  tk^ 
Award. 

A  cause  was  referred  to  arbitraHon  iwm^ 
1846,  after  which  both  parties  having  dekfft^^ 
proceeding  with  the  reference^  and  the  sHm — 
trator  having  omitted  to  enlarge  the  Umf9'^^ 
making  his  award  beyond  Easter  term  i%5^'9 
the  Court  refused,  under  the  3^4  ffiU.^  - 
c.  42.  s.  39.  to  enlarge  the  time  to  Mickiuf^ 
mas  term  1852,  the  defendant  refusng  k^^ 
consent  to  such  enlargement. 

This  was  a  rule  calling  on  the  dc£Bnd»  * 
to  shew  cause  why  the  time  for  the  ^^^ 
trator   in   this   case   to   make  his  awar^* 
should  not  be  enlarged  to  the  first  day  cy£ 
next  Michaelmas  term,  or  why  the  plainti:^ 
should  not  be  at  liberty  to  sign  judgmer** 
on  the  verdict  entered  for  him,  or  why  I** 
should  not  be  at  liberty  to  proceed  to  tr^ 
the  cause,  unless  the  defendant  would  co«a- 
sent   to  such  enlargement.      It  appesr^ 
that  the  cause  had  been  referred  in  Januaiy 
1846,  and  that  the  reference  was  proceeded 
with  on  the  9th,  10th,  and  11th  of  Deccm- 

(1)  Pollock,  C.B^  Pwkc,  B.,  Aldenon,  R  -w* 
Martin,  B. 
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it  year.  On  the  17  th  of  December 
appointment  was  obtained  by  the 
tfor  proceeding  with  the  reference, 
dng  inconvenient  for  the  plaintiff 
[  the  appointment,  the  same  went 
.  the  part  of  the  defendant,  it  ap- 
liat,  owing  to  the  death  of  three  of 
esses,  and  the  advanced  age  of 
e  would  be  under  great  difficulties 
icding  with  the  reference.  The 
r  had  not  enlarged  the  time  for 
his   award   beyond   Easter  term 

;,  for  the  defendant,  shewed  cause, 
pears  from  the  affidavits  that  the 
has  abandoned  the  reference.  Be- 
3  lapse  of  time  has  been  too  great  to 
leCourt  to  enlarge  the  time  further.  It 
iemfirom  the  case  of  Lambert  y.  Hut- 
1)  that  where  an  arbitrator,  under 
of  Nisi  Prius,  has  power  to  enlarge 
for  making  his  award,  and  omits 
ise  that  power,  the  3  &  4  Will.  4. 
39.  does  not  enable  the  Court  or  a 
enlarge  the  time.  In  that  case.  Tin- 
says,  '*  So  long  a  time  has  elapsed 
ly  step  has  been  taken  under  the 
reference  in  this  case,  that  even  if 
rt  has  power  to  interfere,  I  do  not 
would  exercise  a  sound  discretion 
so.  I  have  a  strong  opinion  upon 
ate,  but  upon  that  point  it  is  unne- 
togive  any  decision." 
.  WhUe^  for  the  plaintiff,  in  support 
lie. — Both  parties  have  been  guilty 
',  and  both  are  equally  in  default. 
Sert  V.  Hutchinson  there  had  been 
3  of  parties,  for  the  defendant  had 
subsequently  to  the  last  meeting 
le  arbitrator.  The  3  &  4  Will.  4. 
39.  enables  the  Court  to  enlarge 
in  this  case. 

-OCK,  C.B. — It  was  never  intended 
act  that  the  Court  should  exercise 
of  power  the  plaintiff  wishes  us  to 

•J 

KE,    B.  —  The   ordinary   cases  in 

e  interpose  are  those  in  which  the 

vt  has  accidentally  allowed  the  time 

axemen t  to  slip.] 

^ourt  will  allow  the  plaintiff  to  sign 

It. 


[Pollock,  C.B. — No;  the  Court  will 
set  aside  the  verdict,  and  allow  the  cause 
to  be  tried.] 

Nance  then  intimated  that  under  all  the 
circumstances,  the  defendant  would  consent 
to  the  enlargement  of  the  time. 

Per  Curiam  (2) — Then  let  the  rule  be 
absolute  for  the  enlargement ;  the  costs  to 
be  costs  in  the  cause. 

Rule  absolute  accordingly. 


1852.     \ 
Jan.  30.   J 


BROMAOE  AND  ANOTHER  V» 
VAUGHAN,  CLERK. 


Writ  of  Sequestration — Fi.  Fa. — Return 
— Irregularity — Time  for  setting  aside. 

Judgment  having  been  obtained  against 
the  defendant,  a  beneficed  clergyman  in  the 
county  of  Brecon,  a  writ  of  sequestration  was 
issued  against  him  on  the  17th  of  August,  at 
which  time  no  writ  of  fi.  fa.  had  been  issued. 
On  th^  9th  of  October  a  fi.  fa.  against  him 
was  returned  by  the  sheriff  of  Bristol  nulla 
bona,  but  not  that  the  defendant  was  a  bene- 
ficed clerk.  The  rule  to  set  aside  the  writ 
of  sequestration  was  moved  for  on  the  22nd 
of  November, 

Held,  that  the  writ  of  sequestration  was 
irregular,  and  that  the  application  to  set  it 
aside  was  made  in  sufficient  time. 

This  was  a  rule,  calling  on  the  plaintiffs 
to  shew  cause  why  the  writ  of  sequestration 
issued  in  this  action  should  not  be  set 
aside.  The  defendant  was  a  vicar  holding 
two  vicarages  in  the  county  of  Brecon,  and 
an  action  having  been  brought  against  him, 
and  judgment  signed  on  the  6th  of  August 
last,  a  writ  of  sequestration  was  issued  and 
put  in  force  on  the  17th  of  that  month.  At 
the  time  of  the  above  writ  being  so  put  in 
force,  no  fi.  fa.  had  been  issued  to  or  re- 
turned by  the  sheriff  of  Brecon,  or  by  any 
other  sheriff,  but  on  the  9th  of  October  a 
writ  of  fi,  fa,  at  the  suit  of  the  plaintiffs 
against  the  defendant,  was  returned  by  the 
London  deputy  for  the  city  of  Bristol 
"  nulla  bona"  only,  but  not  that  the  defen- 


klM.  fr  6.  858;  8.C.  10  Law  J.  Rep.  (n.s.) 


(2)  Pollock,  C.B.,  Parke,  B.,  Alderaon,  B.  and 
Piatt,  B. 
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dant  was  a  beneficed  clerk.  The  rule  to  set 
aside  the  writ  of  sequestration  was  moved 
for  on  the  22nd  of  November  last. 

Wittesj  for  the  plaintiffs,  shewed  cause. 
— ^The  objection  made  by  the  defendant 
in  this  case  is,  that  the  writ  of  fi,  fa. 
on  which  the  sequestration  is  grounded, 
ought  to  have  been  issued  to  the  sheriff  of 
Brecon,  and  ought  to  have  been  returned 
by  him.  This  objection,  however,  is 
merely  formal,  and  the  proceeding  amounts 
to  an  irregularity  only ;  and,  therefore,  the 
defendant  ought  to  have  come  to  this  Court 
at  an  earlier  period.  Secondly,  a  return  of 
nulla  bona,  and  that  the  defendant  was  a 
beneficed  clerk,  is  a  mere  matter  of  form, 
and  may  be  made  by  the  sheriff  of  a  foreign 
county.  It  was  not  necessary  to  issue  ti^e 
fi.  fa,  into  the  county  of  Brecon.  The 
return  by  the  sheriff  of  Bristol  is  good.  If 
a  party  is  injured  by  a  false  return,  he  may 
bring  an  action  on  the  case  against  the  sheriff 
or  bishop  who  makes  the  return — Piek» 
ard  V.  Paiton  (1 ).  The  King  v.  Pinoell  (2), 
although  not  exactly  in  point,  yet  tends 
to  shew  that  all  that  is  required  in  a  case 
like  the  present  is,  that  some  particular 
bishop  should  be  designated ;  but  that  it 
is  immaterial  to  what  bishop  the  writ  is 
directed.  The  next  objection  is,  that  no 
writ  of  fi,  fa,  had  been  issued  into  Bristol 
previously  to  the  17th  of  August,  the  date 
of  the  sequestration.  The  answer,  however, 
to  that  objection  is,  first,  that  the  applica- 
tion is  made  too  late ;  and,  secondly,  that 
the  Court  will  amend  the  writ — 2  Chit. 
Arch.  1135,  as  it  is  merely  the  case  of  an 
irregularity.  He  referred  to  Warne  v.  Had^ 
don  (8)  and  Crowther  v.  Wheat  {^), 

Lush,  contra,  for  the  defendant. — The 
writ  of  sequestration  is  a  nullity.  A  party 
is  not  entitled  to  issue  such  a  writ  until  he 
has  first  exhausted  the  temporal  goods  of 
the  debtor.  The  writ  ought  to  have  been 
issued  into  the  county  where  the  benefice 
is  situated,  as  a  plerk  is  presumed  to  reside 
on  his  benefice.  Where  a  judgment  has 
been  signed  more  than  a  year,  and  an  exe- 
cution issues  thereon  without  any  sci.  fa, 
to  revive  the  judgment,  a  writ  of  ca,  sa, 

(1)  Sid.  276. 

(2)  1  Mee.  &  W.  821 ;  8.  c.  fi  Law  J.  Rep.  (n.s.) 
Exch.  170.  r  s      / 

(3)  9  DowL  P.O.  960. 

(4)  8  Mod.  243. 


founded  thereon  is  a  nullity,  and  the  debtor 
may  apply  for  his  dischaige  at  any  time— - 
Mortimer  y.  PiggoU  (5)  and  Blanehenag  y. 
Burt  (6).  This  then  being  the  case  of  a 
nuHity,  or,  at  the  least,  of  an  irregularity, 
the  defendant  is  not  too  late  in  his  appli- 
cation to  this  Court.  He  was  not  bound 
to  apply  to  a  Judge  at  chambers. 

[Parxjb,  B. — ^The  application  was  made 
in  time.] 

(He  was  then  stopped  by  the  Court.) 

Pollock,  C.B. — ^The  rule  must  be  ab- 
solute. This  being  the  case  of  an  iir^^uk- 
rity,  the  question  is,  whether  the  defendant 
came  to  this  Court  in  time.  I  think  he  did. 
He  was  not  bound  in  a  case  of  this  descrip-^ 
tion  to  go  to  a  Judge  at  chambers. 

Parkb,  B. — I  am  of  the  same  opinioom^ 
The  sequestration  is  irr^rular,  and  then  tl^^ 
question  is,  whether  the  defendant  appli^^ 
to  this  Court  in  time,  and  I  ihink  he  do^^. 
No  change  in  the  plaintiffs'  position  h^^ 
arisen  from  the  defendant  not  applyii^ 
ear]ier.     If  he  had  applied  to  a  Judge  «^ 
chambers,   in  all  probability  the  Jii4ge 
would  have  stayed  the  proceedings  to  gfie 
him   an  opportunity  of  coming  to  ikam 
Court.     There  has  been  no  Icmm  to  the 
plaintiffs,  and  no  alteration  in  their  cir- 
cumstances by  reason   of  the  defendia^ 
not  having  applied  to  a  JuJge  at  duui— 
hers. 

Aldersox,  B. — ^The  writ  of  seqoesta* 
tion  in  this  case  is  irregular,  and  theiefiiro 
we  need  not  determine  the  precise  chaxiettf' 
of  the  irregularity,  as  to  which  indeed  I 
entertain  some  doubt.  I  think,  howereTy 
there  is  an  irregularity  if  the  sheriff  doe« 
not  msLke  a  return  of  cUrieui  beneJM^^ 
and  it  may  perhaps  be  an  irregului^  ^ 
there  is  no  return  made  by  the  sheoff  oi 
the  county  in  which  the  clerk  resides.  But 
as  to  that  point  I  entertain  some  doab^ 
An  irregularity,  however,  does  exiiti  '^ 
has  not  been  waived  on  the  part  of  ^ 
defendant. 

Platt,  B.  concurred. 

lUleahiokk. 


(5)  2  DowL  P.C.  615.  ^  , 

(6)  4  aB.  Rep.  707;  a.e.  ISLsirl.Bi^O^/ 
as.  291. 
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Ex  parte  thb  ddkb  of  Bruns- 
wick AND  LUNEBURO,  in  re 
the  Recognizances  of  william 

LOWE     AND    JOHN    CLEMENTS, 

Sureties  of  william  ghislin. 

izances  —  60  Geo»  3.  c.  9.  — 
.  c.  73 — Scire  Facias. 

writs  of  execution  have  been  sued 
U  effect,  on  a  judgment  in  an  action 
against  the  publisher  of  a  news^ 
[uaere,  whether  a  scire  facias  will 
DM  the  recognizances  of  the  sureties 
er  60  Geo.  3.  c.  9.  and  1  mU.  4. 
ihout  the  fiat  of  the  Attorney 

I — per  Parke,  B.,  t?uit  it  may  be 
hutf  jE^^ Pollock,  C.B.,  Alderson, 
latt,  B.,  that  the  fiat  of  the  Attor- 
ral  is  requisite. 

as  a  rule  calling  on  the  Attorney 
nd  William  Lowe  and  John  Cle- 
shew  canse  why  a  writ  of  scire 
>nld  not  issue  against  the  said  W. 
1  J.  Clements,  upon  the  recogni- 
ered  into  by  them  as  sureties  for 
in. 

rared  by  the  affidavits  that  in 
1844  W.  Ghislin  (who  was  the 
of  the  Satirist  newspaper),  in 
\  of  the  60  G^.  3.  c.  9.  and 
.  c.  73,  entered  into  a  recogni- 
bhe  sum  of  400/.,  and  at  the  same 
in  pursuance  of  those  statutes, 
and  J.  Clements,  as  his  sureties, 
ed  into  a  recognizance  in  the  like 
!onditioned  as  follows  : — "  That 
I  W.  Ghislin  did  and  should  well 
pay  or  cause  to  be  paid  unto  Her 
her  heirs  or  successors,  every 
or  penalty  as  should  or  might  be 
ipon  or  adjudged  against  the  said 
in,  by  reason  of  any  conviction 
ig  or  publishing  any  blasphemous 
us  libel,  at  any  time  thereafter, 
i  said  W.  Ghislin,  his  heirs,  &c., 
lould  well  and  truly  pay  or  cause 
id  unto  the  person  or  persons 
ly  who  should  recover  the  same, 
ei  and  costs  which  should  be  by 
Km  or  persons  respectively  re- 
i  any  action  or  actions  against  the 
Ihidin,  by  reason  of  any  libels 
contained  or  published  in  any 
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newspaper,  then  the  said  recognizance  to 
be  void,  or  else  the  same  to  remain  in  full 
force  and  virtue." 

In  Trinity  term  1848  the  Duke  of  Bruns- 
wick obtained  a  verdict,  with  1,500/.  dam- 
ages in  an  action  against  W.  Ghislin,  for  a 
libel  published  in  the  Satirist  newspaper, 
and  final  judgment  was  afterwards  signed 
for  damages  and  costs  amounting  to  1,760/. 
Writs  of  ^.  fa.  and  ca.  sa.  had  issued,  but 
without  effect,  as  W.  Ghislin  had  disposed 
of  his  property,  and  left  the  country.  The 
recognizances  were  returned  into  the  Ex- 
chequer, and  filed  with  the  Queen's  Re- 
membrancer there. 

Knowles,  for  the  sureties,  shewed  cause 
( 1 ). — The  Court  has  no  jurisdiction  to  grant 
this  application.  The  recognizance  was 
first  required  by  the  60  Geo.  3.  c.  9.  s.  8,  and 
then  extended  only  to  penalties  for  pub- 
lishing blasphemous  or  seditious  libels. 
By  1  Will.  4.  c.  73.  s.  2.  the  amount  was 
increased,  and  it  was  enacted  that  the  re- 
cognizance should  extend  to  secure  the 
payment  of  damages  and  costs  in  actions 
of  libel.  By  section  3.  it  is  enacted,  *'  That 
if  any  plaintiff  in  any  action  for  libel 
against  any  editor,  conductor,  or  proprietor 
of  such  newspaper,  &c.  shall  make  it 
appear,  by  affidavit,  to  his  Majesty's  Court 
of  Exchequer,  that  he  is  entitled  to  have 
execution  against  the  defendant  upon  any 
judgment  in  such  action,  but  that  he  has 
not  been  able  to  procure  satisfaction  by 
writ  of  execution  against  the  goods  and 
chattels  of  such  defendant,  it  shall  be  law- 
ful for  the  said  Court,  for  the  benefit  of 
such  plaintiff,  to  order  and  direct  such  pro- 
ceedings to  be  had  and  taken  upon  such  re- 
cognizances or  bonds  respectively  as  would 
be  taken  to  obtain  any  fines  or  penalties 
due  to  his  Majesty,  secured  by  such  recog- 
nizance and  bond :  provided  always,  that 
the  expense  of  such  proceedings  shall  be 
exclusively  borne  by  the  plaintiff  as  afore- 
said." But  it  has  been  decided  by  this 
Court,  in  this  very  case,  that  a  publisher 
is  not  within  this  section — Ex  parte  the 
Duke  of  Brunswick  (2).  The  writ  of  scire 
facias,  however,  requires  the  fiat  of  the 
Attorney  General.      By   the  60  Geo.  3. 

(1)  June  12,  1850,  before  Pollock,  C.B.,  Aider- 
son,  B.,  Rolfe,  B.  and  Piatt,  B. 

(2)  3Exch.Rep.829;  ii.c.  ]8Law  J.Rep.  (ir.ft.) 
Exch.  304. 
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e.  9.  8.  22.  no  person  can  commence  any 
action  against  any  person  for  the  recovery 
"  of  any  fine,  penalty,  or  forfeiture"  made 
or  incurred  by  virtue  of  that  act,  except  in 
the  name  of  the  Attorney  General,  and 
forfeiture  will  include  forfeited  recogni- 
zances. But  by  the  1  Will.  4.  c.  73.  s.  2. 
'*  all  the  clauses  and  provisions  in  the  60 
Geo.  3.  c.  9.  relating  to  the  recognizances 
and  bonds  therein  mentioned,  shall  be 
applicable  and  extend  to  such  new  recog- 
nizances and  bonds  as  are  herein  directed 
to  be  taken  and  made."  Consequently, 
this  rule  ought  to  be  discharged,  the 
Attorney  ^General  not  having  granted  his 
fiat. 

UdaU  and  Gray^  in  support  of  the  rule. 
— ^The  effect  of  the  2nd  section  of  1  Will.  4. 
c.  73.  is  to  entitle  the  party  injured  by 
the  libel  to  recover  his  damages  and  costs 
by  means  of  the  recognizances,  and  the 
right  of  the  Crown  is  transferred  to  the 
subject.  In  The  King  v.  Eyres  (3),  where, 
upon  writs  of  scire  facias  and  levari  facias^ 
an  application  was  made  to  tax  the  prose- 
cutor's costs,  it  was  objected  that  it  was 
the  King's  money,  but  the  objection  was 
overruled;  and  Lord  Mansfield  said,  *'the 
King  has  no  interest  in  the  money ;  he  is 
only  royal  trustee  for  the  party."  A  similar 
principle  obtains  in  a  scire  facias  or  a 
recognizance  for  good  behaviour— Corntfr'* 
Crown  Prac.  252.  The  forfeitures  referred 
to  in  the  22nd  section  are  the  forfeitures 
mentioned  in  other  sections,  which  are 
recoverable  before  two  Justices. 

Cur,  adv,  vult. 

The  case  was  again  argued  in  Michael- 
mas term  1850,  when 

Parke,  B.  expressed  an  opinion  that 
the  writ  ought  to  issue. 

The  other  Judges  (4)  did  not  concur  in 
this  view  ;  and,  ultimately,  the  fiat  of  the 
Attorney  General  was  obtained,  and  the 
rule  was  made  absolute  on  the  11th  of 
January  1851. 

Ride  absolute. 


(3)  4Bt]rr.2118. 

(4)  Pollock,  C.B.,  Alderacn,  B.  and  Piatt,  B. 


[COUNTY  COURT  APPEAL.] 
1852         rOREAT     NORTHERN     RAIIWA^ 
Feb   22    ^    COUFASY,appeaants,v.BBX^ 
(^  HERD,  respondent. 

Railway  Company —  Third  Class  Pt^ 
liamentary  TrtUn — Luygage^^Merchant^^ 
— Husband  and  Wife. 

If  a  passenger  on  a  railway  by  a  thiw^^ 
class  parliamentary  train  carry  merckam4£g^ 
packed  up  with  his  personal  htygage^  dk* 
railway  company  are  not  responssbk  fimw 
the  vahie  of  Ae  merchandise  if  As  lugyege^^ 
lost  from  the  train.  But  if  the  merdkmiim^ 
be  so  packed  as  to  he  obviousiy  merdkaii^f^ 
to  the  eye,  and  the  railway  company  \  " 
no  charge  or  special  bargain  for  the  t 
they  wiU  be  responsible  for  the  loss. 

The  rule  that  each  passenger  by  a  i 
class  parliamentary  train  may  carry 
him  56  lb.  weight  of  luggage^  permits  a  I 
band  and  wife,  traveUing  together,  is  \ 
1 12  lb.  weight  of  luggage  between  them. 

In  the  County  Court  of  Toikilur^ 
holden,  at  Sheffield,  on'^the  5th  oHHofemlmm 
1851,  before  the  Judge  of  the  court,  tSie 
plaintiff  sought  to  recover  40/.  Ss.  SSldt 
damages,  comprising  the  following  itemss-^ 

£.  t.  ^ 

124  doz.  Ivory  bandies S3  19  S 

Carpetbag 0   7  0 

Books 015  0 

2  Handkerchiefs 0   I  ^ 

Loss  of  sale  of  Ivory  bandies  and 

expenses S  0  9 

40  :  i 
The  plaintiff,  who  was  a  cutler  at  Sheffield, 
returned  from  London  with  his  wife  by  n 
excursion  train  of  the  Great  NortkeiB 
Railway  Company,  the  defendant!,  t^ 
had  third-class  return  tickets.  Th9  weigfct 
of  the  luggage  of  the  plaintiff  and  his  ^ 
amounted  to  about  100  lb,  togedier,  ^ 
the  wife's  personal  luggage  did  not  exeeed 
3  lb.  By  the  7  &  8  Vict.  c.  85.  s.  6.  edi 
third-class  passenger  is  allowed  56  lb* 
luggage.  The  same  weight  was  alloved 
to  third-class  passengers  in  the  defendnt* 
excursion  train.  The  luggage,  whieh  ««■ 
directed  with  the  plaintiff's  aime  u^ 
address,  consisted  of  a  deal  box,  t  eupct 
bag  and  two  brown  paper  paroels  wispp*^ 
in  blue  checked  handkerchiefr.  Thectip<^ 
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■elides  some  lK)oks  snd  other  trifling 
8  of  the  value  of  23#.  6d,f  con- 
ivory  handles,  as  did  also  the 
!•  These  ivory  handles  the  plaintiff 
ought  in  London  to  use  in  his  husi- 
The  hox  was  put  in  the  luggage 
The  plaintiff  and  his  wife  put  the 
bag  and  parcels  under  the  seat  of 
ilway  carriage  in  which  they  sat 
orters  of  the  company  did  not  inter- 
.  any  way.  On  the  journey  the  train 
iliged  to  stop  from  some  obstruction, 
was  no  guard  upon  the  train  to  give 
igy  consequently  another  train  ran 
le  train  in  which  the  plaintiff  and  his 
ere.  They  were  much  hurt,  and  were 
d  into  another  train  provided  by  the 
ny  to  take  passengers  to  Sheffield. 
laJntiffy  on  his  being  removed,  spoke 
dlway  porter  about  his  luggage,  who 
lim  '*  not  to  make  himself  uneasy 
it,  as  it  would  be  all  right."  The  box 
fterwards  forwarded  to  the  plaintiff, 
e  carpet  bag  and  parcels  with  their 
its  never  were  returned  to  him.  The 
lants  objected  that  the  goods  lost 
not  luggage,  but  merchandise,  and 
Ming  above  the  weight  allowed  to 
d-class  passenger,  the  plaintiff  was 
titled  to  recover ;  and  that  the  goods 
were  in  the  custody  of  the  defen- 
The  Judge  found  that  the  goods 
n  the  defendants'  custody,  and  gave 
ent  for  the  plaintiff  for  35/.  35.  2d. 
sfendants  appealed  against  the  Judge's 
lination. 

!  questions  for  the  opinion  of  the 
of  Appeal  stated  in  the  case  were : 
ether,  under  the  circumstances  proved 
trial  of  the  above  cause,  the  com- 
pere liable  for  the  loss  of  the  above 
I  of  merchandise.  2.  Whether,  under 
vumstances  proved  at  the  trial,  the 
ff  and  his  wife  were  jointly  entitled 
J  between  them  1121b.  of  luggage, 
lether  the  company  had  accepted 
itody  of  the  goods,  under  the  circum- 
s  proved  at  the  trial,  so  as  to  render 
iable  to  the  plaintiff,  or  whether  the 
were  in  the  sole  personal  custody  of 
lintiff. 

EM,  for  the  appellants,  the  defen- 
ow. — It  must  be  conceded  on  the 
r.the  defendants  that  the  lost  articles 
not  in  the  sole  personal  custody  of 


the  plaintiff,  and  that  the  defendants  are 
liable  for  the  loss  of  all  that  is  strictly 
personal  luggage  of  the  plaintiff;  but  it  is 
submitted,  Uie  company  are  not  liable  for 
the  loss  of  the  ivory  handles,  which  were 
merchandise  and  not  personal  luggage. 

The  Court  then  called  on 

MettoTf  for  the  respondent,  the  plaintiff 
below.-— The  railway  company  are  com- 
mon carriers,  and  as  such  liable  for 
losses,  unless  protected  by  the  act  of  par- 
liament, or  by  special  contract.  The 
excursion  train  by  which  the  plaintiff  went 
was  not  an  ordinary  third-class  train,  to 
which  the  conditions  imposed  by  the  7  &  8 
Vict.  c.  88.  8.  6.  applied.  Passengers 
by  that  excursion  train  were  not  subjected 
to  the  restrictions  of  not  carrying  merchan* 
dise,  unless  such  a  stipulation  was  made 
part  of  the  contract  with  the  defendants. 

[Platt,  B. — ^Was  it  not  part  of  the 
contract  between  the  plaintiff  and  the  de- 
fendants, that  the  terms  should  be  the  same 
as  in  the  case  of  third-class  passengers  ?] 

No.  The  only  stipulation  was,  that  the 
passengers  were  to  carry  only  the  same 
amount  of  luggage  as  passengers  by  a 
third-class  train ;  nothing  was  specified  about 
carr3dng  merchandise.  Where  there  is  no 
special  contract,  the  ordinary  legal  liabilities 
must  attach.  The  fare  is  paid  for  the 
carriage  of  the  passenger  and  his  luggage. 
The  company  are  not  gratuitous  bailees. 
Secondly,  if  the  excursion  train  is  to  be 
looked  upon  as  an  ordinary  third-class 
train,  the  defendants  must  be  considered 
to  have  waived  the  condition  of  not  taking 
merchandise. 

[Parke,  B. — The  company  could  not 
know  what  the  luggage  contained.  It  did 
not  appear  externally  to  be  merchandise.] 

They  should  have  made  inquiries  what 
the  packages  contained  if  they  intended 
to  insist  on  their  rights.  Thirdly,  as  the 
ivory  handles  were  not  bought  for  sale, 
but  to  be  used  up  by  the  plaintiff  in  his 
own  business,  they  do  not  fall  within  the 
denomination  of  merchandise.  Fourthly, 
the  case  shews  that  the  defendants  were 
guilty  of  gross  negligence. 

[Parke,  B. — That  is  not  found  by  the 
Judge.] 

The  Court  will  look  to  the  case  as  to 
the  report  of  a  Judge.     The  case  states 
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evidence  rather  than  facts.  It  is  found  that 
there  was  no  guard  to  the  excursion  train. 
Had  there  heen,  the  accident  which  caused 
injury  to  the  plaintiff  and  the  loss  of  the 
carpet  hag  might  have  heen  prevented. 

[Parke,  B.  —  We  have  no  power  to 
draw  any  inferences  of  fact.] 

He  referred  to  Walker  v.  J<ickson{l), 

Parke,  B. — It  is  not  clear  on  this  case 
whether  the  excursion  train  was  considered 
as  an  ordinary  third-class  parliamentary 
train.  If  it  were  not,  in  my  opinion,  the 
company  would  he  liahle  for  the  loss  of 
the  merchandise.  If  it  were,  the  provision 
in  the  act  of  parliament  is  equivalent  to 
a  notice  hy  the  company  that  they  will 
carry  luggage,  hut  not  merchandise,  and 
the  plaintiff  could  not  hold  the  company 
liahle  for  loss  of  the  merchandise,  hut  only 
of  the  personal  luggage.  Had  the  pack- 
ages been  merchandise  to  the  eye,  and  had 
the  company  chosen  to  take  them  without 
making  any  bargain  for  their  carriage,  the 
company  would  have  been  responsible  for 
the  loss.  But  here  the  merchandise  was 
covered  up  in  the  guise  of  luggage.  The 
company  had  no  opportunity  of  making 
a  charge.  With  regard  to  the  second 
question,  we  should  say  that  the  hus- 
band and  wife  together  might  take  112  lb. 
of  luggage  between  them.  Unless  the 
parties  agree  to  a  compromise,  the  case 
must  go  back  to  the  county  court  Judge, 
for  him  to  re-state  that  part  of  the  case, 
and  say  whether  the  excursion  train  was  the 
same  as  a  parliamentary  train,  or  what  the 
terms  were  upon  which  the  company  carried 
passengers  by  it. 

Platt,  B.  concurred. 

Case  to  be  re-slated. 


1852.     \ 
Jan.  24.  > 


COATE   AND   ANOTHER   V. 
WILLIAMS. 


Debtor  and  Creditor — Assignment,  Con- 
struction  and  Validity  of — Partnership, 

A  deed  of  assignment  in  the  usual  form 
to  trustees,  for  the  benefit  of  creditors,  which 
empowers  the  trustees  to  employ  the  debtor 


(1)  lOMcc.&W.  161:  sc.  llLaw  J.Rep.(N.s.) 
Exch.  346. 


or  other  person  in  wimdimgwp  hn  afiart  and 
in  coUeekng  and  getting  in  his  ettele,  and  ts 
carrying  on  his  trade^  if  ^lonfhi  axpeditnif 
is  a  valid  deed^  and  does  noi  emutiinie  a 
partnership  between  the  creditors. 

This  was  an  issue,  under  aa  interpleader 
order,  in  which  the  qnettion  was,  whether 
certain  goods  and  chattels  at  the  time  of 
the  writ  of  execution  being  lodged  with  the 
sheriff  were  the  property  of  the  plaintifis. 

In  July  1851,  George  Stephens,  the 
defendant  in  an  action  of  Wittiams  ▼.  Ste- 
phens, being  in  difficulties,  apprised  one  of 
the  plaintiffii  of  his  sitnation,  and  subse- 
quently, at  the  suggestion  of  his  own 
solicitor,  executed  to  the  plaintifis,  who 
were  his  largest  creditors,  a  deed  of  assign- 
ment of  his  stock  in  trade  and  eflbcts,  for 
the  benefit  of  his  crediton. 

By  this  deed,  which  was  executed  pre- 
viouiBly  to  the  defendant's  execution,  snd 
was  in  the  usual  form,  Stephens  assigned 
his  stock  in  trade,  and  all  other  his  estate^ 
effects,  &c.,  in  trust  to  sell  the  same,  and 
out  of  the  proceeds  to  pay,  rateably  snd 
without  preference,  such  creditors  as  T 
execute  the  deed.     The  deed  then 
tained  a  proviso,  that  creditors  not  i 
within  a  certain  time  should  be  exeludo^^^ 
from  the  benefit  of  the  assignment;  di:^^ 
the  trustees  might  make  to  the  said  Cj^« 
Stephens  such  allowance,  or  return  to  hnaa 
such  part  of  his  household  fumitnre    csr 
effects,  not  exceeding  the  value  of  20/.,   mm 
they  "might  deem  expedient,  and  also  m^lit 
employ  the  debtor,  or  any  other  person  or 
persons,  in  winding  up  the  affairs  of  him, 
the  said  George  Stephens,  and  in  colleetiiig 
and  getting  in  his  estate  and  effects  herein 
assigned,  and  in  carrying  on  his  trade,  if 
thought  expedient  by  them,  and  to  allos^ 
to  the  said  George  Stephens,  or  any  other 
person  or  persons  so  employed  as  albiv- 
said,  out  of  the  said  trust  estate,  sndi  son 
and  sums  as  to  the  said  trustees  shall  seen 
proper."     Under  these  circumstances,  tie 
learned  Judge  (Martin,  B.)  directed  the 
jury  that,  in  his  opinion,  the  transacWi 
was  perfectly  honest,  and  that  the  po^w 
to  carry  on  the  business  contained  in  the 
deed  did  not  make  the  creditors  partne»« 
Verdict  for  the  plaintiffs. 

Crowder  now  moved  (Jan.  16)  for  ane* 
trial,  on  the  ground  of  misdirection.— Tb 
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Reamed  Judge  was  in  error  in  directing  the 
jury  that  the   provision  in  Uie  deed  for 
carrying  on  the  trade  of  Stephens  did  not 
make  the  creditors  partners.     In  Owen  v. 
Body  (1)  it  was  held  that  an  assignment 
to  trustees,  for  the  henefit  of  all  tiKe  cre- 
ditors who  might  execute  the  deed,  was 
not  valid  as  against  creditors  who  did  not 
execute,  if  it  authorized  the  trustees  to 
carry  on  the  debtor's  trade,  and  contained 
rach  terms  that  the  creditors  subscribing 
irould  become  partners  in  the  business. 

[Pabks,  B.— Of^en  v.  Body  has  been 
r3c plained  by  the  case  of  James  v.  Whit' 
^v*^Bc{(2),where  an  assignment  to  trustees, 
enc&powering^them  to  wind  up  the  debtor's 
aKfiEairs,  collect  and  get  in  his  estate,  and 
csajrry  on  his  trade,  was  held  to  be  valid.] 

(Martin,  B. — This  case  does  not  fall 
^vm^tiiin  the  decision  of  Owen  v.  Body.  Here 
tb^deed  was  in  the  ordinary  printed  form.] 

Cur,  adv,  vuU. 

The  judgment  of  the  Court  (3)  was  now 
delivered  by — 

I'oLLOCK,  C.B. — In  this  case  the  Court 
^  not  entirely  agreed,  but  the  matter  in 
dispute  is  Id/.,  I  believe,  and  no  more. 
^^  the  point  related  to  a  matter  that  was 
^ortby  of  discussion,  the  Court  would  un- 
"^pbtedly  grant  a  rule.     I  mean,  if  the 
P^*ut  widi  reference  to  the  amount  could 
^  Considered  as  a  fit  subject  for  litigation 
^  5^gards  the  expenses  that  must  neces- 
•^'Uy  be  incurred  on  a  new  trial,  a  bill  of 
?*^5eptions,  and  a  writ  of  error ; — that  is, 
^  \  bill  of  exceptions  could  be  maintained. 
'^^  ia  a  case  of  interpleader,  and  therefore 
r^^^*  not  admit  of  a  bill  of  exceptions.     If 
l!^  '^ere  the  case  of  an  action,  the  course  the 
^^mt  would  adopt  would  be  probably  to 
^^ant  a  rule  for  a  new  trial,  unless  the 
t^^aintiff  would  consent  that  the  defendant 
^^hould  be  in  a  situation  to  tender  a  bill  of 
Exceptions ;  but  this  is  not  a  case  in  which 
^ere  can  be  a  bill  of  exceptions,  for  it  is  a 
^^ase  of  interpleader.     Here,  the  amount 
in  dispute  is  very  small;  and  there  cer- 
tainly is  a  decision  in  point  in  the  Common 
Pleas,  namely,  oi  James  v.  Whitbread,  and 

(1)  5  Ad.  &  £.  28;  S.C.  5  Law  J.  Rep.  (n.8.) 
K.B.  191. 

(2)  20  Law  J.  Rep.  (n.s.)  C.P.  217. 

(S)  Pollock,  C.B.,  Parke,  B.,  Alderson,  B.  and 
tfartio,  B. 


in  which  the  phrase  occurs  that  my  Brother 
Martin  used  in  the  course  of  the  argument ; 
the  deed  was  in  precisely  the  same  terms, 
a  stereotyped  deed,  to  be  had  at  any  law- 
stationer's  in  London.  Under  these  cir- 
cumstances, and  as  the  judgment  of  a 
Court  of  concurrent  jurisdiction,  as  pro- 
nounced on  the  effect  of  that  deed,  is  in 
conformity  with  my  Brother  Martin's 
ruling  at  Nisi  Prius,  we  think  that  there 
ought  to  be  no  rule. 

Rule  refused. 


1852.       Cfinlay  V,  the  Bristol  and 

Feb.  11,  12.   (^   EXETER  RAILWAY  COMPANY. 

Use  and  Occupation  —  Corporation  — 
Contract  not  under  Seal, 

Although  a  corporation  may  he  liable  in 
an  action  for  use  and  occupation  of  premises  f 
it  can  only  be  so  for  the  period  of  actual 
occupation^  and  a  continuous  occupation  for 
several  years  will  not  render  the  corporation 
tenants  from  year  to  year, 

A  railway  company,  through  their  solicitor^ 
hired  rooms  from  the  l^th  cf  December  1846 
for  one  year,  but  occupied  them  until  the 
I6th  of  December  1848,  previously  to  which 
time  ihey  removed  their  furniture  and  effects^ 
left  the  keys  in  the  doors,  and  paid  the  rent 
up  to  that  day,  but  gave  no  notice  to  quit  :-— 
Held,  that  the  defendants  were  not  liable  in 
use  and  occupation  for  rent  subsequently  to 
December  16,  1848. 

Assumpsit  by  the  defendants  for  the  use 
and  occupation  of  certain  rooms,  &c.  of 
the  plaintiff. 

Plea — the  general  issue. 

At  the  trial,  before  Piatt,  B.,  at  the 
Westminster  Sittings  in  Michaelmas  term 
last,  the  facts  were  these : — The  action  was 
brought  to  recover  100/.  for  a  year's  rent 
of  rooms  and  oflSces  in  Westminster,  from 
the  16th  of  December  1848  to  the  16th  of 
December  1849,  under  these  circumstances : 
the  defendants,  a  corporation,  being  de- 
sirous of  taking  oflSces  for  parliamentary 
purposes,  applied  to  the  plaintiff  for  the 
hire  of  his  rooms,  and  ultimately  their 
solicitor  in  December  1846,  wrote  to  the 
plaintiff  the  following  letter :  "  I  am 
authorized  by  the  directors  of  the  Bristol 
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and  Exeter  Railway  Company  to  take  the 
floor  above  that  we  rent  of  you  at  the  price 
and  for  the  time  named  by  you,  viz.,  rent 
lOOLf  time  one  year  from  the  16th  inst* 
and  you  will,  therefore,  please  to  consider 
the  rooms  ours  accordingly."  The  direc- 
tors furnished  the  rooms  and  occupied  them 
from  the  commencement  of  1847  to  Decem- 
ber 1848,  but  previously  to  the  16th  of  that 
month  they  removed  their  furniture  and 
effects,  left  the  keys  in  the  doors,  and  paid 
the  rent  up  to  that  day.  The  plaintiff  con- 
tended that  the  defendants  were  tenants 
from  year  to  year,  that  not  having  given 
notice  to  quit  expiring  on  the  16th  of  De- 
cember 1848,  they  were  liable  to  pay  rent 
from  that  period  up  to  the  16th  of  De- 
cember 1849.  The  145  th  section  of  the 
company's  act  enacts  that  the  directors 
for  die  time  being  for  the  company  shall 
superintend  all  the  affairs  thereof  and  have 
power  to  use  the  common  seal  of  the  com- 
pany. The  147  th  section  enacts  that  all 
contracts  and  agreements  in  writing  relating 
to  the  affairs  of  the  company  which  shall 
be  signed  by  any  three  of  the  directors  of 
the  company,  shall  be  binding  on  the  com- 
pany and  all  other  parties  thereto*  For 
the  defendants  it  was  contended  that  as 
they  had  actually  ceased  to  occupy  pre- 
viously to  the  16th  of  December  1848,  they 
were  not  liable  for  use  and  occupation  from 
that  day.  The  learned  Judge  reserved  the 
point,  and  the  plaintiff  had  a  verdict,  leave 
being  given  to  the  defendants  to  move  to 
enter  a  nonsuit. 

A  rule  nisi  was  accordingly  obtained, 
against  which 

Warren  and  Milward  shewed  cause  (1). 
— The  plaintiff  is  entitled  to  payment  for 
the  use  of  his  premises,  although  the  defen- 
dants are  a  corporation. 

[Alderson,  B. — Is  not  this  within  the 
general  rule,  which  was  well  considered  in 
The  Mayor^  ^c.  of  Ludlow  v.  Charlton  (2), 
and  in  Lamprell  v.  the  Billericay  Union 
(3)?] 


(1)  Feb.  11,  before  Alderson,  B.,  Piatt,  B.  and 
Martin,  B.  On  the  12th,  Parke,  B.  was  present, 
and  Alderson,  B.  absent. 

(2)  6  Mec.  &  W.  815;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Exch.  75. 

(3)  3  Exch.  Rep.  283;  8.c.  18  Law  J.  Rep.  (n.s.) 
Exch.  282. 


There  are  numerons  excepdont,  and  dii^ 
is  one  of  them. 

[Aldbrson,  B. — ^The  principle  is,  thal^ 
there  is  no  exception,  luilesa  in  cases  <^ 
actual  necessity.  The  plaintiff  is  seeking 
to  fix  the  defendants  ¥rith  a  contract  for  . 
year,  and  to  carry  it  on  beyond  the  peii^ 
that  they  actually  occupied.] 

'the  nature  of  the  action  and  the  antk::^ 
rities  certainly  establish  that  a  corpors^^ 
is  liable  in  use  and  occupation,  ^tho^w 
they  might  not  be  liable  in  ordinary  sct^^iQ? 
founded  upon  contracts  properly  so  ca2|^ 
except  under  the  corporate  seaL  Thet^ 
and   Chapter  of  Rochester  v.  Pierce  (4) 
shews  that  a  corporation  aggregate  mtjr 
maintain  an  action  for  use  and  occupatioiL 
There  Lord  EUenborough  says,  "seinw 
poration  cannot  demise,  except  by  deed; 
but   the   action  for  use   and  occupatkxi 
does  not  necessarily  suppose  any  demise. 
It  is  enough  that  the  defendant  used  and 
occupied  the  premises  by  the  permiam 
of  the  plaintiff;   the  corporation,  as  well 
as  an  individual,  may  without  deed  per* 
mit  a  person  to  use  and  occupy  premiaea 
of  which  they  are  seised.     I  am  of  opinioB 
that  there  is  no  objection  to  the  actioo  on 
this  ground. ' '  In  The  Mayor ^  ^•c.  ofSieffd 
V.  TiU  (5),  it  was  held  that  a  corpoittka 
aggregate  might  sue  in  assumpsit  for  naa 
and  occupation,  where  the  tenant  hid  bdd 
the  premises  under  them  and  paid  rent  Ib 
that  case,  The  Barber^ Surgeons  ofLimiM^* 
PeUon  (6)  was  cited,  where  a  corporation 
was  sued  in  assumpsit,  and  no  objeetioA 
was  taken  to  the  form  of  action.    So,  '^ 
The  Alayor  and  Burgesses  of  CarmartheB  ▼• 
Lewis  (7),  it  was  decided  that  a  corporation* 
aggregate  might  maintain  use  and  occup*^ 
tion  for  standings,  market-places,  shed^ 
and  tolls  on  an  agreement  not  under  ac»»' 
In  Naish  v.  Tatlock (8),  the  Court  •^'^ 
reasonable   satisfaction   for  the  use  a0^ 
occupation  is  the  thing  intended  tobegivesa  | 
the  form  of  action  marked  out  (being  ^^^ 
larged  by  a  necessary  construction,  so  as  *^ 
be  allowed  to  be  maintained  without  ^^^* 
press  promise)  is  the  proper  form  in  which 
such  reasonable  satisfaction  is  to  be  reoo- 

(4)   1  Camp.  466. 

(6)  4  Bing.  75 ;  8.  c  5  Law  J.  Kep.  CJP.  77- 

(6)  2  Lev.  262. 

(7)  6  Car.  &  P.  608. 

(8)  2  H.  Black.  323. 
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he  reasonable  satis&ction 
3W11  nature  must  apply  to 
ific,  by  which  it  can  be  esti- 
ere  given  for  nse  and  occu- 
nothing  else,  it  is  a  remedy 
n  nature  is  not  co-eztensive 
:  for  rent ;  nor  does  it  seem 
ithin  the  scope  and  purview 
make  this  remedy  co-ex- 
all  the  remedies  for  the 
nts  claimed  to  be  due  by 
!  of  the  contract  for  rent." 
m  for  use  and  occupation 
nd  upon  an  express  con- 
oerely  to  enable  the  owner 
»  to  recover  compensation 
aent  of  them  by  another,  is 
ly  authorities — Standen  v. 
Lundey  v.  Hodgson  (10),  The 
Newport  v.  Saunders  {II). 
nt  of  the  Court  in  Beverley 
Oas  Light  and  Coke  Com^ 
above  cases  are  cited  and 
>  shew  that  actions  may  be 
corporations  aggregate  on 
1  contracts.  In  the  course 
mt  the  Court  said,  "This 
t  where  a  benefit  has  been 
as  the  occupation  of  their 
r  permission,  the  law  will 
le  to  make  them  compensa- 
lomise  they  are  capable  of 
upon  which  they  may  main- 
The  action  for  use  and  oc- 
kblished  by  statute  1 1  Geo.  2. 
id  according  to  the  words  of 
y  be  maintained  •  where  the 
lot  by  deed.'  Some  agree- 
be  implied  as  the  founda- 
t  is  well  established  that  it 
imt  to  a  formal  demise  or 
rsed.  To  hold,  then,  that  a 
Rrithin  that  statute  is  to  hold 
e  a  party  to  an  agreement 
,  at  least  for  the  purpose  of 
ad  it  would  be  rather  strong 
i  same  time,  that  it  could  be 
»r  the  purpose  of  being  sued 

lep.  1S5 ;    s.  c.  16  Law  J.  Rep. 

I.  411 ;  1.  c  1  Law  J.  Rep.  (n.*.) 
S.  829;  t.c.  7  Law  J.  Rep.  (n.s.) 


on  it.  Lord  Ellenborough  indeed  says, 
in  The  Dean  and  Chapter  of  Rochester  v. 
Pierce,  that  the  action  for  use  and  occu- 
pation does  not  necessarily  suppose  any 
demise.  But  call  it  by  whatever  name 
we  please,  permission  or  demise,  it  clearly 
binds  the  corporation  ;  the  party  occupy- 
ing and  paying  rent  under  it  acquires 
rights  from  the  corporation,  becomes  their 
tenant  from  year  to  year,  and  can  be  ejected 
only  by  the  same  means  as  would  be  avail- 
able for  an  individual  landlord.  Here, 
then,  the  law  implies  that  the  corporation 
has  acted  as  a  contracting  party,  and  that, 
too,  in  a  contract  to  the  validity  of  which, 
for  the  purposes  of  this  action,  the  absence 

of  any  deed  is  essential We  agree  that 

the  relation  between  a  corporation  and  the 
occupier  of  its  land  may  commence  with- 
out express  contract ;  that  it  may,  in  the 
first  instance,  appear  to  want  many  of 
the  legal  incidents  of  the  relation  be* 
tween  landlord  and  tenant ;  but  add  the 
fact  of  payment  of  rent  for  one  year, 
and  acceptance  by  the  corporation,  and 
you  add  nothing  of  express  contract  on 
the  part  of  the  corporation  :  it  has  ap- 
parently done  no  more  than  acquiesce  in 
the  receipt  of  certain  compensation  for 
the  occupation  of  its  land  for  a  year ;  and 
yet  by  the  addition  of  that  fact  the  corpo- 
ration and  the  occupier  are  demonstrated 
to  be  landlord  and  tenant.  This  appears 
to  us  to  shew  that,  in  the  eye  of  the  law, 
the  relation  between  them  commenced  in 
contract,  though  it  wanted  at  first  the 
evidence  from  which  it  might  be  inferred." 
It  being,  then,  established  that  a  corpo- 
ration may  become  liable  by  virtue  of  a 
contract  not  under  seal,  the  next  question 
is,  whether  the  facts  in  this  case  do  not 
shew  that  the  defendants  are  liable.  It  is 
quite  clear  that  the  defendants  held  the 
premises  until  the  16th  of  December  1848, 
and  that  they  did  not  give  any  previous 
notice  to  quit.  As  to  this  part  of  the  case, 
the  decision  in  Harland  v.  Bromley  (IS) 
applies.  There  it  was  held  that,  in  an 
action  for  use  and  occupation  of  a  house 
for  six  months,  it  was  primd  facie  sufiUcient 
for  the  plaintiff  to  shew  an  occupation  of 
the  house  by  the  defendant  as  his  tenant 
for  the  six  preceding  months,  as  the  con- 
CIS)  1  Stork.  455. 
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tinuance  of  the  tenancy  was  to  be  presumed 
until  the  contrary  appeared.  This  is 
supported  by  other  authorities.  A  con- 
structive occupation  being  therefore  suffi- 
cient, the  defendants  are  liable  just  as 
corporations  have  been  held  liable  in  many 
cases  without  any  corporate  act,  under  seal, 
as  in  trover — Yarhorough  v.  the  Bank  of 
England  (14) ;  in  trespass.  The  Eastern 
Counties  Railway  Company  v.  Broom  (15), 
Maund  v.  Monmouthshire  Canal  Company 
(16)  ;  and  even  to  an  indictment — The 
Queen  v.  the  Birmingham  and  Gloucester 
Railway  Company  (17).  None  of  the 
cases,  when  they  are  examined,  establish 
that  a  corporation  after  having  accepted 
work  can  repudiate  the  liability.  They 
referred  to  and  commented  on  Lamprell 
v.  BiUericay  Union,  Sanders  v.  j^^  NeoVs 
Union  (18),  Paine  v.  the  Strand  Union  (19), 
Diggle  v.  the  London  and  Blackwall  Rail- 
way Company  (20),  and  the  company's  pri- 
vate act,  6  Will.  4.  c.  xxxvi.  s,  238.  This 
rule  ought,  therefore,  to  be  discharged. 

Rowe  and  Kinglake,  Setj.,  contra,  were 
not  called  upon. 

Parke,  B. — This  rule  must  be  absolute. 
(His  lordship  stated  the  facts.)  A  cor- 
poration may  be  liable  for  what  they  have 
actually  occupied,  but  here  it  is  attempted 
to  make  them  liable  by  means  of  a  con- 
structive occupation.  A  corporation,  how- 
ever, can  become  liable  under  circumstances 
like  the  present,  by  a  contract  made  by 
them  under  seal,  or  in  the  mode  pointed 
out  by  their  act  of  parliament.  My  diffi- 
culty was,  that  the  defendants  in  this  case 
did  not  actually  occupy,  and  that  they 
were  not  within  those  authorities  which 
decide  that  a  company  may  bind  them- 
selves without  seal.  The  case  of  Beverley 
V.  the  Lincoln  Gas  Light  and  Coke  Company, 
which  was  strongly   relied  upon  in   the 

(14)  16  East,  6. 

(15)  20  Law  J.  Rep.  (n.s.)  Exch.  196. 

(16)  4Man.&G.452;  a.  c.  11  Law  J.  Ren.  (n.s.) 
C.P.S17. 

(17)  2  Q.B.  Rep.  47  ;  a.  c.  10  Law  J.  Rep.  (n.s.) 
M.C.  136. 

(18)  8  Ibid.  810;    8.C.  15  Law  J.  Rep.  (n.8.) 
M.C.  104. 

(19)  Ihid.   826;    a.c.   15   Law  J.   Rep.  (n.s.) 
M.C.89.  .      *^    ^       ' 

(20)  5  Exch.  Rep.  442 ;  s.  c.  19  Law  J.  Rep. 
(n.8.)  Exch.  308. 


argument,  is  explained  and  limited  by  77 
Mayor  of  Ludlow  v.  Charlton  and  Pained 
the  Strand  Union.  The  instances  wbei 
corporations  have  been  held  to  have  tl 
power  of  binding  themselves  have  bee 
where  the  terms  of  their  charter  and  4 
nature  of  their  constitution  have  been  siv 
as  to  shew  it  to  have  been  the  intent^ 
that  they  should  be  bound  by  their  c^ 
tracts  not  under  seal.  On  this  gror^ 
Beverley  v.  the  Lincoln  Gas  Light  and  Ccu 
Company  may  be  supported.  By  tb 
ancient  common  law  a  corporation  were  ai 
liberty  to  do  little  matters  without  seal, 
namely,  to  appoint  a  servant  and  the  like ; 
but  there  is  no  case  which  goes  the  length 
of  determining  that  they  might  contract 
not  under  seal,  unless  for  smidl  matters  or 
by  virtue  of  the  terms  of  their  act  of  par- 
liament. In  this  case  the  company  might 
have  bound  themselves  by  three  directors- 
As  a  general  rule  a  corporation  cannol 
contract  for  an  interest  in  land  except  \>J 
an  instrument  under  seal.  I  f  the  defendant! 
had  been  private  individuals  they  migb^ 
have  made  a  parol  contract  to  hold  for  i 
year  as  tenants  for  a  year,  and  their  cos- 
duct  in  continuing  in  pos'session  after  tlv 
expiration  of  the  year  would  be  cvidene» 
of  a  contract  for  another  tenancy  from  jcm 
to  year.  That  presumption  would  ari* 
from  the  conduct  of  the  parties.  Here  ds 
payment  and  acceptance  of  rent  did  n^ 
amount  to  evidence  of  a  demise,  as  tli 
defendants  quitted  before  the  end  oftl] 
year  and  have  paid  for  the  period  dmifB 
which  they  have  occupied. 

Platt,  B. — I  am  of  the  same  opinio^ 
Until  the  passing  of  the  1 1  Greo.  2.  c.  1  ^ 
which  first  gave  the  action  for  use  atf> 
occupation,  great  difficulties  were  exjM 
rienced  in  the  recovery  of  rents  in  the  cs^ 
of  parol  demises.  That  statute  enable 
landlords  by  an  action  of  assumpsit,  wbeJ 
the  agreement  was  not  by  deed,  to  record 
satisfaction  for  the  lands  ''heM  or  occrs 
pied."  It  was,  therefore,  necessary  tlr ^ 
there  should  be  a  holding  or  occupation '> 
The  intention  of  the  statute  was,  that  ^ 
action  might  be  brought  for  the  use  a^ 
enjoyment  of  the  premises,  and  that  t"l 
plaintiff  should  not  be  nonsuited  by  tS 
production  of  a  parol  demise  or  agreem^^ 
reserving  a  certain  rent.  But  the  wor^ 
of  the  statute  do  not  warrant  the  infcrefm* 
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arty  would  be  liable  without  actual 
or  occupation.  If  in  the  case  of 
idual  there  bad  been  an  occupation 
md  of  the  yearly  tenancy,  there 
e  evidence  of  a  new  tenancy  from 
year,  and  bo  on  to  the  second  year, 
uld  be  a  case  where  the  acts  of  the 
would  be  evidence  of  a  contract. 
he  present  case  there  can  be  a  con- 
one  particular  mode  only.  The 
LampreU  v.  the  Billericay  Union 
ygle  v.  the  London  and  Black- 
Uway  Company  present  an  impene- 
mier  to  the  plaintiff's  right  to  re- 
in the  present  case  the  private  act 
lefendants  makes  no  difference,  for 
is  merely  to  the  case  of  contracts 
)y  the  directors,  which  is  not  the 
he  present  instance. 
IN,  B. — I  agree  with  the  rest  of 
irt.  Previously  to  the  passing 
let  which  gave  an  action  of  as- 
for  use  and  occupation,  it  was  the 
course  for  parties  who  brought  an 
>r  the  rent  to  be  defeated  by  the 
on  of  an  agreement  for  rent,  and 
nsuited.  The  14th  section  of  the 
2.  c.  19.  was  framed  for  the  pur- 
preventing  this  injustice,  and  it 
that  where  proof  was  given  of  a  par- 
ent reserved,  that  should  fix  the 
'  the  occupation,  and  the  price  to 
for  it.  The  ancient  doctrine  was 
nant  without  a  demise  was  tenant 
ance  only,  but  that  when  rent  was 
it  became  a  question  for  the  jury 
the  party  was  not  tenant  from 
fear,  and  entitled  to  notice  to  quit, 
as  a  case  in  this  court  some  years 
ire  it  was  decided  that  a  party  by 
over  did  not  actually  become 
mt  that  it  was  evidence  of  a  new 
by  virtue  of  which  he  became 
pay.  In  the  present  case  there 
uperable  impediment  to  the  plain- 
;ht  to  recover,  as  the  defendants 
ontract  except  by  deed,  or  by  the 
ointed  out  by  the  statute,  and  in 
3  they  have  rendered  themselves 
^  neither  of  these  modes. 

Rule  absolute. 
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Production  and  Inspection  of  Documents 
—14  ^  15  Vict.  c.  99.  s.  6. 

In  an  action  by  a  share-broker  in  respect 
of  the  purchase  of  stock,  in  which  the  bill  of 
particulars  allowed  several  credits,  the  de- 
fendant applied  under  the  14  ^  15  Vict, 
c,  99.  s,  6.  for  leave  to  inspect  the  books, 
documents,  ^c.  in  the  possession  of  the  plain- 
tiff, upon  an  affidavit  of  his  attorney,  which 
stated  that  upon  the  purchase  of  the  stock 
the  plaintiff  received,  as  the  deponent  was 
informed  and  verily  believed,  divers  bonds, 
representing  the  security  for  the  said  stock, 
which  securities  remained  in  the  hands  of 
the  plaintiff,  the  particulars  of  which  he 
neglected  to  furnish  to  the  defendant,  ^c, ; 
and  also  divers  books,  papers,  writings, 
entries,  accounts  and  other  documents  in  re- 
lation to  the  said  stock,  ^c, ;  and  that  it 
was  material  and  necessary  in  order  to  enable 
the  defendant  to  defend  the  action,  and  to 
arrive  at  a  just  and  proper  conclusion  as 
to  the  state  of  the  accounts  between  him  and 
the  plaintiff,  that  the  deponent  or  the  defen- 
dant should  inspect  and  take  copies  of  all 
such  bonds,  books,  8^e,,  which  the  deponent 
verily  believed  were  in  the  possession  or 
under  the  controul  of  the  plaintiff,  that  the 
plaintiff  had  delivered  to  the  defendant  two 
accounts  relating  to  the  matters  in  ques- 
tion; and  that  the  deponent  verily  be- 
lieved that  neither  the  particulars  of  demand 
nor  those  accounts  set  forth  the  true  state 
of  the  accounts  between  the  parties,  8^c, ; 
and  that  the  application  was  made  bond 
fide,  ^c. 

Held,  that  no  ground  was  shewn  for  an 
order  to  inspect  under  the  statute. 

This  was  an  action  brought  by  the 
plaintiff,  a  share-broker,  suing  as  the  sur- 
viving partner  of  J.  S,  deceased,  against 
the  defendant  in  respect  of  the  purchase  of 
stock.  The  particulars  gave  credit  for 
several  sums  on  account. 

Lush  now  moved,  on  the  part  of  the 
defendant,  under  the  14  &  15  Vict.  c.  99. 
8.  6,  for  leave  to  inspect  documents  in  the 
possession  or  under  the  controul  of  the 
plaintiff,  upon  an  affidavit  of  the  defen- 
B 
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dant's  attorney,  which,  after  stating  the 
nature  of  the  action,  and  that  the  defendant 
resided  in  France,  proceeded  as  follows  : — 
"And  this  deponent  further  saith,  that 
upon  the  purchase  of  the  stock  in  the  said 
particulars  of  demand  mentioned,  the  plain- 
tiff and  the  said  J.  S,  deceased,  received, 
as  this  deponent  is  informed  and  verily 
believes,  divers  bonds,  representing  the 
security  for  the  said  stocks,  as  in  the  said 
particulars  mentioned,  which  securities,  or 
some  portion  thereof,  still  remain  in  the 
hands  of  the  said  plaintiff,  as  this  deponent 
verily  believes,  but  the  particulars  of  all 
which  said  securities  the  plaintiff  and  his 
said  partner,  although  requested  by  the 
defendant  so  to  do  before  the  commence- 
ment of  this  action,  have  wholly  neglected 
to  furnish  to  the  defendant,  or  any  person 
on  his  behalf;  and  this  deponent  is  in- 
formed and  verily  believes,  that  in  addition 
to  the  said  bonds  there  exist  divers  books, 
papers,  writings,  entries,  accounts  and  other 
documents  in  relation  to  the  said  stock, 
matters  and  things  mentioned  in  the  said 
particulars,  and  in  the  two  accounts 
hereinafter  mentioned  ;  and  that  it  is  ma- 
terial and  necessary  in  order  to  enable  the 
said  defendant  to  defend  this  action,  and 
to  arrive  at  a  just  and  proper  conclusion 
as  to  the  state  of  the  accounts  between  the 
plaintiff  and  the  defendant,  that  he,  this 
deponent,  or  the  said  defendant,  should  be 
permitted  to  inspect  and  take  copies  of  all 
such  bonds,  books,  papers,  writings,  en- 
tries, accounts  and  other  documents  relating 
to  the  said  stock,  matters  and  things  afore- 
said. And  this  deponent  further  says,  he 
verily  believes  that  such  bonds,  books, 
papers,  writings,  entries,  accounts  and  other 
documents  are  in  the  possession  or  under 
the  controul  of  the  said  plaintiff,  who  at  or 
about  the  times  mentioned  in  the  two 
several  accounts  also  hereunto  annexed, 
marked  respectively  B.  and  C,  delivered, 
or  caused  to  be  delivered,  copies  of  the 
same  to  the  said  defendant,  and  which  said 
last-mentioned  accounts  respectively  relate 
to  the  matters  in  question  in  this  action. 
And  this  deponent  further  says,  he  verily 
believes  that  neither  the  said  particulars  of 
demand  nor  the  said  accounts  set  forth  the 
true  state  of  the  accounts  between  the  par- 
ties to  this  action,  or  of  the  dealing  of  the 


plaintiff  and  his  said  partner  with  rega: 
to  the  said  stock  ;  and  that  such  won 
appear  to  be  the  case  upon  a  proper  inspe 
tion  of  the  said  books,  papers  and  doc 
ments.  And  this  deponent  further  sa} 
that  this  present  application  is  made  bo 
fide  and  with  the  object  solely  to  enal 
the  defendant  to  defend  this  action." 

[Alderson,  B. — How  are  these  doi^ 
ments  necessary  for  the  defence? 
Bolton  V.  the  Corporation  of  Liverpool  ^ 
it  was  held  that  a  party  is  entitle^ 
inspect  such  documents  only  as  tend 
support  his  own  case,  and  not  those  whi 
establish  that  of  the  other  side.] 

[Parke,  B. — You  have  no  right  ton 
spect  documents  to  see  whether  a  caie  : 
made  out  against  you.] 

But  where  the  documents  may  negadv 
the  case  of  a  party's  adversary  an  inspec 
tion  may  be  granted,  and  is  not  confine 
to  such  as  make  out  his  own  case  afii 
matively.  The  books  are  held  by  tb 
plaintiff  as  trustee,  being  a  share-broke: 
and  bound  duly  to  enter  all  purchase!  i 
them. 

[Parke,  B. — Then,  the  defendant  mm 
be  entitled  to  inspection  at  common  la^ 
But  why  should  the  bonds  be  inspect 
ed?] 

The  plaintiff's  claim  is  believed  to  1 
exorbitant,  and  the  object  of  the  statute 
to  enable  the  defendant  to  ascertain  tl 
nature  of  the  demand   against  him.    1 
Bluck   V.   Gompertz  (2)   inspection  of 
guarantie  was  granted. 

Parke,  B. — That  was  mdependcnt  t 
the  statute.     This  affidavit  is  too  vagne. 

Alderson,  B. — ^The  affidavit  does  no 
state  that  the  bonds  would  shew  tnj 
defence  to  the  action.  The  plaindffwffl 
probably  let  you  see  the  books. 

Pollock,  C.B.  concurred. 

Rule  refused  i^y 


(1)  1  Myl.  &  K.  88;  8.  c  1  Law  J.  Rep.  (y-*-) 
Chanc.  166. 

(2)  Jnte,  p.  25. 

(3)  The  application  was  not  renewed 
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r,  Liability  of— I  WUL  4.  c.  68.— 
f  Nature  and  Value  of  Valuable 


^tona  sending  packages  by  a  car- 
lining  valuable  goods  ofthedescrip^ 
amount  specified  in  the  statute 
.  c.  68,  are  bound,  in  order  to  fix 
ier  with  responsibility  for  such 
I  case  of  loss  or  injury ,  to  make  a 
m  of  their  nature  and  value  at  the 
they  are  delivered  to  be  carried, 
\he  delivery  be  at  the  office,  ware- 
receiving  house  of  the  carrier,  or  to 
U  on  the  road,  or  at  any  other  place. 

as  a  writ  of  error  from  the  Court 
quer. 

;claration  stated  that  the  plaintiff 
ised  to  be  delivered  to  the  defen- 
rtain  case,  containing  a  quantity 
B  of  dress  (which  it  described,  and 
ccording  to  the  description,  con- 
licfly  of  silks  wrought  up  with 
terials,  precious  stones  and  trin- 
preat  value,  to  wit,  of  the  value  of 
be  safely  and  securely  carried  by 
idant  from  the  warehouse  of  the 
in  the  Quadrant,  Regent  Street, 
to  the  London  Station  of  the 
and  North  -  Western  Railway 
r. 

reach  assigned  was,  that  by  the 
ess,  negligence  and  default  of  the 
t,  the  case  with  its  contents, 
was  on  its  transit  from  the  plain- 
rehouse  to  the  above-mentioned 
tation,  was  lost. 

aterial  plea  was  a  plea  under  the 
Act,  1  Will.  4.  c.  68.  It  alleged 
rase  was  delivered  by  the  plaintiff 
mt  of  the  defendant  for  the  pur- 
being  carried  as  stated  in  the 
>n ;  that  the  defendant  was  a  com- 
ier  for  hire  by  land,  that  "at  the 
he  delivery  of  the  said  package, 
dant  notified,  according  to  the  said 
yy  a  notice  fixed  in  legible  cha- 

I  Patteion,  J.,  Coleridge,  J.,  Maule,  J., 
,  J.,  Crcsswell,  J.,  Erie,  J.,  Williami,  J. 
rd,  J. 


racters  in  a  public  and  conspicuous  part  of 
the  office  where  such  packages  as  aforesaid 
were  received,"  the  increased  rate  of 
charge  required  to  be  paid  in  respect  of 
the  articles  mentioned  in  the  act  of  parlia- 
ment, and  amongst  others  in  respect  of  the 
articles  mentioned  in  the  declaration ;  that 
the  plaintiff  before  the  delivery  of  the 
package  had  notice  of  the  premises  ;  that 
the  articles  in  the  case  were  of  more  value 
than  1  Ol, ;  **  that  at  the  time  of  the  delivery 
of  the  said  package  and  its  contents  as  afore- 
said for  the  purpose  of  being  carried  and 
delivered  as  aforesaid,  the  value  and  nature 
of  the  said  articles,"  &c. ''  was  not  nor  was 
it  at  any  other  time  whatever  declared 
by  the  plaintiff,  or  by  the  person  sending 
or  delivering  the  same,  or  by  any  person 
whatsoever,  to  the  defendant  or  to  the 
person  receiving  the  said  package  on  his 
behalf,  or  to  any  other  person,  nor  was  the 
said  increased  charge  so  mentioned  and 
contained  in  the  said  notice  as  aforesaid, 
or  any  engagement  to  pay  the  same,  then 
or  at  any  other  time  whatsoever  given  or 
offered  to,  or  accepted  by,  the  defendant,  or 
the  person  receiving  the  said  parcel,  or  any 
other  person  on  their  behalf,  and  that  the 
package  was  merely  accessory  to  the  goods 
contained  in  it." 

The  plaintiff  replied  de  injurid. 
On  the  trial,  before  Pollock,  C.B.,  at 
Westminster,  on  the  22nd  of  June  1850, 
the  following  facts  were  proved,  accord- 
ing to  the  bill  of  exceptions  which  was 
drawn  up  pursuant  to  the  leave  of  the 
Court  below  (1). 

The  defendant  was  a  common  carrier  by 
land,  carrying  on  business  under  the  name 
of  Pickford  &  Co.  He  had  various  offices 
in  London  and  in  other  parts  of  England. 
In  each  of  these  a  notice  specifying  that  an 
increased  rate  would  be  charged  for  the 
carriage  of  such  articles  of  value  as  the 
statute  enumerated,  including  the  descrip- 
tion of  articles  mentioned  as  being  in  the 
plaintiff's  package,  was  affixed.  The 
defendant  was  in  the  habit  of  receiv- 
ing packages  and  parcels  at  his  office  in 
Regent  Street  and  carrying  them  to  the 
station  of  the  London  and  North-Westem 
Railway  at  Camden  Town.     On  the  30th 

(1)  Hart  V.  Baxendale,  20  Law  J.  Rep.  (n.s.) 
Exch.  338. 
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of  July  1849,  the  plaintiff  sent  to  the  office 
of  the  defendant  in  Regent  Street,  and 
requested  the  clerk  there  to  send  to  his 
place  of  business  in  Regent  Street  for  a 
package.  The  next  day,  the  defendant 
sent  a  servant  with  a  cart  to  the  plaintiff's 
place  of  business,  and  the  plaintiff  then 
delivered  to  the  defendant's  servant  a 
package  containing  silks  wrought  up  with 
other  materials,  and  other  articles,  as 
enumerated  in  the  declaration,  exceeding 
lOl.  in  value,  to  be  carried  by  the  defen- 
dant to  the  above-mentioned  station  of 
the  London  and  North-Western  Railway. 
Neither  the  nature  nor  the  value  of  the 
articles  in  the  case  was  declared  by  the 
plaintiff  to  the  defendant,  or  to  his  clerk 
or  servant,  and  no  increased  charge  for 
carriage  was  paid  or  offered  or  engaged  to 
be  paid  by  the  plaintiff.  The  defendant's 
servant,  after  taking  the  package  into  the 
cart,  drove  off,  and  called  with  the  cart  at 
different  offices  of  the  defendant  for  parcels, 
and  afterwards  went  to  the  office  in  Regent 
Street.  Whilst  the  cart  was  waiting  there 
for  more  packages  and  parcels  to  be  car- 
ried to  the  station  above  mentioned,  the 
package  of  the  plaintiff  was  lost  by  theft, 
and  consequently  was  not  delivered  at  the 
station. 

On  this  evidence  the  Chief  Baron,  after 
taking  the  opinion  of  the  Court  of  Exche- 
quer, directed  the  jury  that  the  defendant 
was  liable  in  respect  of  the  loss  of  the 
package  and  its  contents  notwithstanding 
the  statute,  on  the  ground  that  the  package 
was  not  delivered  at  the  office  of  the  de- 
fendant, and  that  the  statute  does  not 
exempt  carriers  from  responsibility  for 
the  loss  of  any  packages  or  parcels  de- 
livered to  them  or  their  servants  for  car- 
riage at  any  other  place  than  the  office, 
warehouse  and  receiving  house  of  such 
carriers,  and  that  the  package  and  its  con- 
tents having  been  delivered  to  the  defen- 
dant's servant  at  the  plaintiff's  own  place 
of  business,  the  defendant  was  respon- 
sible as  a  carrier  at  common  law,  and 
that  the  defendant  was  riot,  under  the  cir- 
cumstances proved  in  evidence,  entitled  to 
the  benefit  of  the  statute. 

The  jury  found  for  the  plaintiff  on  all 
the  issues. 

Willes,  for  the  plaintiff  in  error,  the 
defendant  below. — The   defendant  is  not 


liable  for  the  loss  of  the  goods,  but  ii  i 
tected  by  the  statute  1  Will.  4.  c.  68, 
the  plaintiff,  the  sender,  at  the  time  of  ^^ 
delivery  of  the  goods  to  the  defendant's  ^ 
vant  did  not  declare  their  nature  and  vaL^^ 
It  is  submitted,  in  the  first  place,  that  -^ 
carrier  is  protected  in  the  case  of  loi^ 
the  valuable  goods  specified  in  the  act  i 
no  such  declaration  is  made,  even  altboi^o^ 
he  have  no  notice  of  extra  charges  reqiure«f 
by  section  2.  fixed  up  in  his  office ;  aod 
secondly,  that  the  protection  is  not  limited 
to  the  cases  where  the  delivery  of  the  goodM 
is  made  at  the  office  or  receiving  house  of 
the  carrier.   The  preamble  states  the  hard- 
ship arising  to  carriers  from  want  of  nodoe 
of  value,  and  the  first  section  of  the  statute 
provides  generally   that  the  carrier  shall 
not  be  liable  unless  a  declaration  of  the 
nature  and  value  of  the  goods  be  made  at 
the  time  of  delivery.     That  section  lays 
down  the  general  principle.     The  rest  o( 
the   sections   contain   only  provisions  of 
detail.     If  there  be  any  inconsistency  in 
the  different  provisions  of  the  act,  the  Conrt 
will  rather  give  effect  to  the  general  prin- 
ciple than  to  the  subordinate  provisions— 
Hinton  v.  Dibben  (2).     Before  the  pasnog 
of  the  act,  it  was  at  least  doubtful  whether 
a  carrier  was  not  protected  at  common  lav 
from  responsibility  for  the  loss  of  goods 
when  they  were  of  great  value,  and  their 
nature  and  value  were  not  disclosed,   tf 
the  concealment  was  held  by  a  jury  to  he 
fraudulent,   the    carrier   was   protected-* 
BcUson  V.  Donovan  (3).     The  statute  wsf 
intended  to  give  a  boon  to  carriers.    It  ^ 
framed  in  analogy  to  the  previous  statute 
for  the  protection  of  shipowners,  the  ^ 
Geo.  3.  c.  86.     By   section   3.  of  that 
statute,   if  packages  containing  gold  ^ 
shipped  on  board,  and  the  nature  and  raln^ 
of  the   contents  are  not  declared  at  the 
time   of  shipment,    the   responsibility  o* 
the  shipowner  is  entirely  taken  away.    ** 
section  1.  of  the  present  act  stood  aloo^ 
there  can  be  no   doubt   that  the  «\^^ 
would  be  protected  if  no  declaration  ^* 
value  were  made.  The  words  in  section  ^ 
if  any  package  shall  have  been  "so de- 
livered," shews  that  reference  is  to  be  made 
to   the  previous  section  as  the  prindp*** 

(2)  2  as.  Rep.  646;  s.  c  11  Law  J. Rep.  ('-^-^ 
aB.  lis. 
(S)  4B.&Ald.  21. 
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begins  by  assuming  that  tbe 
▼alne  of  the  goods  have  been 
Fhe  party  sending  the  goods 
the  first  step.  The  statement 
ire  and  value  must  necessarily 
charge  of  the  additional  price, 
idon  must  be  made  in  order  to 
xrier  that  he  has  to  take  more 
ry  care  of  the  valuable  articles 
him.  If  it  be  not  made,  he  is 
>ted  from  liability,  even  if  he 
t  up  the  notice  required  by 
hough  the  putting  up  of  the 
'  be  a  condition  precedent 
;  to  claim  the  additional  price. 
of  the  statute  is  in  accord- 
the  opinion  of  Bayley,  J. 
V.  Burnett  (4).  Secondly, 
is  protected  when  goods  are 
his  servant  in  the  street,  and 
on  of  their  nature  and  value  is 
ded  a  proper  notice  of  charges 
I  the  office.  The  latter  part  of 
satisfied  by  reading  it  to  mean 
who  come  to  the  office  must 

0  see  for  themselves  whether 
of  charges  is  fixed  up.     If  the 

elsewhere  than  at  the  office, 
may  be  necessary  for  the  car- 
it  to  inform  the  sender  of  the 

1  notice  is  fixed  up  in  the  office 
3mands  the  additional  charge, 
r  case  there  must  be  a  declara- 

nature  and  value  before  the 
be  in  a  situation  to  make  any 
harge. 

,  for  the  defendant  in  error,  the 
low. — The  construction  put 
:atute  by  the  Court  below  is 
efore  the  statute,  the  notices 
arriers  were  in  fact  contracts 
carrier  and  the  sender  of  goods, 
liability  of  the  carrier  less  than 
at,  common  law.  But  the 
fOtget  the  benefit  of  his  notice 
»uld  bring  the  knowledge  of  it 

party  sending  the  parcel.  At 
^p  there  was  no  duty  incumbent 
lending  a  parcel  to  declare  the 
value  of  the  contents —  Walker 
[5).     The  legislature  contem- 

i  M.  3^3;  I.C.  3  Law  J.  Rep.  (n.s.) 

,  ft  W.  161;  8.C.  11  Law  J.Rep.(N.8.) 


plated  only  the  case  of  a  delivery  at  the 
office,  and  the  object  of  the  statute  was 
simply  to  protect  carriers  from  liability  in 
case  of  loss  of  goods  when  a  proper  notice 
had  been  there  affixed,  and  the  goods  were 
there  delivered,  where  the  party  might  see 
the  notice.  If  the  carrier  be  protected 
from  the  consequences  of  not  bringing 
home  to  the  party  proof  of  his  notice,  it  is 
perfectly  immaterial  whether  the  sender 
makes  a  declaration  of  the  nature  and 
value  of  the  contents  of  the  parcel. 

[Erle,  J. — Do  you  say  that  it  is  im- 
material to  a  carrier  whether  he  habitually 
loses  valuable  parcels,  even  though  he^be 
not  responsible  for  the  loss  ?  He  would 
soon  lose  his  character  and  custom.] 

[Maule,  J. — The  great  object  of  the 
declaration  is,  that  greater  care  may  be 
taken  of  the  goods.] 

It  was  not  the  intention  of  the  legis- 
lature to  protect  the  character  of  car- 
riers. It  is  not  by  reason  of  either  of  the 
things  mentioned  in  the  preamble  that  the 
hardship  occurred  to  carriers  which  the 
statute  intended  to  remedy,  but  by  reason 
of  both  the  things.  If  no  tariff  has  been 
stuck  up,  the  carrier  cannot  make  an  extra 
charge.  But  though  the  tariff  be  put  up, 
the  sender  is  not  bound  to  make  the  de- 
claration, for  he  may  run  the  risk  if  he 
please  of  sendinghis  goods  without  insuring 
them  by  paying  the  extra  charge,  so  that 
the  carrier  would  not  be  responsible  for 
the  loss,  and  therefore  uninjured.  Section 
2.  implies  that  the  carrier  is  only  to  be 
protected  when  the  delivery  is  at  the  office. 
When  it  mentions  delivery  to  the  servant, 
it  means  delivery  to  the  servant  at  the 
office.  Some  articles  mentioned  in  the 
statute  may  be  omitted  from  the  tariff. 
Nothing  is  said  in  the  statute  of  what  the 
carrier's  servant  is  to  do  if  the  delivery  of 
goods  is  made  on  the  road.  Supposing 
two  notices  are  put  up  in  two  offices,  the 
one  differing  in  its  charges  from  the  other, 
if  the  servant,  on  the  declaration  of  the 
nature  and  value  of  the  goods,  is  to  state 
what  the  extra  charge  is,  according  to 
which  notice  is  he  to  make  his  charge  ? 

[Maule,  J. — In  such  a  case,  I  think 
that  there  would  be  no  contract  to  pay  the 
extra  charge.  A  carrier  is  bound  to  put 
up  the  same  list  of  charges  in  all  his  offices. 
The  case  would  be  similar  to  that  of  a 
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broker  who  delivers  the  bought  note  to  one  the  descriptio 

party  and  the  sold  note  to  the  other,  and  be  carried  for 

the  bought  and  sold  notes  differ  from  each  who  is  a  pass 

other.     The  result  is,  that  there  is  no  con-  article  or  arti 

tract.]  or  package  s 

He  referred  to  the  other  sections  of  the  unless  at  the 

act  and  to  Johnson  v.  the  Midland  Railway  the  office,  w 

Company  (6).  of  such  mail 

fVilleSy  in  reply,  was  stopped  by    the  prietors,orot] 

Court.  her, or  their  be 

Cur.  adv.  vtUt.  servant  for  t 

or  of  accomp] 

Patteson,  J. — The  ruling  of  my  Lord  senger,    the 

Chief  Baron  (which  was  tt^en  by  agree-  article  or  an 

ment,  and  which  is,  in  fact,  the  judgment  been   declare 

of  the  Court  of  Exchequer  put  into  the  sending  or  d 

shape  of  the  ruling  by  my  Lord  Chief  increased  cha 

Baron  at  the  trial,  and  as  if  it  was  ruled  or  an  engage 

there),  was,  that  the  defendant  was  liable  cepted  by  th< 

in  respect  of  the  loss  of  the  package  and  or  package." 

its  contents,  notwithstanding  the  statute,  sentence  cor 

on  the  ground  that  the  package  and  its  afford  any  gt 

contents  were  not  delivered  at  the  office  of  rier  is  bounc 

the  defendant,  but  at  the  plaintiff's  place  kind  before  hi 

of  business,  and  that  the  statute  does  not  of  this  act,  01 

exempt  carriers  from  responsibility  from  the  nature  of 

the  loss  of  parcels  or  packages  delivered  to  10/.  and  cont 

them  or  their  servants  for  carriage  at  any  to  him  by  th 

other  place  than  the  office,  warehouse,  or  that  this  lat 

''receiving  house  of  such  carriers.     We  are  were,  all  the 

all  of  opinion  that  that  ruling  is  not  correct,  into  the  first 

and  we  ground  that  opinion  upon  an  atten-  think  that  it 

tivo  consideration  of  the  language  of  the  the   fair  mea 

act  of  parliament.     In  the  first  section  of  accordance   \ 

the   act   there   is   a  recital,  that  whereas  legislature,  ii 

through  the  frequent  omission  by  persons  goods  of  the 

sending   such  parcels  (that  is,  parcels  of  ing  10/.  in  v 

value  containing  particular  things,)  to  cer-  who  know  w] 

tify  the  nature  and  value  thereof,  so  as  to  not,  and  the 

enable  them  (that  is,  the  carriers)  to  protect  its  contents  u 

themselves  by  due  diligence  from   losses  ever  they  del 

arising  from  their  legal  responsibility,  and  bound  in  all 

the  difficulties  of  fixing  persons  with  notice,  the  nature  an< 

the    responsibility  of  carriers   is  greatly  they  are  deli v 

increased — so  that  clearly  one  object  of  the  at  the  sender 

act  of  parliament  was  to  remedy  the  mis-  where  else ;  1 

chief  arising  from  the  not  giving  of  notice  the  act  follow 

by  persons  who  send  parcels  of  value  con-  as  to  what  is  t 

tain  ing  particular  articles.  The  first  section  the  carrier  is 

then  expressly  provides  that  after  the  pass-  mand  a  largei 

ing  of  the  act  no  carrier  shall  be  liable  for  of  a  premium 

losses,  or  for  any  injury  to  any  article  of  indeed,  have 

not  paid  sav< 

(6)  4  Exch.  Rep.  367;  8.c.  18  Law  J.  Rep.  (n.s.)  merely  by  sa; 

Exeh.  d6(S.  and  such  a  su: 
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[lenoiis,  but  he  must  have  a 
tice  stuck  up  in  his  office  of  the 
b  he  means  to  charge  above  the 
ge  for  carriage  for  the  different 

all  the  world  who  send  articles 
nd.  No  doubt,  therefore,  it  is 
laary  by  the  second  section  that 
>ut  a  notice  or  tariff  in  his  office ; 
it  must  be  observed  that  that 
»t  a  notice — "  I  mean  to  take  the 
this  act,  and  I  mean  to  require 

person  who  gives  me  articles 
ttlar  description,  and  of  a  parti- 
t  shall  tell  me  that  they  are  of  that 
I  and  value;"  it  assumes  that 
>arliament  has  made  it  necessary 
der  to  state  the  contents  and  the 

value  of  the  articles  in  the  first 
nd  the  tariff  is  only  to  notify  to 
lat  is  the  extra  charge  the  car- 
I  to  make  in  such  case.  Now,  this 
m  seems  to  reconcile  the  whole 
ivisions  of  this  act  altogether, 
iant's  counsel,  indeed,  contends 
atter  part  of  this  2nd  section, 
t  that  all  persons  who  deliver  at 
tiall  be  bound  by  the  notice  there 
without  further  proof  of  the  same 
tn  brought  to  ^eir  notice,  does 
[  with  this  view ;  for  he  argues 
hat  no  person  can  be  deprived  of 
of  maintaining  his  action  against 
for  the  loss  of  goods  of  the 
I  value  of  those  specified  in  the 
gh  he  has  made  no  such  declara- 
18  there  has  been  such  notice 
the  office,  and  a  delivery  at  the 
der  that  he  may  see  that  notice, 
le  necessity  of  giving  the  decla- 
)lies  only  when  the  goods  are 
at  the  office.  We  do  not  think 
argument  is  by  any  means  well 
such  a  construction  of  the  clause 
troy  the  primary  object  of  the 
•  The  real  point  is,  who  is  to  take 
tep?  We  think  that  the  act  of 
:  requires  the  person  who  sends 
to  take  the  first  step  by  giving 
mation  to  the  carrier  which  he 
give,  and  that  if  the  sender  does 
that  first  step,  then  he  cannot 
his  action  by  the  force  of  the  1st 
the  act  of  parliament,  which  ex- 
ys  that  the  carrier  shall  not  be 
88  the  jdedaration  is  made.  Such 


declaration  when  made  will  lead  to  other 
consequences ;  the  carrier  will  know  what 
he  is  to  have  more  according  to  the  tariff 
which  he  has  stuck  up  in  his  office  ;  if  that 
sum  is  paid  and  the  goods  are  lost,  then,  of 
course,  he  would  be  liable ;  on  the  other 
hand,  if  he  refuses  to  give  a  receipt  as  pro- 
vided by  the  statute,  or  has  omitted  to  com- 
ply with  any  provision  of  that  kind  on  his 
part  to  be  performed,  he  would  lose  the  pro- 
tection given  by  the  act ;  but  in  no  case  can 
the  sender  recover  unless  he  has  taken  the 
first  step  by  giving  the  information  which 
the  legidature  intended  he  should  give,  as 
we  think,  in  the  very  first  instance ;  there- 
fore, we  think,  that  this  ruling  is  wrong. 
The  judgment  below  will  therefore  be  re- 
versed, and  there  will  be  a  venire  de  novo. 

Judgment  reversed. 


U 


BHEAR  V.  HARRADINE. 


1852 

Jan.  21 
Feb, 

Arbitration  —  Award  —  Submission  by 
Judge's  Order — Finality, 

Upon  a  reference  by  Judye*s  order  with 
the  usual  clause  that  the  submission  may  be 
made  a  rule  of  court,  the  arbitrator  under  a 
power  to  award  the  costs  of  the  reference  and 
award  may  direct  such  costs  to  be  taxed  by 
the  officer  of  the  court,  aUhouyh  no  cause  was 
pending  at  the  time  of  the  reference, 

Where  one  of  the  matters  in  difference  be-- 
tween  A,  B,  and  C,  D,  ai  the  time  of  a  sub" 
mission  to arbitrationby  them  was  whether  the 
two  parties  had  been  in  partnership  together 
upon  a  day  named,  and  whether,  if  there  had 
been  a  partnership  between  them  the  same 
had  been  put  an  end  to,  and  where  the  arbi' 
trator  found  by  his  award  that  no  deed  of 
partnership  ever  existed  between  the  parties, 
and  also,  that  if  any  partnership  ever  existed 
the  same  was  dissolved  on  a  day  subsequent 
to  that  mentioned,  and  that  nothing  was  due 
from  A.  to  B,  in  respect  of  the  profits  or 
otherwise, — Held,  that  the  award  was  bad 
because  it  did  not  decide  the  question  as  to  a 
partnership  having  once  existed. 

Assumpsit  upon  an  award.  The  decla- 
ration recited  that  certain  differences  having 
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arisen  between  the  plaintiff  and  the  defen- 
dant, by  order  of  Mr.  Baron  Alderson, 
and  by  consent,  all  matters  in  difference 
between  the  plaintiff  and  the  defendant 
were  referred  to  the  award  and  determina- 
tion of  one  S.  G,  and  that  the  costs  of  the 
reference  and  award  were  to  be  in  the  dis- 
cretion of  the  arbitrator,  and  by  the  said 
order  it  was  directed  that  the  said  order 
might  be  made  a  rule  of  court,  and  then 
averred  that  afterwards,  to  wit,  &c.  S.  G. 
made  his  award,  by  which  (inter  alia)  he 
awarded  that  the  defendant  should  pay  to 
the  plaintiff  within  one  month  all  the  costs 
of  the  reference  and  award  to  be  taxed; 
that  the  said  costs  were  taxed  at  55L  Is.  6d, 
Averment  of  mutual  promises,  and  breach 
the  non-payment  of  the  said  costs. 

The  defendant  in  his  second  plea  set  out 
the  award  verbatim.  Among  other  recitals 
it  stated,  that  at  the  time  of  the  reference 
the  defendant  claimed  to  have  been  a  part- 
ner in  a  certain  business  with  the  plaintiff, 
from  the  14th  of  January  1850,  and  to  be 
jointly  entitled  to  the  profits  thereof,  and  that 
in  the  assertion  of  his  right  he  had  entered 
upon  the  premises  where  the  business  was 
carried  op,  whereupon  the  plaintiff  had 
ordered  him  to  be  taken  into  custody,  for 
which  he  claimed  compensation ;  that  the 
plaintiff  denied  the  defendant's  right  to  be 
considered  a  partner,  and  asserted  that  he 
was  rightfully  taken  into  custody.  It  also 
stated  that  the  recitals  were  matters  of 
difference  between  the  plaintiff  and  the 
defendant,  and  also  whether  if  such  co- 
partnership really  existed  the  same  had 
been  put  an  end  to,  and  if  so  at  what  time 
and  on  what  day.  It  then  recited  the 
Judge's  order  for  a  reference,  and  the  mate- 
rial part  of  the  award  was  as  follows : — 

"1  do  hereby  award,  determine,  and 
find  that  no  deed  of  partnership  whatsoever, 
establishing  any  co-partnership  between 
the  said  F.  Bhear  and  J.  B.  Harradine 
in  the  said  trade  and  business  ever  existed 
at  any  time  whatsoever.  I  also  award, 
determine  and  find  that  if  any  co-partner- 
ship ever  existed  between  them,  the  same 
was  dissolved  and  put  an  end  to  by 
mutual  consent  and  agreement  on  the 
30th  of  August  last  past.  I  also  award, 
find,  and  determine  that,  at  the  time  of 
the  making  of  the  said  order  no  sum  of 
money  whatsoevei  vraa  due  ox  ivo^w  \%  d\x& 


from  the  said  F.  Bhear  to  Ae.saj^, 
B.  Harradine  for  and  in  respect  of  a 
profits  which  may  have  arisea  fiom  jfi 
said  trade  and  businesa,  or  for  anyjenib 
or  labour  performed  therein  by  the jip 
J.  B.  Harradine  at  any  time  wlla^oef^ 
or  for  any  money  at  any  time  advaiuieil.^ 
lent,*'  &c.  The  award  proceeded  to,  toe 
that  if  anything  was  due  to  the  defeadfip 
the  plaintiff  had  paid  him  50i.»  whichhehi 
accepted  in  satisfaction  of  all  his  daiou 
and  after  other  findings  awarded  die  coa 
of  the  reference  and  award  to  be  taxed,  < 
stated  in  the  declaration.  The  pleadw 
averred  that  the  said  award  was  void- 
law.     Verification. 

Demurrer  and  joinder. 

The  defendant  pleaded  thirdly,  that  i 
action  or  other  proceeding  had  bees  ooo 
menced,  or  was  pending  in  the  Couit  ( 
Exchequer,  or  any  other  court,  betwea 
the  plaintiff  and  the  defendant,  or  either  o 
them,  either  alone  or  with  any  other  penoi 
or  persons  before  or  at  the  time  when  ik 
said  order  of  reference  was  made,  wherefim 
the  said  order  and  the  said  rule  of  ttasf 
are  void.     Verification. 

Demurrer  and  joinder. 

G,  T.  White,  in  support  of  the  demmi^ 
— The  last  plea  is  bad,  because  the  orf« 
of  reference  was  made  by  consent  of  4^ 
parties  in  the  usual  way,  and  the  pendency 
of  an  action  is  immaterial  when  the  pro- 
ceeding to  enforce  the  award  is  by  actioa 
— Wharton  v.  King  (1). 

[Pa^ke,  B.— The  difficulty  is  as  to  die 
taxation  of  costs  by  the  officer  of  the 
Court.]  I 

One  of  the  terms  of  the  order,  which  tf 
by  consent,  is,  that  the  submission  dnlThc 
made  a  rule  of  court.  As  to  the  otberfl<^ 
the  award  finds  substantially  that  there 'wif 
no  partnership ;  it  further  finds  that  *>* 
thing  whatever  was  due  to  the  defen^^ 
in  respect  of  profits. 

Brewer,  contra. — The  arbitrator  had*^ 
power  to  delegate  his  authority  and  i^i 
the  taxation  of  the  costs  to  the  Hast^* 

[Parke,  B. — The  submission  is  ^ 
under  the  9  &  10  Will.  3.  c.  15,  andth< 
terms  being  fixed  by  the  Judge  by  coiB«e*| 
of  both  parties,  all  the  consequences  oi 
the  submission  being  made  a  rule  of  ooot 

(1)  1  Hoc.  &  B.  96. 
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I  the    Master    has    power    to 

»nd  plea  is  good,  because  the 
ad  for  not  finally  determining 
i  plaintiff  and  defendant  were 
rs  or  not.  There  may  have 
(lership  otherwise  than  by  deed, 
:h  as  to  any  right  of  the  defen- 
\fits  the  award  is  definite,  yet 
[Murtnership  ought  to  have  been 
pray  or  the  other,  because  the 
e  parties  to  contribution  in  re- 
rtnership  losses  and  liabilities 
n  it,  and  this  award  would  not 
uestion  of  that  kind,  and  either 
be  at  liberty  hereafter  to  assert 
^as  or  that  there  was  not  a  part- 


hiie  replied. 


Cur.  adv.  vulL 


t  was  now  (2)  delivered  by — 

L— Our  judgment  in  this  case 
the  defendant  on  the  last  plea, 
is  bad  because  it  does  not 
lier  there  ever  was  a  partnership 
that  was  one  of  the  points  ex- 
rred  to  the  arbitrator.  Upon 
ilea  we  intimated  during  the 
lat  the  plaintiff  was  entitled  to 

Judgment  accordingly. 


NTY  COURT  APPEAL.] 
8TANCLIFFE,      appellant,      v. 
CLARKE,  respondent, 

"^ourt '^  Particularity  of  Sum- 
T  of  Judge  to  nonsuit — Power 
f  Appeal  to  look  beyond  the 
(/  in  the  Case. 

itiff  took  a  public  house  of  the 
t  the  terms  (among  others)  tliat 
would  purchase  all  his  beer  of 
U,  and  he  gave  to  the  defendant 
ry  note  of  himself  and  a  surety 
'ih  sum  was  to  be  the  liquidated 
case  of  breach.  The  note  was 
U  in  force  unless  the  plaintiff 

—The  demurrer  was  argiied  Jan.  21, 
,  C.B.,  Parke,  B.,  Alderson,  B.  and 

■k  XXI.^EXCIi£Q. 


broke  his  agreement.  The  defendant  in^ 
dorsed  the  note  over,  and  the  indorsees  sued 
on  it  and  compelled  the  plaintiff  to  pay  the 
amount.  The  plaintiff  thereupon  brought  a 
plaint  in  the  county  court  against  the  de- 
fendant. The  summons  and  particulars 
stated,  that  the  plaint  was  brought  ^^  for 
money  paid  by  the  plaintiff  for  and  on  ac- 
count of  the  defendant  to  A.  B.  S^  C.  upon 
a  judgment  obtained  by  them  in  this  court  as 
indorsees  of  a  promissory  note  of  the  plaintiff 
and  one  W,  made  payable  to  the  defendant 
or  his  order,  but  for  which  promissory  note 
the  plaintiff  or  W.  never  received  from  the 
defendant  any  value  or  consideration.*^ 

On  the  trial  before  a  jury  the  defendant 
proved  that  the  plaintiff  had  ceased  to  buy 
his  beer  of  the  defendant  after  February 
1850.  I'he  plaintiff  offered  evidence  to 
shew  that  since  Christmas  1849  the  defen- 
dant had  sent  bad  beer.  This  was  objected 
to,  but  received.  The  defendant  then  applied 
to  the  county  court  Judge  to  nonsuit  the 
plaintiff.  This  he  refused  to  do,  as  the 
plaintiff  declined  to  be  nonsuited.  The  jury 
found  for  the  plaintiff,  and  the  defendant 
appealed.  The  case  which  was  stated  by 
the  Judge  set  out  his  direction  to  the  jury 
(although  it  did  not  appear  that  any 
dissatisfaction  had  been  expressed  by  the 
appellant  respecting  it  at  the  trial),  and 
concluded  by  submitting  to  the  Court  of 
Appeal  the  questions  whether  the  Judge  was 
entitled  to  nonstUt  the  plaintiff  without  the 
consent  of  the  latter,  and  whether  the  evi- 
dence as  to  the  quality  of  the  beer  was 
admissible  under  the  summons. 

Held,  that  the  county  court  Judge  had  no 
power  of  nonsuiting  the  plaintiff  without  his 
consent. 

Held,  also,  that  the  summons  and  particu- 
lars sufficiently  described  the  ground  of 
action,  as  the  defendant  could  not  be  misled 
by  them,  and  that  the  evidence  as  to  the  qua- 
lity of  the  beer  was  admissible  under  them. 

Held,  further,  that  the  functions  of  the 
court  of  appeal  were  not  limited  to  answering 
the  questions  put  in  the  case,  but  that  the 
Court  had  power  to  look  at  the  direction  of 
the  Judge  set  out  in  the  case,  and  as  that 
was  erroneous,  to  order  a  new  trial. 

The  following  case  was  stated  from  the 
County  Court  of  Cheshire  holden  at  Mac- 
clesfield. 
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On  appeal  to  the  Court  of  Exchequer 
between  Robert  Clarke,  plaintiff,  and 
Joseph  Stancliffe,  defendant. 

This  action  was  brought  to  recover  the 
sum  of  50/.  in  full  satisfaction  of  the  larger 
sum  of  57/.  198.  f  the  plaintiff  abandon- 
ing the  excess.  The  cause  of  action, 
as  stated  in  the  summons  and  particu- 
lars, was  for  money  paid  by  the  plain- 
tiff for  the  use  and  on  account  of  the 
defendant  to  F.  Brindley,  R.  Brindley 
and  W.  Thomas,  upon  a  judgment  ob- 
tained by  them  in  this  court  as  indor- 
sees of  a  promissory  note  of  the  plaintiff 
and  one  R.  Ward  made  payable  to  the 
defendant  or  order,  but  for  which  promis- 
sory note  the  plaintiff  or  the  said  R.  Ward 
never  received  from  the  defendant  any 
value  or  consideration. 

At  the  trial,  which  took  place  before  a 
jury,  on  the  17th  of  April  1851,  the  follow- 
ing evidence  was  given  by  or  on  behalf 
of  the  plaintiff,  namely, — that  in  Septem- 
ber 1849,  the  plaintiff  applied  to  one 
Barber  to  transfer  or  sub-let  to  him  a 
public  house  which  he  was  about  to  leave, 
having  occupied  the  same  for  many  years, 
as  tenant  from  year  to  year  to  a  person  of 
the  name  of  Latham;  that  after  several 
interviews  Barber  referred  the  plaintiff  to 
the  defendant,  to  whom,  as  he  stated,  he 
was  under  a  previous  engagement;  that 
the  plaintiff  accordingly  called  upon  the 
defendant,  and  an  arrangement  was  then 
made  which  formed  the  basis  of  the  fol- 
lowing agreement:  —  "Memorandum  of 
an  agreement  made  and  witnessed  this 
17  th  day  of  October  1849,  between  Jo- 
seph Stancliffe,  of  Sutton  near  Maccles- 
field, in  the  county  of  Cheshire,  common 
brewer,  of  the  one  part,  and  Robert 
Clarke,  of  Macclesfield  aforesaid,  inn- 
keeper, of  the  other  part,  whereby  the 
said  J.  Stancliffe  doth  agree  to  accept  the 
said  R.  Clarke,  and  the  said  R.  Clarke 
doth  agree  to  take  all  that  messuage  or 
tenement,  dwelling-house  and  public-house 
known  by  the  name  of  **  The  Swan  with 
Two  Necks,"  situate  at  Christigate,  in 
Macclesfield  aforesaid,  late  in  the  occupa- 
tion of  John  Barber,  together  with  all 
rights,  members,  and  appurtenances  to  the 
same  premises  belonging  or  appertaining, 
to  hold  the  same  uivto  l\\c  said  R,  Clarke 
as  tenant  from  yeax  to  -^e^six  Vo  «t  \iTv^^\ 


the  said  J.  Stancliffe,  tuch  tenaacy  to  com- 
mence  on   the   day   of  the   date   hexeo^ 
yielding  and  paying  therefor   yearly  and 
every  year  during  the  continuance  of  the 
said  tenancy  the  sum  of  25/.  of  lawful 
British  money,  by  even  and  equai  qnar- 
terly  payments,  on  the  17th  day  of  October^ 
the  17th  day  of  January,  the  17th  day  of 
April  and  ^e  17th  day  of  July  in  each 
and  every  year,  the  first  quarterly  pay- 
ment to  be  made  on  the  day  of  the  dite 
hereof^  the  next  quarterly  payment  on  tke 
17  th  day  of  January  nest,  and  so  on,  from 
quarter  to   quarter,   the   said   rent  beii^ 
always  payable  one  quarter  in  advance, 
clear  of  all  deductions.— -[Then  £oUoved 
covenants  by  R.  Clarke  to  pay  the  reat^ 
rates  and  taxes,  and  to  r^Mur  and  deliver 
up  possession.]— And  t^e  said  R.  Clsr^^ 
doth  also  agree  not  to  let  or  assign  the 
said  premises  without  the  licence  and  eoa- 
sent  in  writing  of  the  said  J.  Stancliffi> 
his  executors,  administrators  or  ass^ 
and  to  take  at  a  fair  valuation  the  wbok 
of  the  furniture  and  fixtures  now  apos  the 
said  premises  and  lately  purchassd  .fmi 
the  said  John  Barber;  and  also  doth  |^ 
to  purchase  from  the  said  Joa^h  Stsadlift 
the   whole  of  the  ale,   beer,  and  porttr 
which  shall  be  drunk  or  consumed  io  er 
upon  the  said  premises,  and  to  keep  t 
sufficient  stock  of  malt  liquors  thereoo: 
Provided  always,  that  in  case  of  a  breach 
or  non-performance  of  any  of  the  abow 
terms  and  agreements  on  his  part,  the  m^ 
R.  Clarke  shall  forfeit  and  pay  unto  tie 
said  J.  Stancliffe,  his  executors,  sdmiais- 
trators  or  assigns,  the  sum  of  50/.  of  law- 
ful British  money,  to  be  secured  by  the 
joint  and  several  promissory  note  of  hand 
of  the  said  R.  Clarke  and  R.  Ward,  of 
Macclesfield    aforesaid,    innkeeper,  i^ 
money  to  be  recoverable  as  and  for  ^^ 
dated  damages.     As  witness  the  haodiof 
the  parties  the  day  and  year  first  belbre 
written. 

••  Joseph  Sttndift. 
"  Robert  Ciaike. 
**  Witness,  John   Skivratt,   Clerk  to  Mr. 
Parrott,  solicitor,  Macdesfi^." 
That  this  agreement  was  executed  ^J 
the  plaintiff  on  the  1 7th  of  October  foUP^' 
ing,  and  that  at  the  same  time  the  note 
referred  to    in    the   auiamoQs  sod  p^J 
>i\R,N3\^\^  '^^A  si^ed  by  the  plaintiff  «^" 


HILARY  TERM,  1852. 


lai 


I  Buretj,  4rhich  note  was  as 

MMclwfield,  17th  October,  1849. 
ud,  we  jointly  and  severally 
ay  to  Mr.  Joseph  StanclifTe  or 
m  of  fifty  pounds  for  value 

"  Robert  Clarke. 

"  Robert  Ward." 
ediately  on  the  completion  of 
mts,  the  plaintiff  paid  for  the 
I  took  possession  of  the  pre- 
Ing  the  keys  from  Barber,  to 
mmunicated  the  fact  that  an 
had  been  made.  That  up  to 
notice  to  quit  had  been  given 
by  Barber,  nor  had  he  done 
reby  his  tenancy  was  deter- 
it  about  the  middle  of  the 
November,  the  said  Latham 
le  plaintiff  for  the  rent  which 
lue  from  Barber  on  the  12  th 
len  last  past.  That  in  conse- 
at  then  transpired  Barber  and 
ealled  upon  Latham  in  a  few 
after  paying  his  rent,  Barber 
proposals  by  which  he  would 
ieved  from  all  further  liability, 
gement  was  come  to.  That 
interview,  the  plaintiff  told 
he  had  taken  the  premises 
endant  and  Barber.  That  in 
^  the  plaintiff  paid  the  defen- 
4d.  for  a  quarter's  rent  less 
.  That  about  the  middle  of 
^  month,  the  plaintiff  agreed 
to  take  a  lease  of  the  same 
1  him  for  three  years,  to  com- 
be 12th  of  October  last  past 
sd  rent,  and  that  such  lease 
gly  prepared  and  executed, 
the  12th  of  March  1850. 
18  produced  and  given  in  evi- 
trial.)  That  in  the  course  of 
ith  of  March,  Latham  served 
t  as  well  as  Barber  with  a 
lit.  That  in  the  following 
>laintiff  sub-let  the  premises 
to  one  Royle,  who  left  in  a 
en  he  again  sub-let  them  to 
b^  who  was  in  possession  until 
mencement  of  these  proceed- 

0  in  evidence,  that  in  taking 


possession  of  the  premises  in  October 
1849,  the  plaintiff  commenced  ordering 
ale  and  porter  from  the  defendant,  and 
that  such  orders  were  renewed  from  time 
to  time  imtil  the  middle  of  February  in 
the  following  year,  when  in  consequence, 
as  the  plaintiff  allied,  of  the  inferior 
quality  of  the  liquor  supplied,  he  discon- 
tinued dealing  with  the  defendant  alto- 
gether. On  the  part  of  the  plaintiff,  it 
was-then  proposed  to  shew  that  the  ale  and 
porter  supplied  by  the  defendant  subse- 
quent to  Christmas  1849,  was  in  fact  bad 
and  unmarketable ;  it  was,  however,  ob- 
jected, on  behalf  of  the  defendant,  that 
such  evidence  was  inadmissible  "under  the 
summons  in  the  present  action."  But  the 
objection  was  overruled,  the  Judge  saying 
that  if  necessary  he  would  direct  the  jury 
to  find  that  fact  specially.  Evidence  was 
then  given  that  the  plaintiff  had  made 
frequent  complaints  upon  the  subject  to 
the  defendant,  and  that  some  of  the  beer 
supplied  was,  in  fact,  of  an  inferior  quality 
or  in  bad  condition.  That  portion  had 
been  returned  or  rejected.  And  lastly  it 
was  proved  that  in  September  1850,  the 
defendant  indorsed  the  promissory  note 
above  mentioned,  for  vsdue,  to  Messrs. 
Brindley  &  Thomas,  who  sued  the  plaintiff 
and  Ward  for  the  amount  and  recovered 
judgment  against  them  for  57^.  19«.  debt 
and  costs,  and  that  the  plaintiff  had  satis- 
fied the  judgment.  On  the  part  of  the 
defendant,  it  was  submitted  that  there 
was  no  case  for  the  jury,  and  that  the 
plaintiff  must  be  nonsuited,  for  that  the 
only  question  under  the  summons  was 
whether  there  had  been  any  consider- 
ation for  the  promissory  note  mentioned 
therein ;  that  the  agreement  of  the  17th 
of  October  was  such  consideration;  that 
the  plaintiff  had  upon  his  own  shewing 
broken  it  by  ceasing  to  deal  with  the 
defendant,  and  by  sub-letting  to  Royle 
and  Ashworth  ;  that  in  either  case  he  was 
liable  for  the  50/.  for  which  the  note  was 
made,  and  that  he  could  not  recover  the 
same  as  money  paid  to  the  defendant's  use, 
the  agreement  never  having  been  rescinded. 
The  plaintiff  refusing  to  be  nonsuited, 
the  Judge  ruled  that  the  case  must  go  to 
the  jury.  No  witnesses  were  called  for 
the  defendant. 
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In  summing  up  the  Judge  directed  the  for  it.     The  ev; 

jury    {inter  alia)  that  the  breach  by  the  the  beer  was  no 

plaintiff  of  any  of  the  stipulations  con-  tion  that  the  pi 

tained  in  the   agreement  of  the  17th  of  of  the  defendant 

October  1849,  would  entitle  the  defendant  no  condition  th 

to  a  verdict,  but  that  if  the  jury  should  be  plaintiff  should 

of  opinion  (which  was  scarcely  possible  on  ligation.     He  c; 

the  face  of  the  admissions)  that  the  plaintiff  the  beer  as  a  di 

had  observed  them  all,  except  in  ceasing  to  be  a  ground  for 

deal  with  the  defendant  for  ale  and  porter,  Sessions  (1). 
they  would  then   say  whether  the  liquor  [Parkk,  B.- 

supplied  by  the  latter  was  of  a  marketable  gagement  here 

quality.     The  jury  found  for  the  plaintiff  good;  but  sure 
"generally,"  damages  50/.  It  may  be  h 

The   questions  for  the  opinion  of  the  cross  action,  bu 

Court  were — first,  whether  the  Judge  ought  agreement.     Tl 

to  have  nonsuited  the  plaintiff,  notwith-  broken  by  the  p] 

standing  the  latter's   refusal   to  be  non-  his  beer  of  th< 

suited ;  secondly,  whether  evidence  as  to  second  clear  br 

the  quality  of  liquor  supplied  by  the  de-  let  the  premises 
fendant  to   the  plaintiff  was  admissible ;  [Parke,  B.- 

thirdly,  whether  the  Judge  was  right  in  justified  in  ceat 

receiving  evidence  as  to  the  letting  of  the  defendant  becai 

premises  by  Latham  to   the   plaintiff  in  dant  had  sent  I 
February  1851,  the  admissibility  of  such  (He  was  hen 

evidence  not  having  been  disputed  at  the  Cowling^  for 

trial.  below. — The  o 

Welshy^  for  the  appellant,  the  defendant  contract.     It  ^ 

below. — First,  it  is   submitted,    that   the  the   beer   sent 

Judge  of  a  county  court  has  power  to  non-  be  good.  Thi 
suit  without  the  consent  of  the  plaintiff  in  to  shew  that  t 
the  suit.  At  common  law,  if  a  plaintiff  in  tice  of  sending 
an  action  ch.ooses  to  say  that  he  appears  made  out,  the 
when  called,  he  cannot  be  nonsuited.  But,  released  from 
according  to  the  statute  9  &  10  Vict.  c.  95.  with  him.  Tht 
8.  79,  if  a  plaintiff  fails  to  appear  the  cause  is  not  inconsist 
must  be  struck  out ;  and  if  he  appears  but  not  proved  th< 
does  not  make  out  his  case,  it  shall  be  law-  of  sending  bad 
ful  for  the  Judge  to  nonsuit  the  plaintiff,  the  plaintiff  s 
The  intention  of  ^the  legislature  probably  bad  malt,"  wo 
was  to  do  away  with  the  power  of  going  to  occasions  only 
a  jury.  In  the  Court  be 

[Parke,  B. — The  statute  means  to  give  dence  was  not 
a  power  of  nonsuiting  in  the  ordinary  rally,  but  mere 
course.  It  cannot  be  done  without  the  under  the  sun 
consent  of  the  plaintiff.]  offered  to  shei 

Secondly,  the  only  question  open  within  been  forfeited, 
the  terms  of  the  summons  was,  whether  [Parke,  B.- 

there   was  a  legal    consideration    for    the  that  the  plainti 

making  of  the  promissory  note.  The  plain-  the  note  was  n 

tiff  seeks  to  recover  back  the  amount  he  It  is  clear  tha 

had  been  paid  to  the  holders  of  the  note  consideration, 
as  money  paid  to  the  defendant's  use,  on 
the  ground  that  there  \sas  uo  consideration  (i; 
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int.  The  plaintiff's  real  case  is 
was  no  breach.  Is  that  open 
ummons  ?] 

plaint  was  made  as  to  the  sum- 
particulars  on  the  part  of  the 
He  knew  perfectly  well  what 
OT's  case  was. 

in  reply. — The  meaning  of  the 
3st]on  is,  whether  the  evidence 
ility  of  the  beer  was  admissible 
summons.  It  is  submitted  that 
admissible  under  the  summons, 
not  relevant  to  the  grounds 
it;  for  whether  the  beer  was 
d  could  not  affect  the  question 
e  note  had  originally  been  given 
nsideration.  The  summons  docs 
1  the  defendant  what  the  real 
contention  is.  It  says  that  there 
isideration  for  the  note,  and  the 
at  at  the  trial  to  be  set  up  is, 
was  a  good  consideration  for  it, 
there  was  a  suspension  of  the 
e  on  it  until  there  was  a  breach 
semen t  upon  which  the  note  was 
that  there  had  been  no  breach, 
immons  simply  been  for  money 
e  defendant's  use,  possibly  this 
light  have  been  admissible.  But, 
summons  in  the  largest  sense, 
was  no  breach  of  the  agree- 
evidence  ought  to  have  been 

,  B. — The  evidence  as  to  the 
the  beer  was  admissible  if  the 
I  admit  it.] 

ection  of  the  Judge  was  wrong 
the  jury  to  infer  that  if  the  beer 
^y  the  defendant  on  any  one 
as  bad,  that  that  would  justify 
iff  in  buying  his  beer  generally 

,  B. — ^\Ve  are  not  asked  whether 
3n  is  right.     Can  we  go  beyond 
>n  put  to  us?] 
ection  is  set  out  by  the  Judge 

the  case.     The  Court  will  look 
>le  case,  and  not  merely  to  the 
put  at  the  conclusion. 
7.— There  is  no  averment  in  the 

the  defendant  was  dissiitisficd 
Irection.] 

B. — In  this  case  certain  points 


of  law  are  submitted  to  this  Court.  They 
are  contained  in  three  questions  stated  to 
us  by  the  Judge.  With  regard  to  the  first 
question,  whether  the  Judge  ought  not  to 
have  nonsuited  the  plaintiff,  notwithstand- 
ing his  refusal,  there  is  no  difficulty. 
The  act  directs  that  in  certain  cases  the 
county  court  Judge  may  nonsuit.  I  take 
it  that  the  term  nonsuit  is  used  in  this  act 
in  the  same  sense  as  it  is  in  all  cases  at 
common  law,  in  which  it  is  optional  with 
a  plaintiff  whether  he  will  be  nonsuited  or 
not.  The  Judge  therefore  had  no  power 
to  nonsuit  without  consent.  The  second 
question  is,  whether  evidence  of  the  quality 
of  the  liquor  was  admissible  ?  This  must 
be  taken  to  be  asked  with  reference  to  the 
plaintiff's  summons  and  particulars  of 
demand,  which  are  in  this  form. — [He 
here  read  the  particulars  as  stated  in  the 
case.] — We  have  some  difficulty  in  saying 
what  construction  is  to  be  put  upon  them. 
If  these  particulars  are  strictly  construed, 
as  a  declaration  would  be,  they  cannot  be 
supported,  for  it  is  not  true,  as  alleged  in 
the  particulars,  that  the  defendant  received 
no  value  or  consideration  for  the  promissory 
note.  The  case  appears  to  be  this :  that 
in  consideration  the  defendant  would  de- 
mise to  him  a  certain  house,  which  he  had 
no  right  to  demise,  the  plaintiff  entered 
into  a  contract  with  the  defendant  that  he 
would  purchase  of  the  defendant  all  the 
ale  and  beer  that  should  be  consumed  on 
the  premises.  At  the  time  that  this  agree- 
ment was  entered  into,  and  bearing  the 
same  date,  the  promissory  note  was  given. 
There  was  a  stipulation  in  the  agreement, 
that  in  case  of  any  breach  of  that  agree- 
ment the  plaintiff  should  pay  the  amount 
of  the  note  as  liquidated  damages.  The 
true  account  of  the  transaction,  therefore, 
was,  that  the  promissory  note  which  the 
plaintiff  has  been  compelled  to  pay  to  the 
indorsees  was  a  note  given  for  value,  as  it 
was  in  consequence  of  a  demise  made,  which 
demise  was  a  benefit  to  the  plaintiff,  though 
the  defendant  had  no  power  to  demise,  for 
the  plaintiff  got  possession  under  the  agree- 
ment, and  was  in  possession  under  it  for  a 
considerable  time.  If  the  plaintiff  is  to  be 
bound  by  his  particulars  in  a  strict  sense, 
he  cannot  recover  under  them.  But  I 
think  that  for  the  sake  of  j^etting  substan- 
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tial  justice  we  must  deal  with  these  parti- 
culars as  we  do  with  particulars  in  the 
superior  courts.  We  must  see,  not  whether 
the  particulars  are  accurate  in  every  respect, 
hut  whether  the  defendant  could  he  misled 
hy  them.  Now,  looking  at  these  parti- 
culars, I  do  not  helieve  that  the  defendant 
could  he  mistaken.  The  particulars  mean 
to  say  that  the  plaintifF  has  heen  compelled 
to  pay  a  note  which  he  was  not  hound  to 
pay.  The  defendant  knew  perfectly  well 
all  the  circumstances  of  that  note.  There 
must  he  a  liheral  interpretation  put  upon 
the  words  of  the  summons.  The  plaintiff 
could  not  succeed  if  he  had  hroken  any  of 
the  conditions  of  the  agreement.  We  are 
therefore  of  opinion  that  it  was  competent 
for  the  plaintiff  to  shew  that  no  hreach  of 
the  agreement  had  taken  place  so  as  to 
entitle  the  defendant  to  indorse  over  the 
note.  On  the  third  point  it  is  clear  that 
it  was  competent  for  the  Judge  to  receive 
the  evidence,  though  not  properly  adrais- 
sihle,  as  no  objection  was  made  to  it  on 
the  part  of  the  defendant  at  the  trial. 
These  observations  would  answer  all  the 
points  included  in  the  formal  questions 
put  in  the  case.  But  we  now  come  to  a 
point  upon  which  we  entertain  some  doubt, 
namely,  whether  looking  at  the  act  of  par- 
liament which  gives  the  appeal— the  statute 
13  &  14  Vict.  c.  61. — we  are  to  be  strictly 
confined  to  the  precise  questions  submitted 
to  us  by  the  Judge.  Section  15.  of  that 
act  says,  that  "  such  appeal  shall  be  in  the 
form  of  a  case,"  &c.  The  Judge  does  not 
confine  himself  to  asking  the  three  questions, 
and  stating  only  facts  sufficient  to  render 
those  questions  intelligible;  but  he  sets 
out  his  own  direction,  which  it  was  com- 
petent to  the  parties  to  object  to.  I  can- 
not help  thinking  that  the  direction  of  the 
Judge  was  erroneous.  He  says  any  one 
breach  of  the  condition  would  entitle  the 
defendant  to  a  verdict.  That  was  perfectly 
true;  but  he  goes  on  to  say,  **  if  the  jury 
should  be  of  opinion  that  the  plaintiff  had 
observed  them  all,  except  in  ceasing  to 
deal  with  the  defendant  for  ale  and  porter, 
they  would  then  say  whether  the  liquor 
supplied  by  the  latter  was  of  a  marketable 
quality."  There  was  ample  evidence  that 
the  plaintiff  had  broken  his  contract  by 
sub-demising  the  house.     With  regard  to 


the  condition  as  to  the  purchase  of  the  ate 
and  porter,  it  is  not  the  only  question 
whether  the  liquor  on  one  occasion  was  of 
an  unmarketable  quality.  If  the  contract 
be  literally  construed,  the  quality  of  die 
liquor  is  immaterial ;  but  a  reasonable  con- 
struction must  be  put  upon  it.  There  is 
a  duty  on  the  part  of  the  defendant  to 
supply  good  liquor  corresponding  to  tiie 
obligation  on  the  plaintiff  to  buy  of  him. 
The  plaintiff  was  not  bound  to  take  (ram 
the  defendant  malt  liquor  unfit  to  be  drunk. 
If  good  liquor  was  not  sent  the  plaintiff 
might  send  back  that  portion  ;  but  it  does 
not  follow  that  if  bad  liquor  was  sent  on 
one  occasion  that  would  justify  the  plain- 
tiff in  avoiding  the  contract  altogether  and 
in  dealing  with  other  persons.  As  tbst 
part  of  the  direction  is  wrong,  there  miist^^ 
be  a  new  trial.  ^ 

Platt,  B. — In  this  case   the  plainti^^ 
demised  a  public  house  to  the  plamti^  ^^ 
a  certain  rent.     The  plaintiff  also  enters 
into  two  stipulations ;  one  was  not  to  tub- 
let  without  the  defendant's  consent  in  in:nf- 
ing,  the  other  not  to  purchase  malt  liquor        , 
from  any  other  person,  but  to  piircbse         j 
from  the  defendant  all  the  malt  liquor  t&it 
was  consumed  on  the  premises.    For  Ae 
purpose  of  securing  the  due  peifbnDMCc 
of  this  agreement,  it  was  arranged  tbat  a 
promissory   note   should    be  given.    It 
appears  by  the  evidence  that  Ae  plsbtiff 
ceased  to  purchase  his  beer  of  the  ddfendiot 
and  did  sub-let  the  house.     Th^rewert, 
therefore,  two  clear  breaches  of  the  agwe- 
ment.     The  defendant  indorsed  the  note 
over,  and  the  indorsees  sued  the  plaintiff 
upon  it  and  recovered  the  amount.   T^ 
plaintiff  thereupon  brings  the  present  action 
to  recover  the  amount  so  extorted  ftotn 
him,  and  he  claims  the  money  as  iDoney 
paid  to  the  use  of  the  defendant.    He»y» 
in  his  summons  and  particulars  that  t3ie 
money   was   paid  on   a  promissory  nfl** 
made  by  him,  for  which  there  was  no. con- 
sideration.    It  seems  to  me  that  it  vouW 
be  most  unjust  to  bind  down  the  plaintiff 
to  the  very  words  of  the  particuian.   T^ 
substance  of  the  particulars  is,  **!  seek  to 
recover  from  you  the  sum  of  money  ^^"^ 
has  been  obtained  from  me  by  the  indorsee* 
upon  the  judgment  which  was  given  agai"'| 
me."      Could   the   defendant  doubt  that 
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i  question  to  be  tried  in  the  action  was, 

foUier  the  defendant  had  the  right  to  sue 

911  the  note,  for  the  indorsees  must  be 

isidered  as  suing  for  the  benefit  of  the 

endant?     I  think  that  there  is  no  valid 

ection  to  the  particulars.      They  did 

mislead  and  could  not  mislead.     With 

■rd  to  the  first  question  put  to  us,  most 

questionably  the  Judge  had  no  right  to 

isuit  the  plaintiff  if  he  wished  to  have 

verdict  of  the  jury  on  his  case.     It  is  in 

plaintiff's  own  power  to  say  whether  he 

i  be  nonsuited,  and  if  he  chooses  to  take 

opinion  of  the  jury,  it  is  the  duty  of  the 

Ige,  if  the  facts  shew  that  the  plaintiff 

no  clause  of  action,  to  direct  the  jury 

find  for  the  defendant.     On  the  second 

fit,  I  am  clearly  of  opinion  that  evidence 

to  the  quality  of  the  liquor  supplied 

Id  be  given.     It  seems  it  was  put  in 

tbe  purpose  of  shewing  that  the  plain- 

I  -was  not  compellable  to  go  on  dealing 

b  tbe  defendant.     As  to  the  third  point, 

objection  can  be  made  to  the  admission 

tbe  evidence,  which  was  not  objected  to 

tbe  trial.     But  I  think  that  the  direction 

the  Judge  was  wrong.     The  question 

;  put  by  him  to  the  jury  in  such  a  way 

jO  tend  to  mislead  them.     The  statute 

&  14  Vict.  c.  61.  ss.  14,  15.  says,  if 

sr  party  shall  be  dissatisfied  with  the 

nnination  or  direction  of  the  Court  in 

t   of  law  or  with   the   admission  or 

tion  of  evidence,  &c.,  a  case  may  be 

d   for  the  opinion  of  the  Court  of 

iL      The  case  is  what  we  have  to 

der  here.     I  see  nothing  in  sect.  15. 

\  confines  the  opinion  of  the  Court 

to  the  questions  put  at  the  conclu- 

f  the  case ;  but  I  think  that  we  are 

to  see  whether,  on  the  whole  case, 

has  been  done ;  and,  as  we  find  that 

dge  was  wrong  in  his  direction  in 

f  law,  that  it  is  our  duty  to  direct  a 

d. 

*y  applied  for  costs. 

5,  B. — It  must  follow  the   usual 
he  successful  party  gets  his  costs. 

mt  reversed.  New  trial  ordered. 
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Landlord  and  Tenant — Alteration  of  Rent 
not  a  fresh  Demise — County  Courts — JuriS" 
diction — 9  ^  10  Vict.  c.  95.  s.  122. 

The  defendant  entered  into  a  written 
agreement  with  the  plaintiff  to  take  certain 
premises  at  a  rent  of  20s.  a  week,  payable 
on  demand,  and  subject  to  four  weeks*  notice 
to  quit  on  either  side.  During  the  continu- 
ance of  this  tenancy,  a  verbal  agreement  was 
made  between  the  parties  that  the  rent  should 
be  Ids.  a  week,  and  the  defendant  for  several 
weeks  paid  this  reduced  amount,  and  on  one 
occasion  submitted  to  a  distress. 

Held,  that  there  was  no  fresh  demise,  and 
that  the  original  rent  continued  to  be  the  rent 
payable  for  the  premises,  and  therefore  that 
no  proceedings  could  be  taken  in  the  county 
court  under  the  122nd  section,  as  the  juris- 
diction of  that  Court  does  not  attach  where 
either  the  rent  or  the  value  of  the  premises 
exceeds  501.  a  year. 

Prentice  moved  for  a  rule  calling  upon 
the  plaintiff  in  the  above  cause,  and  the 
Judge  of  the  County  Court  of  Surrey,  to 
shew  cause  why  a  writ  of  prohibition 
should  not  issue  to  restrain  the  Judge  of 
the  said  court  from  proceeding  in  the  above 
plaint,  which  had  been  brought  under  the 
122nd  section  of  the  Cottnty  Courts  Act(l). 
Upon  the  affidavits  it  appeared  that  the 
defendant  had,  on  the  15th  of  January  1849, 
entered  into  a  written  agreement  with  the 
plaintiff  to  take  the  premises,  No.  54, 
Lower  Marsh,  Lambeth,  at  a  rent  of  20s. 
per  week,  payable  as  demanded  by  the 
plaintiffs.  Four  weeks'  notice  to  quit 
by  either  of  the  parties  was  to  be 
a   sufficient  notice.     Afler  this  rent  had 

(1)  That  section  enacts,  "That  when  and  so 
soon  as  the  term  and  interest  of  the  tenant  of  any 
house,  land,  or  other  corporeal  hereditament,  where 
the  value  of  the  premises  or  the  rent  payable  in 
respect  of  such  tenancy  does  not  exceed  the  sum  of 
50L  by  the  year,  and  upon  which  no  fine  shall  have 
been  paid,  shall  have  ended,  or  shall  have  been  duly 
determined  by  a  legal  notice  to  quit,  and  such 
tenant,  or,  if  such  tenant  do  not  actually  occupy 
the  premises,  or  occupy  only  a  part  thereof,  any 
person  by  whom  the  same  or  any  part  thereof  shall 
be  then  actnally  occupied,  shall  neglect  or  refuse  to 
quit  and  deliver  up  poaseosion  of  the  premises,  or 
of  such  part  thereofrespectively,  it  shall  be  lawful," 
&c. 
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been  paid  for  some  time,  the  plaintiffs 
verbally  agreed  with  the  defendant  to 
reduce  the  rent  to  16^.  a  week,  which 
redaced  amount  was  paid  on  several  oc- 
casions, and  a  distress  also  submitted 
to  for  that  amount.  It  was  also  sworn 
by  the  defendant  that  the  premises  were 
now  worth  60/.  a  year  rent,  and  100/. 
premium  for  the  goodwill  of  the  business. 
At  the  hearing  before  the  county  court 
Judge,  it  was  objected  that  he  had  no 
jurisdiction,  as  both  the  rent  and  the  value 
of  the  premises  were  more  than  50/.  Judg- 
ment was,  however,  given  for  the  plain- 
tiff, and  this  rule  was  now  moved  for.  The 
rent  payable  for  these  premises  is  still  that 
mentioned  in  the  agreement  of  demise, 
because  the  subsequent  verbal  agreement 
is  not  operative.  A  written  agreement 
may  be  discharged,  but  not  altered  by  a 
verbal  agreement — Marshall  v.  Lynn  (2). 
It  will  be  argued  that  the  change  of  rent 
operated  as  a  re-demise  at  the  new  rent, 
and  therefore  is  a  surrender  by  operation 
of  law,  within  the  principle  laid  down  in 
Lyon  V.  Reed  (3).  Here  the  same  person 
remains  in  possession,  and  there  is  nothing 
upon  which  a  surrender  by  operation  of 
law  can  be  founded.  That  term  is  pro- 
perly applicable  to  cases  where  the  owner 
of  a  particular  estate  has  been  a  party  to 
some  act,  the  validity  of  which  he  is  by 
law  afterwards  estopped  from  disputing, 
and  which  would  not  be  valid  if  his  par- 
ticular estate  continued. 

[Parke,  B. — A  fresh  demise  to  the  same 
person  would  be  a  surrender  by  opera- 
tion of  law.  A  term  of  one  hundred  years 
would  be  surrendered  if  there  was  a  new 
demise  for  a  week.] 

This  verbal  arrangement  would  not  be  a 
binding  agreement.  There  is  no  consider- 
ation nor  any  sufficient  evidence  to  support 
a  new  tenancy.  He  referred  to  Nickells  v. 
AthersUme  (4),  Cannan  v.  Hartley  (5)  and 
2  Smithes  Leading  CaseSy  459  a,  i.  The 
annual  value  is  also  sworn  to  be  above  50/., 
and  the  jurisdiction  is  taken  away  if  either 
the  value  or  the  rent  is  above  50/.  a  year. 

(2)  6  Mee.  &W.  109;  s.  c.  9  Law  J.  Rep.  (n.s.) 
Exch.  126. 

(5)  13Ibid.285;  S.C.  13  Law  J.Rep.(N.8.)  Excb. 
377. 

(4)  10  as.  Rep.  944;  s.c.  IG  Law  J.  Rep. 
(H.8.)aB.871. 

(6)  19  Law  J.  Rep.  (^i^.a.^  C.Y.  Vl^. 


Pearson  shewed  cause  in  the  fint  is 
stance. — There  was  a  surrender  by  open 
tion  of  law,  for  the  fact  of  payment  ^  th 
reduced  rent  and  the  submitting  to 
distress  will  bring  the  case  within  th 
principle  of  Lyon  v.  Beed,  He  referre 
on  this  point  to  Nickells  v.  jiihersimi 
Doe  d.  Monk  v.  Oeekie  (6)  and  CImi 
V.  Moore  (7).  The  consideration  for  it 
abatement  of  the  rent  is  the  continuanc 
of  the  relation  of  landlord  and  tenant- 
Buckworth  v.  Simpson  (8).  In  Gore  i 
Wright  (9)  the  defendant's  giving  up  poi 
session  was  held  a  sufficient  consideratio 
for  an  abandonment  of  rent. 

[Parke,  B. — The  agreement  is  certain]; 
strong  evidence  that  the  premises  were  no 
worth  more  than  50/.  a  year,  but  my  dM- 
culty  is  as  to  the  tenancy.] 

[Martin,  B. — Is  it  sworn  that  theysr 
worth  less  than  50/.  a  year  ?] 

[^Prentice, — No ;  and  the  affidavit  of  t^ 
defendant  is  distinct  that  they  are  wot^:, 
more.] 

Where  there  is  a  rent  that  is  the  crl/^ 
rion,  and  the  rent  is  now  only  16t.  a  weei. 

[Alderson,  B. — That  cannot  be  lo 
always.  Suppose  a  man  takes  a  pisce  of 
land  and  pays  25/.  a  year  ground  lent, 
and  he  builds  a  house  on  it  worth  500/.  t 
year,  could  the  owner  of  the  land  goto 
the  county  court  under  this  section  ?j 

[Parke,  B. — ^There  is  nothing  in  tke 
second  agreement  to  prevent  the  iudloid 
from  insisting  upon  the  original  rent  It 
is  only  an  indulgence,  which  he  rosy  ^ 
an  end  to  at  any  time.  The  county  court 
has  no  jurisdiction  if  the  rent  is  above  50t 
There  is  no  clear  intention  to  make  a  fitth 
demise,  and  therefore  no  surrender.] 

[Martin,  B. — I  cannot  see  what  ew* 
sideration  there  is  for  the  second  agw«' 
ment.] 

By  the  Court. — The  rule  will  be  abw- 
lute  for  a  prohibition. 

Rfde  accor^jl' 


(6)  5  aB.  Rep.  841 ;  8.  c.  13  I^w  /.  Rep.  («•*•) 
Q.R.  239. 

(7)  1  Jo.  &  Lat.  723.  ^     . 

(8)  1  Cr.M.&R.834;  s. c.  4  Law  J.  Rep. (»•*•' 
Exch.  KM-.  ^^,v 

(9)  8  Ad.  &  E.  118 ;  ft.  c.  7  Law  J.  B*p.  (**' 
aR.  147. 
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CABR  V.  JACKSON. 

and  Agent — Charier-party — 
real  Principal  although  de^ 
)elf  as  Agent, 

%  describes  himself  in  a  written 
an  agent  for  a  principal  not 
s  liable  upon  the  contract,  if 
the  real  principal.  But  where 
rty  contained  a  clause,  **that 
oarig  being  concluded  by  C  T. 
mdant),  on  behalf  of  another 
\t  abroad,  it  is  agreed  that  all 
7.  T*  /•  ceases  as  soon  as  he 
the  cargo"  evidence  that  the 
d  bought  and  paid  for  the  goods 
%ame,  and  that  at  the  port  of 
hey  had  been  claimed  by  and 
a  person  who  produced  an 
\  of  lading,  which  the  captain 
d  to  the  defendant,  was  held 
)  render  the  defendant  liable  in 
thefreight, 

k  for  freight  upon  a  charter- 

Q  assumpsit. 

sJ,  before  Piatt,  B.,  at  the  last 
Summer  Assizes,  Uie  eharter- 
i    which    the   defendant    was 

made  liable,  was  put  in.  It 
«tween  the  plaintiff  and  the 
a  the  usual  form,  with  the 
the  following  proviso : — **  This 
r  being  concluded  by  Mr.  C. 
(the  defendant)  on  behalf  of 
y  resident  abroad,  it  is  agreed 
Uity  of  the  former  ceases  as 
s  shipped  the  cargo.  The  vessel 
ssed  to  the  charterer's  agent 
lying  the  usual  commission  of 
'*  The  goods  were  to  be  de- 
)  freighter  or  his  assigns,  freight 
n  delivery.     It  was  objected, 

the  defendant,  that  in  conse- 
is  proviso,  it  was  not  open  to 
to  charge  him  personally  upon 
-party.  The  objection  was 
itii  leave  to  move  for  a  non- 
▼idence  was  then  given  that 
rival  of  the  vessel  at  Genoa,  a 
leed  a  bill  of  lading,  but  not 
he  captain  of  the  ship,  and 
goodB ;  and  that  the  captain, 

H^  XXI.^EXCHIQ. 


after  taking  the  advice  of  the  consul,  had 
delivered  the  goods  to  him  as  the  agent  of 
the  defendant.  It  was  also  proved  that 
the  defendant  had  bought  and  paid  for  the 
goods  in  his  own  name.  Upon  this  evi* 
dence,  the  jury  found,  in  answer  to  a  qoes* 
tion  put  by  lus  Lordbhip,  that  the  defen- 
dant was  the  zeal  owner  of  the  goods,  and 
a  verdict  was  taken  for  the  plaintiff  for  the 
amount  claimed.  A  rule  was  obtained  in 
the  following  tenn  for  a  new  trial,  or  for  a 
nonsuit,  against  which — 

Knowles  and  Brown  now  shewed  cause. 
— The  defendant  was  liable  upon  this 
charter-party,  notwithstanding  the  proviso 
which  is  relied  upon  to  exempt  bun,  be* 
cause  that  merely  means,  that  he  may 
relieve  himself  itom  liability  by  naming 
his  foreign  {Hrincipal,  but  until  that  time 
he  is  liable  slthough  he  calls  himself  agents 
This  would  be  the  case  independenUy  of 
the  fact,  that  in  this  case  he  is  the  owner 
of  the  goods,  and  therefore  himself  the 
principal.  All  the  authorities  were  re- 
cently discussed  and  examined  by  the 
Court  of  Queen's  Bench  in  Schmah  v. 
Avery  (1),  where  it  was  held  that  the 
plaintiff  was  entitled  to  sue  upon  a  charteiv 
party  as  principal,  although  in  it  he  was 
described  as  "  agent  of  the  freighter,"  and 
there  was  a  provision  limiting  lus  liability 
just  as  in  this  case,  except  that  the  woindb 
"resident  abroad"  were  omitted.  The 
note  to  Thomson  v.  Davenport  (2)  was  there 
relied  upon  as  establishing  from  all  the 
cases  that  "  if  A.  state  himself  to  be  an 
agent,  and  have  really  no  principal,  he  is 
in  law  himself  the  principal."  The  Court, 
in  an  elaborate  judgment,  examined  the 
cases  of  Bickerton  v.  BurreU  (3),  Jenkins 
v.  Hutchinson  (4),  Rayner  v.  Grote  (5), 
Humble  v.  Hunter  (6)  and  Smyth  v«  Anders 
son  (7),  and  thus  concluded  their  judgment: 
— *^  After  all  the  question  is  reduced  to 
this,  whether  we  are  to  assume  that  the 
defendant  did  so  rely  on  the  character  of 

(1)  20  Law  J.  Rep.  (K.a.)  aB.  228. 

(2)  2  Smith,  L.C.  226. 

(3)  5  M.  &  S.  883. 

(4)  18  Law  J.  Rep.  (n.s.)  aB.  274. 

(5)  15Mee.&W.359;  8.0. 16  Law  J.  Rep.  (if.8.) 
£xch.  79. 

(6)  12  Q.B.  Rep.SlO ;  8.  c.  17  Law  J.  Rep.(ifA) 
aB.  350. 

(7)  7  Com.  B.  Rep.  21;  8.e.  18  Law  J.  Rep. 
(M.S.)  C.P.  109. 
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the  plaintiff  as  agent  only,  and  would  not 
have  contracted  with  him  as  principal,  if 
he  had  known  him  so  to  he,  and  are  to  lay 
it  down  as  a  hroad  rule,  that  a  person  con- 
tracting as  agent  for  an  unknown  and 
mi-named  principal,  is  precluded  from 
saying,  •!  am  myself  that  principal.' 
Douhtless  his  saying  so  does  in  some 
measure  contradict  the  written  contract, 
especially  the  concluding  clause,  which 
says,  *  this  charter-party  heing  concluded 
on  hehalf  of  another  party,'  &c.  for  there 
was  no  such  party.  It  may  he  that  the 
plaintiff  entered  into  the  charter-party  for 
some  other  party,  who  had  not  absolutely 
authorized  him  to  do  so,  and  afterwards 
declined  taking  it,  or  it  may  be  that  he 
intended  originally  to  be  the  principal. 
In  either  case  the  charter-party  would  be, 
strictly  speaking,  contradicted;  yet  the 
defendant  does  not  appear  to  be  preju- 
diced, for  as  he  was  regsurdless  who  the  real 
freighter  was,  it  should  seem  he  trusted  for 
his  freight  to  his  lien  on  the  cargo.  But 
there  is  no  contradiction  of  a  charter-party 
if  the  plaintiff  can  be  considered  as  filling 
two  characters,  namely,  those  of  agent  and 
principal.  A  man  cannot  in  strict  propriety 
of  speech  be  said  to  be  agent  to  himself, 
yet  in  contracts  of  this  description  we  see 
no  absurdity  in  saying  that  he  might  fill 
both  characters,  that  he  might  contract  as 
agent  for  the  fireighter,  whoever  that  freighter 
might  turn  out  to  be,  and  might  still  adopt 
that  character  of  freighter  himself  if  he 
choose.  There  is  nothing  in  the  argument 
that  the  plaintiff's  responsibility  is  ex- 
pressly made  to  cease  '  as  soon  as  the 
cargo  is  shipped,'  for  that  limitation  plainly 
applies  only  to  his  character  of  agent,  and 
being  real  principal,  his  responsibility 
would  unquestionably  continue  after  the 
cargo  was  shipped." 

[Parke,  B. — In  that  case  the  action 
was  against  the  defendant  for  not  per- 
forming his  contract  with  the  plaintiff 
as  agent,  but  the  form  of  the  declaration 
compelled  him  to  prove  that  he  was  the 
real  principal  as  he  was  described  to  be 
**  merchant  and  freighter."  Here  the 
difficulty  which  presses  upon  my  mind 
is,  that  on  the  face  of  the  contract 
the  plaintiff  is  represented  as  not  the 
owner,  and  the  only  evidence  to  shew  that 
he  was  the  owner  is,  that  he  bought  the 


goods  in  his  own  name.  If  he  really  was 
the  owner,  and  the  goods  weie  leoeived  on 
his  account  by  his  agent,  the  defendant, 
he  would,  I  think,  be  responsible  on  this 
charter-party  and  also  for  the  fineight.] 

There  was  primd  fade  evidence,  and  no 
one  was  called  on  the  part  of  the  defendant 
to  contradict  or  explain  it.     And  theze 
was  the  fact  that  the  bill  of  lading  produced 
by  the  person  who  received  the  goods  at 
Genoa  must  have  been  received  from  the 
defendant,  to  whom  the  captain  had  de- 
livered it,  although  it  was  unsigned.     The^^ 
goods  were,   therefore,   delivmd  to  tb^^ 
order  of  the  freighter.     The  contract  has::^^ 
been  executed,  and  the  defendant  had  tl^^ 
benefit  of  it.  "^ 

[Alderson,  B. — The  question  is  whedw  ^ 
there  is  any  reasonable  evidence  of  t2^^ 
defendant  being  the  real  owner.] 

Watson,  ManUty  and  Wilies^  in  suppo^^ 
of  the  rule,  were  not  called  upon  by  t^^ 
Court. 

Parke,  B.— I  have  no  doubt  that  the 
defendant  would  be  responsible  if  he  wms 
the  real  principal,  and  that  this  chsiter^ 
party  does  not  preclude  proof  of  this  fteC* 
But  the  document  in  the  first  place  tffitidjv 
proof  of  his  agency,  and  there  is  no  pnc»€ 
to  the  contrary,  the  burthen  of  proc»^ 
being  upon  the  party  seeking  to  falsify  tlm^ 
statement  in  the  contract-^/)otMflwi  ^^^ ' 
Williams  (8).  The  purchase  by  the  de- 
fendant in  his  own  name  is  quite  as  cock- 
sistent  with  his  being  agent  as  principiL 

Alderson,  B. — In  Sie  point  reserre^i 
my  Brother  Piatt  was  quite  right;  buttte* 
verdict  was  wrong,  as  there  was  no  i 
dence  to  establish  that  the  defendant  i 
not  the  agent. 

Platt,  B.  concurred. 

Rule  absolute  for  a  new  trid' 


1852 
Feb.  21 
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Sheriff,  Liability  of  for  AeU  ofB^ 
Action  on  the  Case — Misjoinder. 

Although  the  sheriff  is  responsibk  fr 
acts  of  his  bailiff  done  in  the  execnHi 

(8)  7  as.  Rep.  103;  8.c.  noro.  Jkmtt 
Jones,  14  Law  J.  Rep.  (n.8.)  Q  B.  220. 
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I  unit  of  execution  because 
i  the  duty  which  properly 
f  to  another,  yet,  as  it  is  no 
f*s  duty  to  receive  payment 
r  which  a  judgment  debtor 

he  will  not  be  liable  if  his 
\e  amount  of  such  debt  from 
isappropriates  it  or  neglects 

a  reasonable  time  to  the 
igment  debtor  being  taken 
oaid  the  sheriff's  officer  the 
bt  and  costs,  and  also  one 
fee  for  executing  the  writ, 
"ching  the  office  for  other 
t,  and  45. 6d.  discharge  fee, 
ndedfrom  him  by  tie  she^ 
he  sheriff's  officer  retained 
»  own  hands,  and  another 
nng  been  issued  into  London 
udgment,  the  debtor  was  a 
ted  at  the  suit  of  the  creditor 
m  until  the  officer  who  had 
t  and  received  the  debt,  ^c. 

amount  to  satisfy  the  judg^ 

Tugh  the  sheriff  was  liable  in 
asefor  the  sums  improperly 
the  bailiff  he  was  not  liable 
\ees  of  his  negligence  in  not 
\he  execution  creditor  the 
\ceivedfrom  the  debtor, 
he  case  will  not  lie  for  every 
n  a  contract, 

;he  defendants  as  the  sheriff 
The  declaration  stated  that 

been  obtained  by  one  J. 
now  plaintiff,  for  67^.  15j. 
lereupon  J.  Foot  sued  out 
xchequer  a  writ  of  testatum 
aciendum,  directed  to  the 
lex  (the  defendants),  which 

said  sheriff  to  take  the 
m  safely  keep,  so  that  he 
body  before  the  Barons  of 

&c.,  to  satisfy  the  said 
lages  aforesaid  recovered, 
terest  on  the  said  sum  of 
writ  was  delivered  to  the 

executed  in  due  form  of 
of  which  writ  the  defen- 

sherifF,  arrested  the  now 
d  him  in  custody  before 
writ ;  yet  the  defendants, 
eriff  and  not  regarding  the 


duty  of  their  office  as  such  sheriff,  after- 
wards, and  whilst  the  now  plaintiff  was  so 
in  their  custody  under  the  said  writ,  and 
before  they  would  discharge  him  therefrom, 
to  wit,  on  the  day  and  year  aforesaid, 
wrongfully,  maliciously,  illegally  and  op- 
pressively, and  by  colour  of  their  office  as 
such  sheriff,  demanded,  extorted,  had, 
received  and  took  of  and  from  the  now 
plaintiff,  as  and  for  fees  due  and  payable 
by  the  now  plaintiff  to  the  now  defendants, 
as  such  sheriff,  the  sums  of  money  follow- 
ing, to  wit,  the  sum  of  1^.  Is,  aa  and  for 
the  officer's  fee  for  executing  the  said  writ, 
the  sum  of  Ss.  6d.  for  searching  the  office 
for  other  writs  against  the  now  plaintiff, 
and  the  sum  of  4«.  6d,  for  a  discharge  fee ; 
whereas  the  said  sums  of  money  were 
not,  nor  were  any,  nor  was  either  of 
them,  nor  was  any  part  thereof,  nor  was 
any  fee  or  sum  of  money  whatever  due 
or  payable  from  the  now  plaintiff  to  the 
now  defendants.  The  declaration  then 
alleged  as  a  further  breach  that  after  the 
said  arrest,  and  while  he,  the  plaintiff,  was 
in  the  custody  of  the  defendants  as  such 
sheriff  under  the  said  writ,  to  wit,  &c.,  he, 
the  plaintiff,  paid  to  the  defendants,  so 
being  and  as  such  sheriff,  the  axQount  of 
the  damages  and  interest  mentioned  in  the 
said  writ,  to  wit,  68/.,  to  be  paid  by  the 
now  defendants,  so  being  and  as  such 
sheriff,  to  the  said  J,  Foot,  in  satisfaction 
of  the  said  damages  and  interest ;  and  the 
now  defendants,  so  being  and  as  such 
sheriff,  under  colour  of  the  said  writ  then 
received  of  and  from  the  now  plaintiff  the 
said  sum  of  money,  to  wit,  ^c,  for  the 
purpose  aforesaid,  and  thereupon  then  upon 
payment  of  the  said  sums  of  money,  to  wit, 
the  said  sum  of  68Z.  and  the  said  sums  of 
M,  Is.,  3s.  6d.  and  4«.  6d,,  so  demanded, 
extorted,  had  and  received  by  the  now 
defendants,  as  and  for  fees  aforesaid,  the 
now  defendants  discharged  the  now  plain- 
tiff from  their  custody  under  the  said  writ, 
and  suffered  and  permitted  him  to  depart 
out  of  custody  and  go  at  large  wheresoever 
he  would,  and  the  plaintiff  was  then  dis- 
charged and  went  out  of  the  custody  of 
the  defendants,  so  being  such  sheriff;  and 
thereupon  it  then  became  and  was  the  duty 
of  the  defendants  to  pay  to  the  said  J.  Foot 
the  said  68/.  in  satisfaction  of  the  said 
damages    and    interest,    the   same  being 
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sufficient  for  that  purpose,  within  a  reason-  costs  claimec 

able  time  in  that  behalf,  and  although  the  issued  anoth< 

said  J*  Foot  was  always  during  and  at  and  the  same  jud] 

after  the  expiration  of  such  reasonable  time  the  plaintiff 

ready  and  willing  to  accept  and  receire  August  folio 

the  said  sum  of  68/.  in  satisfaction  of  the  Whitecross  S 

said  damages   and  interest,  yet  the  now  ing  morning, 

defendants,  disregarding  their  duty  in  that  paid  the  amo 

behalf,  and  contriving  to  injure  the  plain-  Foot,  he  ha^ 

tiff,  did  not,  nor  would,  within  a  reasonable  in  his  own  ha 

time  in  that  behalf,  which  had  elapsed  long  A  verdict 

before  the  arrest  and  imprisonment  of  the  and  damaget 

plaintiff,  as  hereinafter  mentioned,  pay  the  breach  at  1/. 

said  sum  of  money,  to  wit,  68/.,  or  any  breach.   Aru 

part  thereof,  to  the  said  J.  Foot,  but  wrong-  pursuant  to  ] 

fully  and  maliciously  and  corruptly  neg-  damage  to  1 

lected  so  to  do,  and  retained   and  kept  defendants  W( 

the  said  sum  of  money  in  the  hands  of  the  White,  and  a 

now  defendants,   for  their  own  use  and  the  second  bi 

benefit,  for  a  long  and  unreasonable  time,  action  on  the 

to  wit,  &c. ;  in  consequence  of  which  the  breach  of  con 

plaintiff  was  again  arrested  on  a  fresh  writ  James,  Wii 

oica.  «a.,  issued  by  the  said  J.  Foot  upon  cause  (1). — 1 

the  same  judgment,  directed  to  the  defen-  sheriff  is  lial 

dants  as   sheriff  of  the  city  of  London,  and  improper 

whereon  the  plaintiff  was  then  detained  by  employment 

the   defendants,   then  being  and  as  such  which    the  ] 

sheriff  of  the  city  of  London,  for  the  space  injury.  It  wi 

of  forty-eight  hours  then  next  following,  received  the 

and  until  the  now  defendants,  after  the  yet  it  was  a: 

last-mentioned  arrest,  to  wit,  &c.,  paid  to  bailiff,  and  t 

the  said  J.  Foot  the  said  sum,  to  wit,  68/.,  charged  with 

in  satisfaction  of  the  damages  and  interest  beside  his  du 

aforesaid,  and  the  now  plaintiff  was  also  any  authorit 

by  means  of  the  premises  forced  to,  and  principal.     £ 

necessarily  did,  expend  divers  monies  and  sheriff  and  h 

incur  divers  debts,  &c.  in  obtaining  his  that  of  an  o 

discharge.  The  sheriff  ii 

The  defendants  pleaded  not  guilty  and  his  duties  in 

other  pleas  traversing  all  the  material  alle-  of  the  public 

gations.  his  bailiffi  dc 

At  the  trial,  before  Martin,  B.,  at  the  colour  of  tb 

sittings  in  Easter  term  for  Middlesex,  it  liable  under 

appeared  that,  on  the  2drd  of  June  1849,  taken  by  his 

the  plaintiff  was   arrested   on  a  ca,   sa.  —  Woodgaie 

founded  on  a  judgment  at  the  suit  of  one  for  all  civil  p 

J.  Foot,  mentioned  in  the  declaration,  and  is   the   act  c 

indorsed  to  levy  67/.   155.  by  White,  a  Kempe{Z\  F 

sheriff's  officer,  under  a  warrant  from  the  if  the  bailiff 

defendants,  as  the  sheriff  of  Middlesex.  The  writ,  as  wher 
plaintiff  sent  to  his  attorney,  Mr.  Walker, 

to  have  the  money  paid,  who  sent  a  cheque  (I)  J»n.  12, 

for  75/.  to  White,  the  sheriff's  officer.    The  ^l^o('S%^'  *  j 

plaintiff  was  then  discharged,  but  the  officer  I3J  Doug"  ^ 

did  not  pay  the  amount  of  the  debt  and  (4)  2  Esp.  51 
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i  Bberiff  is  liable— iSWirt  v.  Mutton 
In  Woodman  ▼.  Gist  (6)  Litdedale, 
1  that  if  a  Bheriff 's  officer,  arrest- 
party  on  a  bailable  capias,  receives 
loant  of  debt  and  costs  indorsed 
writ,  which  he  is  not  bound  to  do, 
ives  it  on  behalf  of  the  sheriff,  and 
unff  is  liable  for  it  to  the  plaintiff 
-action.  In  Raphael  v.  Goodman 
WM  held  in  an  action  by  the  sheriff 
plea,  that  a  bond  was  obtained  Arom 
endant  by  the  plaintiff  and  others  in 
n  with  him  by  fraud  and  misrepre- 
yn,  was  supported  by  proof  that  the 
B  officer,  who  executed  the  process, 
»d  the  bond  by  fraud  and  misrepre- 
m,   though    the  plaintiff  did  not 

to  have  been  personally  cognizant 
r  part  of  the  transaction.  -The 
rata,  therefore,  as  sheriff  received 
iney,  and  had  it  been  retained  the 
ff  could  have  recovered  it  back, 
is  no  objection  in  arrest  of  judgment 

second  count,  for  the  defendants 
d  the  money  as  sheriff,  and  the  corn- 
Is"  for  a  breach  of  duty.  Upon  this 
WilUamson  v.  Allison  (S),  Coggs  v. 
tJ(9)  and  Wyld  v.  Pickford  {\0) 
sferred  to. 

mweU  and  Quain,  in  support  of  the 
•The  sheriff  is  held  liable  where 
t  of  the  officer  is  in  execution  or 
colour  of  the  authority  of  the  sheriff, 
s  sheriff  has  no  authority  to  receive 
at  of  the  debt,  for  he  is  to  take  and 
he  body  of  his  prisoner  until  pay- 
lo  the  plaintiff,  and  not  merely  till 
nt  to  himself,  and  to  release  the 
jr  without  such  payment  to  the  plain- 
\xi  escsL^^e-^Slackford  v.  Austen  (11), 
Tig.  tit.  *  Escape,'  E.  The  money 
iceived  not  for  the  sheriff,  but  as 
ite  matter  of  agreement  between  the 
ff  and  White,  and  the  plaintiff  him- 
duced  White  to  do  an  unlawful  act 
lasing  him.  The  act  was  done  with- 
)  knowledge  of  the  defendants,  and 

Ad.  &  E.  568,  D. 

Car.  &  P.  213.       . 

Ad.  &  £.  565  ;  B.C  7  Law  J.  Rep.  (n.s.) 

£lMt,446. 

Ld.  Raym.  909. 

S  Mee.  &  W.  443 ;  8.  c.  10  Law  J.  Rep.  (n.8.) 

82. 

14  East,  4M. 


with  the  plaintiff's  full  knowledge  and 
assent ;  and  it  is,  therefore,  not  competent 
to  him  to  say  that  Ahe  act  of  the  officer  is 
the  act  of  the  sheriff — Crowder  v.  Long 
(12)  and  Cook  v.  Palmer  {IS).  In  that 
case  a  sheriff's  officer  had  seized  under 
Aji.  fa.  goods  of  a  trader,  more  than  suffi- 
cient to  satisfy  the  levy,  and  the  trader 
having  become  bankrupt,  and  assignees 
chosen  before  the  goods  were  sold,  the 
assignees  authorized  the  officer  to  deliver 
the  whole  of  the  goods  to  A.  B,  and  to 
receive  from  him  a  certain  sum  as  the  full 
value  of  the  goods,  which  he  did  accord- 
ingly, and  out  of  that  money  satisfied  the 
execution  creditor,  but  never  paid  over  the 
residue  to  the  assignees ;  and  it  was  held 
that  they  could  not  sue  the  sheriff  for  this 
money,  the  officer  not  having  derived  his 
authority  to  sell  the  whole  of  the  goods 
from  the  sheriff,  but  from  the  plaintiffs, 
the  assignees.  Suppose  here  that  the 
bailiff  had  taken  a  bill  to  discount  instead 
of  a  cheque,  and  had  passed  it  away  and 
retained  the  proceeds  for  his  own  use, 
could  the  sheriff  be  charged  with  that? 
To  hold  the  defendants  responsible  in  the 
present  instance  would  render  them  liable 
for  the  consequences  of  any  arrangement 
that  might  be  made  between  an  execution 
debtor  and  the  bailiff.  In  truth,  the  reason 
upon  which  the  general  liability  of  the 
sheriff  rests  is  wholly  inapplicable  to  the 
present  case.  No  oppression  was  exer- 
cised, nor  was  any  wrong  inflicted,  for 
the  plaintiff  must  be  taken  to  have  known 
that  the  bailiff  was  acting  for  himself, 
and  was  not  the  agent  of  the  sheriff. 
Where  a  special  bailiff  is  appointed  by 
the  plaintiff,  the  sheriff  is  not  respon- 
sible— Ford  V.  Leche  (14)  and  Brown  v. 
Copley  (16).  If  White  had  retained  the 
money  the  plaintiff  might  have  sued  him, 
but  he  cannot  sue  the  sheriff;  whereas  had 
the  sheriff  adopted  the  act,  the  officer  could 
not  have  been  sued — Underhill  v.  Wilson 
(16).      In  Woodman  v.  Gist  the  plaintiff 


(12)  8  B.  &  C.  598 ;  s.  c.  7  Law  J.  Rep.  K.B.  86. 

(15)  6  Ibid.  739;  8.c  5  Law  J.  Rep.  K.B.  234. 
(14)  6  Ad.  8e  £.  699  ;  b.  c.  6  Law  J.  Rep.  (n.s.) 

K.B.  150.   ^ 

(15)7  Mlh.  &  G.  558 ;  8.  c.  13  Law  J.  Rep.  (n.8.) 
C.P.  164. 

(16)  6  Bing.  697;   s.  c.  8  Law  J.  Rep.  C.P. 
290. 
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was  not  the  wrong-doer,  and  the  arrest  was 
on  a  capias  ad  respondendum^  under  which 
the  hailiff  was  hound  to  receive  the  sum 
indorsed,  with  10/.  for  hail,  and  his  taking 
less  was  misconduct  in  his  duty*  In 
Raphael  v.  Goodman  there  was  authority 
to  ohtain  the  bond.  If  the  sheriff  be  held 
liable  upon  the  second  breach,  the  judg- 
ment ought  to  be  arrested,  because  it  ifi 
a  misjoinder.  This  liability  arises,  if  at 
all,  upon  a  contract ;  and  it  is  a  mistake 
to  suppose  that  neglect  to  perform  a  con- 
tract is  in  every  case  a  breach  of  duty  for 
which  an  action  on  the  case  will  lie— 
Boorman  v.  ^rown  (17). 

Cur.  adv,  vuU. 

Judgment  was  now  delivered  by — 

Parke,  B. — His  Lordship,  after  stating 
the  pleadings  and  the  facts,  proceeded 
thus — No  question  arises  as  to  the  sum 
which  was  paid  for  fees  improperly 
claimed  by  the  plaintiff:  that  was  clearly 
a  demand  for  which  the  sheriff  was  re- 
sponsible, and  the  propriety  of  the  verdict 
was  therefore  not  disputed;  but  it  was 
contended  on  the  part  of  the  defendants 
that  they  were  not  liable  for  the  act  of  the 
bailiff  in  receiving  the  amount  of  the  debt 
and  costs,  and  his  neglect  in  not  paying  it 
over.  The  money  was  received  by  the 
bailiff  certainly  not  for  his  own  use  or  that 
of  the  sheriff,  which  would  be  extortion ; 
but  in  order  to  be  paid  over  to  the  execu- 
tion plaintiff,  from  which  receipt  a  contract 
would  be  implied  to  pay  it.  But  it  was 
insisted  that  the  money  was  not  paid  to 
the  defendants  as  sheriff,  as  alleged  in 
the  declaration,  to  be  paid  over  in  satisfac- 
tion of  the  debt,  nor  did  the  bailiff  receive 
it  under  colour  of  the  writ,  and  therefore 
that  there  was  no  consequent  duty  in  the 
defendants  to  pay  it  over  in  a  reasonable 
time  to  the  execution  plaintiff.  There  is  no 
doubt  that  the  sheriff  is  liable  for  all  acts 
done  in  neglect  of  duty  by  the  bailiff  in 
execution  of  a  writ,  on  the  ground  that  if 
the  sheriff  thinks  fit  to  commit  the  execu- 
tion of  a  writ  which  he  is  bound  to  exe- 
cute to  another,  he  is  responsible  if  that 
person  does  not  execute  it  properly,  and 
is  in  the  same  condition  as  if  he  had  exe- 

(17)  8  aB.  Rep.  511;  8. ell  Law  J.  Rep.  (N.8.) 
Exch.  487;  11  CI.  &  F.  1,— explained,  Courtcnay 
V.  Earle,  20  Law  J.  Rep.  (n.8.)  C.P.  7. 


cuted  it  himself— Parrot  v.    Mutrford; 
the  case  of  a  sheriff  differing  in  this  respect 
from  the  liability  of  an  ordinary  principal 
for  the  acts  of  an  agent,  who  does  not 
pursue  the  authority  committed  to  hinu 
Therefore,  if  a  sheriff's  officer  arrests  a 
wrong  person,  or  arrests  the  right  person 
after  the  return  day,  or  takes  a  wrong  per- 
son's goods  under  a^.  /a.,  or  is  guU^  of 
extortion  in  insisting    on   being  paid  ss 
sum  of  money  as  the  price  of  liberatkn^ 
from  imprisonment  under  a  ea.  sa.,  th^ 
sheriff  is  liable.     Though  none  of  the^ 
acts  are  done  in  pursuance  of  the  autbori::^ 
of  the  writ,  yet  they  are  done  in  the  e:^ 
cution,  or,  as  it  is  said,  under  colour  of    ^. 
and  the  sheriff  is  exactly  in  the  same  p^^^ 
tion  as  if  he  had  done  those  acts  himse/if 
So  if  the  sheriff's  officer  permits  a  defca. 
dant  to  go  at  large  on  paying  to  him  the  sum 
mentioned  in  the  writ,  die  sheriff  would  be 
liable  for  the  escape ;  for  it  is  a  neglect  of 
duty  by  the  officer,  seeing  that  the  writ 
commands   the  sheriff  to  have  the  body 
of  the   debtor  at    the   return   to  satiify 
the  plaintiff,  and  in  that  respect  his  datj 
upon  the  ca,  sa,  differs  from  that  under 
a  Ji»  fa.  by  which  the  sheriff  is  directed 
to  make    a   sum  out  of  the  goods  and 
chattels  of  the  defendant  and  himself  hate 
that  money  at  the  return  day  ;  so  that  in 
the  latter  case  the  defendant  is  discharged 
by  payment  to  the  bailiff,  and  the  sheriff 
becomes  debtor  to  the  plaintiff.    In  the 
former  he  is  discharged  by  payment  to  the 
plaintiff  alone,  and  the  sheriff  by  recdviJ^ 
the  money  has  no  right  to  substitute  his 
responsibility  for  that  of  the  debtor,  whose 
body  the  creditor  has  a  right  by  law  to 
keep  until  the  judgment  debt  is  paid  to 
him.     The  authorities  are  very  fall  «^ 
clear  upon  this  point — Slaekford  v.  Ap' 
ten.     Therefore,  the  receipt  of  the  money 
by   the   sheriff  and  its   payment  to  the 
execution  creditor  is  no  part  of  his  dnty 
in   the  execution  of  the  writ.    The  de- 
fendant must  pay   it  to  the  plaintiffs 
order   to    obtain    his    dischaige,  and  he 
cannot  impose  that  duty  on  another  ex- 
cept by  contract  with  him  as  his  ag^ 
In  this  case,  then,  the  present  phat^ 
cannot  succeed  against  the  sheriff  excqj* 
by  shewing  a  contract  on  his  part,  wboUy 
dehors  his    duty  in   executing  the  ^ 
The  contract  was  in  this  case  made  by  w* 
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nd  lie  has  no  power  to  bind  the 

J  entering  into  any  contract  on  his 

The   contract  binds  the  bailiff 

no  doubt,  as  it  would  any  other 

who   should   undertake   to   carry 

nd  pay  it  for  the  defendant  to  the 

or  any  other  person ;  but  it  does 

the  sheriff,  because  for  this  pur- 

»  sheriff  had  no  authority.     The 

must  therefore  be  entered  for  the 

Its  on   the  second  breach.     This 

:  unnecessary  to  give  an  opinion 

the  judgment  on  the  second  breach 

be  arrested.     We  may,  however, 

,t  the  case  appears  to  us  to  fall 

le  principle  laid  down  in  Courtenay 

and  that  an  action  on  the  case 

lie  for  a  mere  breach  of  contract 

this. 

Rule  absolute  accordingly. 


} 


MCCORMICK    9.     PARRY    AND 
ANOTHER. 

Act — Birkenhead  Dock  Company 
age  of  Tools  and  Materials^  Va- 

set  were  empowered  under  a  heal 
rehase  land,  ^c.  for  the  purpose  of 
mblie  docks,  and  to  raise  funds  by 
g  money  on  the  security  of  the  rates 

to  be  levied  under  the  act,  and  of 
erty  vested  in  the  trustees  by  virtue 
^f  and  the  mortgages  executed  for 
rt  were  to  be  pursuant  to  a  certain 
i  to  be  registered.  In  the  course  of 
]tion  of  the  works  a  large  quantity  of 
xhinery,  and  materials  were  pur- 
/  the  trustees  for  the  purposes  of  the 
hick  they  subsequently  mortgaged  to 
actor  by  two  deeds  which  were  not  in 
given  by  the  statute  or  registered, 
fUly  these  materials,  tools,  and 
y  were  seized  under  an  execution 
he  company : — Held,  that  the  mort- 

vaUd,  and  the  materials,  S^c,  were 
;  to  be  seized, 

ras  a  feigned  issue  to  try  whether 
;oods  and  chattels  were,  upon  the 
May  1851,  the  property  of  the 
if  the  Birkenhead  Docks,  or  of  the 

»  trial,  before  Williams,  J.,  at  the 


Chester  Summer  Assizes,  it  appeared,  that 
under  the  7  &  8  Vict.  c.  Ixxix.  certain  per- 
sons were  incorporated  as  commissioners  for 
the  purpose  of  making  and  establishing  the 
Birkenhead  Docks,  and  by  a  subsequent 
act,  11  &  12  Vict.  c.  cxliv.  trustees  were 
substituted  for  these  commissioners.  By 
section  82.  of  that  act  the  tidal  basins, 
docks,  walls,  quays,  and  other  works  which 
under  and  by  virtue  of  the  previous  and 
other  acts  were  vested  in  the  commissioners, 
and  all  land,  houses,  roads,  quarries,  and 
other  hereditaments,  properties,  rights  and 
privileges  whatsoever  vested  in  the  commis- 
sioners were  vested  in  the  trustees,  and  all 
the  plant,  materials,  tools  and  other  things 
which  at  the  time  of  the  passing  of  the  act 
belonged  to  the  commissioners  were  thence- 
forth to  belong  to  and  ^become  the  pro- 
perty of  the  trustees. 

M'Cormick,  the  plaintiff,  being  a  con- 
tractor for  part  of  the  works,  and  having 
executed  some  portion,  and  pressing  for 
payment  or  security,  the  trustees  by  two 
several  indentures,  dated  November  9, 1 850, 
and  February  8,  1851,  assigned  to  him  by 
way  of  mortgage  the  plant,  goods,  machi- 
nery and  working  materials  in  use  in  and 
about  the  docks.  These  several  mortgages 
were  not  in  the  form  specified  in  the  first 
act,  nor  were  they  registered.  The  defen- 
dants subsequently  issued  a  ^. /a.  against 
the  company  upon  a  judgment  they  had 
recovered  against  them,  and  under  this  writ 
the  sheriff  had  seized  the  plant,  goods  and 
materials  which  had  been  included  in  the 
two  mortgages  to  the  plaintiff,  and  after 
the  usual  interpleader  proceedings,  this 
feigned  issue  was  directed.  It  was  con- 
tended, at  the  trial,  that  the  property  seized 
belonged  to  the  company,  because  the 
mortgages  were  not  authorized  by  the 
statute,  or,  if  authorized,  were  not  duly 
registered .  The  j  ury,  under  his  Lordship's 
direction,  gave  a  verdict  for  the  plaintiff, 
leave  being  given  to  the  defendants  to 
move  to  enter  the  verdict  for  them  on 
these  objections.  A  rule  nisi  having  ac- 
cordingly been  obtained, 

WeUby  now  shewed  cause. — ^None  of  the 
provisions  in  the  statute  (1)  apply  to  these 

(1)  The  followiDg  sections  of  the  7  &  8  Vict 
c.  Izxix.  were  referred  to : — 

Section  19.  "  That  during  the  execution  of  any 
contract  for  works,  the  works  in  course  of  being  dont 
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mortgages.  Those  provisions  apply  to  an 
advance  of  money  after  the  docks  are  com- 
pleted and  tolls  are  being  earned.  The 
goods  in  question  were  purchased  by  the 
trustees,  and  in  actual  use  for  the  comple- 
tion of  the  undertaking,  and  were  as  much 
their  property  as  if  they  had  been  pur- 
chased with  their  own  money.  The  defen- 
dants claim  under  the  trustees,  and  are 
therefore  estopped  from  denying  the  effect 
of  their  deeds. 


under  such  contracts,  and  all  the  materials  of  ererj 
description  broaght  upon  and  near  such  Works,  for 
the  purpose  of  beiog  used  in  the  execution  of  such 
contracts,  shall,  for  the  purpose  of  protecting  the 
same  from  injury,  by  indictment  as  hereinafter 
mentioned,  be  held  to  be  the  property  of  the  Com- 
missioners." 

Sect  23.  **  That  executions  upon  every  judgment 
or  decree  against  the  Commissioners  in  any  such 
action  or  suit,  shall  be  executed  against  the  goods 
and  chattels  belonging  to  the  Commissioners  by 
virtue  of  their  ojffioe." 

Sect  39.  <*  That  it  shall  be  Uwful  for  the  Com- 
missioners, from  time  to  time,  to  borrow  at  interest, 
on  the  credit  of  the  several  rates  and  tolls  by  this 
act  granted,  and  of  any  property  which  may  be 
vested  in  the  Commissioners  by  virtue  of  this  act, 
any  sum  of  money  which  shall  not  exceed  the  sum  of 
400,000/.,  and  in  the  event  of  any  part  of  such  sum 
of  money  being  repaid  by  the  Commissioners  to  re- 
borrow the  same  and  so  iotie*  quotiet,  but  so  never^ 
theless  that  there  shall  not  be  owing  on  the  security 
aforesaid  any  more  than  the  sum  of  400,000i  in  the 
whole  at  anyone  time;  and  for  securing  the  repay- 
ment of  the  monies  so  borrowed,  with  interest,  the 
Commissioners,  or  any  five  of  them,  may  assign 
over  the  said  rates,  tolls  and  property,  or  any  part 
thereof,  to  the  person  who  shall  advance  or  lend 
such  money,  or  his  trustee,  as  a  security  for  the 
payment  of  the  money  so  to  be  borrowed,  together 
with  interest  for  the  same." 

Sect  40.  *'  That  every  such  assignment  or  mort- 
gage shall  be  by  deed  duly  stamped,  in  which  the 
consideration  shall  be  truly  stated,  and  every  such 
deed  shall  be  under  the  hands  and  seals  of  five  of 
the  Commissioners,  and  may  be  according  to  the 
form  in  Schedule  H.  to  this  act  annexed,  or  to  the 
like  eflect" 

Sect.  41.  "That  all  persons  to  whom  such  mort- 
gages or  assignments  shall  be  made,  or  who  shall 
be  entitled  to  the  monies  thereby  secured,  shall,  in 
proportion  to  the  sums  therein  respectively  men- 
tioned, be  creditors  on  the  said  rates,  tolls,  and 
property  equally  one  with  another,  without  any 
preference  in  respect  of  the  priority  of  advancing 
such  monies,  or  of  the  dates  of  any  such  assign- 
ments respectively." 

Sect  42.  "  That  the  expenses  of  every  assign- 
ment or  mortgage  shall,  from  time  to  time,  be 
defrayed  by  the  Commissioners  out  of  the  money 
raised  by  the  same." 

Sect  43.  **  That  a  register  of  such  mortgages  or 
assignment!  shall  be  kept  by  the  clerk  to  the  Com- 


DavisoHf  in  support  of  the  rale. — ^The 
company  has  no  subscribed  capital«  but  is 
empowered  to  borrow  money  according  to 
the  particular  provisions  of  the  stalnte. 
Powers  of  this  kind  are  always  striellir 
construed.  Thns,  m  FtdniOe  r.GiIberi{i) 
the  trustees  under  a  turnpike  act,  wMdi  em* 
powered  them  to  erect  toll-hovset  and  noit* 
gage  the  tolls,  and  which  declares  that  fhen^ 
should  be  no  priority  among  the  crediting 
were  held  to  have  no  power  to  mastffug^ 
the  toll-houses  or  gates;  and  were  afal^ 
permitted  in  an  action  of  ejectment  Iwiiiigl^ 
against  them  to  set  up  the  mTalidity  of  tk^ 
own  deed.  Under  similar  powers  of  mo^^ 
gaging  the  tolls  of  the  undertaking,  it  i^ 
held,  that  the  company  could  not  be  suei^  ^ 
covenant  for  the  monies  advanced — P^m^ 
V.  the  Basingstoke  Canal  Compawy(3)* 

Parke,  B. — I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  The  questioo 
is,  whe&er  these  goods  and  chattels  were 
the  property  of  the  plaintiff  as  mortgiigee, 
or  of  the  corporation,  so  as  to  be  lebed 
under  the  execution  issued  by  the  de- 
fendants, and  this  question  depends  upn 
the  deeds.  It  is  said,  on  behalf  of  die 
defendants,  that  the  trustees  had  bo  power 
to  make  such  mortgages  as  these,  becMN 
they  are  inconsistent  with  the  39th  BoetioB 
of  the  first  act — [His  Lordship  here  nd 
the  section].  There  is  notldng  in  dsi 
section  to  prevent  the  trustees  or  Coa* 
missioners  for  this  tmdertaking  firom  wfox^ 
gaging  the  tolls,  plant  or  materials  uicd  in 
die  course  of  the  construction  of  the  wodb. 


missioners,  and  within  fourteen  days  after  tlie  ^ 
of  any  such  mortgage  or  assignment  an  cntiy  > 
memorial  of  the  number  and  date  thenoT,  tsA  > 
the  names  of  the  parties  thereto,  with  ihdtpf 
additions,  shall  be  made  in  inch  registar,  aad  nek 
register  may  be  perused  at  all  reasonable  tin* 
by  any  person  interested  therein,  without  bt  or 
reward." 

Sect.  151.  "  The  said  CommhAmnMH^ 
or  provide  such  eranes,  weigfaiiig  and  othtf  a** 
chines,  cooyeniences,  weights  and  nuasnei  vp* 
the  quays,  wharfs,  or  dock  made  under  thii*^*' 
are  necessary  for  loading,  unloading,  nwstiBttji 
or  wdghing  any  goods,  artielet,  or  tirfagt  tfp^y 
from  or  imported  into  the  said  bamt  tad  M 
and  ahall  also  erect  or  provide  huts  aad  sfion* 
and  proper  for  the  officers  of  the  rerenne^"  &^ 

(2)  2  Term  Rep.  169.  ,    . 

(3)  3  Bing.  N.C.  433;  a.  c.  6  Law  J.  JUf>{T^i 
C.P.  177. 
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rbieh  €tkej  bring  for  that  purpose 
•old  by  them  again,  and  both  these 
(68  are  therefore  valid.  The  goods 
I  vers  not  goods  which  they  pos- 
A  their  corporate  capacity  as  con«- 
sd  by  the  act,  but  were  such  goods 
ewential  to  the  completion  of  the 
md  they  might  decide  what  should 
I  with  them.  The  plaintiff  is  en- 
)  them  under  the  de^s. 
ftsoN,  fi.— I  am  of  the  same 
The  mortgage  contemplated  by 
m  a  mortgage  of  the  tolls  on  land 
Mnpany  obtained,  or  to  be  obtained, 
be  act. 
r,  B.  and  Martin,  B.  concurred. 

Rtde  discharged* 


>     PELL  9.  008LIN  AND  ANOTHER. 

tmHc'^Joint  Liability. 

iefendanis  had  given  the  plaintiff  a 
»,  which^  after  stating  the  cansidera' 
imihe  following  form : — **  We  under^ 
d  guarantee  that  the  said  swn  of 
lUl  interest  shall  be  duly  paid  to  you 
r  $a»d  acceptance  arrives  at  maturity, 
roportion  of  200^.  eachJ"  This  was 
y  both  the  defendants  ."^Held,  that 
re  not  liable  jointly  for  the  whole 


npsit  upon  a  gnarantie.  The  de- 
1  set  out  the  guarantie  as  follows  : 
Mr.  W.  Fell.  In  consideration 
u  will  sell  to  Mr.  James  Farren 
illery  and  premises  situate  in  the 
o  BLoad,  in  the  county  of  Surrey, 
he  occupation  of  Messrs.  William 
Pell  &  Co.,  and  will  take  Mr.  Far- 
ceptance,  to*  be  dated  the  29th  of 
)er  1849,  for  400/.,  the  amount  of 
shase-money  and  interest,  payable 
onths  after  the  date,  we  undertake 
irmtee  that  the  said  sum  of  400/. 
Brest  shall  be  duly  paid  to  you 
a  said  acceptance  arrives  at  matu- 
'hm  proportion  of  200/.  each.  As 
our  hands  the  20th  of  September 
Signed, 

"J.  G.  Goslin,  E.  Morgan/' 
8mns,  XXL^ExoHsq. 


It  then  averred  the  performance  of  the 
consideration  stated  and  the  non-payment 
of  the  acceptance  at  maturity,  to  the 
plaintiff's  damage,  &c.  Demurrer  and 
joinder. 

WiUeSy  in  support  of  the  demurrer.— 
This  is  clearly  an  undertaking  that  each 
shall  indemnify  the  plaintiff  to  the  extent 
of  200/.,  and  the  defendants  cannot  be 
sued  jointly.—- (He  was  then  stopped.) 

fVordsworth,  in  support  of  the  declara- 
tion.—The  defendants  are  rightly  sued 
together,  for  it  is  not  a  mere  several  con- 
tract. Thus,  in  Byers  ▼.  Dobey  (1),  a 
contract  made  by  two  parties  to  pay  a 
certain  sum  of  money  to  a  third  person 
equally  out  of  their  own  private  cash  was 
held  to  be  a  joint  contract.  It  was  unsuc- 
cessfully contended  that  the  expressions 
"  to  be  paid  equally"  and  "  private  cash** 
shewed  a  separate  liability.  *'£ach**  in 
this  guarantie  is  not  more  several  than 
**  equally."  In  Lee  v.  Nixon  (2),  although 
the  particular  contract  was  held  not  to  be 
joint,  it  was  admitted  that  although  the 
terms  of  a  contract  be  several,  it  may  be 
treated  as  a  joint  contract  if  so  intended. 

[Pollock,  C.B. — In  Byers  v.  Dobey  one 
of  the  clauses  of  the  agreement  was,  that 
the  defendants  should  pay  a  moiety  of  all 
taxes  whatsoever,  and  tbat  shewed  that  the 
contract  was  joint,  and  it  was  so  construed 
notwithstanding  the  word  "  equally.*'] 

Here  the  meaning  was,  that  the  plaintiff 
should  be  fully  indemnified  by  both  the 
defendants. 

[Alderson,  B, — How  could  they  have 
expressed  the  meaning  that  they  should  be 
only  severally  liable  more  clearly  ?] 

In  CoUins  v.  Prosser  (3),  a  bond  by 
several  obligors  in  1,000/.  each,  with  a 
condition  that  G.  B.  M.  should  render  a 
true  account,  was  held  a  several  bond,  but 
the  language  was  much  more  definite  and 
distinct. 

Pollock,  C.B. — The  case  is  free  from 
doubt,  and  is  distinguishable  from  Byers  ▼. 
Dobey,  because  there  one  part  of  the  con- 
tract was  clearly  joint.  The  real  question 
is,  what  did  the  parties  mean  ?     No  doubt, 

(1)  1  H.  Black.  236. 

(2)  1  Ad.  &  E.  201 ;  s.  c.  8  Law  J.  Rep.  (if.s.) 
K.B.  160. 

(S)  1  B.&C.682;  s.cl  Uw  J.  R«p.K.B.  212. 
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it  was  to  indemnify  the  plaintiff  as  to  the 
whole,  but  only  by  giving  him  a  claim  for 
200/.  against  each  of  them,  and  not  by 
making  themselves  jointly  liable. 

Parke,  B. — I  am  of  the  same  opinion. 
It  is  very  clear  that  this  is  not  a  joint 
liability.  I  may  observe,  as  to  Byers  v. 
Dobey,  that  the  judgment  of  Lord  Lough- 
borough is  not  so  satisfactory  as  that  of 
Wilson,  J.,  who  explains  the  words  "pri- 
vate cash"  as  excluding  a  payment  from 
the  partnership  stock,  but  that  the  contract 
was  joint  between  the  partners  as  relating 
to  a  third  person. 

Alderson,  B.  and  Martin,  B.  concurred. 
Judgment  for  the  defendants. 


IN  THE  EXCHEQUER  CHAMBER. 
1852. 


Feb.  6: 


i.  8.  I 


COE  V.  PLATT  AND  ANOTHER.* 


Factory  Act,  7  4*  8  Vict.  c.  15.— M/^ 
owner — Duty  of  fencing  Mill  Gearin^^^ 
Machinery  in  Motion  for  manufacturing 
Purposes, 

The  occupier  of  a  cotton^mill  is  bound  by 
the  statute,  7  ^*  8  Vict.  c.  15,  to  provide  a 
secure  fence  for  the  mill  gearing  and  nut" 
chinery,  and  to  keep  up  the  fence  when  the 
parts  required  to  be  fenced  are  in  motion 
for  manufajcturing  purposes,  biU  not  when 
they  are  in  motion  for  other  purposes. 

This  was  a  writ  of  error  from  the  Court 
of  Exchequer,  brought  by  the  plsuntiff 
upon  a  judgment  given  for  the  defendants 
on  a  motion  in  arrest  of  judgment,  on  the 
ground  of  the  insufficiency  of  the  declara- 
tion. 

The  pleadings  are  set  out  in  the  report 
of  the  case  in  the  court  below  (^1). 

Knowles,  for  the  plaintiff. — The  declara- 
tion is  good.  It  alleges  that  the  defendants 
were  the  owners  of  a  cotton  mill ;  that  the 
plaintiff  was  in  the  building  by  their  con- 
sent; and  that  a  shaft,  part  of  the  mill 
gearing,  was  not  then  securely  fenced  ac- 

•  Coram  Patteson,  J.,  Coleridge,  J.,  Maule,  J., 
Wightman,  J.,  Cresswell,  J,,  Williams,  J.  and  Tal- 
fourd,  J. 

(1)  20  Law  J.  Hep.  (n.8.)  Exch.  407. 


cording  to  the  statute,  by  means  of  which 
the  plaintiff  suffered  great  bodily  injury. 
The  question  turns  on'  the  construcdoii  of 
the  statute  7  &  8  Vict.  c.  15,  the  act  to 
amend  the  laws  respecting  labour  in  fte- 
tories.    Section  21.  is  the  principal  section 
on  which  the  point  turns.     That  section 
commences  by  a  positive  enactment  that 
every  dangerous  part  of  the  machinery  diall 
be  securely  fenced.     The  latter  part  of  the 
section,  which  is  as  it  were  a  proviso  om  ^ 
the  first,  shews  in  what,  cases  the  fenei^ 
which  is  to  be  put  up  under  the  first  hrands^ 
of  the  section  may  be  removed,-— and  thi^ 
is,  when  the  machinery  is  not  being  ns^w 
for  manufacturing  purposes.     The  expr^^ 
sion   **  shall  be  securely  fenced"  mei^^ 
that  "a  secure  fence  shall  be  provide^^. 
This  view  of  section  21.  is  borne  oot     ^ 
the  subsequent  sections,  especially  sectio^ 
42,  43.     If  the  first  part  of  the  section  he 
read  that  the  mill  gearing  and  macluiierp^ 
shall   be  securely   fenced  when  used  for 
manufacturing  purposes^  then,  the  lecond 
part  of    the  section  is   tautologoos  and 
tmnecessary. 

[Coleridge,  J. — The  allegation  in  the 
declaration  is  only  that  the  machinery  m 
not  then  securely  fenced;  It  does  not  say 
that  no  fence  was  provided.] 

The  expression  in  the  declaration  that 
the  machinery  was  not  securely  fenced 
follows  the  very  words  of  the  statute,  and 
means  that  no  secure  fence  had  ever  been 
provided.  It  therefore  alleges  a  negkct 
of  the  duty  enjoined  by  the  statute,  by 
means  of  which  the  accident  occumd. 
Secondly,  it  may  be  contended  that  the 
declaration  substantially  alleges  that  the 
mill  was  at  work  for  manufiictoring  p^^ 
poses.  If  it  be  necessary  that  it  should  be 
so  at  work  to  make  the  declaration  good, 
the  presumption  after  verdict  will  he  that 
it  was  at  work  for  manu£Btctunng  pv^' 
poses.  The  defendant  should  have  ^eaded 
that  the  mill  was  not  at  work  for  manufii^ 
turing  purposes. 

Hugh  Hill,  for  the  defendants.— WHh 
regard  to  the  last  point,  it  is  clear  that  the 
declaration  does  not  allege  that  the  ntf- 
chinery  was  at  work  for  manufectunn!^ 
purposes.  It  alleges  simply  that  macbioflT 
was  at  work,  but  it  does  not  say  for  what 
purpose.  It  may  have  been  for  puipo** 
of  repair.     It  c^inot  be  presumed  to  have 
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in  motion  for  manufacturing  pur- 

lOHTMAN,  J.  —  The  argument  that 
18  -with  some  of  the  Court  is,  whether 
is  not  a  general  provision  for  fencing, 
rhether  the  allegation  that  it  was  not 
lOtkm  for  manufacturing  purposes 
:  not  to  have  come  by  way  of  defence 
the  other  side.] 

e  enactment  as  to  removing  the  fence 
the  machinery  is  not  in  motion  for 
fiwtnring  purposes  is  not  a  proviso  on 
inner  part  of  the  clause,  or  in  a  sepa- 
ection,  but  the  whole  is  part  of  one 
fn.  There  is  no  authority  for  saying 
iuch»a  plea  is  necessary.  The  statute 
imposes  the  duty  when  the  machinery 
motion  for  manufacturing  purposes, 
all^ation,  therefore,  does  not  shew 
leglect  of  the  statutable  duty.  No 
ion  law  liability  is  even  suggested. 
mdes  replied. 

TTESON,  J. — There  are  many  provi- 
in  this  act  of  parliament  with  respect 
i  necessity  of  fencing  the  mill  gearing 
machinery,  and  some  have  been  re- 
L  to  in  which  the  inspector  is  to  give 
3  that  the  machinery  is  dangerous 
3  the  penalties  provided  by  the  act 

0  be  incurred.  I  take  it  that  these 
ms  all  have  reference  to  the  case 
i  no  fence  at  all  has  been  provided, 
inspector  were  to  go  to  any  factory, 
rere  to  perceive  that  some  part  of  the 
inery  or  mill  gearing  had  no  fence  at 
loment,  and  the  answer  was  that  there 

1  fence,  but  that  it  was  removed  be- 
the  mill  was  not  then  at  work,  there 

i  be  no  penalty  incurred.  The  ques- 
n  this  case  is,  whether  the  declaration 
^ses  any  violation  of  the  provision  of 
»n  21,  which  enacts,  **that  all  parts 
e  mill  gearing  in  a  factory  shall  be 
ely  fenc^,*'  &c.,  "  and  that  the  said 
ction  to  each  part  shall  not  be  removed 
the  parts  required  to  be  fenced  are 
otion  by  the  action  of  the  steam- 
.ey  water-wheel,  or  other  mechanical 
r  for  any  manufacturing  process." 
,  the  declaration  alleges  that  there  was 
I  power  used  in  the  building  to  work 
inery  employed  in  manufacturing 
|i;  that  there  was  then  certain  mill 


gearing,  being  a  shaft,  which  before  and 
at  the  time  of  the  grievance  was  in  motion 
by  the  steam  power,  but  it  does  not  go  on 
to  say  for  what  purpose  it  was  in  motion. 
Then  it  states  that  the  plaintiff  was  in  the 
mill  lawfully,  and  that  the  defendant  dis- 
regarded his  duty  in  this,  *'  that  the  said 
shaft  was  not  then  securely  fenced."  The 
word  "  then"  must  have  reference  either  to 
the  time  when  the  plaintiff  was  in  the  mill, 
or  to  the  time  when  the  injury  took  place. 
It  is  fair  to  take  it  to  mean  the  time  of  the 
accident.  It  is  suggested  that  this  decla- 
ration is  good,  and  that  the  defendant 
ought  to  have  alleged  by  way  of  plea  that 
the  shaft  was  not  in  motion  for  any  manu- 
facturing process.  But,  looking  to  sec- 
tion 21,  we  find  that  the  words  prohibiting 
the  removal  of  the  fence  when  the  ma- 
chinery is  in  motion  for  any  manufacturing 
purpose,  are  not  added  by  way  of  proviso 
to  the  former  part  of  the  section.  The 
fallacy  of  the  argument  in  support  of  that 
view  consists,  I  think,  in  the  assumption 
that  the  words  "  shall  be  securely  fenced" 
in  section  21.  mean  "shall  be  securely 
fenced  at  all  times."  The  legislature  in 
putting  the  expression  "  for  any  manufac- 
turing process"  into  section  21.  must  bo 
taken  to  h&ve  had  some  particular  intention. 
The  true  Construction  in  my  opinion  is, 
that  section  21.  means  to  say  that  a  secure 
fence  shall  be  provided  for  all  parts  of  the 
mill  gear&ig  and  machinery,  and  that  that 
fence  shall  be  used  and  kept  up  when  the 
parts  required  to  be  fenced  are  in  motion 
for  any  manufacturing  process.  If  the 
statute  only  requires  that  there  shall  be 
a  fence  kept  when  the  shaft  is  in  motion 
for  a  manufacturing  purpose,  the  declara- 
tion ought  to  have  shewn  that  the  mill 
gearing  was  in  motion  for  a  manufacturing 
purpose,  for  then  is  the  only  time  at  which 
the  secure  fence  is  to  be  kept  up.  Suppose 
the  fact  had  been  that  no  secure  fence  had 
been  provided  for  this  shaft  at  all,  what 
does  that  signify  if  the  mill-owner  had 
the  power  of  removing  the  fence,  if  there 
had  been  one,  at  the  time  when  this 
accident  happened  ?  It  seems  to  me 
that  the  declaration  does  not  disclose 
that  it  was  the  duty  of  the  defendant  at 
the  time  when  the  accident  occurred  to 
have  had  that  shaft  protected  by  a  fence. 
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Nor  do  I  think  that  it  can  be  presumed 
after  verdict,  from  the  allegation  that  the 
shaft  was  in  motion,  that  it  was  in  motion  for 
a  manuflEuituring  purpose ;  for  the  Terdict 
may  have  been  found  on  the  facts  stated  in 
the  declaration,  without  any  proof  that  the 
shaft  was  in  motion  for  a  manufacturing 
purpose.  It  seems  to  me,  therefore,  that 
the  declaration  is  clearly  insufficient. 
Whether  it  could  have  been  made  good  we 
know  not ;  but  it  must  not  be  supposed 
that  this  is  a  decision  against  the  merits  of 
the  case. 

The  other  Judges  concurred. 

Judgment  affirmed. 


1852.      )  STANtFELD  V.  HKLLAWELL  AND 

Feb.  9.   y  OTHERS. 

Replevin — County  Court  —  Bond  —  Da- 
mages, 

The  plaintiff,  being  Judge  of  a  county 
court,  upon  the  removal  of  a  plaint  in  rC" 
plevin  from  his  court  into  a  superior  court, 
under  the  9  4*  10  Vict.  c.  95.  ss,  121.  127, 
took  a  bond  in  the  usual  form,  except  that 
he  himself  was  the  obligee,  instead  of 
the  other  parties  in  the  suit,  As  directed 
by  the  127 th  section.  The  bond  having 
been  forfeited  by  reason  of  the  suit  in  the 
superior  court  not  being  prosecuted  with 
effect,  the  Judge  of  the  county  court  brought 
an  action  upon  the  bond. 

Held,  first,  that  the  bond,  though  irregular, 
was  not  void,  and  that  the  plaintiff  might  sue 
upon  it  as  a  voluntary  bond ;  secondly,  that 
although  the  suit  was  improperly  removed 
into  the  superior  court,  the  proceedings  after 
tlie  removal  were  valid;  thirdly,  that  it 
appearing  at  the  trial  that  the  plaintiff  had 
taken  the  bond  as  trustee  for  the  other  parties 
in  the  replevin  suit,  and  was  suing  upon  it 
for  them,  the  full  amount  of  the  costs  in- 
curred  in  the  replevin  suit  might  be  recovered 
in  this  action. 

Debt  on  bond  in  the  penal  sum  of 
1,759/.  155.  2d.,  dated  the  10th  of  May 
1849.  The  defendants  set  out  the  bond 
on  oyer,  by  which  it  appeared  that  the 
defendants  were  bound   to   the   plaintiff, 


who  was  the  Judge  of  die  Comitj  Conrt 
of  Yorkshire,  at  Huddersfield,  in  the  Mid 
sum  of  money  ;  conditioned  that  if  W.  H. 
Hellawell  should  prosecute  a  certain  pbint 
in  the.  said  county  court  in  replevin  be- 
tween Hellawell  and  others  with  eflSect  and 
without  delay,  and  ahofuld  prove  befixe  the 
Court,  by  which  such  suit  thonld  be  trnd,^ 
that  ihere  was  ground  for  believing  tha^ 
the  rent  or  damage  in  respect  of  whidi  thi^^ 
distress  waa  taken  was  moie  than  tOL^ 
the  bond  should  be  void*     The  plea  th^^ 
alleged  that  the  said  county  court  was  dsQ;^ 
established  when  the  said  bond  was  ma^^ 
that  the  plaintiff  was  the  Judge  of  the  i^c 
coiurt ;  that  the  said  plaint  in  replevin  ^^ 
in  respect  of  a  distress  for  rent  in  an^^ 
in  which  plaint  W.  H.  Hellawell  was  thj 
plaintiff,  and  A.  Eastwood  and  others  tfte 
defendants ;  that  after  entry  of  the  pIsiBt 
and  before  the  bond   waa  made  W.  H. 
Hellawell,  to  obtain  the  removal  of  tbe 
said   plaint  into  the   superior  court,  de- 
clared to  the  said  county  court  snd  tbe 
plaintiff  as  Judge  thereof  that  the  rest  is 
respect  of  which    the  said  distren  vm 
taken  was  more  than  20/.,  and  thes,  ii- 
stead  of  becoming  bound  with  two  suflidcat 
sureties,  as  the  statute  required,  to  proie- 
cute  the  suit,  &c.  with  effect  and  witkost 
delay,  and  to  prove,  &c.  before  the  Govt 
in   which  such  suit  should  be  tried  thit 
there  was  ground   for  believing  that  tk 
rent  was  more  than  20/.,  the  defendintt 
made  and  entered  into,  and  the  plaintif 
accepted  from  the  defendants  illegaSy  the 
said  bond,  as  an  inducement  to  the  jdain- 
tiff  to  assent  to  such  removal  of  the  uid 
plaint,  and  to  make  a  return  to  any  wiit 
of  certiorari  which  the  said  W.  H.  Helk^ 
well  should  prociure  for  so  removiog  tbe 
said  plaint,  and  which  bond  was  made  to 
the  plaintiff,  instead  of  being  made  to  tbe 
said  A.  Eastwood  and  others,  the  other 
parties  in  the  said  plaint,  contrary  to  tbe 
form  of  the  statute,  &c.     Verification. 

Replication  admitting  the  establisbinent 
of  the  county  court,  and  that  the  plaintiff 
was  the  Judge  thereof,  as  alleged,  ^ 
a  traverse  de  injurid  absque  residua  csM^* 
Then  followed  an  assignment  of  breacbet» 
by  which  it  appeared  that  the  said  county 
court  was  a  court  duly  established  under 
the  9  &  10  Vict.  c.  95 ;  that  the  8aidpI«>o< 
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II  replevin  in  respect  of  a  distress  upon 
I  goods,  &c.  for  rent  in  arrear,  in 
I  plaint  W.  H.  Hellawell  was  the 
i£E^  and  A.  Eastwood  and  others  were 
ifendants ;  that  after  the  making  of 
id  bond  the  plaint  was  remoTed  into 
omt  of  Exchequer  of  Pleas  at  West- 
er; that  W.  H.  Hellawell  did  not  pro- 
$  his  suit  in  the  Exchequer  with  effect ; 
bat  such  proceedings  were  thereupon 
I  the  Exchequer  that  it  was  adjudged 
Wm  H.  Hellawell  should  be  nonsuited, 
bat  A.  Eastwood  and  the  other  defen- 
ahould  go  thereof  without  day,  and 
a  retuin  of  the  goods  taken  under  the 
■a  irreplevisable,  with  costs,  whereby 
ond  had  becoipe  forfeited.  It  was 
or  alleged  that  the  plaintiff  commenced 
Toaecuted  the  present  action  for  and 
half  of  and  for  the  benefit  of  A.  East* 

and  others,  the  defendants  in  the 
al  cause. 

the  trial,  before  Piatt,  B.,  at  the 
Summer  Assizes,  a  verdict  was  found 
e  plaintiff,  and  damages  to  the  amount 
!  costs  which  had  been  sustained  and 
led  in  the  replevin  suit  in  the  Exche- 
were  assessed,  leave  being  reserved 
e  defendant  to  move  to  reduce  the 
^  to  a  noqnnal  sum. 

Michaelmas  term  a  rule  nisi  was 
led  for  that  purpose,  and  also  to  arrest 
idgment ;  against  which— 

^h  Hill  and  Cowling  shewed  cause 
-There  are  two  questions:  first,  is 
ond  void,  and  if  not,  can  the  plain- 
irho  is  Judge  of  the  county  court, 
er  more  than  nominal  damages  ?  They 
id  on  the  9  &  10  Vict.  c.  95.  ss.  121. 
2).  Although  the  bond  is  not  in 
accordance  with  the  statute  it  is  not 


Fell.  7,  before  Ptrke,  B.,  Alderaon,  B.  and 
B. 

Sect  121.  enaoU,  **  That  in  case  either  party 
■ocb  action  of  replcTin  shall  declare  to  the 
in  which  such  action  shall  he  brought  that  the 
»  soj  corporeal  or  incorporeal  hereditament, 
ny  toll,  market,  fair,  or  flranchise,  is  in  ques- 
r  that  the  rent  or  damage  in  respect  of  which 
Ireaa  ihall  have  been  taken  is  more  than  the 
'  90/.,  and  shall  become  bound,  with  two  sufH- 


[Parke,  B.-— Surely  not;  it  is  a  volun- 
tary bond,  though  the  statute  certainly 
requires  it  to  be  made  to  the  landlord.] 

The  words  *'  not  otherwise"  in  section 
121.  apply  to  the  removal,  and  not  to  the 
bond.  The  suit  has  been  removed  into 
the  Exchequer  de  facto,  though  not  dejure. 
The  other  party  should  have  sued  out 
a  procedendo;  but  that  not  having  been 
done,  the  proceedings  are  valid.  In 
order  to  avoid  them,  error  in  fact  must  be 
brought,  as  in  the  case  of  an  infant  suing 
by  attorney.  At  present  it  does  not  appear 
that  the  suit  has  been  improperly  removed. 
Besides,  the  words  *'not  otherwise*'  in 
s.  121.  shew  what  are  the  essentials  re- 
quired for  removal,  and  in  that  section  it 
is  not  stated  to  whom  the  bond  shall  be 
made.  In  the  127th  section  there  are  no 
n^ative  words,  and,  therefore,  the  12l8t 
and  1 27th  sections  may  well  stand  together, 
by  holding  that  the  landlord  is  not  a  ne- 
cessary party  to  the  bond — The  King  v. 


cient  sureties,  to  be  approved  by  the  clerk  of  the  court, 
in  such  sums  as  to  the  Judge  shall  seem  reason- 
able, regard  being  had  to  the  nature  of  the  claim, 
and  the  alleged  value  or  amount  of  the  property  in 
dispute,  or  of  the  rent  or  damage,  to  prosecute  the 
suit  with  effect  and  without  delay,  and  to  prove 
before  the  Court  by  which  such  suit  shall  be  tried, 
that  such  title  aa  aforesaid  is  in  dispute  between 
the  parties,  or  that  there  was  ground  for  believing 
that  Che  said  rent  or  damage  was  more  than 
20^,  then,  and  not  otherwise,  the  action  may  be 
removed  before  any  Court  competent  to  try  the 
same  in  such  manner  as  hath  been  accustomed." 

The  127th  section  enacts,  <<That  every  bond 
given  on  the  removal  of  any  action  out  of  the 
county  court,  or  upon  staying  the  execution  of  any 
such  warrant  of  possession  aa  aforesaid,  or  on 
moving  for  a  new  trial,  or  to  set  aside  a  verdict, 
judgment,  or  nonsuit  shall  be  made  to  the  other 
party  to  the  action  at  the  costs  of  such  other  party, 
and  shall  be  approved  by  the  Judge,  and  attested 
under  the  seal  of  the  Court;  and  if  the  bond  so 
taken  be  forfeited,  or  if,  upon  the  proceeding  for 
securing  which  such  bond  was  given,  the  Judge 
before  whom  such  proceeding  shall  be  had  shall  not 
certify  upon  the  record  in  court  that  the  condition 
of  the  bond  hath  been  fulfilled,  the  party  to  whom 
the  bond  shall  have  been  so  made  may  bring  an 
action  of  debt,  and  recover  thereon.'* 
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Pinney(S\  Cole  v.  Greene  (4).  In  many 
cases  a  bond  has  been  held  good,  though 
it  does  not  precisely  follow  a  statute :  as 
where  there  is  one  surety  instead  of  two — 
Austen  V.  Howard  (5),  Dunbar  v.  Dunn  (6) 
and  Edmonds  v.  Challis  (7);  and  the  cases 
on  administration  bonds — 1  WiUiams  on 
ExecutorSf  Part  I.  b.  5,  c.  4.  As  to  the 
suggestion  of  breaches,  and  the  want  of 
the  allegation  that  the  bond  was  taken  as 
trustee,  res  ipsa  loquUury  and  the  same 
thing  may  be  inferred  from  the.  record. 
As  to  the  damages,  by  the  consent  of  all 
parties  the  bond  was  made  to  the  Judge, 
who  is  therefore  trustee  for  the  landlord, 
and  is  entitled  to  recover  the  same  da- 
mages as  the  defendants  in  the  court  below 
would  have  been  entitled  to  if  they  had 
been  parties. 

Watson  and  Hall^  in  support  of  the 
rule. — ^The  question  here  is  entirely  on 
the  record.  In  the  cases  cited  the  parties 
who  took  the  bonds  were  officers  acting 
under  statutes,  or  according  to  ancient 
practice.  Administration  bonds  are  regu- 
lated by  statute,  and  the  ordinary  has  an 
interest  in  the  goods.  No  Judge  of  a 
court  of  record  can  require  a  bond  to  be 
entered  into  before  he  will  perform  his 
duty.  Taking  a  replevin  bond  under 
this  statute  is  a  judicial,  and  not  a  mere 
ministerial,  act.  It  is  not  like  the  case  of 
a  sheriff,  who  takes  a  bond  to  indemnify 
himself  against  responsibility  to  the  oppo- 
site party — Wright  v.  Lord  Vemey  (8). 
The  statute  expressly  enacts  that  causes 
shall  be  removed  in  the  mode  specified, 
and  not  otherwise,  and  these  words  must 
extend  to  the  121st  section  as  well  as  the 
127th,  so  that  the  cause  was  not  properly 
removed,  because  the  conditions'  were  not 
complied  with.  Bonds  have  been  held  void 
for  less  serious  defects  than  the  present. 
They  referred  to  Beawfage^s  case  (9),  Mar* 

(3)  2  B.  &  C.  322. 

(4)  6  Man.  &  G.  872 ;  8.  c.  13  Law  J.  Rep.  (h.s.) 
C.P.  30. 

(5)  7  Taunt  28. 

(6)  10  Price,  54. 

(7)  7Com.  B.  Rep.  413;  8.c.  18  Law  J.  Rep.  (n.8.) 
C.P.  164. 

(8)  3Dougl.  240. 

(9)  10  Rep.  100,  «. 


tyn  V.  BUthman{\ii\  Morris  ▼•  Chofimmn 
(11).  Then,  as  to  the  question  of  daniaget. 
It  is  said  the  Judge  is  a  trustee,  but  what 
is  the  evidence  ?  It  is  admitted  the  Judge 
did  not  take  the  bond  coiraptlyy  but  hj 
mistake.  ^ 

[Parks,  B. — He  must  have  meant  to 
take  it  as  trustee,  and  the  defendant  must 
have  meant  to  give  it  to  him  as  auch.] 

No :   the  Judge  only  meant  to  do  what 
the  law  required.     A  man  cannot  become 
a  trustee  because  there  has  been  a  mistake. 
The  record  does  not  shew  that  the  Judgc^ 
is  a  trustee.     As  to  damages,  how  can  th^ 
county  court  Judge  have  suffered  damsge     - 
Non    constat   that    there   is  not  anoth^^ 
bond  to  the  party.     It  is  not  alleged  tbk^^ 
the  Judge  took  the  bond  for  the  psr^.^ 
but  only  that  the  plaintiff ''  prosecutes  t^^ 
action  for"  the  defendants  below.  ^ 

Cur,  adv.  tmk^ 

Judgment  was  now  delivered  by — 

Parke,  B. — [His  Lordship  having  stared 
the  pleadings   and  read  the  two  sectjor^s 
above  set  out,  said] — With  respect  to  the 
bond,  we  are  dearly  of  opinion  that  ft  im 
not  void,  although  the  Jud^  of  the  coost^ 
court  did  not  follow  the  directions  of  thi^ 
statute,  and  by  mistake  took  it  to  himseX' 
instead  of  to  the  defendants  in  the  cou^"^ 
below.     We  are  of  opinion  that  the  pr^-^ 
liminaries  to  the  suit  being  properiyi^'^ 
moved  are  not  made  conditions  preceda^^ 
to  the  validity  of  the  bond,  and  althoug»^ 
these  conditions  were  not  complied  witl^-^j 
the   bond  is  a  voluntary  bond  and  ma^^ 
be  sued  upon  by  the  obligee.     The  ool^^ 
remaining  question  is,  what  amount  of  ^"'^ 
mages  the  plaintiff  is  to  have?     Now,  thU^** 
is    not  an  objection   on   the  record,  fo-  ^-^ 
there  is  a  proper  suggestion  of  bread*^^^ 
the  condition  of  the    bond   having  ^»*^^^ 
clearly    broken,    and    then    the   anKHU^ 
of  damages  is   a  question  for  the  j«y^  ' 
On  the  facts  of  this  case  there  is,  noi^^^^J 
ample^  evidence  to  shew  that  the  Judge  ^^' 
the  county  court  took  the  bond  as  a  tru^^^^ 
for  the  opposite  party  to  the  suit,  aadtt»* 
damages  he  recovers  will  be  for  the  bcDe&  t 
of  that  party.     It  is  dear  that  being  fr*^' 

(10)  YeW.  197. 

(11)  T.JoDet,34. 
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fcprecoTerthe  full  amount 
Mch  the  party  for  whom 
lut.  We  are  of  opinion, 
Q  this  case  the  plaintiff 
red  as  having  sustained 
full  amount  of  the  costs, 
r  the  rule  to  reduce  the 
lal  damages  ought  to  be 
I  suit  was  improperly  re- 
t;  but  the  Court  above 
on  over  the  question, 
e  a  right  to  try  replevins 
:  before  them,  the  irre* 
emoving  the  suit  by  the 
certiorariy  grounded  on 
has  been  waived  by  the 
le  court  above.  It  is  a 
judiccy  though  irregular. 
Rule  discharged. 


COURT  APPEAL.] 

awAiTE,  appellant;  hud- 
son,  respondent,* 

'Right  of  Plaintiff  to  he 
at  Stage  of  the  Cause, 

%  county  court  has  a  right 
uited  at  the  latest  moment 
has  pronounced  his  judg^ 
ere  is  a  jury,  before  they 
ir  verdict, 

r  this  action  (which  was 
a  warranty  of  soundness 
>re  the  County  Court  of 
it  Leeds,  after  the  Judge 
jury  and  the  latter  had 
rate,  the  plaintiff  stated 
to  be  nonsuited.  The 
it  agree  to  this,  and  the 
it  was  too  late  for  the 
i  to  be  nonsuited  after 
I  left  to  the  jury,  that  he 
le  verdict,  and  that  the 
lave  leave  afterwards  to 
rerdict  aside  and  enter  a 
y  found  for  the  defendant, 
er  applied  to  the  county 
ve  a  nonsuit  entered,  pur- 

rke,  B.  and  Platt,  B. 


suant  to  the  leave  reserved,  but  appealed  to 
this  Court.  The  question  submitted  by  the 
case  was,  whether  the  county  court  Judge 
was  bound  in  law  to  nonsuit  the  plaintiff, 
and  whether  the  Judge  had  any  direction 
or  authority  under  sections  78.  and  79.  of 
the  statute  9  &  10  Vict.  c.  95.  or  otherwise 
to  refuse  to  enter  a  nonsuit. 

The  Court,  without  hearing  HaU,  for  the 
appellant,  called  on — 

Addison^  for  the  respondent,  the  defen- 
dant below. — The  Court  has  no  jurisdic-. 
tion  over  this  appeal.  It  is  only  when  a 
party  is  dissatisfied  ^th  the  determination 
of  the  county  court  Judge  on  a  point  of 
law  that  an  appeal  is^ven  by  the  statute 
13  &  14  Vict,  c.  61.  s.  14.  The  decision 
as  to  entering  a  nonsuit  is  not  a  decision 
on  a  point  of  law,  but  only  on  a  point  of 
practice.  The  Judges  of  the  superior 
courts  have  made  no  rules  as  to  the  time 
of  being  nonsuited.  The  county  court 
Judge  therefore  may  regulate  the  practice 
of  his  court  according  to  his  discretion, 
and  may  say  at  what  time  and  stage  in  the 
cause  the  plaintiff  must  elect  to  be  non- 
suited. He  is  not  bound  to  adopt  the 
practice  of  the  superior  Courts  in  every 
respect.  The  statute  9  &  10  Vict.  c.  95. 
s.  78.  gives  him  a  discretion  in  matters  of 
practice.  He  referred  to  Checehi  v.  Powell 
(1)  and  Arnold  v.  Johnson  (2). 

[Parke,  B. — ^The  point  is  a  point  of 
law,  and  a  very  important  one  too.  Surely 
Robinson  v.  Lawrence  (3)  decides  this 
case.] 

Supposing  the  Court  to  be  against  the 
respondent  on  the  point  submitted,  the 
judgment  should  not  be  reversed,  with 
costs.  The  plaintiff  ought  not  to  have 
appealed,  having  liberty  to  apply  to  the 
county  court  Judge  to  enter  a  nonsuit. 
He  ought  at  least  to  have  applied  to  him 
in  the  first  instance. 

Parke,  B. — The  county  court  Judge 
was  wrong  in  nofaUowing  the  plaintiff  to 
be  nonsuited.  The  power  to  nonsuit  is 
incidental  to  every  Court.     By  common 

(1)  6  B.  &  C.  253 ;  8.  c.  5  Law  J.  Rep.  K.B.  122. 
(2>  1  Str.  267. 
(3)  AnU,  p.  36. 
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law  a  plaintiff  in  ftn  action  has  a  right  to 
be  nonsuited  and  to  abandon  bis  proceed- 
ing at  any  time  before  yerdict.  We  are 
of  opinion  that  the  County  Court  Acts  were 
not  intended  to  deprive  him  of  this  right, 
and  that  the  power  of  demanding  to  be 
nonsuited  is  continued  to  the  latest  mo- 
ment before  the  county  court  Judge  has 
pronounced  his  decision,  or,  when  there  is 
a  jury,  before  they  have  delivered  their 
verdict.  With  regard  to  the  question  of 
costs,  we  have  before  laid  it  down  as  a 
general,  though  not  an  inflexible,  rule  that 
the  successful  party  shall  have  his  costs  of 
the  appeal.  It  is  sought  to  induce  us  to 
depart  from  this  rule  in  the  present  in- 
stance, on  the  groun4  that  the  Judge  gave 
the  plaintiff  leave  to  move  to  enter  a  non- 
suit. But  we  do  not  think  that  the  plain- 
tiff was  bound  to  apply  again  to  the  same 
Judge  who  had  already  pronounced  an 
opinion  against  him.  The  ordinary  rule 
as  to  costs  must  therefore  be  adopted. 
Our  order  must  be,  that  the  verdict  be  set 
aside,  the  appellant  to  have  the  costs  of 
the  appeal ;  but  a  nonsuit  may  be  entered 
by  consent. 

Judgment  reverted. 


1852.  7  SIMPSON  AND  OTVL^ViSy  assignees  of 
Feb.  7.3  HEAD,  r.  wood. 

Insolvent^Bill  of  Sale—1   ^   8   Vict, 
c.  96.  5.  21. 

Rt  in  consideration  of  past  and  future 
advances,  hy  bill  of  sale,  dated  the  2Sth  of 
November  1850,  assigned  all  his  household 
goods,  growing  crops,  ^c,  to  W,  with  a 
proviso  of  defeasance  if  he  should  repay 
W.  the  sums  advanced  and  to  be  advanced, 
in  all  not  exceeding700L  and  interest  thereon, 
on  the  1st  of  January  1851 ;  but  it  was  pro^ 
vided  that,  if  default  was  made  in  payment 
on  that  day,  W,  should  have  possession  of 
all  the  goods,  S^c,  at  his  discretion,  should 
sell  them,  and  should  retain  the  proceeds  in 
trust  to  pay  himself  the  sums  so  due,  and  to 
pay  the  surplus,  if  any,  to  R.  Default 
was  made  on  the  \st  of  January  1851,  and 
on  the  4th  of  February  W,  took  possession 
of  the  goods,  ^c.     On  the  25th  of  February 


R.fUed  his  petition  under  ike  7  ^  S  FkL 
c.  96,  and  the  plaintiffs  were  appeimled 
assignees.  On  the  4th  of  Mareh  W.  told 
the  property  included  in  the  hill  of  eaJLe. 

Held,  in  an  action  bro^kt  hff  the  aengneee 
ofR,thatby  this  sale  Jr.  did  mot  avail  Am- 
self  of  the  bill  of  sale  within  the  mtmmng  ^ 
the  7  ^S  Vict.  e.  96.  e.  21,  mnd  that  the 
assignees  were  not  entitled  to  reeooer  th^ 
goods. 

Assumpsit,  by  the  plainti£b,  as  ass^ 
nees  of  one  Read,  for  goods  sold  a^ 
delivered,  by  the  plaintiffs,  as  assigM^ 
for  money  had  and  received  by  the  deb^ 
dant  for  the  plaintiffs,  as  such  asngnee^^ 

Plea — ^non  assumpsit. 

It  appeared  at  the  trial,  before  Piatt,  B. 
at  the  York  Summer  Assizes,  that  by  10 
indenture,  made  on  the  8th  of  "November 
A.D.  1850,  between  Read  and  Wood,  in 
consideration  of  510/.  then  due  from  Rod 
to  Wood,  and  a  further  sum  agreed  to  be 
advanced,  not  exceeding  in  all  700/.,  Biad 
bargained,  sold  and  assigned  to  Wood 
all  his  household  furniture,  goods  tad 
effects,  and  all  com  and  growing  aopa» 
and  all  his  tenant  right  and  inteieitiB 
a  certain  farm  therein  described,  and  all 
his  book  debts  and  other  personal  eitite 
and  effects,  to  hold  absolutely  as  his  owi 
property ;  proviso,  that  if  Read  paid  Wood 
the  money  due  on  the  1st  of  Janosiy  A*i>> 
1 85 1  the  deed  should  be  void.  There  «!• 
also  a  proviso  that  on  default  made  in 
payment  on  that  day  Wood  shoald  take 
possession,  hold  and  enjoy  the  propettf 
assigned,  and  at  his  discretion  sell  and 
dispose  of  the  same,  and  receive  the  pR>> 
ceeds  of  the  sale  in  trust,  after  psyneBt 
of  the  costs,  *'  to  retain  and  apply  sidi 
monies  in  or  towards  satisfaction  of  all  sodi 
principal  and  interest  as  for  the  time  bong 
shall  be  due  and  owing  on  security  of  tlva^ 
presents,  and  then  to  pay  the  snrpfaiifi^ 
any,  to  Read. "  De&ult  was  made  in  fo- 
ment on  the  1st  of  January  1851,  asd  oa 
the  4th  of  February  Wood  took  poaieaiu» 
of  the  goods,  &c.  On  the  25th  of  Febntf^T 
1851  Read  presented  his  petition,  vidff 
7  &  8  Vict.  c.  96;  and  on  theitfaof  Mx^ 
the  defendant  sold  the  goods,  fiiiaitiii*r 
&c.  comprised  in  the  bill  of  sale.  ^ 
plaintiffs  claimed  the  goods  as  asiiigB^' 
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of  the  7  &  8  Vict  c.  96.  8.  21. 

liot  was,  under  his  Lordship's 
,  found  for  the  plaintiffs,  with 
the  defendant  to  move  to  enter  a 
vt  him.  A  rule  to  shew  cause  was 
ntiy  ohtained.  Against  which — 
M  now  shewed  cause. — ^The  de- 
by  selling  on  the  4th  of  March 
ter  the  filing  of  the  petition  in 
',  did  avail  himself  of  the  bill  of 
in  the  meaning  of  the  21st  section 
Be  8  Vict  c.  96,  and  therefore  the 

had  a  right  to  recover.     What  is 

of  the  bul  of  sale  ? 
B,  B. — ^A  bill  of  sale  is  properly  a 
note  a  sale.  It  is  not  a  power  to 
lis  instrument  seems  to  be  a  con- 
3f  all  the  insolvent's  property  in 
tion  of  a  debt   and   future   ad- 

le  bargainee  is  a  trustee  for  the 
and  therefore  it  does  not  denote 
b  and  out.  So  long  as  the  thing 
condition  of  a  pledge,  the  pawnee 
;  sell  by  virtue  of  his  property  in 
I.  The  instrument  being  a  mere 
the  defendant  had  only  property 
o  sell,  and  so  by  the  sale  "he 
imself "  of  the  instrument.  It  will 
lat  by  the  terms  of  the  instrument 
dant  had  the  option  of  selling  or 
^session  of  the  goods.  But  it  was 
cumbent  on  the  defendant  to  sell 
f ;  for,  if  the  property  had  been 
,000/.,  the  insolvent  might  have 


section  enacts: — "That  in  all  cases 
petitioner  for  protection  from  process 
e  shall  have  been  rested  in  an  assignee 
i  under  the  provisions  of  the  said  recited 
this  act*  or  of  either  of  them,  shall  have 
ly  warrant  of  attorney  to  confess  jhdg- 
tiall  have  given  any  cognovit  actionem 
le,  whether  for  a  valnable  consideration 
e,  no  person  shall,  after  the  filing  of  the 
tach  petitioner,  avail  himself  of  any 
issued  or  to  be  issued  upon  any  judg- 
led  or  to  be  obtained  upon  such  warrant 
or  cognovit  actionem,  either  by  seizure 
the  property  of  such  petitioner,  or  any 
t,  or  by  sale  of  such  property  theretofore 
ly  part  thereof,  or  avail  himself  of  such 
bnt  that  any  person  or  persons  to  whom 
'  mms  of  money  shall  be  due  in  respect 
h  warrant  of  attorney  or  cognovit  ac- 
f  Mieh  Wl  of  sale  shall  and  may  be  a 
eraditort  finr  the  same  under  the  said 
Hid  this  act" 

nam,  XXL— Bzohiq. 


been  deprived  of  the  goods  though  his  debt 
only  amounted  to  700/. 

[Parke,  B.  referred  to  Hardy  v.  Tingey 
(2),  and  Hunt  v.  Robins  (3),  as  shewing 
that  this  was  an  absolute  sale  not  within 
the  operation  of  the  act.] 

But  here  property  was  not  vested  abso- 
lutely :  the  bargainee  does  not  cease  to  be 
a  creditor.  An  instrument  cannot  be  said 
to  be  inoperative  at  the  time  of  sale  when 
under  it  the  surplus  must  be  paid  over : 
therefore  by  the  sale  you  "  avail  yourself" 
of  it. 

[Ald£R8on,  B. — What  act  is  necessary 
to  be  done  here  ?  The  defendant  held  the 
goods  absolutely  to  secure  his  debt.] 

It  is  only  a  qualified  right  to  the  goods 
in  order  to  secure  his  debt. 

[Ald£RSON,  B. — The  defendant,  under 
the  bill  of  sale,  holds  the  goods  absolutely 
at  law,  though  there  may  be  an  equitable 
right  to  part  of  the  proceeds  when  they  are 
sold.] 

[Parke,  B. — ^The  filing  of  the  petition 
is  a  command  to  stay  your  hand.  But  here 
nothing  was  to  be  done  in  order  to  complete 
the  property  in  the  defendant.] 

Bliss^  in  support  of  the  rule,  was  not 
called  upon. 

Pollock,  C.B. — I  am  of  opinion  that  the 
verdict  must  be  entered  for  the  defendant. 
The  object  of  the  act  of  parliament  was  to 
prevent  anything  being  done  after  the  filing 
of  the  petition.  What  was  complete  then 
was  to  remain  complete, what  was  incomplete 
was  to  remain  incomplete.  The  bill  of  sale 
here  was  absolute,  and  nothing  more  was 
to  be  done  than  to  exercise  the  rights  already 
created.  It  is  argued  that  what  was  done 
was  done  under  the  bill  of  sale.  But  the  fact 
is,  that  after  the  right  to  the  property  was 
acquired  there  was  an  end  of  the  bill  of 
sale.  If  there  are  two  modes  of  reading  a 
statute,  that  should  be  adopted  which  is 
more  in  accordance  with  the  intentions  of  the 
legislature.  But  if  in  this  case  the  assignees 
are  entitled  to  recover,  no  man,  let  his 
credit  be  ever  so  good,  could  convey  pro- 
perty by  way  of  pledge  if  that  be  done  by 
bill  of  sale.     For,  if  the  owner  afterwards 

(2)  5   Exch.  Rep.  291;    s.c.  19  Law  J.  Rep. 
(n.8.)  Exch.  233. 

(3)  3  aB.  Rep.  300 ;  s.  c.  1 1  Law  J.  Rep.  (n.8.) 
an.  228. 
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BARBAT    V.    ALLEN    AND    AN- 
OTHER. 

14  ^  15  Vict.  e.  99.— Inad- 
Wife. 

5  Vict.  c.  99.  has  not  rendered 
etent  witness  for  or  against  her 
}U  proceedings. 

consent  she  might  be  examined 
qusere.  But,  assuming  that 
would  render  her  admissible, 
jtion  had  been  taken,  it  was  held 
mary  with  the  Judge  whether 
7  the  objection  to  be  withdrawn. 

for  work  and  labour,  money 
an  account  stated, 
general  issue,  and  that  the 
1  induced  to  make  the  promise 

,  before  Pollock,  C.B.,  at  the 
;tings  after  Michaelmas  term, 
aintifF's  case  was  proved  by 
of  a  witness  who  had  acted 
in  making  the  contract.  It 
•posed  by  the  counsel  for  the 
call  the  wife  of  the  defendant 
»lish  the  fraud  by  subsequent 
'  this  witness.     The  counsel 


for  the  plaintiff  objected  that  the  14  &  15 
Vict.  c.  99,  had  not  rendered  her  a  com- 
petent witness,  and  Pollock,  C.B.  intimated 
his  assent  to  the  validity  of  lihe  objection. 
No  decision,  however,  having  at  that  time 
been  given  by  either  of  the  Courts,  the 
plaintiff's  counsel,  desirous  to  avoid  fiurther 
litigation,  offered  to  waive  the  objection. 
This  his  Lordship,  however,  refused  to  allow, 
and  the  wife  was  rejected  as  a  witness. 

A  rule  nisi  for  a  new  trial  was  subse- 
quently obtained  on  the  grounds,  first,  that 
the  wife  was  a  competent  witness ;  and, 
secondly,  that  even  if  not,  she  was  admis- 
sible when  the  objection  had  been  waived. 
Against  this  rule — 

Hertslet  now  shewed  cause. — The  autho- 
rities shew  that  prior  to  the  recent  statute 
the  husband  and  wife  were  not  competent 
for  or  against  each  other,  and  that  this 
incompetency  rested  upon  other  grounds 
than  a  mere  pecuniary  interest.  In  Hall 
V.  Hill  (1 )  the  action  was  brought  for  wages 
earned  by  the  wife  of  the  plaintiff,  and  her 
admission  of  having  received  20/.  in  pay- 
ment was  not  allowed  to  be  given  in  evi- 
dence against  the  husband. 

(1)  2  Str.  1094. 
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[Platt,  B. — That  was  an  admission  by 
an  unauthorized  agent] 

Lord  Kenyon  said  in  Davis  v.  Dinwoody 
(2),  "  Husbands  and  wives  are  not  ad- 
mitted as  witnesses  either  for  or  against 
each  other:  from  their  being  so  nearly 
connected,  they  are  supposed  to  have  such 
a  bias  upon  their  minds  that  they  are  not 
to  be  permitted  to  give  evidence  either  for 
or  against  each  other."  In  BuUer^s  Nui 
Prius^  p.  286,  a,  it  is  said,  **  Husband  and 
wife  cannot  be  admitted  to  be  witness  for 
each  other,  because  their  interests  are  ab- 
solutely the  same ;  not  against  each  other, 
because  contrary  to  the  legal  policy  of 
marriage."  The  14  &  15  Vict.  c.  99.  has 
made  no  alteration  in  this  respect,  accord- 
ing to  what  is  understood  to  be  the  opinion 
of  the  Judges.  Lord  Truro,  giving  judg- 
ment in  Percival  v.  Caney  (3)  said,  "  The 
long-established  rule  of  law  is,  that  a  wife 
cannot  be  examined  for  or  against  her  hus- 
band ;  and  no  alteration  has  yet  been  made 
in  that  established  rule  of  law.  It  is  a 
rule  founded  on  a  principle  which  is  more 
valuable  even  than  the  administration  of 
justice — the  necessity  of  preserving  the 
confidence  and  happiness  of  domestic  life." 

[Pollock,  C.B. — ^We  are  agreed  in 'this 
court  that  the  wife  is  not  admissible.] 

Then,  the  other  question  is,  whether 
such  an  objection  can  be  waived,  and 
whether,  notwithstanding  the  consent  of 
both  parties,  the  Lord  Chief  Baron  was  not 
right  in  rejecting  the  wife's  evidence.  A 
Judge  is  bound  to  try  according  to  the 
established  rules  of  law.  He  could  not, 
for  instance,  by  the  consent  of  the  parties 
admit  the  evidence  of  a  person  who  was 
Ignorant  of,  or  did  not  recognize,  the  bind- 
ing nature  of  an  oath. 

[Parke,  B. — There  was  a  case  recently 
in  Ireland  in  which  Lord  Clarendon  was 
examined  without  being  sworn,  but  the 
objection  not  having  been  insisted  on  at 
the  time,  the  Court  refused  to  disturb  the 
verdict.] 

In  Taylor  on  Evidence,  vol.  2.  p.  906.  it 
is  said,  "  Whether  the  rule  may  be  relaxed 
so  as  to  admit  the  wife  to  testify  against 
the  husband  by  his  consent  the  authorities 
are  not  agreed.     Lord  Hardwicke  was  of 


(2)  4  Term  Rep.  678. 

(3)  18  Law  Times,  219 


opinion  that  she  was  not  admissible  ev« 
with  the  husband's  consent."  For  thi 
Barker  v.  Dixie  (4)  is  cited,  where^  in  a 
action  for  a  malicious  prosectttioD,  th 
defendant  being  willing  that  the  plaintiir 
wife  should  be  examined.  Lord  Haidwidc 
said,  "  The  reason  why  the  law  will  bo 
suffer  a  wife  to  be  a  witness  for  or  agmu 
her  husband  is,  to  preserve  the  peace  o 
families;  and  therefore  I  shall  nevQ 
encourage  such  a  consent" :  and  she  w% 
not  examined.  The  same  rule  has  be^ 
adopted  in  America,  and  the  wife  uniiiDnc^] 
rejected. 

[Parke,  B.— In  Pedley  y.  WeUe$ley(s) 
Best,  C.J.  offered  to  receive  the  evid^Me 
of  the  wife  against  per  husband  if  he  would 
consent,  and  said,  *'  Lord  Mansfield  ooee 
permitted  a  plaintiff  to  be  examined  vitfa 
his  own   consent.     Some   of  the  Judges 
doubted  the  propriety  of  that  permissioD, 
but  I  think  it  was  right."     Lord  Mans- 
field seems  to  be  a  mistake  for  Chief 
Justice  Mansfield.] 

[Martin,  B. — Yes  ;    the  case  referred 
to  is  Norden  v.  Williafnson  (6).] 

H.  Giffard,  in  support  of  the  rule.— A.t 
common  law,  the  ground  of  the  exdaiiaD 
of  the  parties  to  a  suit  was  solely  on  the 
ground  of  interest  in  the  event — WomU 
V.  Jones  (7),  Pipe  v.  Steele  (8),  2  Ta^  9m 
Evidence,  872.  For  this  reason,  a  de* 
fendant  against  whom  a  noUe  prosequi  hs^ 
been  entered  is  admissible — Affialoy.Fvtr^ 
drinier  (9).  The  evidence  of  married 
persons  for  or  against  each  other  ws^ 
consequently  inadmissible,  as  their  iA" 
terests  were  supposed  to  be  idcnticil- 
They  were  dv^  aniirnx  in  un&  catU"^ 
Co,  Litt,  6,  b.  Had  there  been  any  of^^ 
reason  such  as  the  supposed  sacredne^ 
of  domestic  life,  they  would  not  be  ad- 
missible against  each  other  where  tl»^ 
proceedings  were  against  third  ptrtie^ 
But  in  Annesley  v.  the  Earl  of  Augfitt^* 
(10),  a  wife  was  examined  as  to  wbcth« 
her  husband   was   to   be   believed  upo^ 


(4)  Ct.  t  Hard.  264. 

(5)  3  Car.  &  P.  568. 

(6)  1  Taunt  378. 

(7)  7  Bing.  398.  399,  per  Tindal,  C.J.;  ^  <=- 
Law  J.  Rep.  C.P.  70. 

(8)  2  Q.B.  Rep.  736. 

(9)  6  Bing.  306 ;    a.  c.  8  Law  J.  Rep.  C.P.  «• 

(10)  17  St.  Tri  1276. 
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yCofMor  ▼.  Majoribanks 

personal  Tepresentatives 
husband  brought  troTer 
ndant  for  goods  of  the 

possession  he  was  not 
the  widow  to  prove  that 

the  goods  witb  him  by 
lier  husband.  But  when 
lat  the  admission  of  such 
nolate  the  sacredness  of 
[lications,  Maule,  J.  said, 
I*  hardly  stand  upon  that 

question  had  arisen  be- 
ties,  the  widow  might 
1  called  to  prove  she  had 
}  with  her  husband's  con- 
lUthority.  That  puts  an 
ness  of  conjugal  commu- 

foundation  of  the  rule 

►. — I  am  not  prepared  to 
It  to  those  observations, 
so  far  as  the  law  can  re- 
lunications  it  does  so,  but 
In  all  instances,  as  where 
I  wife  are  not  parties  to 
tt  all.] 

mstrued  according  to  the 
lews  the  wife  to  be  admis- 
ian*s  Act  having  abolished 
iterest,  except  in  the  case 
9t  section-  of  the  14  &  15 
eals  that  exception,  and 
1  enactment  that  parties 
18  (12),  the  3rd  section 
so  that  ''nothing  in  this 
n  any  criminal  proceeding 
apetent  or  compellable  to 
»r  or  against  his  wife,  or 
mt  or  compellable  to  give 
against  her  husband.*' 
yressio  unius  est  exdusio 
and  also  the  rule  that  a 
construed  so  as  if  possible 
o  every  provision  in  it. 
}e  admissible,  this  proviso 
n  if  the  wife  be  not  admis- 
ion  may  be  waived.  An 
Dstance,  may,  with  his 
disclose  matters  intrusted 
mally.     In  this  case  the 

135;  8.  e.  12  Law  J.  Rep.  (n.s.) 

sections  in   the   judgment  of 


knowledge  of  the  ikct  to  be  proved  was 
not  acquired  from  the  husband,  but  inde-. 
pendently  of  him. 

Parke,  B. — ^I  am  of  opinion  that  this 
rule  must  be  discharged.  If  the  Court 
were  called  on  to  form  an  opinion  whether, 
when  a  party  expressly  makes  an  objection 
to  the  competency  of  a  wife  as  a  witness 
against  her  husband,  and  then  offers  to 
waive  the  objection,  the  Court  should  inter- 
pose and  say,  *'  As  ministers  of  justice,  we 
cannot  allow  this,"  I  should  pause  b^ore 
concurring  with  my  Lord  Chief  Baron  in 
the  course  he  took  on  this  occasion.  I  do 
not  say  that  he  was  wrong;  for  it  is  clearly 
in  the  discretion  of  the  Judge  at  a  trial 
to  allow  or  disallow  an  offer  to  withdraw 
an  objection.  With  respect  to  the  main 
question  in  this  case,  I  clearly  think  the 
wife  is  not  a  competent  witness  in  a  civil 
suit  to  which  her  husband  is  a  party.  She 
was  incompetent  in  such  cases  by  the 
common  law,  and  I  do  not  stop  to  inquire 
whether  that  was  simply  on  the  ground  of 
interest,  or  of  the  relationship  between  the 
parties,  though  the  latter  is  the  reason 
usually  assigned  in  the  books ;  and  it  is 
clear  that  by  the  recent  Law  of  Evidence 
Act,  14  &  15  Vict.  c.  99,. it  was  never 
meant  that  the  wife  should  be*a  competent 
witness  for  or  against  her  husband.  The 
question  then  is,  whether  it  really  does 
make  her  competent.  The  act  called  Lord 
Denman's  Act,  the  6  &  7  Vict.  c.  85,  *  for 
improving  the  law  of  evidence,'  enacts 
that  "  no  person  offered  as  a  witness  shall 
hereafter  be  excluded  by  reason  of  incapa- 
city from  crime  or  interest  from  giving 
evidence,  either  in  person  or  by  deposition 
according  to  the  practice  of  the  Court,  on 
the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  proceeding, 
civil  or  criminal,  in  any  court,  or  before 
any  Judge,  jury,  sheriff,  coroner,  magis- 
trate, officer,  or  person  having,  by  law  or 
by  consent  of  parties,  authority  to  hear, 
receive  and  examine  evidence ;  but  every 
person  so  offered  may  and  shall  be  ad- 
mitted to  give  evidence  on  oath,  or  solemn 
affirmation  in  those  cases  wherein  affirma- 
tion is  by  law  receivable,  notwithstanding 
that  such  person  may  or  shall  have  an 
interest  in  the  matter  in  question  or  in  the 
event  of  the  trial  of  any  issue,  matter. 
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question,  or  inquiry,  or  of  the  suit,  action, 
or  proc€»eding  in  which  he  is  offered  as 
a  witness,  and  notwithstanding  that  such 
person  offered  as  a  witness  may  have  heen 
previously  convicted  of  any  crime  or  of- 
fence." All  ohjections  on  the  ground  of 
interest  being  tiius  taken  away,  the  act 
goes  on,  "  Provided  that  this  act  shall  not 
render  competent  any  party  to  any  suit, 
action,  or  proceeding  individually  named 
in  the  recoid,  or  any  lessor  of  the  plaintiff, 
or  tenant  of  premises  sought  to  be  recovered 
in  ejectment,  or  the  landlord  or  other  person 
in  whose  right  any  defendant  in  replevin 
may  make  cognizance,  or  any  person  in 
whose  inmiediate  and  individual  behalf  any 
action  may  be  brought  or  defended,  either 
wholly  or  in  part,  or  the  husband  or  wife 
of  such  persons  respectively,"  &c.  By 
this  statute,  therefore,  all  objections  on  the 
ground  of  interest  were  removed,  except 
in  the  cases  of  the  persons  enumerated  in 
the  proviso,  who  still  remained  incompetent* 
Then,  the  recent  statute  renders  competent 
a  portion  of  those  so  excepted,  but  not  all. 
The  1st  section  repeals  so  much  of  the 
proviso  in  the  former  act  as  enacts,  that 
nothing  in  that  act  shall  "  render  competent 
any  party  to  any  suit,  action,  or  proceeding 
individually  named  in  the  record,  or  any 
lessor  of  the  plaintiff,  or  tenant  of  premises 
sought  to  be  recovered  in  ejectment,  or  the 
landlord  or  other  person  in  whose  right 
any  defendant  in  replevin  may  make  cogni- 
zance, or  any  person  in  whose  immechate 
and  individual  behalf  any  action  may  be 
brought  or  defended^  either  wholly  or  in 
part."  The  2nd  section  enacts,  "  That 
the  parties  in  whose  bclialf  any  such  suit, 
action,  or  otiier  proceeding  may  be  brought 
or  defended,  shall,  except  as  hereinafter 
excepted,  be  competent  and  compellable 
to  give  evidence,  either  vivd  voce  or  by 
deposition  according  to  the  practice  of  the 
court,  on  behalf  of  either  or  any  of  the  par- 
tics  to  the  said  suit,  action,  or  other  pro- 
ceeding." But  it  leaves  out  of  that  cate- 
gory the  cases  of  the  husbands  and  wives 
of  the  parties,  who,  therefore,  remain  in- 
competent as  they  were  under  the  6  &  7 
Vict.  c.  85.  The  only  colourable  argu- 
ment in  favour  of  the  defendant  is  that 
founded  on  the  language  of  the  subsequent 
section,  in  which  it  is  provided,  perhaps 
unnecessarily,  that  nothing  in  the  act  con- 


tained ihall  rendor  the  hmband  or  wife 
**  competent  or  compeUabls  to  give  evidoiee 
for  or  againat  each  other"  in  erimina]  pro- 
ceedings.  It  is  laidt  that  from  theae  nig»» 
tive  words  we  may  imply  the  aiBnnatiTe 
proposition  that  they  an  to  be  eompeCent 
in  other  caaes.    I  think  we  ougbt  to  make 
no  such  implication.    Hie  8rd  aectiim  is 
not  BO  fully  worded  as  it  might  haTe  been, 
and  perhaps  only  mentioned  Gximinal  pro- 
ceedmgs  aa  those  in  whieh  linaband  and 
wife  were  moat  likely  to  be  offsred  as 
evidence  against  each  other,  leaviiig  the 
law  in  all  other  cases  aa  it  atood 
the  former  section.     I  have  not  bad 
consider  this  question  to-dny  lor  the 
time.    Immediately  after  the  act 
into  law  T  gave  it  much  conaideratiott, 
was  satisfied  that  it  had  not  the  effiecC 

rendering  the  husband  and  wife  ec ^r— ^-^.^i* 

in  these  cases.    I  think,  tbeiefine,  t^^^^* 

my  Lord  Chief  Baron  was  rigjit  in 

course  he  took  on  this  occaaion. 

Platt,  B.  concurred. 

Mabtin,  B. — I  am  entixely  of  the 
opinion.  Clauses  of  this  kind  frequently 
occur.  During  the  passage  of  a  bill  throuigli 
parliament,  a  suggestion  is  made  of  aome 
possible  evil  to  result  from  the  propcsed 
enactment;  on  which  ground  thenonhcr 
having  charge  of  the  bill  says,  "  I  will  pat 
in  a  clause  to  meet  the  difficulty.  The 
presence  of  a  clause  thus  introduced  ou^^ 
not  to  be  made  the  foundation  of  an  vgv*' 
ment  in  construing  the  statute.  In  tb« 
present  case,  it  waa  objected  that  the  vi^ 
was  not  admissible  as  a  witness  sglii^^ 
her  husband,  and  I  think  that  the  hs^ 
Chief  Baron  was  right  in  holding  h^^ 
incompetent.  On  that,  the  counsel  for  tta^ 
plaintiff  recollecting  what  had  been  dfli>^ 
in  some  other  cases,  offered  to  withdi*^ 
his  objection,  but  his  Lordship  ssid  U* 
substance,  *'  you  need  not  do  so,  for  1 1*^ 
convinced  I  am  right."  If  the  qiiei»>'J 
had  been  as  to  the  general  right  of  conas^^ 
to  waive  an  objection  to  illegal  evideie^ 
I  agree  with  my  Brother  Parke,  it  *«•*" 
be  matter  for  consideration. 

Pollock,  C.B.— I  quite  agree  thst  tlui 
rule  ought  to  be  discharged.    Thecfed 
of  this  statute,   compared  with  wW  ^ 
commonly  called  Loni  Denman's  Act,  tf 
to  my  mind  perfectly  clear.     The  8rd  s^' 
tion  of  the  recent  act  is  not,  howcTer,op«* 


ViML.  XX1.1 


EASTER  TERM,  1852. 


159 


to  the  explttnation  suggested  by  my  Bro- 
tlier  Parl» ;  for  Lord  Tniro,  in  one  of  his 
pi&l>lic  judgments,  explains  exactly  how  it 
came  to  be  so  framed.  While,  however,  I 
allude  to  that,  I  must  at  the  same  time 
•ay,  that  the  history  of  a  clause  in  a  sta- 
tiate»  attested  by  the  personal  knowledge 
of  members  of  the  legislature,  is  certainly 
tio  ground  of  decision  in  a  court  of  law, 
aatd  I  think  it  right  to  guard  myself  against 
tbe  supposition  that  we  could  resort  to 
««&cli  means  to  find  out  the  meaning  of  a 
vtatote.  Lord  Truro  (13)  stated,  that  when 
tike  bill  was  before  the  House  of  Lords, 
^■a  moved  that  the  clause  which  gave  the 
^eaurts  of  law  the  power  of  examining  the 
^Hlb  be  struck  out,  and  it  was  struck  out 
•^eofdingly.  In  the  body  of  the  bill,  how- 
^v«r,  and  in  another  clause,  there  was  a 
power  given  for  the  reception  of  the  evi- 
dence of  the  wife  in  certain  cases,  and  in 
^be  trfal  of  criminal  offences.  That  clause, 
^7  an  oversight,  and  in  consequence  of 
^^  late  hour  at  which  the  bill  was  dis- 
^^■•iid,  had  been^ permitted  to  remain,  and 
^^e  ef  the  Judges,  seeing  that  the  evidence 
"•"■•  receivable  in  certain  specified  cases, 
^**ttined  that  it  was  receivable  in  all, 
^^ough  the  general  clause  had  been  struck 
^'^t.  It  must  be  admitted,  that  a  scintilla 
^^  argument  for  the  defendant  may  be 
^'^iiided  on  the  construction  of  the  Ian- 
K^^iige  of  this  3rd  section,  thus  inserted 
^  numri  eauield.  But  the  1st  section 
^^^^a  ttie  other  way,  and  I  think  that  the 
^ference  from  that  section  is  stronger 
^^*ki  the  somewhat  feeble  inference  de- 
^cible  from  the  Srd  ;  and,  consequently, 
^^t  the  wife  of  the  defendant  in  this 
^^^  was  inadmissible  as  a  witness,  if  the 
^^M^ction  to  the  testimony  was  properly 
**fcan.  With  respect  to  the  other  matter, 
^y  impression  continues  the  same  as  at 
^^  trial.  I  think  that  a  Judge  is  bound 
?*  ^minister  the  whole  law  of  England,  the 
^^•"a  of  evidence  included  ;  and  although 
fjfr^actice  has  crept  in  of  allowing  objec- 
]^^*»«  to  evidence  to  be  waived,  it  is  always 
^  Question  for  the  presiding  Judge,  whe- 
^«r  he  wfll  permit  that,  and  he  would 
J^^'^ays  be  justified  in  calling  on  the  parties 
^  adhere  to  the  law.     Strictly  speaking, 

(IS)  In  Perciyal  0.  Caney. 


all  objections  to  the  competency  of  a  wit- 
ness ought  to  be  taken  on  the  votr  dire^ 
and  before  he  is  examined  at  all.  I  have 
known  Judges  say  to  counsel  objecting  to 
a  witness,  ''He  has  been  sworn  in  chief, 
—it  is  too  late."  In  those  cases,  there- 
fore, where  persons  have  been  admitted  by 
consent,  who  had  an  avowed  interest  in 
the  suit,  it  was  only  going  back  to  the  old 
rule,  and  the  party  did  not  waive  an  objec- 
tion so  much  as  a  regulation  in  his  own 
favour,  and  it  has  been  the  practice  in 
modem  times  to  reject  a  witness  whenever 
his  interest  has  been  discovered  (14).  I  do 
not  think,  therefore,  that  the  practice  in 
those  cases  is  any  authority  here :  but  at  all 
events  the  allowing  the  withdrawal  of  this 
objection  was  for  the  discretion  of  the 
Judge.  If  a  Judge  is  bound  to  receive 
evidence  because  the  parties  agree  to  it,  I 
do  not  see  why  if  they  were  to  agree  that 
a  witness  should  give  his  evidence  un- 
sworn, or  that  a  person  might  be  examined 
who  has  no  sense  of  reli^on,  those  persons 
might  not  be  examined.  But  the  consent 
of  parties  will  not  entitle  them  to  have  an 
affidavit  read  which  is  not  admissible.  I 
shall  always  insist  on  testimony  coming  in 
the  form  in  which  it  is  legally  binding,  and 
shall  not  receive  any  other,  even  with 
consent.  Some  additional  light  may  be 
thrown  on  this  subject  by  this — that  when 
parties  are  directed  to  be  examined  by 
order  of  a  court  of  equity,  they  are  not 
told  that  they  shall  consent  to  those  wit- 
nesses being  examined,  (which  would  be 
enough  if  the  defendant's  counsel  be  right 
in  his  argument) ;  but  there  is  a  positive 
order  on  the  Court  to  receive  the  evidence. 
I,  therefore,  think  that  the  Judge  is,  at 
least  in  his  discretion,  entitled  to  insist 
that  the  law  of  England  shall  be  adminis- 
tered, and  when  any  departure  from  it  is 
proposed,  to  say  to  the  parties,  **You 
shall  not  make  a  law  for  yourselves."  I 
agree,  however,  with  the  rest  of  the  Court, 
that  where  a  witness  is  found  incompetent, 
and  rejected;  it  is  quite  too  late,  except  at 
the  discretion  of  the  Judge,  to  permit  him 
to  be  examined  by  consent. 

Rule  discharged, 

(14)  This  was  settled  in  Jacobs  v.  Layborn,  11 
Mee.  &  W.  865;  8.c.  12  Law  J.  Rep.  (n.8.)  Exch. 
427. 
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Costs — Certificate  under  County  Courts 
Jct^lS  4- 14  Vict.  c.  61.  s.  12. 

Where  a  plaintiff  recovers  5l.as  damages 
in  an  action  of  tort  in  a  superior  courts  a 
Judge  mag  certify  for  costs,  under  the  13 
^  14  Vict.  c.  61.  s.  12. 

Trespass  for  assault. 

Pleas — Not  guilty,  and  son  assault  de» 
mesne. 

The  jury,  at  the  trial,  which  took  place 
before  Talfourd,  J.,  at  the  last  Assizes  for 
Bodmin,  found  a  verdict  for  the  plaintiff, 
with  5/.  damages.  Talfourd,  J.  certified 
on  the  back  of  the  record  thus : — "  I  certify 
that  it  appeared  to  me  at  the  trial,  that 
there  was  a  sufficient  reason  for  bringing 
this  action  in  the  court  in  which  the  action 
was  brought." 

Upon  this  certificate  the  Master  taxed 
the  plaintiff's  costs,  and — 

Collier  now  moved  for  a  rule  to  shew 
cause  why  the  certificate  of  Talfourd,  J. 
should  not  be  rescinded,  and  the  taxation 
of  costs  reviewed. — The  objection  is,  that 
the  Judge  has  no  power  to  grant  a  certifi- 
cate in  this  case.  By  statute  13  &  14 
Vict.  c.  61.  s.  12,  if  the  plaintiff  in  trespass 
*'  r^over  a  sum  not  exceeding  5/.,  he  shall 
have  judgment  to  recover  such  sum,  and 
no  costs,  except  in  the  cases  hereinafter 
provided."  The  sum  here  recovered  does 
not  exceed  5/. ;  therefore,  the  plaintiff  can 
recover  no  costs  except  it  be  by  section  12, 
which  enacts,  **that  if  the  plaintiff  shall  in 
any  such  action  as  aforesaid  recover  a  sum 
less  than  the  sum  in  that  behalf  hereinbefore 
mentioned,*'  &c.,  and  the  Judge  certifies, 
&c.,  the  plaintiff  shall  recover  his  costs. 
In  this  case,  the  sum  hereinbefore  men- 
tioned is  51.,  and  the  plaintiff  having 
recovered  5/.,  cannot  be  said  to  have  re- 
covered "a  sum  less  than  5/."  Therefore, 
the  plaintiff  can  get  no  costs.  It  is  a  casus 
omissus,  and  though  the  intention  is  quite 
clear,  yet  the  Courts  do  not  amend  the 
errors  of  the  legislature — The  King\.  the 
Inhabitants  of  Mabe  (1),  in  which  it  was 


held,  that  the  words  in  37  Geo.  3.  e.  \  '% 

"a  sum  or  value  not  exceeding  10/.**  < 

not  extend  to  a  case  where  there  is  > 
consideration. 

Pollock,  C.B. — I  think  there  iIk^*^ 
be  no  rule.  It  is  dear  that  if  the  lingn^^ 
of  the  legislature  be  perfectly  plain,  ^ 
have  no  right  to  go  beyond  it ;  bat  i^ 
is  a  question  of  construction,  and  tb^ 
are  several  modes  of  construction  open^ 
that  it  becomes  necessary  to  look  at  'K 
whole  scope  of  a  statute,  we  are  bounA. 
adopt  that  construction  which  most  acco*:^ 
with  the  meaning  of  the  act,  and  to  ar^: 
that  which  would  lead  to  an  absurdity, 
construing  section  11,  the  learned  couis^ 
assumes  diat  a  specific  sum  is  mentkn^^ 
which  he  contends  he  is  entitled  to  tnuBi 
fer  to  section  12.  But  that  is  not  so;  mm 
tion  12.  provides  for  cases  where  the 
recovered  would  not  carry  costs,  and  i 
if  the  plaintiff  recover  less  than  the  siu 
in  that  behalf,  &c.,  t.  e.  less  than  the  mum 
which  will  carry  costs.  **  In  that  behaV 
is  a  phrase  of  wide  signification,  and  bj 
so  reading  the  statute,  no  violence  is  dam 
to  the  language,  and  most  absurd  ooDse- 
quences  are  prevented. 

Parke,  B. — I  think  that  according  to 
the  strict  grammatical  constructioD,  fl»0 
objection  would  be  valid.  But  the  oiJi- 
nary  rule  is,  that  where  such  conttnctiDn 
would  lead  to  an  obvious  repugnsnoeo^ 
absurdity,  the  literal  meaning  may  be  b0* 
dified.  I  think  that  most  be  done  hen,  ft'' 
it  is  clear  that  the  legislature  gives  Pf*^ 
to  the  Judge  to  certify  where  the  pliiifi'^ 
recovers  a  sum  less  than  that  which  eune^ 
costs. 

Platt,  B. — ^Acts  of  parliament  msit  b« 
construed  with  a  candid  mind,  and  with 
an  intention  to  understand  them.  If  **«o* 
exceeding"  had  been  the  words  in  ■crtio'^ 
12.  instead  of  "less  than,"  there  «ool^ 
have  been  no  difficulty. 

Martin,  B. — I  think  you  should  nm^ 
an  act  of  parliament  for  the  puipoie  0» 
understanding  it.     There  can  be  no  doab* 
about  the  intention  of  the  legislature. 
Rulerefiae^ 


(1)  3  Ad.  &  E.  531  ;  s.  c.  4  Law  J.  Rep.  (n.s.) 
M.C.  107. 
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MILLER  9.  SALOMONS. 


ueni — Ahjwratum  Oath — 6  Geo.  3. 
1^  Words  "  Upon  the  True  Faith 
sUan^**  the  Essence  of  the  Oath^ 

a  Jew  in  the  House  of  Commons 
thing  the  Oath — Penalties  under 

^ai.  2.  e.  13.— "  J:%  George'' 
turn  Oath^  Meaning  of — *'  Savings^ 

asut  Indemnities'*  in  6  Geo,  3. 
wung  of"^  Geo.  1.  c.  2.  s,  3.  and 
..  tf.  4,  Construction  of 

i  Will.  3.  c.  6.  s.  10.  enaeU  thai 
shall  vote  in  the  House  of  Com'' 
T  the  Speaker  is  chosen,  until  he 
he  the  oath  aforesaid^"  and  sub' 
9  same,  under  heavy  penalties, 
ihers,  that  of  forfeiting  500/.  The 
n  directs  the  taking  of  "  the  oath 
T  mentioned"  (the  oath  of  abfurO" 
tieh  concludes  thus :  "  and  I  do 
t  recognition,  acknowledgment,  ab' 
renunciation  and  promise  heartily, 
and  truly  upon  tbe  true  faith  of 
in."  The  1  Geo.  1.  stai.  2.  c.  13. 
m  certain  parties  the  necessity  of 
e  **  oaths  hereinafter  mentioned" 
allegiance,  supremacy  and  ahjura^ 
Ite  latter  oath  concluded  wUh  the 
wpon  the  true  faith  of  a  Chris- 
\d  tft  all  respects  resembled  the 
•  oath  of  the  13  WiU.  3.  c.  6, 
hai  the  words  "  King  George*' 
Ututed  for'' King  WiUiam:'  The 
L  c.  24.  s.  1.  enacts  thai  all 
^t  having  taken  the  oaths  in  the 
^  Westminster,  or  at  the  Quarter 
tnder  the  1  Geo.  1.  stat.  2.  c.  13, 
eeting  to  do  so  before  a  certain 
I  register  their  real  estates.  The 
[.  e.  4,  after  reciting  the  9  Geo.  1. 
r.  13,'  enacts,  section  17,  that  the 
the  oath  of  abjuration  by  a  Jew, 
he  words  "  upon  the  true  faith  of 
m,"  shall  be  "  deemed  to  be  a  suffix 
ng  of  the  abjuration  oath  within  the 
of  this  and  the  said  recited  act." 
eo.  3.  c.  53.  for  altering  the  oath 
Itdfi,  ^c,  after  reciting  the  1  Geo.  1. 
e.  13,  enacts  that  "  the  oath  of 
t  til  the  said  act  above  mentioned 
miered  in  such  manner  and  form  as 
iftet  sen  down  and  prescribed,  that 
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is  to  say,"  then  follows  the  form  similar, 
mutatis  mutandis,  to  that  given  in  1  Geo.  1. 
Stat.  2.  c.  13.  The  section  then  enacts 
that  all  persons  enjoined  to  take  the  oath  of 
abjuration  ''shall  take  and  subscribe  the 
oath  of  abjuration"  according  "  to  the  form 
herein  set  down  and  prescribed  in  such 
courts,"  in  such  manner  and  with d/ue  observ- 
ance of  the  same  requisites,  and  "  with 
benefit  of  the  same  savings,  provisoes  and 
indemnities  as  by  the  said  aet,  or  any  other 
acts,"  are  enacted. 

Held,  first,  that  the  words  "upon  the  true 
faith  of  a  Christian"  were  a  substantive  and 
essential  part  of  the  oath;  and  that  the 
defendant  having  voted  in  the  House  of 
Commons  without  having  taken  and  sub- 
scribed the  oath  with  those  words,  was  liable 
to  the  penalty  of  bOOl.  under  the  1  Geo.  1. 
Stat.  2.  e,  13.  s.  17.— -Martin,  B.  dissen- 
tiente. 

Secondly,  that  the  obUgaiion  to  take  the  oath 
given  by  the  6  Geo.  3.  c.  53.  was  not  con- 
fined to'  the  reign  of  that  sovereign,  or  of  any 
sovereign  bearing  the  name  of  "  George," 
but  extended  to  subsequent  sovereigns. 

Lastly,  that  the  9  Geo.  1.  c.  24.  and  the 
10  Geo.  1.  c.  4.  referred  toby  the  6 Geo.  3. 
c.  53.  did  not  exempt  Jews  from  taking  th/s 
abjuration  oath  in  parliament,  but  applied 
merely  to  the  taking  of  the  oath  in  West- 
minster Hall,  or  at  the  Quarter  Sessions, 
with  a  view  of  saving  the  necessity  of  regis- 
tering the  estates  of  those  who  might  take  it, 
such  statutes,  moreover,  not  being  in  force  at 
the  time  of  the  passing  of  the  6  Geo.  3. 
e.  53. 

This  was  an  action  of  debt  to  recover 
three  penalties  of  500/.  each,  under  the 
1  Geo.  1.  Stat.  2.  c.  13.  s.  17,  which 
enacts  that  any  person  that  then  was 
or  thereafter  should  be  a  member  of  the 
House  of  Peers,  or  member  of  the  House 
of  Commons,  who  should  presume  to  vote 
or  make  his  proxy,  not  having  taken  the 
oath  of  abjuration,  and  subscribed  the  same, 
should  forfeit  the  sum  of  500/.,  to  be  re- 
covered by  him  or  them  that  should  sue 
for  the  same. 

The  declaration  stated  that  the  plaintiff 
having  been  elected  to  serve  as  a  member 
of  parliament  for  the  borough  of  Green- 
wich, did,  on  the  21st  of  July  1851,  pre- 
sume to  vote  in  the  Commons  House  of 
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Parliament  without  haying  taken  and  suh- 
scribed  the  oath  of  abjuration,  as  by  law 
required. 

There  were  three  counts,  alleging  three 
different  acts  of  Toting  on  the  same  day 
under  similar  circumstances. 

The  defendant  pleaded  nil  debet. 
On  the  trial,  before  Martin,  B.,  the  jury 
under  the  direction  of  the  learned  Judge, 
and  with  the  consent  of  the  counsel  on 
both  sides,  found  a  special  verdict,  setting 
out  the  facts  of  the  case  as  follows :— * 
The  defendant  was  returned  to  serve 
as  a  member  in  the  Commons  House 
of  Parliament,  for  the  borough  of  Green- 
wich, he  being  a  British  bom  subject  pro- 
fessing the  Jewish  religion.  The  form  of 
oath  binding  on  the  conscience  of  persons 
of  that  religion  was,  that  after  repeating 
the  words  of  the  oath  required  to  be  taken, 
they  should  utter  the  words  "  So  help  me 
God,"  and  then  kiss  the  Old  Testament. 
Such  form  was  binding  on  the  conscience 
of  the  defendant.  On  the  21st  of  July 
1851,  after  the  Speaker  of  the  House  had 
taken  the  chair,  and  during  the  sitting  of 
a  full  House,  the  defendant  came  to  the 
table  of  the  House  and  demanded  to 
be  sworn  on  the  Old  Testament;  upon 
his  being  asked  his  reason,  he  stated  that 
it  was  because  that  was  the  mode  of 
swearing  binding  on  his  conscience,  and 
then  holding  the  Old  Testament  in  his 
hands,  he  repeated  the  words  of  the  oath  of 
allegiance  and  supremacy  after  the  clerk 
of  the  House,  and  then  kissed  the  Old 
Testament.  The  clerk  then  read  the  words 
of  the  oath  of  abjuration  prescribed  by  the 
6  Geo.  3.  c.  53,  substituting  only,  by  the 
authority  of  the  House  of  Commons  and 
of  their  Speaker,  the  name  of  Her  Majesty, 
"  Queen  Victoria"  for  that  of  "  King 
George,"  and  "her"  for  '*him"  and  "his," 
and  the  defendant  purposely  omitted  the 
words  "on  the  true  faith  of  a  Christian," 
although  read  to  him  by  the  clerk,  and 
then  uttered  the  words  "  So  help  me  God" 
and  kissed  the  Old  Testament.  The 
Speaker  objected  that  the  defendant  had 
not  taken  the  oath  prescribed.  The  de- 
fendant then  declared  to  the  House  that 
the  form  in  which  he  had  taken  the  oath 
was  the  one  binding  on  his  conscience,  and 
then  offered  to  subscribe  the  oath,  omitting 
the  words  "  on  the  true  faith  of  a  Chris- 


tian," and  demanded  to  decl 
perty  qualification,  but  was  : 
do  so.  The  verdict  then  f« 
defendant  laid  on  the  table 
a  parchment  containing  the  c 
tion  as  uttered  by  him,  subsc 
name;  and  that  unless  thi 
shewed  that  the  defendant  1 
subscribed  the  oath  of  abju 
not  done  so. 

The  case  was  argued,  on 
28th  of  January  1852,  by — 

Channell,  Serj.  (Macnama 
for  the  plaintiff. — The  plain 
to  recover.     The  simple  qu< 
ther  the  defendant  had,  befon 
the  oath  of  abjuration  as  rec 
This  question  involves  mattei 
public  importance  ;  but  it  ii 
law,  and  the  only  point  is,  w 
has  been  complied  with,  or 
plaintiff  contends  that  the 
broken  by  the  defendant.     1 
be  contended  for  the  defen* 
statutes  imposing  the  oath 
are  not  still  in  force,  or  tba 
empted  from  taking  the  oati 
in  some  form  or  other.    As 
present,  that  Jews  are  bound 
in  some  form  or  other,  th 
be,  whether  it  can  be  tak 
Testament.  The  plaintiff's 
this  is  a  Christian  oath,  ai 
taken.     The  next  questi< 
that  it  can  be  sworn  on  th 
whether  the  words  **  up< 
of  a   Christian"   having 
omitted,  the  oath  has  be 
This   will  depend  on   tl 
question  will  turn  chiefl 
the   enactments   in   the 
The    statutes    may   be 
classes  :  first,  those  stat 
on   members   of  parlia 
tfiking  the  oath  of  ab 
oaths,  and,  incidentally, 
impose  this  duty  on  pc 
of  parliament.     These 
gatory    or  imposing   j 
tlie  statutes  of  an  exei 
character.     Those    st 
and  not  merely  dech 
class   will  come  the? 
Jews,  those  affecting 
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U  (some  which  also  apply  to  Jews), 
10  Geo.  4.  c.  7f  the  Catholic  Eman- 
ition  Act,  and  lastly,  the  I  &  2  Vict. 
05,  entitled  *  An  Act  to  remove  doubts 
4)  die  validity  of  certain  oaths' ;  an  act 
end  in  its  character,  not  applying  to 
■ons  of  any  particular  creed  or  sect,  but 
ctbg  that  aH  persons  shall  be  bound 
an  oath,  administered  to  them  in  the 
Q  binding  on  their  conscience,  without 
»ect.  to  any  religion  or  sect  whatever. 
lay  be  admitted  that  the  oaths  of  alle- 
ice  and  supremacy  arc  immaterial  to 
verdict  in  the  present  case,  yet  being 
lired  to  be  taken  in  connexion  with  the 
of  abjuration,  some  light  may  be 
wn  on  the  question  by  considering  them 

The  first  statute  on  the  subject  is, 
L  Eliz.  c.  1,  entitled  *An  Act  to  restore 
le  Crown  the  ancient  jurisdiction  over 
istate  ecclesiastical  and  spiritual,  and 
iahing  all  foreign  powers  repugnant  to 
lame.'  The  19th  section  imposes  on 
bishops,  bishops,  and  certain  persons 
dn  enumerated,  as  having  the  Queen's 
^8,  but  not  including  members  of  par- 
ent, the  necessity  of  taking  the  oath  of 
Bmaey,  and  it  is  directed  that  they 
Id  '*  take  and  receive  a  corporal  oatji 
i  the  Evangelists."  This  must  have 
taken  on  the  New  Testament.  The 
luding  words  of  the  form  given  are 
belp  me  God,  and  by  the  contents  of 
book."  The  next  statute  is,  the  5  Eliz. 
which  refers  to  the  last-mentioned 
ajid  extends  the  obligation  to  take 
klK>ve  oath  to  other  classes  of  persons. 
E^tion  5.  it  is  to  be  a  corporal  oath 
te  Evangelists,  to  be  taken  verbatim. 
On  16.  imposes  the  duty  of  taking 
:>ath  on  every  member  of  parliament, 
"^  he  shall  enter  the  Parliament  House, 
ive  any  voice  there,  under  the  same 
K-ties,  in  case  of  disobedience,  as  if  he 
^ever  been  elected  at  all.  It  is  plain 
^  member  could  only  have  taken  this 
on  the  New  Testament,  and  as  a 
^tian  path.     Then  comes  the  3  Jac.  1 . 

This  statute  has  been  said  to  con- 
the  germ  of  the  oath  of  abjuration  ; 
^kma  of  oath  there  given  has  been  de- 
^d  in  subsequent  statutes  as  the  **  oath 
Llegiance  and  obedience;"  the  act  is 
led  *  An  Act  for  the  better  discovering 
Neparesmng  Popish  Recusants. '    Section 


13.  enacts,  that  for  the  better  trial  how 
His  Majesty's  subjects  stand  affected  in 
point  of  their  loyalty  and  obedience,  it 
shall  be  lawful  for  any  bishop  in  his 
diocese,  or  two  Justices  of  the  Peace,  to 
require  all  persons  of  the  age  of  eighteen, 
with  certain  exceptions  there  mentioned, 
confessing  or  not  denying  their  recusancy, 
to  take  the  oaths  thereafter  following 
**upon  the  Holy  Evangelists."  Section 
15.  gives  the  form  of  the  oath,  which  con- 
cludes with  the  following  words,  similar  to 
those  used  in  the  present  oath  : — "  And 
all  these  things  I  do  plainly  and  sincerely 
acknowledge  and  swear  according  to  these 
express  words  by  me  spoken,  and  accord- 
ing to  the  plain  and  common  sense  and 
understanding  of  the  same  words,  without 
any  equivocation  or  mental  evasion,  or 
secret  reservation  whatsoever.  And  I  do 
make  this  recognition  and  acknowledgment 
heartily,  willingly,  and  truly,  upon  the  true 
faith  of  a  Christian,  So  help  me  God." 
This  oath,  which  answers  to  the  present 
oath  of  abjuration,  can  only  be  taken  on 
the  Evangelists,  that  is,,  on  the  New  Tes- 
tament. 

[Martin,  B. — What  would  have  been 
the  consequence  to  a  Jew  at  that  time, 
if  he  had  been  required  to  take  that  oath, 
and  had  refused  ?] 

It  may  be  that  a  Jew  might  not  have 
been  contemplated  by  the  legislature  as 
a  person  who  could  sit  in  parliament ;  but 
still  these  words  are  large  enough  to  ex- 
clude him. 

[Sir  F.  Kelly.— The  Jews  had  been 
banished  centuries  before  this  time,  and 
were  not  restored  until  Cromwell's  time.] 

At  that  time  none  but  Christians  would 
be  admitted  to  important  offices.  This  is 
a  statutable  and  a  Christian  oath,  and  it 
was  the  express  policy  and  intention  of 
the  legislature  at  that  time,  whether  wisely 
or  unwisely  is  not  the  question,  to  exclude 
all  but  Christians.  By  the  act  of  Jac.  1. 
members  of  parliament  were  not  expressly 
affected,  but  by  7  Jac.  1.  c.  6.  s.  2,  after 
reciting  that  **  to  shew  how  greatly  His 
Majesty's  loyal  subjects  approve  the  said 
oath,  thej  prostrate  themselves  at  His 
Majesty's  feet,  beseeching  him  that  it  may 
be  administered  to  all  his  subjects,"  it  was 
enacted  that  all  persons  above  eighteen 
should  take  the  oath  upon  the  Evangelists ; 
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and  by  sectioii  8.  members  of  parliament 
were  expressly  required  to  take  it  before 
entering  the  House.  Next  came  the  80 
Car.  2.  s.  2.  c.  1,  entitled  *  An  Act  for  the 
more  effectnal  preserving  the  King's  per* 
son,  and  for  disabling  Papists  from  sitting 
in  either  House  of  Parliament/  This  did 
not  alter  the  oath  of  supremacy,  as  settledf 
by  the  act  of  ElizabeUi,  nor  the  oath  of 
allegiance  and  obedience  of  the  act  of  James, 
but  superadded  the  necessity  of  signing 
a  declaration  against  trahsubstantiation. 
Section  2.  enacts  that  no  member  of  tha 
House  of  Commons  shall  sit  during  any 
debate,  or  .vote  until  he  shall  take  the  oaths 
of  allegiance  and  supremacy,  and  make, 
subscribe,  and  audibly  repeat  this  declara- 
tion following— Then  follows  a  form  of 
declaration  that  the  party  believed  that  in 
the  Sacrament  of  the  Lord's  Supper  there 
was  not  any  transubstantiation,  ftc.  These 
oaths  were  to  be  taken  by  members  before 
the  Lord  Steward,  or  Ms  deputy.  The 
legislature,  therefore,  meant  that  the  taking 
of  these  oaths  "  upon  the  Evangelists," 
and  the  subscription  of  this  declaration  of 
a  specific  belief  on  the  subject  of  a  Chris- 
tian doctrine,  should  be  a  test  of  the 
Christianity  of  the  person  taking  these 
oaths  and  subscribing  this  declaration. 

[Alderson,  B. — I^do  not  understand 
how  any  one  could  declare  that  he  believed 
that  in  the  Sacrament  of  the  Lord's  Supper 
there  was  not  any  transubstantiation,  who 
did  not  believe  in  the  Lord.} 

Without  doubt  this  was  meant  as  a  test 
of  Christianity  expressly  imposed  by  statute ; 
it  is,  therefore,  incumbent  on  the  other 
side  to  shew  some  act  of  parliament  re- 
pealing that  test.  If  the  course  of  legisla- 
tion had  stopped  here,  there  could  be  no 
doubt  on  the  subject.  But  then  came  the 
1  Will.  &  M.  c.  1.  s.  1.  This  act  is  most 
important,  and  remained  in  force,  for  some 
purposes  at  least,  down  to  the  1  &  2  Will.  4. 
c.  9,  which  abrogated  the  oaths  taken 
before  the  Lord  Steward.  The  1  Will.  & 
M.  c.  1.  repealed  the  acts  imposing  the  old 
oaths  of  allegiance  and  supremacy  on  mem- 
bers of  parliament,  and  substituted  new 
oaths,  enacting  that  the  taking  the  new 
oaths  and  repeating  the  declaration  against 
transubstantiation  requii^d  by  the  30  Car.  2, 
in  such  manner  as  the  taking  the  said  oaths 
and  repeating  the   said   declaration   was 


required  in  thai  act  of  Car*  ft,  ahoiild  be 
good  and  effectual  to  all  intents  and  pur- 
poses as  if  the  old  oaths  bad  been  taken ; 
and  it  further  enacted  that  the  new  oadis 
were  to  be  taken  nnder  the  same  penal- 
ties as  the  old,  and  that  membevs  of  p»-^ 
liament  should  take  the  new  oatltf  wftim^ 
the  same  time  and  in  the  siine  mmfi^ 
and  form  as  they  were  xequifed  to  tak^ 
the  old  and  not  in  any  other  fnanTi^ 
Section  6.  gives  the  form  of  oatliy  wU^^ 
concludes  simply   ''So  help  me  God^^ 
without  the  words,  *'  on  the  trne  fidtk  o^^ 
Quristian."    But  inasmuch  as  it  was  to      ^ 
taken  in  the  same  manner  as  the  old,  t^^ 
must  mean  on  the  Svangdnta,  on  the  I^«|^ 
Testament,   and  the  dedaration   agaStn^ 
transubstantiation  was  required  to  be  aui. 
scribed  at  the  same  thne.     This  act  sspfilkd 
to  members  of  pailiament.     Then  tmae 
the  1  Will.  &  M.  c.  8,  which  it  his  bten 
supposed  repealed  entirely  the  old  oilk. 
Still  down  to  the  1  &  2  Will.  4,  thw 
oaths  have  not  been  totally  repealed  at  to 
the  taking  of  them  before  the  Lord  Stewvd. 
The  act  is  entitled  'An  Act  to  abngiti 
the  oaths  of  supremacy  and  aUe{[)kiiee, 
and  to  appoint  oliier  oaths ;'   aad  ite 
reciting  the  1  Eliz.  c.  1.  and  SJac.  l.e.4» 
it  enacts  that  no  person  should  be  obliged 
to  take  the  said  oaths  under  either  of  tlM 
statutes,  and  it  had  been  supposed  entirely 
abrogated  those  oaths.     By  section  $,  new 
forms  of  oaths  are  authorised  to  be  takes 
by  all  persons  who  are  required  to  tik^ 
the  former  oaths.     Section  5.  imposed  die 
same   penalties  as  were    imposed  vpoa 
failure  to  take  the  old  oaths.    Thii  ad 
does  not  in  any  way  interfere  with  tte 
declaration  against  transubstantiatioii.  Tke 
form  of  oath  given  by  the  statute  dose  lot 
contain  the  words,  "  on  the  true  fiddi  of  a 
Christian."     Then  comes  the  statute  «i 
13  Wm.  3.  c.  6.     By  this  statute,  the  oaA 
of  abjuration  was   first  imposed  ii  ^ 
form  in  which  it  is  still  taken.    The  oaly 
modifications  which  it  Imsundeigonedowi 
to  the   6  Geo.  3,  are   those  whidi  M* 
necessary  to  meet  such  of  the  limitatieBa 
contained   in  the  two  acts  of  settleDCOt 
with  regard  to  the  succession  of  the  Cnf9M 
as  were   capable  of  taking  effect.    One 
other  alteration  was  made  by  the  atatute 
of  6  Geo.  3,  in  consequence  of  the  deaft 
of  the  Pretender.     The  18  Will.  3.  «•  * 
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id  *  An  Act  for  tbe  fuither  security 
I  Majesty's  person  and  tke  succession 
t  Crown  in  the  Protestant  line,  and 
ctinguishing  the  hopes  of  the  pre- 
1  Prince  of  Wales,  and  all  other  Pre- 
m  and  their  open  and  secret  abettors,' 
defining  the  persons  who  were  to 
lie  oath  of  abjuration  thereby  given, 
^  whom  were  not  included  members 
iliament,  sets  out  the  form  of  oath, 
»  as  regEurds  immaterial  changes  in 
ime  of  the  sovereign  and  the  insertion 
I  descendants  of  the  Pretender,  the 
u  the  present  form,  and  it  concluded 
lie  words  "  and  I  do  make  the  recog- 
»  acknowledgment,  abjuration,  re- 
ition  and  promise  heartily,  willingly 
ruly,  upon  the  true  faith  of  a  Chris* 
■o  help  me  Ood."  By  section  10. 
lers  of  parliament  were  required, 
^  voting  or  sitting  in  the  house,  to 
Bnd  subscribe  this  oath  in  manner 
ing— *"  that  is,  between  nine  in  the 
ng  and  four  in  the  afternoon  at  the 
in  the  middle  of  the  house,  whilst  a 
ouse  of  commons  is  there  duly  sit- 
with  their  speaker  in  the  chair.*'  By 
nil,  any  member  sitting  or  voting, 
laving  taken  this  oath,  was  to  be 
id  a  Popish  recusant  convict,  and 
i  suffer  as  such  and  should  be  dis- 

from  holding  any  place  or  serving 
Irown  in  any  capacity  whatever,  or 
sitting  in  the  house,  from  being  a 
ian  or  executor,  or  from  taking  any 
jTy  or  from  suing  or  being  sued,  and 
i  besides  forfeit  500^  fbr  each  of* 
Then  came  the  1  Ann.  c.  22,  which 
a  similar  form  of  oath  with  a  like 
iflion,  substituting  the  name  of  Anne 
at  of  William.  The  next  statute  is 
\  Ann.  c.  7»  which,  by  section  20, 
led  a  form  of  oath  to  be  taken  from 
Her  the  demise  of  Her  Majesty,  in 
t  form  blanks  were  left  for  the  name 
)  Bovereign,  whoever  that  might  be, 
ag  at  that  time  uncertain  whether  the 
.  might  have  issue,  or  whether  the 
ress  of  Hanover  or  her  son,  afterwards 
[p.  I.,  would  succeed,  and  it  expressly 
id  that  such  blanks  should  be  filled 
th  the  name  of  her  or  him  as  queen  or 
who  should  be  next  in  succession,  &c. 

Geo.  1.  Stat.  2.  c.  13.  s.  2,  the  title  of 
.  ia  tunilar  to  that  of  the  13  Will.  3,  after 


reciting  that  act  and  several  other  acts, 
and  the  Act  of  Settlement,  carried  out  the 
alterations  contemplated  by  the  last  statute 
of  Anne  (the  Electress  having  died  shortly 
before  Anne).  By  this  act  a  form  was  given 
filling  up  the  blanks  left  in  the  form  of  the 
act  of  ^ne  with  the  name  of  Creorge.  In 
this  act  the  oaths  of  allegiance^  tupremacy 
and  abyuration  were  all  fiilly  set  out  and 
directed  to  be  taken  by  various  -  classes  of 
persons  therein  mentioned.  The  16th  and 
17th  sections  required  the  gath  thus  altered 
to  be  taken  by  members  of  parliament,  and 
the  latter  section  inflicted  the  penalty  of 
500/.  on  any  member  who  should  presume 
to  vote  not  having  taken  the  said  oath. 
This  is  the  section  under  which  the  present 
action  is  brought.  There  is  in  the  form 
prescribed  by  this  act  no  real  alteiation  of 
the  oath ;  it  is  to  be  taken  in  such  manner 
and  together  with  such  other  oaths  and 
declarations  against  transubstantiation  as 
the  former  oaths.  Then  comes  the  6 
Geo.  3.  c.  53,  which  was  passed  in  1766, 
the  Pretender  having  died  in  1765.  By 
that  act  a  form  of  oath,  altered  in  conse- 
quence of  the  death  of  the  Pretender,  so 
as  to  apply  to  his  descendants,  is  set  out, 
and  is  required  to  be  taken  by  all  persons 
who,  by  the  previous  act  of  1  Geo.  1. 
Stat.  2.  c.  13.  s.  2,  and  5  Geo.  1.  c.  29, 
were  required  to  take  the  oath;  but  the 
penalties  are  recoverable  under  1  Geo.  1. 
Stat.  2.  c.  13,  which  was  specially  referred 
to  and  imported  into  this  act  as  to  the 
manner^  &c.  of  taking  the  oath.  These 
statutes  are  all  which  come  imder  the  head 
of  obUgakny  siaiutes. 

The  second  head  of  the  argument  re- 
lates to  the  exempting  statutes.  The  first 
division  of  them  is  the  acts  applicable 
to  Jews.  Some  of  these  statutes  also 
apply  to  Quakers  equally  with  Jews,  but 
these  may  be  included  in  the  first  division. 
These  acts  are  not  all  to  be  found  printed 
in  the  ordinary  editions  of  the  statutes. 
The  first  of  them  is  9  Geo.  1.  c.  24.  (1722). 
This  act  and  the  10  Creo.  1.  c.  4.  are 
important  in  two  views  of  the  case.  They 
shew  that,  except  in  certain  cases  mentioned 
in  the  act,  Jews  were  expected  to  take  the 
oath  of  abjuration  in  the  then  usual  form, 
and  that  it  required  the  express  authority 
of  the  legislature  to  exempt  them  from 
this  necessity  in  those  cases.     By  the  act 
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of  9  Geo.  1.  it  is  enacted  that  every  per-  oath  within 

son  in  England,  eighteen  years  of  age,  in-  the  said  rec 

eluding  therefore  Jews,  who  had  not  taken  this  enactm< 

the  oath  under  1  Geo.  1.  stat.  2.  c.  13.  s.  2,  omit  these  ^ 

and  who  should  neglect  or  refuse  to  do  so  the  purpose 

before  the  23rd  of  December  1723,  should,  this  purpose 

before  the  25th  of  March  1724,  register  cite  the  1  G 

his  name  and  real  estate  as  Papists  were  for  other  pu 

required  to  do  under  certain  other  acts,  or  come  up  to 

foifeit  the  fee  simple  of  his  estate.     The  contended  fc 

next  statute  of  this  class  is  the  10  Geo.  1.  The  next  si 

c.  4.     This  act^as  been  much  relied  upon  *  An  Act  fo] 

elsewhere,  as  creating  an  exemption  for  tants  and  o 

the   defendant.     After  reciting   the  last-  should    sett 

mentioned  act  of  9  G^.  1,  and  that  the  Colonies,  ai 

greater  part  of  the  persons  thereby  affected  without    bei 

had  taken  the  oath,  but  that  by  reason  of  months ;    fo 

the  shortness  of  the  time  allowed  all  had  required  to 

not  been  able,  and  that  it  was  necessary  to  After  provic 

extend  the  time,  the  act  made  certain  ex-  who  were  tc 

emptions  in  favour  of  women,  reversioners,  8  Geo.  1,  it 

and  others,  and  persons  who  had  previously  of  the  Jewisl 

taken  the  oaths  in  either  house  of  parlia-  self  to  take 

ment  or  in  any  court,  &c.,  it  proceeded  to  words  **  on  t 

extend  the  time  for  taking  the  oath  or  re-  This  exempi 

gistering,  and  also  provided  for  the  exemp-  especial  pur] 

tion   of  persons  under  mental  or  bodily  shewing  the 

disabilities,   or  beyond  the   seas,  giving  special  exce] 

them  time  till  the  expiration  of  six  months  diat  the  oatl 

after  their  return  or  after  the  removal  of  are  all  the  i 

such  disability  ;    it  then  substituted  the  in  particulai 

forfeiture  of  one  year's  value  for  that  of  legislation  i 

the  fee  simple  provided  by  the  9th  section,  ta  them  the 

Then  came  certain  provisions  as  to  Quakers,  most  scrupi 

relieving  them  on  making  a  declaration  to  doubt  by  tli 

the  effect  of  the  abjuration  oath  in  the  on  the    sub 

form  prescribed  by  the  8  Geo.  1,  and  the  as  an  oath  \ 

act  then   proceeded — "And   whereas  the  affirmation 

following  words  are  contained  in  the  latter  noxious  wo 

part  of  the  oath  of  abjuration,  viz.  *  upon  was  no  rep( 

the  true  faith  of  a  Christian,'  be  it  further  The  13  &   : 

enacted,thatwhenever  any  of  his  Majesty's  penalty  of  ^ 

subjects   professing    the   Jewish    religion  cumulative  p 

shall  present  himself  to  take  the  said  oath  refuse  to  ta 

of  abjuration  in  pursuance  of  the  said  re-  Act,   1  W. 

cited  act  or  of  the  present,  the  said  words  Quakers  up 

*  upon  the  true  faith  of  a  Christian'  shall  fidelity  to  t 

be  omitted  out  of  the  said  oath  in  adminis-  profession  o 

tering  the  same  to  such  person,  and  the  7  &  8  Will, 

taking  the  said  oath  by  such  person  pro-  affirmations 

fessing   the  Jewish   religion   without   the  except  in  ci 

words  aforesaid,  in  like  manner  as  Jews  justice.     Th 

are  admitted  to  be  sworn  to  give  evidence  porary  act. 

in  courts  of  justice,  shall  be  deemed  to  gave  further 

be   a   sufficient  taking  of  the  abjuration  tending  to  i 
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fffect  of  the  abjuration  oath,  and 
perpetual  the  7  &  8  Will.  3.  c.  34, 
appointed  a  fonn  of  affirmation. 
I  Geo.  1.  c.  6.  carries  the  relief  fur- 
y  omitting  the  words  "  in  presence  of 
^ty  God,"  which  had  been  objected 
he  former  act,  as  being  a  form  of  ab* 
».  The  22  Geo.  2.  c.  46,  evidently 
ing  whether  an  affirmation  instead  of 
h  in  cases  where  an  oath  was  required 
thtte  was  admissible,  except  where 
Uy  declared  to  be  so  by  an  act  of 
ment,  enacted  that  a  Quaker's  affir- 
n.  should  be  admissible  in  all  cases. 
I  statute,  the  words  of  the  affirmation 
given,  omitting  the  words  **  on  the 
uth  of  a  Christian."     The  9  Geo.  4. 

makes  their  affirmation  admissible 
Diinal  cases.  In  1833,  the  3  &  4 
4.  c.  49.  was  passed,  whereby  Qua- 
md  Moravians  were  allowed  to  make 
stion  in  all  cases  whatever,  where  an 
ras  required. 

8  statutes  with  reference  to  Quakers 
ctly  and  pointedly  shew  how  cau- 
y  the  law  has  been  altered  to  obviate 
Ksniples.  The  alterations  had  been 
by  express  provision  of  the  legisla* 
but  there  has  been  none  such  with 
i  to  Jews.  The  form  of  declaration 
ied  by  the  last  act,  3  &  4  Will.  4» 
I  on  the  £Etce  of  it  that  the  party 
i  Quaker.  Then  as  to  the  Catholic 
idpation  Act,  10  Geo.  4.  c.  7,  that 
Is  the  obligation  of  taking  the  oath 
juration,  and  taking  the  declarations 
St  transubstantiation,  but  so  far  only 
3man  Catholics  were  concerned;  and 
'es  a  form  of  oath  to  be  taken  by 
»er8  of  parliament  instead  of  the  oaths 
^ance  and  supremacy  and  abjura- 
and  provides  for  the  alteration  of 
ttitie  of  the  sovereign  under  the  limi- 
i  in  the  Act  of  Settlement.  Here, 
>e  relief  is  given  in  express  terms. 
%«t  statute,  and  the  one  on  which 
'fendant   must   mainly  rely,  is  the 

Vict.  c.  105,  entitled  *An  Act  to 
e  doubts  as  to  the  validity  of  certain 
This  act  is  declaratory,  but  it 
^  an  affirmative  statute,  and  there 
•  no  doubt  as  to  the  principle  of  law, 
Lti  affirmative  statute  cannot  repeal 
IM  affirmative  statutes,  unless  it  docs 
^rettl^f  or  is  so  inconsistent  with  the 


preceding  ones  as  to  repeal  them  by 
necessary  implication.  It  must  then  be 
contended  for  the  defendant  that  this  is  a 
repealing  statute,  because  unless  it  repealed 
the  oath  of  abjuration,  both  as  to  the  words 
and  the  manner  of  taking,  it  would  not  be 
sufficient  for  the  defendant's  purpose.  No 
doubt,  in  a  court  of  law,  or  where  no  form 
of  oath  is  prescribed,  a  person  might  take 
an  oath  in  the  manner  binding  on  his  con* 
science.  That  was  decided  in  the  ^^ase  of 
Omichund  v.  Barker  (1).  But  this  is  a 
Christian  oath,  prescribed  by  the  legis- 
lature, and  must  be  taken  in  the  particular 
form  and  manner  prescribed,  and  can  only 
be  dispensed  with  by  the  same  authority. 
How  is  it  then  affected  by  this  case? 
The  case  of  Omichund  v.  Barker  decides 
that  any  person  may  be  sworn  as  a  wit* 
ness  in  a  court  of  justice,  according  to  the 
custom  and  manner  of  his  religion ;  but 
that  cannot  affect  the  case  of  an  oath, 
which  is  prescribed  in  a  particular  form, 
by  statute,  as  a  Christian  oath  to  be  taken 
by  a  Christian  man.  Lord  Hardwicke's 
judgment  in  that  case  merely  decided  that 
a  person  believing  in  a  supreme  being,  an 
avenger  of  falsehood,  might  be  sworn  in 
the  manner  binding  on  his  conscience  in  a 
court  of  law,  where  no  special  form  was 
prescribed.  Taking  the  oath  then  in  the 
present  case  to  be  a  Christian  oath,  the 
question  is,  how  far  the  point  is  affected  by 
the  operation  of  the  act  of  Victoria.^  The 
statute  1  &  2  Vict.  c.  105.  declares  and 
enacts,  "  that  in  all  cases  in  which  an  oath 
may  lawfully  be,  and  shall  have  been,  ad- 
ministered to  any  person,  either  a  juryman, 
or  a  witness,  or  a  deponent  in  any  pro- 
ceeding, civil  or  criminal,  in  any  court  of 
law  or  equity  in  the  United  Kingdom,  or 
on  appointment  to  any  office  or  employ- 
ment or  on  any  occasion  whatever,  such 
person  is  bound  by  the  oath  administered 
provided  the  same  shall  have  been  admin- 
istered in  such  form  and  with  such  cere- 
monies as  such  person  may  declare  to  be 
binding ;  and  every  such  person,  in  case 
of  wilftil  felse  swearing,  may  be  convicted 
of  the  crime  of  perjury,  in  the  same  manner 
as  if  the  oath  had  been  administered  in  the 
form  and  with  the  ceremonies  most  com- 
monly adopted."     Now  this  act  contains 

(I)  WiUes,538;  8.0.  1  Atk.21. 
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no  TtfiBvenoe  whaierer  to  tbe  oath  of  abju- 
ntioiiy  nor  to  any  prior  act  of  parlia- 
ment which  should  have  been  recited^  if 
intended  to  be  repealed.  The  act  aeema 
to  apply  exelmsivtl^  to  oaths  administered 
in  courts  of  law.  There  are  cases  in  which 
the  oath  of  abjuration  had  to  be  taken  in 
eourts  of  law  on  appointment  to  offices, 
and  therefore  the  operation  of  the  apt  is 
not  necessarily  confined  to  the  cases  of 
jnrymen  and  witnesses.  In  fact,  effect 
might  be  given  to  every  word  of  this  act  of 
parliament  without  having  recourse  to  the 
assertion  that  it  amounted  to  a  repeal  of 
former  statutes.  There  is  nothing  to 
enable  the  defendant  to  take  the  oath  of 
abjuration  on  the  Old  Testament,  and 
there  is  no  foundation  for  the  argument  on 
the  part  of  the  defendant,  that  the  words 
*'on  the  true  £uth  of  a  Christian"  were 
not  of  the  essence,  and  might  be  (Mnitted 
from  the  oath.  It  is  said  that  the  statutes 
were  directed  against  Papists,  and  it  is 
admitted  that  that  is  the  case,  but  the  lan- 
guage of  the  act  is  lar|fe  enough  to  include 
all  who  claim  to  sit  and  vote  as  members  of 
the  House  of  Commons.  There  can  be  no 
doubt  that  it  was  the  intention  of  the  l^fis- 
lature  in  framing  the  act  in  question  to 
impose  a  religious  test,  and  it  has  taken 
the  greatest  possible  pains  to  frame  that 
oath  so  as  to  render  it  binding  upon  the 
conscience  of  the  person  who  took  it.  There 
may  be  Christianity  without  Protestantism, 
but  there  can  be  no  Protestantism  without 
Christianity.  The  words  "on  the  true 
faith  of  a  Christian,"  coming  as  they  do 
after  the  stringent  language  at  the  com- 
mencement of  the  oath,  shew  that  they  are 
of  the  essence  of  the  oath,  and  cannot  be 
rejected,  and  at  all  events  the  legislature 
meant  those  words  to  be  a  declaration, 
accompanying  and  explaining  the  oath, 
and  therefore  obligatory  and  necessary. 
Whether  the  Jews  .were  in  the  contempla- 
tion of  the  legislature  or  not  at  the  time 
when  the  oath  was  made  compulsory,  is  a 
matter  not  necessary  to  be  dwelt  upon.  It 
is  enough  to  state,  that  at  that  period  all 
persons  were  excluded  from  public  honours 
and  employments  unless  they  were  Chris- 
tians. They  were  obliged  to  repair  to  the 
parish  church  under  heavy  penalties.  The 
spirit  of  the  acts  of  those  days  must  be 
referred  to,  to  shew  the  intention  of  the 


legialatuie;  ereii  «p  totke  lepaal^lM 
Test  and  Coiporation  Aeti,  tm  miim  iHriU 
hold    certain    important   offleei    wMuirt 
having  received  die  Siacrameiit  iMiim 
limited  period.    The  aeta  eomplainedr^t 
by  the  defendant  mntt  be  iiunm  to.  hdm 
been  repealed  in  favour  of  Jtewa,  aad  ait 
merely  for  general,  but  for  |iiiliiMMHii 
purposes,  as  had  been  expreaaly  dblwa 
the  case  of  Catholies  and  Qxukmm,    Uk 
said  that  the  plaintiff  was  now  raia^-t 
the  statute  6  Geo*  3.  o.  56,  and  no  4a 
taking  it  in  eonnexion  witii  the  aetiQftff 
Geo.  1.  Stat.  8.  e.  16,  that  IB  the  OHM.  tUpMl 
this,  it  is  argued  that  the  aot  of  6  Giik(fl£  ^ 
0.  58.  has  given  the  benefit  of  all  ■iffnf^ 
or  indemnities  oontamed  nnnyfooM^ 
acts  or  parts  of  acts  thttLMsbdttiagyial^ 
that  the  acts  passed  in  thanintii  Jtih'-^ 
the  reign  of  George  th«  Firat'tnd  'i^  tl^^ 
tenth  year  of   t£e  same   toveBsi^rt  'li^^ 


created  an  indemnity  in  finvonr  of  ihaJel^^ 
But  the  answer  to  thia  argniBeat'is^'lli% 
these  acts  were  not  then  snbsiB^ig  Hcn^ 
but  were  merely  of  a  tnni^otary' MtOB^f 
and  for  a  specific  puipoaey  to  enaU&Jfii 
and  other  persons  to  avoid;  the  olligalkli 
of  registering  their  real  pixyp«ity,»and  bt 
that  purpose  only.  With  respeit  to  lb 
act,  1  &  2  WilL  4»  c.  0^  which  lepeskdiii 
much  of  certain  acts  as  taquvedoaiM 
oaths  to  be  taken  by  nemlKas  oli^ 
House  of  Commona  befbra  ::Ae  Ud 
Steward  or  his  deputies^  it. is  snfaiBitliA 
that  the  oatha  to  be  thua>.tal9en  hid  S0l 
been  abrogated  up  to  that  tin^t'^'tk^ 
acts  requiring  oaihs  ta  ho  taken  heto-Ai 
Speaker,  but  that  these  w«r^.  €mmnkixm 
that  thfflre  was  not  conaeqnsntily^siW 
been  supposed  elsewhere  to  bo^Uie^itM* 
period,  from  the  fint  to  tho  thiiteanth  yii» 
of  the  reign  of  William  the  Third«  ubia 
the  oaths  before  the  Speaker  did  notiOr 
tain  the  words  **on  the  true  fidlhrf* 
Christian,"  during  which  those  wofds  hd 
not  to  be  taken  by  members  of  paiiiiiieii' 

SirF.KeUy(WaksandA.GMmii^ 
him.)— Without  doubt  this  queitioa  ^ 
pends  upon  the  construction  of  the  stiUatiit 
but  it  must  not  be  forgotten  that  thitii* 
action  for  penalties,  founded  upoa  stT^ 
highly  penal  acts  of  parliamcot,  f^ 
must  therefore  be  most  strictly  coaitroffL 
That  Jews  are  entitled  to  aene.iaP^ 
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i  M  a  proposttion  which  cannot 
if  a  doubt;  and  though  the  act  may 
itratd  in  such  a  Beose  as  to  impose 
litdaaa  of  the  community,  and  per- 
il other  classes  also,  the  duty  of 
an  oalh  repugnant  to  their  con- 
I,  under  pain  of  losing  some  of  the 
lined  privileges  of  a  British  subject, 
urt  will  construe  the  words  of  the 

I  eo  as  to  give  to  them,  if  possible,  a 
ction  favourable  to  liberty  of  con- 

The  refusal  to  take  the  oath  in 
a  not  merely  exposes  a  Jew  to  the 
500^.  as  a  penalty,  but  to  a  disqua- 
n  to  sue  or  be  sued,  to  be  an 
ffy  to  be  a  guardian  of  any  child,  to 
ly  office,  or  to  give  any  vote  in  the 
^  of  members  of  parliament,  and 
to  other  serious  penalties*  The 
nt  for  the  defendant  is,  that  the  act 
iOb  S*  c.  6S,  is  no  longer  in  force, 
■ed  to  be  in  force  on  the  death 
rge  the  Third,  or  at  all  events 
iaath  of  the  last  sovereign  bearing 
ae  of  George,  for  there  exists  no 

II  the  House  of  Commons,  or  in  any 
vf  the  House  of  Commons,  nor  in 
irt  of  law,  or  in  any  officer  of  a 
riaw,  to  take  upon  himself  to  alter 
It  of  the  oath,  the  whole  form  and 
^  of  which  has  been  expressly 
I  an  act  of  parliament  by  the  legis- 

■nd  that  in  such  case  the  oath 
ing  the  name  of  ''our  sovereign 
ii^  George"  (that  being  the  form 
lage  in  ^e  act)  is  the  only  oath 
laa  lawftilly  be  administered  under 
Nindly,  if  the  oath  and  the  statute 
g  it  are  held  to  be  still  in  force, 
it  the  legislature,  by  statute  or 
mon  law,  imposes  on  any  man  the 

taking  an  oath,  the  law  not  only 
,  but  reqnirei  him  to  take  it,  in  such 
and  form  as  is  binding  on  his  con- 
I  and  therefore  it  was  competent  for 
ndant,  and  it  was  his  duty,  to  take 
1  in  such  form  (swearing  to  the 
mbstance  of  the  oath,  however) 
binding  on   his  conscience.      In 

0  the  defendant  has  declared  the 

1  of  the  words  "  on  the  true  faith 
irifltian"  to  be  such.  If  there  is 
eption  or  qualification  to  this  rule, 
ere  an  oath  is  imposed  by  way  of 
turn  or  political  test ;  but  that  can 
Bemimb,  XXI.^Exchkq. 


only  be  tiie  case,  when  the-  language  and 
intention  of  the  act  clearly  and  positively 
require  such  a  construction.  Thirdly,  a»> 
suming  the  first  proposition  to  be  doubtful, 
the  defendant  was  bound  and  authorized 
to  take  the  oath,  which  he  did  take  in  the 
House  of  Commons  by  necessary  impli- 
cation, under  the  act  1  &  2  Vict.  c.  106. 
Fourthly,  the  act  10  Geo.  1.  c.  4.  has 
been  kept  alive  and  in  force  by  a  succes- 
sion of  acts,  continuing  or  enlarging  the 
time  given  for  taking  the  oaths,  and 
with  respect  to  Jews,  without  the  words  "  on 
the  true  faith  of  a  Christian,"  until  No- 
vember 24,  1766,  and  consequently  beyond 
the  time  when  the  6  Qeo,  3.  c.  53.  was 
passed,  and  by  its  existence  at  that  time 
qualified  the  meaning  of  the  provisions  <^ 
diat  act. 

With  respect  to  the  first  branch  of  the 
argument,  each  successive  act  of  parlia- 
ment applying  to  the  oath  of  abjuration, 
beginning  with  the  act  of  13  Will.  8. 
c.  6,  and  ending  with  the  statute 
6  Qeo,  3.  c.  53,  provides,  and  was  in- 
tended only  to  provide,  for  the  particular 
state  of  things  in  existence  at  the  time 
when  the  acts  in  question  were  passed. 
No  legislative  provision  has  been  made 
on  the  subject  since  that  act,  and  it  is  im- 
possible for  the  Court  to  take  upon  itself 
to  alter  that  act  so  as  to  give  effect  to  the 
imposition  of  the  oath  under  the  present 
change  of  circumstances.  The  title  as  well 
as  the  terms  of  the  act  of  6  Geo.  3.  c.  53. 
shews  that  it  was  intended  for  tempo- 
rary purposes  only,  and  was  absolutely 
necessary  to  authorize  certain  alterations 
rendered  expedient  by  political  changes. 
In  2  InsL  479,  it  is  said  :  — "  A  new 
oath  cannot  be  imposed  on  the  subject 
without  the  authority  of  Parliament,  but 
the  giving  of  every  oath  must  be  warranted 
by  the  common  law  or  by  an  act  of  parlia- 
ment ;"  and  that  is  admitted  to  be  so  by 
all  the  Judges  in  the  case  of  Omichund  v. 
Barker.  By  what  authority,  then,  can  the 
House  of  Commons,  or  the  Speaker  of  the 
House  of  Commons,  as  alleged  in  this 
special  verdict,  substitute  the  name  of 
Queen  Victoria  for  that  of  King  George  f 
Suppose  the  case  of  a  disputed  succession  ; 
if  the  House  of  Commons  conld  substitute 
the  name  of  Victoria  or  William  for  George 
when  no  dispute  was  likely  to  arise,  then  in 
Z 
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the  case  of  the  birth  of  twins,  Albert  and  Ed-  vide,  that  all 

ward,and  of  a  disputed  succession,  they  might  ister  or  take 

equally  well  take  upon  themselves  to  insert  administer  ai 

the  name  of  Albert  or  Edward,  and  so  wound  form  therein 

the  consciences  of  many  persons  who  might  such  courts, 

entertain  a  different  opinion  to  that  of  the  and  in  such  ; 

House  of  Commons  as  to  the  title  of  the  of  the  same 

reigning    monarch.      Neither  the   House  the  same  savi 

of  Commons  nor  the  Speaker,  nor  any  other  as  were  by  i 

authority  than  the  legislature,  had  power  to  subsisting^  dii 

alter,  and  put  in  a  form  different  as  to  mat-  this  act  of  6  i 

ter  of  essence  and  substance,  an  oath  which  when  the  act 

had  been  framed  by  the  authority  of  par-  it  must  be  bo 

liament.    He  then  referred  to  1  Ann.  c.  22.  provides  that 

8.  1 ;  4  &  5  Ann.  c.  9 ;  6  Ann.  c.  7,  s.  20 ;  be   taken   b] 

1  Geo.  1.  c.  13;  6  Geo.  3.  c.  53.  '*  on  the  true  J 

[Pollock,  C.B. — We  cannot  shut  our  the  act  of  6 

eyes  to  the  fact  that  during  the  reign  of  that  the  oath 

George  the  Fourth  the  oath  of  abjuration  also  should 

was  taken  by  a  great  number  of  individuals  omission  of  tl 

in  the  form  prescribed  by  the  act  of  Geo.  3.  a  Christian.*' 

Either  that  was  a  farce,  or  the  words  of  to  give  the  ^ 

the  oath  must  relate  to  the  sovereign  as  a  and  indemhit 

corporation  sole.      There  might  be  some  effect,  is,  wh 

ground  for  contending  that  the  operation  In  sa3dng  th 

of  the  act  6  Geo.  3.  c.  53.  ceased  at  his  has  expired; 

death  ;  but  it  seems   to  me   to   be   pure  till  the  24th 

childishness  to  argue  that  the  act  applies  to  9  Geo.  I.e.! 

the  name,  not  to  the  person,  of  the  sove-  s.  2,  and  gav 

reign.]  the  oath  of  2 

At  all  events,  this  view  of  the  case  has  to  be  taken  I 

been   held   by  persons  in   another  place  or,  in  default 

whose  opinions  are  entitled  to  the  highest  Further  time 

respect.     He  also  referred  to  the  Roman  10  Geo.  1.  c 

Catholic  Relief  Act,  10  Geo.  4.  c.  7.     The  9  Geo.   1.  c. 

next   proposition  is,  that   under  the   act  persons  had 

of  6  Geo.  3.  c.  53,  upon  which  the  decla-  been  prevent 

ration   in   this  action  was   founded,   and  vided  that  t 

which  rendered  necessary  the  taking  of  the  women,  &c., 

oath,  if  by  law  it  must  be  taken  at  all,  that  the  oath  in  eil 

oath  must   be  taken  by  a  Jew  with  the  1  Geo.  1.  c. 

omission  of  the  words  "  on  the  true  faith  of  in  the   17th 

a  Christian,*'     That  part  of  the  case  de-  be  taken  by 

pends  entirely  upon  the  fact  whether  the  *^  on  the  true 

provisions  of  the  act  10  Geo.  1.  c.  4.  con-  oath  continu< 

tinned  in  force  at  the  time  of  the  passing  taken  within 

of  the  act  6  Geo.  3.  c.  53.     This  act  was  various  othc: 

continued  in  force  by  a  series  of  acts  of  fifteen  in    ni 

parliament   beyond   the   period   at  which  6  Geo.  3.  c. 

the  act  6  G«o.  3.  c.  53.  came  into  opera-  continuing  tl 

tion.     The  last-mentioned  act,  after  enact-  subject  to  th 

ing  that  after  the  4th  of  June  1766  the  the  time  for  1 

oath   should  be   taken  in  the  form   and  until  the  24tl 

manner  thereinafter  set  down  by  all  classes  originally  app 

of  his  Majesty's  subjects,  went  on  to  pro-  the  25th  of  I 
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ras  a  legislative  declaration  that  the 

**  on  the  true  faith  of  a  Christian" 
lo  necessary  or  essential  part  of  the 
if  abjuration,  and  in  nsing  the  word 
i"  in  this  place  is  meant  the  thing 
,  in  distinction  to  the  thing  sworn  bt/, 
%eUon  to  the  oath.  The  oath  of 
.tion  consists  of  many  matters  which 
nade  the  subject  of  the  oath.  It 
ts  of  a  promise  of  allegiance  and 
nee  to  the  reigning  sovereign,  of  an 
.tion  of  the  right  or  title  of  the  Pre- 
,  and  of  a  promise  to  defend  the 
ign  against  all  his  enemies.  It  must 
oitted,  also,  that  it  contains  a  test  of 
ence,  so  far  as  that  it  contains  a  dis- 
r  of  all  mental  reservation  and  equi- 
3n  in  using  the  terms  of  the  oath, 
e  oath  does  not  contain,  in  any  part 
thing  sworn,  an  asseveration  that  the 
swearing  was  a  Christian,  nor  could 
5  been  the  real  meaning  and  inten- 
f  the  legislature  to  impose  the  oath 
f  person  as  a  test  of  Christianity. 
act  was  directed  solely  against 
8  and  against  persons  favouring  the 
ider,  and  it  is  utterly  untrue  that  it 
tended  to  do  more  than  pledge  the 
mee  of  the  swearer  to  Uie  several 
8  above  referred  to,  not  as  a  test  of 
lanity.     If  it  had  been  intended  as 

of  Christianity,  it  was  impossible 
le  legislature  could  have  authorized, 
f  did  authorize  in  express  terms,  a 

take  the  oath.  It  is  now  necessary 
r  to  the  statutes  which  succeeded  the 

Greo.  1.  c.  4,  and  which  continued 
t  beyond  the  6  Geo.  3.  c.  53.  The 
f  them  is  the  act  2  Geo.  2.  c.  31 ; 
t  is  the  6  Geo.  3.  c.  7.    That  statute 

that  many  persons  who  ought  to 
iken,  on  qualifying  for  office  or  em- 
jnt,  or  for  any  other  cause  or  occasion^ 
hs  required  by  the  statute  1  Geo.  1 . 
had,  in  ignorance  of  the  law  or  from 
s  or  some  other  unavoidable  accident, 
1  to  take  the  oaths  to  qualify  them- 
within  the  time  and  in  the  manner 
d  by  former  acts  of  parliament, 
\j  they  might  be  in  danger  of  cer- 
enalties;  and  it  then  proceeds  to 
that  all  such  persons  who  should 
le  oath  before  the  28th  of  November 
It  the  place  and  in  the  manner,  &c. 
id'  by  1  Geo.  1.  c.  13.  of  by  any 


other  act  or  acts,  should  be  indemnified. 
That  carries  the  time  beyond  the  6  Geo.  3. 
c.  53;    so  that  if  Mr.  Salomons  or  any 
other  person  professing  the  Jewish  religion 
at  the  time  that  act  was  passed  had  fkiled 
to  take  the  oath  of  abjuration  within  the 
time  required  by  law,  he  would  have  had 
until  the  ^8th  of  November  1766  to  take 
the    oath ;    and   then,  under  the  clause 
of  the  act  6  Geo.  3.  c.  53,  the  oath  was 
to  be  taken  with  all  such  savings  and  in- 
demnities as  by  any  subsisting  act  or  any 
part   thereof  were   provided,  any  person 
professing  the  Jewish  religion  would  have 
been  authorized  under  the  17th  section  of 
the  10  Geo.  1.  c.  4.  to  take  the  oath  with- 
out the  words  *'on  the  true  faith  of  a 
Christian."     If  it  should  be  held  that  the 
word  **  savings"  in  the  6  Geo.  3.  c.  53.  could 
not  apply  to  section  17.  of  10  Geo.  1.  c.  4, 
that  would,  in  effect,  decide  that  a  class  of 
persons  were  compelled,  under  most  severe 
penalties,  to   take   an  oath  in  a  manner 
involving  both  blasphemy  and  perjury ;  if 
such  a  result  can  be  avoided,  the  Court  is 
hcund  so   to   construe  the   words.      The 
next  portion  of  the  case  is  extremely  im- 
portant.    The  question  is,  whether,  when 
the  law  imposed  on  all  classes  of  Her 
Majesty's  subjects  the  duty  and  the  neces- 
sity of  taking  an  oath,  the  law  did  not  also 
require  that  the  oath  should  be  taken  in 
such  form  and  manner  as  to  hind  not  to 
offend  the  conscience  of  the  swearer.  When 
the  law  of  the  country  imposes  on  a  sub- 
ject of  the  realm  the  duty  of  taking  an 
oath,  it  not  only  permit3  but  requires  the 
oath   to   be   taken  in  such  a  manner  as 
would  be  binding  upon  the  conscience  of 
him  who  takes  it.     Now,  if  there  are  cases 
in  which  a  Jew  has  no  choice,  but  is  bound 
and  compelled  to  take  the  oath  of  abjura- 
tion under  severe  and  heavy  penalties,  how 
would  the  question  stand  on  those  general 
principles  which  were  good  for  all  laws  and 
all  times?     The  act  1  Geo.  1.  c.  13.  has  no 
religious  aspect  at  all ;  it  was  intended,  as 
set  forth  in  the  title,  to  secure  the  person 
and  government  of  the  sovereign  and  the 
succession  of  the  crown,  and  to  extinguish 
the  hopes  of  the  Pretender ;    it  comprised 
within  its  provisions  all  the  subjects  of  the 
realm.     It  might  be  said,  indeed,  that  the 
terms   of  the  act  did  not  extend  to  all 
persons,   but  merely  to  those  who  were 
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about '  to  take  office  or  enjoy  some  civil 
advantage,  such  as  that  of  being  called  to 
the  bur;  but  at  all  events  the  duty  vraa 
iffiposed  on  all  peers  and  members  of  the 
House  of  Commons  before  they  could  sit 
and  vote.  A  person  had  the  option  of 
refining  an  office,  but  when  he  was  elected 
a  member  of  the  House  of  Commons  he 
became  liable  to  all  the  duties  and  obliga- 
tions imposed  upon  members.  He  could 
not  repudiate  the  election,  even  although 
it  was  made  against  his  will  and  without 
his  assent*  If  a  call  of  the  House  took 
place  or  any  other  act  was  to  be  done  under 
the  authority  of  the  House  of  Conunons^ 
such  as  attendance  on  a  conmiittee,  he 
would  be  bound  to  obey  the  order  of  the 
House,  or  he  would  be  committed  for  a 
contempt.. 

[Pollock;  C.B.-^He  must  have  taken 
his  seat  first.  The  House  has  no  power  to 
demand  tiie  attendance  of  a  member  on  a 
committee  if  he  has  not  taken  his  seat.] 

No  snob  distinction  is  to  be  found  in  the 
Grenville  Act  or  in  the  Peel  Act. 

[Pollock,  C.B. — He  is  not  a  member 
of  the  House  until  he  has  taken  his  seat.] 
'   He  must  be  a  member  of  the  Hoosei 
because  he  could  vote  in  the  election  for  a 
Speaker. 

[Pollock,  C.B.^-Thereisnothing  that  I 
know  of  to  prevent  a  minor,  or  a  woman, 
or  even  an  alien  enemy  from  doing  the 
same  thing.] 

The  distinction  is  this.  Such  persons 
arc  not  members,  because  their  election  is 
void ;  but  when  there  is  a  person  who  is 
eligible,  as  a  Jew  undoubtedly  is,  and  is 
actually  elected,  he  is  as  much  a  member 
of  parliament  before  he  is  sworn  as  afler- 
wai^s.  The  swearing  is  simply  a  statutory 
requirement  before  he  can  vote,  which  does 
not  effect  the  slightest  change  in  his  status 
as  a  member.  In  Dwarris  on  Statutes  a 
precedent  is  cited  in  which,  on  the  13th  of 
April  1715,  the  House  of  Commons  deter- 
mined that  Sir  Joseph  Jekyll  was  a  person 
fit  to  act  on  a  committee  of  secresy,  though 
he  had  not  been  sworn  at  the  clerk's  table. 

[Pollock,  C.B. — The  question  is, 
whether  a  party  returned  is  bound  to  attend 
oocnmittees,  and  is  liable  to  the  jurisdiction 
of  the  House  before  he  has  taken  his  seat.] 

He  is.  The  question  is  simply,  whether 
he  is  ! an  eligible  person;  if  he  is,  he  is 


as  soon  as  the  writ  is  returned  a>BMilibe^ 
to  all  intents  and  purposes.    (The.  Hsw^ 
of  Commons  was  in  possession' 4itf  all  il^ 
undoubted  rights  and  privileges  kngbdbr^ 
any  of  those  acts  were  passed*  By  -t>^ 
common  law  a  person  when  elected  haa  ^ 
the  lights  of  a  member  of  the  Hous^  ^im^ 
the  statute  says  that  he  shall  sot  nl  in-  f^ 
House  during  a  debate  nor  vote  iib1bs%  ^ 
has  taken  ctttain  oaths.     Wilk  aU  the  ^ 
vileges  and  all  the  liabilities  attsdied  to 
that  character  by  the  terms  of  the  act,  lie 
member  is  to  itf,  but  the  penalty  is  bf 
voUng ;    in   every  other  respect  fas  it  s 
member  of  parliament.     What  aotboiilf  k 
there  for  saying  diat  the  House  of  €» 
mons  could  not  exercise  juiiadictioD-ofei 
Mr.  Salomons  ?     The  lOth  and  lltk  «i- 
tions  of  die  act  ol  I    Geo*  1.  sMl  1 
c.  13.  are  80  plain  in  their  JaBgaage  mA 
meanmg  that  a  :  crying  in jns&s  vniM 
be  perpetrated  if  a  diftmit- ofmstnclairt 
from   that  now   contended   for  bf  the 
defendant  were  adopted^.     The  ii^iili» 
consists  in  this,  that  thougk  the  putf 
was   returned    to    parltamenty   iraa  ifis 
facto  liable  to  the  jurisdiction  ef  the  Hmmv 
and  might  be  committed  for  disobedHM 
to  the  orders  of  the  House,  yet,  unlflttle 
took  the  oath,  he  was  restrained  firon  takiiif 
any  part  in  the  deliberations  of  the  Uasst, 
and  was  thus  debarred,  under  most  aevoe 
penalties,  .from  the  exercise  of  his  mott 
important  privileges.      The  lOth  soctka  « 
of  the   act  enacts   that  two   Justicei  sf 
the  Peace,  or  any  one  else  specially  sp* 
pointed  by  the  Crown,  might  admmiitef 
the  oath  of  abjuration  to  any  person  vfaon 
they  suspected  to   be  dangerons  or  £>• 
affected  to  His  Majesty  ;  and  if  such  penM 
refused  to  take  the  oath,  his  refiisal  ^imti^ 
be  certified  to  the  Court  of  Onarter  Stth 
sions,  and  then  recorded ;  and  from  thattiniB 
forth  he  was  to  be  held  as  a  Popish  reoattst 
convict,  and  should  as  such  incur  ffasfeitiRi 
and  be  proceeded  against.     The  11^  iw* 
tion  went  further,  forit  began  by  sayiag  **t0 
the  intent  and  purpose  that  no  penon  9i^ 
avoid  taking  the  said  oath  ;"  and  that  fto* 
ceeded  to  enable  two  or  more  JustiteB  sf  tfce 
Peace  at  their  pleasure,  at  the  nexigtaad 
Quarter  Sessions,  to  summon  any  ^ttioti 
to  appear  before  them  at  a  time  appoislrf 
to  take  the  oath»  and  in  de&ult  of  appMf* 
ance,  the  defiudt  was  to  be  cert^ed^i* 
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Mrter  Sessions,  where  if  the  party 
med  *did  not  appear,  without  any 
ihewn,  he  was  to  he  subjected  to  the 
Qvcf  a  Popish  recusant  conTict.  The 
nil  for  the  Court,  then,  is,  whether 
I  -anything  in  this  act  to  make  the 
**^oA  the  true  &ith  of  a  Christian" 
ban  mere  assereratory  words,  and  to 
kem  out  of  the  general  rule,  which 
M  such  words  to  be  varied  to  suit  the 
met  of  the  swearer.  If  there  is 
it  is  admitted  that  the  intention  of 
islature  must  be  carried  out  regard* 
:  any  question  of  riffht  or  wrong. 
period  of  history  referred  to  by  the 
ide,  the  words  contained  in  the  oath 
iratNm  were  intended  to  be  a  test  of 
aaity,-— namely,  in  the  reigns  of 
sth  and  James  the  First,  when  there 
» Jews  in  the  country,  they  having 
aniriied:  in  the  time  of  Edward  the 
vd  only  restored  when  Cromwell  was 
lead  of  affJEdrs.  At  the  time,  however, 
be  act  in  question  1  Geo.  1.  stat.  2. 
nraa  passed  there  were  great  numbers 
I  <^  wealth  and  consideration  in  the 
f ;  and  the  question  is,  whether  the 
cure  meant  the  Jews  to  take  the  oath 
iration  in  such  a  manner  as  to  bind 
onsciences.  If  it  be  held  that  the 
'*  on  the  true  faith  of  a  Christian" 
e  part  of  the  oath,  then,  in  the  time 
rge  the  First,  as  at  that  very  moment, 
agiatrate  could  have  called,  as  he 
wow  call,  without  reason  given, 
the  defendant,  or  indeed  upon  any 
n  every  Jew,  to  take  the  oath ;  and 
t  ease  one  of  two  consequences 
bllow— either  a  Jew  must  at  once 
t  blasphemy  or  perjury,  or  he  must 
to  take  the  oath  and  be  subject  to 
penalties  of  a  Popish  recusant  con- 

BTIN,  B.— You  say  that  if,  imme- 
■fter  the  passing  of  the  act,  a  Jew 
fore  a  magistrate  stated  his  willing- 
'  do  everything  to  be  done  under  the 
,  but  that  he  could  not  with  truth 
priety  use  the  words  '*  on  the  true 
'-a  Christian,"  that  would  have  satis- 
s  words  of  the  statute  ?] 
t  it  the  argument.  If  the  law  im- 
iA'Oath  on  a  Jew,  he  must  take  it 
|o  bind  his  conscience ;  and  clear, 
cinv(»ds  must  be  used  to  make  an 


exception,  and  to  take  it  out  of  the  general 
rule  of  law  and  reason.  It  was  contended 
in  Omichund  v.  Barker  that  the  oath  con- 
sisted in  kissing  the  foot  of  a  Brahmin, 
and  what  does  it  matter  whether  the  form 
of  swearing  consisted  of  words  only,  or  an 
act  only,  or  of  both  words  and  an  act  taken 
together  ?  It  is  an  absurdity,  which  would 
shock  any  man  of  common  sense,  to  sup* 
pose  that  the  legislature  would  call  on 
loyal  subjects  of  the  King  or  Queen  to 
take  an  oath  for  the  security  of  the  Crown, 
shewing  the  loyalty  and  allegiance  of  the 
party  swearing— would  compel  all  persons 
to  take  it,  and  yet  would  frame  the  oath 
in  such  terms  that  one  class,  at  least,  among 
the  people  could  not  take  it.  Again,  it 
ought  to  be  considered  what  the  object  of 
the  oath  was,  and  against  what  class  of  per- 
sons it  really  was  directed.  No  man  can 
be  acquainted  with  the  history  of  this 
country  on  the  subject  of  oaths  and  tests 
from  the  period  of  the  Reformation,  with- 
out seeing  that  all  the  oaths  framed  by  the 
legislature  were  directed  solely  against 
the  Papists.  The  very  persons  who  refUsed 
to  take  this  oath  were  to  be  deemed  Popish 
recusants  convict.  It  was  never  intended 
that  these  tests  should  touch  the  Jews. 
The  oath  was  only  intended  to  be  a  test 
for  the  consciences  of  Roman  Catholics, 
whom  nobody  doubted  to  be  Christians, 
but  of  whom  it  was  doubted  whether  they 
were  not  secretly  favourers  and  supporters 
of  the  Pretender ;  and  the  object  was  to 
afford  a  security  for  their  attachment  to 
the  House  of  Hanover,  and  their  abjura- 
tion of  the  claims  of  the  House  of 
Stuart.  That  object  was  completely  at- 
tained by  making  the  person  who  took 
the  oath  swear  allegiance  to  the  reign- 
ing Sovereign,  and  abjure  the  claims  of  the 
Pretender  and  his  family.  The  first  thing 
sworn  is,  that  the  King  was  the  lawful 
king  of  the  realm ;  the  next  thing  sworn 
is,  that  the  party  swearing  believed  that 
the  Pretender  and  his  family  had  no  right 
or  title  to  the  Crown,  and  renounced  any 
obedience  to  any  of  them.  The  party  then 
swore  that  he  would  bear  true  allegiance 
to,  and  would  defend  the  King  against  all 
his  enemies,  and  disclose  all  tineasons 
against  him,  and  promised  to  support  and 
maintain  the  succession  of  the  Crown 
against  the  descendants  of  King  James. 
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This  was  all  the  proroissory  part  of  the  oath. 
But  there  was  yet  something  more  than 
this — and  that  was  a  declaration  that  the 
party  swearing  took  the  oath  without  any 
mental  reservation  or  equivocation.  This, 
it  is  admitted,  is  a  substantial  part  of  the 
oath,  as  it  materially  qualifies  the  matter 
to  be  done  or  performed.  But  the  words 
"  on  the  true  faith  of  a  Christian"  were  no 
part  of  the  oath  or  thing  sworn  to ;  they 
did  not  carry  the  operation  of  the  oath  any 
further;  they  are  part  of  the  form  and 
manner  in  which  the  party  pledges  his 
oath  to  what  he  has  sworn  before,  and 
like  the  kissing  the  Testament,  or  touching 
the  Brahmin*s  foot,  merely  the  sanction  or 
pledge  of  what  has  gone  before.  If  the 
legislature  intended  to  make  this  oath 
a  test  of  Christianity,  and  that  no  one 
should  take  it  who  was  not  a  Christian, 
the  party  taking  this  oath  besides  swear- 
ing that  he  did  certain  things,  and  did 
them  willingly,  &c.  should  also  swear 
that  he  is  a  Christian ;  then  indeed  it 
would  be  admitted  that  these  words  were 
words  of  substance  and  could  not  be  re- 
jected. The  words  "So  help  me  God" 
are  not  to  be  found  upon  the  roll ;  they 
were  added  to  the  oaths  of  allegiance  and 
supremacy,  but  not  to  the  oath  of  abjura- 
tion. There  were  no  words  of  swearing, 
unless  the  words  "  on  the  true  faith  of 
a  Christian"  were  taken  to  be  such.  In 
the  former  act,  1  Geo.  1.  stat.  2.  c.  13,  the 
words  "  So  help  me  God"  were  retained, 
but  not  in  this  act.  But  the  question, 
after  all,  comes  back  to  this  —  did  the 
legislature  mean  to  make  a  Jew  swear 
that  he  was  a  Christian  ?  At  the  time 
when  the  statute  of  6  Geo.  3.  was  passed, 
when  there  were  many  rich  and  influential 
Jews  in  the  country,  it  did  not  mean  any 
such  thing ;  to  assert  the  affirmative,  would 
be  to  argue  that  Jews  must,  at  the  bidding 
of  any  magistrate,  either  swear  they  were 
Christians,  or  be  subject  to  all  the  penalties 
of  a  praemunire.  Unless  these  words  "  on 
the  true  faith  of  a  Christian"  are  held  to  be 
mere  asseveration,  this  must  be  the  neces- 
sary result,  and  if  that  be,  however  tyran- 
nical, the  clear  intention  of  the  legislature, 
no  doubt  the  Court  is  bound  to  carry  it  out; 
but  the  omission  of  the  words  **  So  help 
me  God"  leave  a  form  of  words  merely, 
which  will  not  amount  to  an  oath^  unless 


the  words  "  on  the  true  faith  of  a  Chris- 
tian" are  held  to   be  asseveratory  wwrd», 
conferring   upon  it  that   character.      In 
Bishop  Sanderson's  Lectures  on  Oaths^  p.  89, 
there  is  a  good  deal  of  important  matter 
bearing  on  this  question.     There  the  oath^ 
is  divided  into  two  parts  :  the  thing  swon^ 
to,  and  the  form  of  swearing.     In  P«/hK^ 
dorft  also,  as  cited  in   Omiehund  ▼.  ^ar*-.^ 
ker,  the  same  distinction  is  alluded  U^^ 
**  That  part  of  the  form  of  oaths  undL^^ 
which  G<>d  is  invoked  as  a  witness  or    ^^ 
an  avenger  is  to  be  accommodated  to  tl^^ 
religious   persuasion   which    the    twea^^^ 
entertains  of  God ;  it  being  vain  and  jn. 
significant  to  compel  a  man  to  swear  to 
a  Gt>d  whom   he   doth  not  believe,  sod 
therefore  doth  not  reverence."     There  can 
be  no  doubt  that  the  words  **  on  the  tree 
faith  of  a  Christian"  are,  to  use  a  Scotch 
law  term,  flexible,  and  might  be  altered  to 
suit  the  conscience  of  those  who  had  to  tike 
the  oath  of  abjuration.   Suppose  the  words 
*•  So  help  me  God"  were  used  in  an  wdi- 
nary   Court  of  Justice    paraphnstieally* 
"  So  help  me  God  the  Father,  God  Ac 
Son,  and  God  the  Holy  Ghost,"  or**8o 
help   me   God   the   Holy  and  undivided 
Trinity,"  which  was  the  meaning  of  tke 
term  "  God"  to  the  Christians,  would  iny 
body  say  that  when  this  oath  was  to  be 
taken  by  a  Jew  it  might  not  be  modified? 

[Pollock,  C.B. — It  always   is.    The 
Jew  swears  "  So  help  me  Jehovah."] 

We  then  fall  back  on   the  propoMtiof» 
that  if  the  law  imposed  an  oath  and  it— 
quired  it  to  be  taken,  it  must  allow  th»^ 
oath  to  be  taken  so  as  to  bind  the  coB" 
science.     The  principle  established  by  ih^ 
case  of  Omichund  y.  Barker  is  in  favour  o» 
that  proposition ;  for  in  that  case  the  la^ 
compelling  a  person   not   a   Christian  t9 
give    evidence,    he    was,     after   a  moi^ 
solemn  argument,  allowed  and  directed  to 
be  sworn  in  such  manner  as  would  bis*- 
his  conscience.     What  is  the  diflTerence  it*- 
principle  between  an  oath  administered  tcp 
a  witness  in  a  court  of  justice  under  th^ 
common  law,  and  the  oath  required  by  th^ 
statute  1  Geo.  1.  stat.  2.  c.  13,  tobetake«» 
by  all  classes  of  Her  Majesty's  subjcct^^ 
whenever    two    Justices    of    the    P«r*^ 
thought  proper  to  tender  it  f     Tficy  «*"« 
both  under  certain  circumstances  equa^^X 
required    by   law    to    be    taken    by  **• 
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t  the  Queen's  subjects,  under 
tnalties;  the  obligation  is  the 
penalties  under  the  statute,  how- 
;g  considerably  more  severe.  It 
!n  to  this  :  There  are  numerous 
udiament  passed,  not  with  refer- 
he  Jews,  but  with  reference  to 
f  the  Roman  Catholic  religion, 
a  special  purpose,  namely,  to 
'>  restraint  over  them  as  supposed 
of  the  Pretender  and  his  family, 
ar  as  an  oath  availed,  to  secure 
giance  to  the  reigning  family, 
und  is  there  for  saying  that  the 
t  of  a  form  of  oath,  introduced 
a  purpose,  and  for  no  other,  is 
mi  to  compel  a  person,  willing  to 
the  substance  of  that  oath,  to 
lomething  also  which  was  not  in 
ji  the  contemplation  of  the  legis- 
All  the  objects  for  which  the 
instituted  will  be  attained  by 
lat  the  oath  was  complete  with- 
words.  In  Dwarris  on  Statutes, 
id  Heydon*8  case  (2),  it  is  laid 
t  the  principles  upen  which  all 
re  to  be  construed  are  these: — 
see  what  the  common  law  was 
B  passing  of  the  act;  secondly, 
rhat  the  mischief  was  against 
i  common  law  did  not  provide, 
St  which  the  legislature  intended 
e;  thirdly,  the  remedy  which 
t  had  appointed  for  the  mis- 
rihly,  the  reasons  for  that  remedy. 
hief  against  which  the  statutes 
this  oath  intended  to  provide  is 
bse  but  the  hostility  of  the  Roman 
to  the  House  of  Hanover,  and 
ly  supplied  is  the  exacting  an 
Sdelity  to  that  House.  This 
»  all  classes  of  persons,  to  Jews 
as  Christians.  TYieir  fidelity  is 
but  how  can  it  be  said  that  they 
required  to  swear  that  they  were 
\1  Yet,  if  these  words  are  to 
led  as  a  material  part  of  the  oath, 
0  be  held  that  the  legislature 
8  oath  as  a  test  of  Christianity, 
be  so.  If  this  absurdity  was  not 
the  form  of  the  oath,  not  the 
f^  must  be  so  construed  as  to 
the  intention  of  the  legislature, 

..      (2)  8  Rep.  7. 


according  to  the  sound  proposition  of  law,— - 
that  when  an  oath  is  required  to  be  taken, 
whether  by  statute  or  by  common  law,  it 
was  authorized  and  required  to  be  taken 
in  the  manner  binding  on  the  swearer. 
The  only  remainijig  part  of  the  argument 
is  as  to  1  &  2  Vict.  c.  105.  This  act  is  a 
declaratory  act.  It  says  that  every  person 
shall  be  bound  by  an  oath  taken  in  any 
form  declared  by  the  swearer  to  be  binding, 
and  visits  with  the  penalty  of  peijury  the 
breach  of  any  oath  so  taken ;  that  imturally 
implies  the  form  to  take  the  oRh  and 
affirmation  before  stated,  and  to  which 
there  seems  to  be  no  exception.  It  has 
been  said  that  the  1  &  2  Vict,  only  applies 
to  cases  of  oaths  in  courts  of  justice,  and 
similar  occasions.  It  is  remarkable  that 
the  only  word  in  the  6  Geo.  3.  c.  53,  which 
would  apply  to  parliament  is  "courts," 
so  that  unless  parliament  were  a  court,  the 
statute  does  not  apply  to  parliamentary 
oaths.  The  statute  1  &  2  Vict.  c.  105. 
extends  its  operation  to  oaths  taken  on 
every  occasion  whatsoever. 

ChanneU,  Serj,,  in  reply.  —  The  case 
of  Omichund  v.  Barker  applies  only  to 
oaths  in  courts  of  law  where  no  form 
has  been  prescribed,  and  not  to  cases 
where  a  Christian  oath  has  been  imposed 
by  act  of  parliament  Then,  as  to  the 
argument  that  the  oath  had  ceased  to 
be  compulsory  as  soon  as  the  king  in 
whose  reign  it  was  instituted  was  dead. 
That  argument  is  answered  by  reference  to 
the  10  Geo.  4.  c.  7,  and  the  3  &  4  Will.  4. 
c.  49,  which  treat  the  oath  as  subsisting. 
Besides,  this  objection  had  been  disposed 
of  as  long  ago  as  The  King  v.  Green 
(3),  and  the  case  of  The  Parliament  in 
Ireland  (4).  Then,  is  it  not  a  Christian 
oath  ?  That  it  is  so  is  shewn  by  the  lan- 
guage of  the  various  acts.  The  oath 
imposed  by  3  Jac.  1,  which  had  to  be 
sworn  on  the  Evangelists,  contained  the 
words  **  on  the  true  faith  of  a  Chris- 
tian," and  was  to  be  taken  with  the  oath 
of  supremacy,  also  an  oath  on  the  Evan- 
gelists. Then  came  the  30  Car.  2,  leaving 
the  two  oaths,  still  to  be  taken  in  the  same 
way,  but  superadding  and  coupling  with 
them  the  declaration  against  transubstan- 


(8)  Vent.  171. 
(4)  12  Rep.  110. 
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tiation ;  and  this  declaration  existed  at  the 
time  of  the  acU  of  1  Geo.  1.  and  6  Geo.  3. 
The  oath,  therefore,  was  intended  to  he 
imposed  as  a  test  of  Christianity.  The 
1  &  2  VicL  c.  105.  only  applies  to  the  form 
of  taking  the  oath,  even  if  it  has  any  appli- 
cation to  this  case ;  hut  it  leaves  the  ques- 
tion as  to  the  words  of  the  oath  untouched. 
The  words  of  the  statute  do  not  work  a 
repeal  of  former  acts,  unless  they  are 
utterly  irreconcileahle  with  them ;  and 
whether  the  statute  of  Victoria  was 
declaratory  or  enacting,  did  not  matter. 
Assuming  that,  instead  of  leaving  it  as 
a  question  of  construction,  the  oath  had 
heen  in  terms  required  to  he  taken  on  the 
New  Testament ;  what  would  there  have 
heen  inconsistent,  and  which  might  not 
have  co-existed,  with  the  previous  statutes 
imposing  the  oath  ?  This  act  merely  says 
that  an  oath  if  taken  in  a  particular 
manner  shall  he  binding,  and  wUl  expose 
the  party  so  taking  it  to  the  penalties  of 
perjury  in  case  he  shall  afterwards  violate 
the  oath  so  taken.  That  does  not  entitle  the 
defendant  to  take  the  oath  of  abjuration  in  a 
manner  different  from  what  had  been  ap- 
pointed by  a  preceding  statute.  The  next 
point  is,  whether  the  words  '*  on  the  true 
faith  of  a  Christian"  are  of  the  essence  of 
the  oath.  It  is  not  necessary  to  contend 
that  they  are,  but  it  is  plain  that  the 
legislature  of  the  period  when  the  oath  was 
enacted  intended  to  exclude  those  who 
were  not  Christians.  For  example,  the 
statute  obliging  every  one  to  take  this  oath 
was  in  force  long  after  Quakers  made  their 
appearance  in  this  country.  In  like  man- 
ner, the  Sacramental  Test,  which  excluded 
all  Dissenters  from  corporations  and  offices, 
existed  till  the  act  9  Geo.  4.  c.  17,  which 
substituted  a  declaration  which  could  be 
taken  by  Dissenters,  but  not  by  Jews,  and 
it  was  by  the  8  &  9  Vict.  c.  52.  altered  in 
their  case  also,  the  form  beginning  with 
the  declaration  that  the  party  was  a  Jew. 
So  the  Toleration  Act,  1  Will.  &  M.  c.  18, 
which  relieved  the  Quakers,  required  a 
declaration  of  their  Christian  faith.  The 
act  states  that  it  was  necessary  for  the 
safety  of  the  realm  that  the  Protestant  reli- 
gion should  be  firmly  established.  In  short, 
the  whole  course  of  legislation  shews  that 
it  was  aimed  not  only  at  all  who  were  not 
Christians,  but  at  all  who  were  not  Protes- 
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tatHte.  The  declaration  stated  that 
iendant'  was  daly  returned  to  serve 
anient  as  a  burgess  for  the  borougli 
enwich,  and  that  he  to  ted  in  the 
of  Commons  without  having  taken 
Moribed  the  above  oath,  and  thereby 
d  tile  sum  of  500^.  There  were 
her  similar  counts,  but  they  were 
ned  in  order  to  raise  the  sub- 
question  in  controveryy  between 
rtfes,  and  to  avoid  any  technical 
ty  by  reason  of  more  than  one  pe- 
eing recoverable  for  alleged  oflbnces 
the  statutes,  committed  on  the 
ly.  The  plea  was  nil  debet.  The 
ame  on  for  trial  at  the  sittings  after 
ehaelroas  term,  when  a  special  ver- 
a  found,  which  stated  that  the  de- 
;  was  duly  elected  and  returned  to 
In  parliament  for  the  borough  of 
ridr,  and  whilst  he  was  a  member 
n  the  House  of  Commons.  That 
a  British-bom  subject  of  the  Jewish 
IV  and' that  the  form  and  manner  of 
an  oath  binding  on  the  conscience 
sr,  in  cases  where  the  words  of  the 
re  to  be  repeated  by  the  person 
the  oath  is,  that  he  takes  in  his 
he  Old  Testament  and  repeats  the 
of  the  oath,  and  at  the  conclusion 
So  help  me  Ood,"  and  then  kisses 
(k,  and  that  this  form  of  taking  an 
IS  and  is  binding  upon  the  conscience 
defendant.  That  ^fore  he  voted 
B  to  the  table  of  the  House  in  the 
icnner,  and  demanded  to  be  sworn 
paths  required  by  law  in  the  manner 
m  above  mentioned  upon  the  Old 
ent^  alleging  it  to  be,  as  in  truth  it 
le  form  which  was  binding  upon 
idence ;  that  he  then  took  the  oaths 
fiance  and  supremacy,  in  the  form 
inner  aforesaid,  upon  the  Old  Tes- 
,  and  proceeded  to  repeat  the  oath 
iradon  contained  in  the  6  Geo.  3. 
substituting  the  name  of  Queen 
a  for  that  of  King  George,  down  to 
rds  "  upon  the  true  faith  of  a  Chris- 
vhich  he  deliberately  and  intention- 
uaed  to  repeat,  and  then  added  the 
**  so  help  me  God,''  and  kissed  the 
The  Speaker  objected  that  he  had 
en  the  oath  in  the  manner  required 
f  and  requested  him  to  withdraw, 
m^d  not  do,  and  drclarod  that  he 
r  8BB1B),  XXT — ExcHEQ. 


had  taken  the  oath  in  the  form  bindttip: 
upon  his  conscience,  which  the  specinl 
verdict  finds  to  be  the  truth.  The  verdict 
then  proceeds  to  state  what  took  place  with 
respect  to  the  signature  of  the  Roll,  and 
concludes  by  submitting  to  the  Court 
whether  the  defendant  had  lawfully  taken 
the  oath  of  abjuration.  The  case  was 
argued  before  us  last  Hilary  term,  and  it 
was  contended  on  behalf  of  the  plaintiff 
that  the  oath  was  a  christian  oath,  and 
could  only  be  made  by  a  Christian ;  that 
it  could  not  be  lawfully  taken  without 
repeating  the  words  "  upon  the  true  feith 
of  a  Christian,"  which,  as  it  was  argued, 
were  a  necessary  and  essential  part  of  the 
oath.  Four  points  were  made  on  behalf 
of  the  defendant.  First,  that  the  oath  was 
not  now  obligatory  to  be  taken  at  all ; 
that  the  obligation  expired  on  the  death 
of  Ejng  George  the  Third,  or,  at  all  events, 
upon  the  death  of  George  the  Fourth,  and 
that  there  was  no  lawful  authority  to  sub- 
stitute the  name  of  the  reigning  sovereign. 
I  think  this  point  not  tenable,  and  that  the 
name  of  King  Gt;orge  is  introduced  into 
the  form  of  oath  in  its  corporate  character, 
and  represents  all  his  successors — see  the 
case  of  The  Parliament  of  Ireland  and 
The  King  v.  Green.  Secondly,  that  the 
words  "  upon  the  true  faith  of  a  Christian" 
were  repealed  by  the  statute  10  Geo.  1. 
c.  4,  to  which  I  shall  have  occasion  here- 
after to  refer.  I  also  think  this  point  not 
tenable.  Thirdly,  that  by  the  true  con- 
struction of  the  statutes  an  obligation  is 
imposed  upon  all  Her  Majesty's  English 
subjects,  whether  Christian  or  Jew,  to  take 
an  oath  binding  upon  their  consciences, 
pledging  them  to  the  several  matters  con- 
tained in  the  oath  prescribed  by  the  statute 
6  Geo.  3.  c.  53 ;  that  the  words  *'  upon 
the  true  faith  of  a  Christian"  were  not 
intended  by  the  legislature  as  a  religious 
test  at  all,  but  were  inserted  for  an  entirely 
different  object  and  purpose;  and  that 
when  the  person  taking  the  oath  is  not  a 
Christian,  he  not  merely  may,  but  ought 
to  omit  these  words,  and  take  the  oath  in 
the  form  binding  upon  his  conscience,  and 
that  the  oath  so  taken  is  made  in  a  lawful 
manner,  and  relieves  the  taker  from  all 
penalties  which  are  consequent  upon  the 
refusal,  or  neglect  to  take  the  oath.  This 
is  the  Ruhstantinl  question  in  the  rasp. 
'2  A 
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Fourthly,  it  was  argued  that  the  words 
"  upon  the  true  faith  of  a  Christian"  may 
be  omitted  by  virtue  of  the  statute  1  &  2 
Vict.  c.  105.  In  the  argument,  both  the 
learned  counsel  concurred  that  in  the  case 
of  Omichund  v.  Barker  the  true  nature  of 
an  oath,  and  the  law  of  England  in  regard 
to  it,  were  rightly  laid  down  and  esta- 
blished, and  both  also  expressed  their 
concurrence  in  the  doctrine  of  Lord  Coke, 
in  2  Ifut.  pp.  479,  718,  viz.,  that  a  new 
oath  cannot  be  imposed,  nor  an  existing 
oath  altered,  except  by  authority  of  par- 
liament. The  ease  of  Omichund  v.  Barker 
was  decided  by  Lord  Chancellor  Hard- 
wicke,  assisted  by  the  two  Chief  Justices 
and  the  Chief  Baron,  and  has  always  been 
considered  of  great  authority.  The  ques- 
tion was,  whether  the  deposition  of  a  Oentoo 
witness,  taken  in  India,  on  an  oath  ad- 
ministered to  him  in  the  form  binding 
upon  persons  professing  the  Gentoo  re- 
ligion, was  admissible  in  evidence  in  a  suit 
in  the  Court  of  Chancery  in  this  country. 
The  form  of  administering  the  oath  was, 
that  the  witness  touched  with  his  hand  the 
foot  of  a  Brahmin,  whilst  another  priest 
touched  the  hand  of  the  latter.  In  the 
arguments  and  judgments  of  that  case  the 
law  and  practice  as  to  the  administration 
of  oaths  to  Jews  was  much  discussed,  and 
from  the  authorities  there  cited  it  appears 
that  the  Jews  were  resident  in  England 
before  the  Conquest,  and  then  took  oaths; 
and  an  instance  was  cited  from  Wilkin8*9 
Saxon  Laws  of  a  writ  issued  to  summon 
sex  legates  homines  et  sex  UgaUs  Judceos 
to  make  a  jury.  Various  other  authorities 
were  there  cited  to  shew  that  oaths  were 
administered  to  Jews  before  their  banish- 
ment, which  took  place  in  the  reign  of 
King  Edward  the  First  (5).  It  is  there 
stated  also,  that  it  is  supposed  that  they 
were  not  by  law  permitted  to  return  until 
the  time  of  the  Commonwealth ;  but,  how- 
ever this  may  be,  there  is  no  doubt  that 
for  a  very  long  period  of  time  there  have 
been  in  England  very  many  Jews  British- 
bom  subject?,  equally  entitled  to  the  pro- 
tection and  subject  to  the  controul  of  the 
laws  precisely  in  the  same  manner  as  the 
Christian  subjecte  of  the  realm.  The  doc- 
trine laid  down  by  the  Lord  Chancellor 

(5)  1  Maddox'8  History  of  the  Exchequer,  261. 


and  all  the  other  Judges  was,   that  the 
essence  of  an   oath  was  an  appeal  to  a 
supreme  being,  in  whose  existence  the  per- 
son taking  the  oath  believed,  and  whom  be 
also  believed  to  be  arewarder  of  truth  and 
an  avenger  of  falsehood,  and  that  the  fonn 
of  taking  an  oath  was  a  mere  outward  act, 
and  not  essential  to  the  oath,  which  ought 
to  be  administered  to  all  persons  aoeordiiig 
to  their  own  peculiar  religious  opiaioB,^ 
and  in  such  manner  as  most  affected  dief^ 
consciences.     The  present  oath  of  abjuTK^ 
tion  itself  is  contained    in    the    statat,^ 
6  Geo.  8.  c.  58.  s.  1.     But  this  sUtute  w^ 
passed  in  1766,  merely  for  the  purpose     ^ 
making  an  alteration  in  its  form,  wh^;;^ 
became  necessary  in  consequence  of  ^^ 
death  of  the  old  Pretender,  who  died     ^ 
1765 ;  and  in  order  to  ascertain  its  t^^^ 
construction  it  must    be  considered    c^. 
gether  and  in  connexion  with  the  statM^ 
1  Geo.  1 .  Stat.  2.  c.  18.     This  latter  stetoi^ 
was  made  upon  the  accession  of  the  House 
of  Hanover,  and  contains  the  three  oadn, 
namely,    of   allegiance,    supremacy,  ni 
abjuration,  and  as  has  been  already  o^ 
served,  the  6  Geo.  8.  c.  58.  merely  tHen 
the  form  of  the  latter  oath,  but  makes  do 
alteration  in  its  substance.     It  was  sub- 
mitted by   the  learned  counsel  for  tbe 
plaintiff,  in  his  very  able  argument,  that 
in  order  to  arrive  at  the  true  constmctioB 
of  these  acts  of  parliament,  it  was  neeesiirf 
to  go  back  to   the  old   statutes,  irkidi 
originally    imposed  pariiamentary  oadM» 
and  attentively  consider  their  pfOfinoM 
and  requirements,  and  he  refened  s*  ^ 
the  1  Eliz.  c.  1,  as  the  first  stotnte  beaiisg 
upon  the  subject.     That  was  entitled  ^Ab 
Act  to  restore  to  the  Crown  the  ancMi^ 
jurisdiction  over  the   estate  ecdesiaitkal 
and  spiritual,  and  for  abolishing  all  foi^ 
powers  repugnant  to  the  same.*'    Tbeaet 
begins  by  reciting  the  statutes  t>f  Koif 
Henry  the  Eighth  for  the  extingoiduneat 
of  all  foreign  powers  and  authorities,  aad 
the   repeal   of  these  statutes  by  an  t^^ 
in  the  reign  of  Clueen  Mary,  and  pio«edi 
to  repeal  the  latter  act  and  re-tfiaet  ^ 
former.     This  act  of  Queen  Elisabedi  ii 
obviously  directed  against  the  Pope  and  tbe 
See  of  Rome,  and  has  no  relation  what0^ 
to  Jews,  who,  as  has  already  been  obien«d, 
were  then  banished  the  kingdom.    By  ^ 
19th«ection  all  ecclesiastical  persons  and 
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ges,  Justices,  mayors,  and  other 
>fficers,  were  required  to  make  an 
on  the  Evangelists  of  the  Queen's 
icy.  The  words  *'  upon  the  true 
a  Christian'*  were  not  contained  in 
;h.  It  concluded  with  the  words 
Ip  me  God  and  the  contents  of  this 
Had  this  statute  continued  in 
itil  the  present  time,  the  require- 
at  the  oath  should  he  taken  upon 
igelists  would  have  raised  a  question 
at  similar  to  that  in  the  present 
)r  although  it  was  holden  in  the 
Robeley  v.  Langston  (6)  that  a  Jew 
ipon  the  Old  Testament  was  sworn 
he  Evangelists,  it  seems  to  me 
»  opinion  of  the  Lord  Chief  Baron, 
htmd  V.  Barker^  that  an  oath  upon 
i  Testament  was  not  an  oath  upon 
angelists,  is  the  better  opinion, 
itute  did  not  extend  to  members 
loose  of  Commons,  but  by  5  Eliz. 
16.  it  was  extended  to  them  ;  and 
sre  required  to  take  the  oath  of 
icy  before  the  Lord  Steward.  It  is 
vious  that  this  statute  was  solely 
.  against  the  Pope  and  the  See  of 
It  begins  by  reciting  "  the  hurts, 
nd  dishonour  befallen  to  the  Queen 
whole  estate  of  the  realm  by  means 
urisdictTon  and  power  of  Uiat  see 
)  danger  then  existing  from  the 
of  the  said  usurped  powers,  at  that 
"own  to  marvellous  outrage  and 
18  boldness,  and  then  requiring 
•xp  restraint  and  correction  of  laws 
therto ;"  and  every  section  of  the 
ia  directed  to  the  single  object  of 
»tection  of  the  Queen  and  State 
the  Pope  and  persons  of  the  Roman 
I  religion.  The  next  statute  to 
ire  were  referred  by  the  learned 
for  the  plaintiff  was  the  3  James  1. 
nd  it  was  stated  by  him  to  con- 
e  germ  of  the  oath  of  abjura- 
[  concur  with  him  in  thinking  that 
itnte  has  an  important  bearing 
le  present  question.  The  words 
the  true  faith  of  a  Christian"  first 
I  it,  and  if  the  object  and  intention 
sgislature  in  inserting  them  were  to 
test  of  Christianity  they  then  would 
le  essence  of  the  oath  therein  con- 

.    ..(6)  2  Keb.314. 


tained,  but  if  they  were  inserted  for  an 
entirely  different  purpose  and  object,  and 
were  not  intended  as  a  test  of  Christianity 
at  all,  but  as  a  test  of,  and  security  for, 
loyalty  and  obedience,  they  would  then 
seem  not  to  be  of  that  essential  nature. 
The  act  is  entitled  *  An  Act  for  the  better 
discovering  and  repressing  of  Popish  re- 
cusants.'—^It  was  passed  after  the  Popish 
Plot,  and  begins  by  reciting  that  it  was 
found  by  **  daily  experience  that  many  of 
His  Majesty's  subjects  who  adhered  in 
their  hearts  to  the  Popish  religion  were  by 
its  infection,  and  by  the  wicked  counsels 
of  Jesuits  and  others,  so  for  perverted  from 
their  loyalty  and  allegiance  as  to  entertain 
treasonable  conspiracies,  as  appeared  by 
the  late  attempt  to  blow  up  the  king  and 
parliament,  undertaken  at  the  instigation 
of  Jesuits  and  others,  by  their  scholars 
taught  and  instructed  for  that  purpose." 
It  Uien  proceeds  to  make  enactments  di- 
rected against  Popish  recusants,  and  by 
the  13th  section  it  enacU — "  That  for  the 
better  trial  how  His  Majesty's  subjects 
stand  affected  in  point  of  their  loyalty  and 
due  obedience,  it  should  be  lawfld  for  the 
bishop  in  his  diocese,  or  any  two  Justices 
of  the  Peace,  t6  call  upon  a  great  number 
of  persons  therein  described  to  take  an 
oath  upon  the  Holy  Evangelists ;  the  tenor 
of  which  oath  (the  statute  says)  hereinafter 
followeth."  The  form  is :— "  I,  A.  B.  do 
truly  and  sincerely  acknowledge,  profess, 
testify  and  declare  in  my  conscience  before 
God  and  the  world  that  our  sovereign  Lord 
King  James  is  lawful  and  rightful  king  of 
this  realm,  and  of  all  other  His  Majesty's 
dominions  and  countries,"  which  is  the 
same  as  the  beginning  of  the  present  oath 
of  abjuration.  It  then  proceeds  to  deny 
the  authority  of  the  Pope  **  to  depose  the 
king,  or  dispose  of  any  of  his  kingdoms  or 
dominions,  or  to  authorize  any  foreign 
prince  to  invade  them,  or  to  dischai^e  any 
of  his  subjects  of  their  allegiance."  It  then 
proceeds,  as  in  the  oath  of  abjuration,  to 
pledge  the  taker  to  bear  **  faith  and  true 
allegiance  to  His  Majesty,  his  heirs  and 
successors,  and  him  and  them  to  defend 
to  the  uttermost  against  all  conspiracies 
and  attempts  whatsoever  which  should  be 
made  against  his  or  their  persons,  their 
crown  and  dignity,  by  reason  or  colour  of 
any  sentence  of  excommunication  or  depri- 
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vation,  or  otherwise,  and  to  do  his  best  en- 
deavour to  disclose  and  make  known  unto 
His  Majesty,  his  heirs  and  successors,  all 
treasons  and  traitorous  conspiracies  which 
he  shall  know  or  hear  of  to  be  against  him 
or  any  of  them  ;"  and  concludes  thus,  in 
the  very  words  of  the  conclusion  of  the 
present  abjuration  oath, — "  And  all  these 
things  I  do  plainly  and  sincerely  acknow- 
ledge and  swear,  according  to  these  express 
words  by  me  spoken,  and  according  to 
the  plain  and  common  sense  and  under- 
standing of  the  same  words,  without  any 
equivocation,  or  mental  evasion,  or  secret 
reservation  whatsoever ;  and  I  do  make 
this  recognition  and  acknowledgment 
heartily,  willingly,  and  truly,  upon  the 
true  faiUi  of  a  Christian,  so  help  me  God." 
It  is  apparent  from  this,  as  well  as 
many  other  acts  of  parliament,  that  an 
idea  then  and  long  afterwards  prevailed 
that  Roman  Catholics  were  in  a  different 
condition  with  regard  to  oaths  from  persons 
of  other  religious  denominations,  and  that 
the  Jesuits  taught  that  the  Pope  had 
power  to  grant  absolutions  from  oaths,  and 
to  dispense  with  the  performance  of  and 
the  adherence  to  them,  and  that  Roman 
Catholics  themselves  made  these  parlia- 
mentary oaths  with  mental  evasions  and 
secret  reser?ations,  which  were  supposed 
to  have  the  effect  of  nullifying  their  obli- 
gation, and  the  conclusion  of  the  oath  is 
expressly  directed  against  this  supposed 
state  of  things.  Now,  Jews  were  not  then 
resident  in  the  kingdom,  so  that  it  is  clear 
that  the  words  **  upon  the  true  faith  of  a 
Christian"  were  not  inserted  with  any  hos- 
tile object  towards  them,  and  the  statute 
expressly  declares  that  the  oath  was  im- 
posed ^^fiyr  the  better  trial  of  the  loyalty  and 
obedience  of  His  Majesty* s  suljjects,'*  And 
it  is  perfectly  obvious  to  my  mind  that  the 
words  were  introduced  into  the  oath,  not  as 
a  test  of  Christianity  at  all,  but  in  order 
the  more  effectually  to  bind  and  affect  the 
conscience  of  Roman  Catholics.  They 
were  according  to  their  then  and  present 
opinion  the  most  perfect  Christians,  and  I 
think  these  words  were  added  in  order  to 
create  the  most  sacred  and  binding  obliga- 
tion upon  them,  and  for  no  other  purpose. 
The  Jews  were  never  thought  of,  and,  in- 
deed, the  legislature  in  all  probability  never 
contemplated  that  there  were  any  subjects 


of  the  kingdom  who  were  not  CliritCisas; 
Members  of  parliament  were  not  indvdcd 
in  this  statute,  but  by  the  statute  7  Jae.  1. 
c.  6.  they  and  a  great  variety  of  other  per* 
sons  were  requii«d  to  take  the  tame  oatii. 
The  next  statute  mentioned  by  tlie  lesnied 
counsel  for  the  plaintiff  was  the  13  &  14 
Car.  2.  c.  1,  by  which  it  was  enacted— 
"  that  no  person  should  vote  in  the  Honsi^ 
of  Commons  until  he  took  the  oaths  o^ 
allegiance  and  snpremaey,  and  made  th.^ 
declaration  against transubatantiation  theii^ 
in  contained."     It  was  by  means  of  d^^ 
declaration  that  Roman  Catholies  were 
long  excluded  from  parliament;  no  pei%^^ 
of  that  religion  could  consdentionaly  t^|^ 
it,  and  it  continued  to  be  reqnixed  tgh  |^ 
made  until  the  Roman  Catholic  Relief  Ad 
in  1829.     Now,  this  was  an  act  of  parlji. 
ment  creating  a  direct  religious  test.    Awd 
that     the     legislature    well    undentood 
how  to   create  religious  tests  is  evidest 
as  well  from  it  as  from  the  Corpontkni 
Act,  13  Car.   2.  sess.  2.   c.  1 ;    by  tlK 
12th  section  of  which  no  person  eosldbe 
chosen  to  the  principal  offices  in  eoipoii- 
tions  who  had  not  taken  the  Sacranflil 
according  to  the  rites  of  the  Chardi  of 
England  within  a  year  before  his  ekedoD. 
And  the  Test  Act,  25  Car.  2.  c,  2,  by  wWdi 
all  persons  bearing  office/  and  places  tt 
trust  under  the  Crown  were  requiied  to 
receive   the   said  Sacrament  within  Uwe 
months  after  their  appointment.   Tbeneil 
statute  referred  to  was  the  1  Will.  4  M. 
c.   1,   which  enacted  afresh  the  ostki  of 
allegiance     and      supremacy,      expredy 
naming  therein  King  William  and  Qien 
Mary,  and  provided  that  they  sbonid  be 
taken  by  all  members  of  parliament,  toge- 
ther with  the  declaration  against  traasib* 
stantiation,  within  the  same  time  as  limite<i 
by  the  statute  SO  Car.  2.  c.  2,  last  meatkoed. 
A  question  here  arises  whether  there  wn 
any  oath  or  declaration  at  this  time  to  be 
taken  or  made  by  members  of  Pariisnw»* 
which  a  Jew  could  not  take,  and  it  seems 
to  me  there  was  none.     The  words  "  npo" 
the  Evangelists**  do  not  occur  in  eitkef  of 
the  last-mentioned  acts  of  parliament,  utd 
there  was  nothing  in  the  oaths  of  allegiiw* 
and  supremacy  themselves  to  prevent  tbfm 
being  taken  by  a  Jew  ;  indeed,  these oithi 
remain  in  the  sanie  form  at  the  present  tunP» 
and  the  defendant  was  permitted  io  ^ 
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irithout  objection  upon  the  Old  Tea* 
t  «t  the  table  of  the  House  of  Com* 
The  declaration  against  transub* 
ition  is  expressly  declared  to  be  for 
nrpose  of  disabling  Papists  from  sit* 
1  cither  House  of  Parliament.    It  was 

all  directed  against  the  Jews,  and  it 
to  me  that  a  Jew  might  have  made 
I  truth.  The  next  statute  referred  to 
B  learned  counsel  for  the  plaintiff 
le  13  Will.  8.  c.  6,  and  it  is  by  it 
he  original  oath  of  abjuration  was 
ed.    It  is  probable,  as  was  suggested 

learned  counsel,  that  it  was  to  a  con- 
ble  extent  taken  from  the  oath  pre* 
i  by  8  Jac.  1 .  c.  4,  but  it  certainly 
i  original  oath  of  abjuration.  The 
itiTe  measures  with  respect  to  it  are 
ows : — By  the  1  Anne,  stat.  1.  c.  22. 
th  is  altered  in  form  by  substituting 
ame  of  Queen  Anne  for  that  of 
William,  but  the  same  persons  are 
ed  to  take  it,  and  are  subjected  to  the 
penalties  in  case  of  neglect  or  refusal. 
B  6  Anne,  c.  7.  s.  20.  the  oath  was 
1  to  meet  the  state  of  things  expected 
se  upon  the  death  of  the  Queen 
It  issue.  By  the  1  Geo.  I.e.  13,  on 
^cession  of  the  House  of  Hanover, 
aths  of  allegiance,  supremacy  and 
iti6n  were  re-enacted  ;  and  by  the 
3.  3.  c.  53,  as  has  already  been 
^ed,  the  form  of  the  oath  of  abju- 

was   altered  to   meet  the  state  of 

consequent  upon  the  death  of  the 
tder,  and  the  penalty  is  due,  if  at 
f  these  two  latter  statutes.  The 
jy  rule  for  the  construction  of  sta- 
ts that  laid  down  in  HeydorCs  case  (7), 
ascertain  what  was  the  common  law. 
dly,  what  was  the  mischief  for  which 
ommon  law  had  not  provided. 
ly,  what  was  the  remedy  provided 
e  statutes ;  and  fourthly,  what  was 
le  reason  of  the  remedy.  This  still 
ucs  to  be  the  rule.  In  Lyde  v. 
rd  (8),  it  was  laid  down  by  this  Court 
ir  judgment,  **  that  words  in  a  statute 
e  construed  in  a  sense  different  from 
dinary  one,  when  the  act  is  intended 
nedy  some   existing   mischief,   and 
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such  a  construction  is  required  to  render 
the  remedy  effectual ;  for  an  act  must  always 
be  construed  to  suppress  the  mischief  and 
advance  the  remedy.*'  In  Bacon's  Abridg. 
tit.  '  Stotute,'  it  is  said  that  ''a  thing  which 
is  within  the  letter  of  a  statute  is  not 
within  the  statute  unless  it  be  within  the 
intention  of  the  makers."  And  again, 
**  the  construction  to  be  put  on  the  statute 
is  that  which  best  answers  the  intention 
of  the  legislature ;  and  whenever  this  inten- 
tion can  be  discovered,  it  ought  to  be 
followed,  although  such  construction  seem 
contrary  to  the  letter  of  the  statute.'* 
Now  to  apply  the  above  rule  to  the  pre- 
sent case.  First,  as  to  the  common  law : — 
the  only  oath  imposed  by  the  common  law 
upon  the  subjects  of  this  realm  is  the  oath 
of  allegiance,  which  originated  in  the  old 
feudal  oath  of  fealty,  and  this  oath  all  per- 
sons capable  of  taking  an  oath  at  all  can 
lawfully  take.  Next,  as  to  the  mischief 
intended  to  be  remedied  by  the  statutes 
which  contain  the  oath  of  abjuration.  To 
my  mind,  it  is  clear  that  the  evil  against 
which  all  these  statutes  were  directed,  was 
the  existence  of  persons  disaffected  to  the 
succession  of  the  Crown,  as  altered  at  the 
Revolution.  The  act  of  13  Will.  3.  c.  6, 
which  contains  the  original  oath,  is  entitled 
'  An  Act  for  the  further  security  of  Her 
Majesty's  person  and  the  succession  of 
the  Crown  in  the  Protestant  line,  and  for 
extinguishing  the  hopes  of  the  pretended 
Prince  of  Wales  and  all  other  pretend- 
ers and  their  open  and  secret  abettors." 
The  words  of  the  oath  are  in  substance 
as  follows,  and  clearly  shew  the  same 
thing : — '*  I,  A,  B,  do  truly  and  sincerely 
profess,  testify  and  declare  in  my  con- 
science before  God  and  the  world,  that  our 
sovereign  Lord  King  William  is  lawful 
and  rightful  king  of  this  realm,  and  of  all 
other  His  Majesty's  dominions  and  coun- 
tries thereunto  belonging.  And  I  do 
solemnly  and  sincerely  declare  that  I  do 
believe  in  my  conscience  that  the  person 
pretending  to  be  Prince  of  Wales  during 
the  life  of  the  late  King  James,  and  since 
his  decease  pretending  to  be  and  taking 
upon  himself  the  style  and  title  of  King  of 
England  by  the  name  of  James  the  Third, 
hath  not  any  right  or  title  whatsoever  to 
the  Crown  of  this  realm  or  any  other  the 
dominions  thereunto  belonging.   And  I  do 
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renounce,  refuse  and  abjure  any  allegi- 
ance or  obedience  to  him ;  and  I  do  swear 
that  I  will  bear  faith  and  true  allegiance 
to  His  Majesty  King  William  the  Third." 
The  oath  then  proceeds  to  pledge  the 
person  taking  it  to  defend  the  King,  to 
disclose  all  treasons  or  traitorous  conspi- 
racies known  to  him,  and  to  support  to  the 
utmost  of  his  power  the  limitation  and 
succession  of  the  Crown  as  it  stood  limited 
by  the  Acts  of  Settlement,  and  concludes 
with  the  same  identical  words  used  in  the 
oaths  contained  in  the  statute  3  Jac.  1. 
Stat.  2.  before  mentioned.  The  1  Qeo.  1. 
Stat.  2.  c.  13.  is  entitled  'An  Act  for  the 
better  security  of  His  Majesty's  person 
and  government,  and  the  succession  of 
the  Crown  to  the  heirs  of  the  late  Prin- 
cess Sophia  being  Protestants,  and  for 
extinguishing  the  hope  of  the  pretended 
Prince  of  Wales  and  his  open  and  secret 
abettors,'  which  is  in  substance  the  same 
title  as  that  of  the  13  Will.  3.  c.  6. 
By  the  1st  section,  the  three  oaths,  viz. 
of  allegiance,  of  supremacy,  and  of  abju- 
ration, are  re-enacted,  and  merely  altered 
in  form  to  meet  the  state  of  things  con* 
sequent  upon  the  accession  of  the  House 
of  Hanover.  By  the  10th  section,  two 
Justices  of  the  Peace  may  tender  the 
oath  to  any  person  whom  they  may 
suspect  to  be  disaSectedy  and  every  per- 
son neglecting  or  refusing  to  take  it  is 
to  be  esteemed  and  adjudged  a  Popish 
recusant  convict,  and  to  forfeit  and  be 
proceeded  against  as  such.  This  involved 
the  incapacity  to  hold  any  office  or  em- 
ployment, to  keep  arms  for  his  defence,  to 
come  within  ten  miles  of  London,  to  bring 
any  action  at  law  or  suit  in  equity,  to 
travel  above  five  miles  from  his  home, 
unless  by  licence,  upon  pain  of  forfeiting 
all  his  personal  property,  and,  if  required 
by  four  Justices  so  to  do,  to  abjure  and 
renounce  the  realm,  and  in  the  event  of 
not  departing  within  the  time  limited,  or 
returning  without  the  king's  licence,  is  to 
be  guilty  of  felony,  and  suffer  death  as  a 
felon.  By  the  11th  section,  to  the  intent 
and  purpose  that  no  person  may  avoid 
taking  the  oath,  two  Justices  are  autho- 
rized to  summon  any  person  before  them 
to  take  it.  By  the  17th  section,  any 
member  of  the  House  of  Commons  voting 
without  having  taken  the  oath  (in  addition 


to  the  consequences  before  nieiitioned«  and 
the  penalty   sought  to  be    recovered  m 
this  action,)  is  declared  incapable  to  be 
guardian  of  a  child,  to  be  an  executor  or 
administrator,  to  tid^e  any  l^;«cy,  or  pio* 
perty  under  any  deed  of  gift,  or  to  vole  at , 
any  election  for  members  to  serve  in  parii^-^ 
ment ;  in  short,  is  utterly  deprived  of  tk^ 
protection  of  the  law  and  of  tiie  moat  ooia^ 
mon  and  natural  rights  of  all  mankind,  J^ 
is  to  be  observed  that,  in  all  the  pieeeda^ 
statutes,  the  oaths  of  allegiance,  of  sap^>w 
macy,  and  of  abjuration  were  required  to  ^ 
taken  by  persons  holding  certain  offices  %2|^ 
in  certain  professions  only,  and  that  tlv^ 
was  no  legislative  obligation  upon  the  s%iy. 
jects  of  the  realm  generally  to  take  th«ai; 
and  by  the  10th  and  1 1th  sections  of  thelM 
act,  ^e  most  extensive  power  was  giiai 
to  two  Justices,  to  compel  persons  idua 
they  might  think  disaffected  or  daagmsi 
so  to  do,  under  the  roost  severe  penaHki. 
And  I  certainly  think  that  whatever  ii  tte 
proper  and  legal  form  of  administering  tke 
oath  of  abjuration  to  a  Jew  not  a  moibcf 
of  the  legislature,  is  the  proper  and  kgil 
form  of  administering  it  to  a  Jew  i^ 
happens  to  be  one,  and  that  it  csnaot  k 
lawful  to  omit  the  words  **  upon  the  due 
£uth  of  a  Christiui*'  in  the  fonner  caie, 
and  to  insist  upon   them  in  the  litter. 
Next,  as  to  the  remedy  proposed  to  be  pn>* 
vided.     To  ascertain  this  rightly,  it  »a» 
to  me  absolutely  necessary  to  considerwbak 
was  the  prevailing  state  of  opinioB  wUi 
regard  to  political  oaths  at  the  tiise  tbt 
statute  was  passed ;  and  it  is  to  my  vaasA 
clear,  from  ike  perusal  of  them,  that  fina 
the  reign  of  dueen  Elisabeth  down  to  tkt 
of  King  George  the  Third,  it  was  coaadati 
by  the  legislature  to  be  a  matter  of  tbt 
utmost  benefit  and  advantage  to  the  Crows 
and  State  that  the  subjects  of  the  mim 
should    take   these  oaUis  (of  whidi  tk 
oath  of  abjuration  was   one),   and  tbit 
not   as   a    mere    matt^    of    foniir  bsi 
that  the  person  taking  them  AoM  be 
really    bound   in   his  conscience  Id  Ibo 
matter  therein  contained,  and  under  tsdi' 
gious  obligation  to  perform  and  abUb  ^ 
them;  and  I  think  the  remedy  petdtM 
and  meant  to  be  provided,  by  the  ststirt^ 
was  that  persons  should  be  eompeliaUe  lo 
take  this  oath  of  abjuration,  and,  **  > 
natural  and  legal  consequence,  as  it  r"^ 


31.] 


EASTER  TERM,  1852, 


183 


if  to  take  it  in  a  manner  and  fonn 
ig  on  their  consciences,  and  thereby 
i  to  the  Crown  the  benefit  and  ad- 
^  arising  from,  and  consequent  upon, 
Eh  to  the  above  effect.  At  this  time 
SW8  were  living  in  England  in  very 
Lenble  numbers,  and  in  common 
the  other  subjects  of  the  realm  were 
to  be  called  on  to  take  the  oath,  and 
neglect  or  refusal  to  take  it  subjected 
to  the  penalties  which  I  have  men- 
L  Now  to  permit  a  Jew  to  make, 
more  to  insist  upon  his  making,  an 
upon  the  true  faith  of  a  Christian, 
to  me  to  be  absurd;  but  if  these 
I  be  omitted,  and  the  Jew  be  called 
and  required  to  take  the  oath  without 
them,  then,  according  to  the  finding 
e  special  verdict,  it  would  be  obliga- 
ind  binding  upon  him  to  the  fullest 
ty  and  would  secure  to  the  Crown 
government  the  entire  advantage  and 
it  contemplated  and  intended  by  the 
»•  It  therefore  seems  to  me  that  a 
ruetion  which  admits  of  the  omission 
ese  words  in  the  case  of  a  Jew  is 
red  to  render  the  statute  effectual, 
lirectly  tends  to  suppress  the  mis- 
and  advance  the  remedy.  If,  how- 
it  was  intended  by  the  legisla- 
that  these  words  should  be  of  the 
asice  and  essence  of  the  oath,  and 
no  one  except  a  Christian  should  be 
laible  to  take  it,  it  was  undoubtedly 
etent  for  them  so  to  enact,  and  the 
oould  not  be  lawfully  taken  except 
were  so  used  ;  but  I  think  that  there 
lo  such  intention.  At  this  time,  there 
10  oath  or  declaration  required  which 
1  have  prevented  a  Jew  from  sitting 
'Oting  in  parliament;  and  I  observe 
Dg  whatever  in  the  act  which  has 
endency  to  shew  that  the  legislature 
kL  or  wished  to  exclude  them.  The 
3  frame  of  the  statute  is  directed 
at'  persons  opposed  to  the  new  limita- 
of  the  Crown,  and  who  were  truly 
red  to  be  Christians  of  the  Roman  Ca- 
)  religion ;  and  I  think  the  words  **  on 
!!iie  &ith  of  a  Christian"  were  inserted 
e  oath,  not  as  a  test  of  Christianity, 
6r  an  entirely  different  object,  viz.,  for 
wpoae  of  framing  an  oath  in  a  form 
noet  effectually  binding  on  the  con- 
eet  of  the  Roman  Catholics.     I  have 


already  alluded  to  the  then  existing  opinion 
that  persons  of  the  Roman  Catholic  reli- 
gion took  oaths  with  mental  evasions  and 
reservations,  which  it  was  supposed  relieved 
them  from  their  obligation,  and  I  think  it 
clearly  appears  from  the  concluding  para- 
graph of  the  oath  that  the  real  motive  for 
the  introduction  of  these  words  was  to  bind 
their  consciences  in  the  most  solemn  manner. 
The  11th  section  of  the  statute  also  shews 
that  the  statute  itself  was  mainly  directed 
against  Roman  Catholics,  for  one  of  the 
penalties  thereby  imposed  was,  that  any 
member  of  the  House  of  Commons  voting 
without  having  taken  the  oaths  shall  be 
deemed  and  adjudged  a  Popish  recusant 
convict.  It  is  obvious  that  the  legislature 
never  intended  that  a  Jew  should  be  so 
designated,  when  it  is  considered  that  the 
offence  of  recusancy  was  purged  by  the 
convict  making  an  acknowledgment  of 
sorrow  for  not  having  attended  ivine  ser- 
vice according  to  the  rites  of  the  Church  of 
England,  and  denying  that  the  Pope  has 
any  power  in  this  kingdom.  There  is  an- 
other rule  for  the  construction  of  statutes, 
which  was  enunciated  by  the  late  Mr. 
Justice  Burton,  in  the  case  of  Warhurton 
V.  Loveland  (9),  and  which  will  be  found  in 
the  judgment  in  Becke  v.  Smith  (10).  It  is 
as  follows : — "  It  is  a  very  useful  rule  in  the 
construction  of  a  statute  to  adhere  to  the 
ordinary  meaning  of  the  words  used,  and 
to  the  grammatical  construction,  unless 
that  is  at  variance  with  the  intention  of  the  - 
legislature  to  be  collected  from  the  statute 
itself,  or  leads  to  any  manifest  absurdity  or 
repugnance,  in  which  case  the  language  may 
be  varied  or  modified  so  as  to  avoid  such 
inconvenience  and  no  further."  This  rule 
has  very  frequently  been  relied  upon  of  late 
years,  and  especially  in  this  court,  and  in 
the  judgment  of  Becke  v.  Smith  was  stated 
to  have  been  adopted  by  it.  Now,  to  apply 
this  rule  to  the  present  case ;  what  was  the 
intention  of  the  legislature  to  be  collected 
from  the  statute  itself  in  imposing  the  oath 
of  abjuration  ?  Upon  this  point,  I  cannot 
think  there  is  room  for  much  difference  of 
opinion,  and  that  the  intention  was,  that 
all  members  of  the  legislature,  and  almost 
all  persons   holding  offices  in  the  State, 

(9)  I  Hudiion  &  Brooke's  IriKh  Rep.  648. 

(10)  2  Mec.  &  W.  191 ;  s.  c  6  Law  J.  Rep.  (n.s.) 
Exch.  54. 
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and  nil  i)cr»ot»  whatever  suspected  of  dis- 
loyalty to  the  new  succession^  should  be 
liable  to  be  called  upon  to  take  the  oath, 
and  be  bound  iu  their  consciences  by  a 
religious  obligation  to  the  several  matters 
contained  in  it*  In  the  case  of  Jews,  this 
intention  can  be  fully  effected,  and  all 
inconvenience  avoided,  by  so  far  varying 
or  modifying  the  language  of  the  oath  as 
to  omit  die  words  '^  on  the  true  faith  of  a 
Christian,"  for  the  special  verdict  finds 
that  Jews  are  bound  by  tlie  oath  when 
these  words  are  omitted.  Again,  I  do  not 
think  there  can  be  any  difference  of  opinion 
but  that  a  Jew  is  liable  to  be  called  on  to 
take  the  oath  by  virtue  of  the  10th  and 
11th  sections,  and  it  certainly  seems  to  me 
a  manifest  absurdity,  and  quite  repugnant 
to  the  statute,  to  allow  him  to  take  the  oath 
**  upon  the  true  faith  of  a  Christian ;"  and 
that  this  absurdity  and  repugnance  is  avoided 
by  requiring  him  to  take  the  oath  omitting 
those  words,  which  form  and  manner  of 
taking  it  is  found  by  the  verdict  to  be 
binding  upon  him.  As  I  have  already  said. 
In  my  opinion,  if  this  be  the  lawful  form  of 
administering  the  oath  to  a  Jew  not  a 
member  of  the  legislature,  it  is  the  lawftd 
form  of  administering  it  to  one  who  is: 
the  statute  making  no  distinction  between 
one  and  the  other.  These  are  highly  penal 
statutes,  and  ought  to  receive  a  just  and 
reasonable  construction.  What  is  such  a 
construction  as  is  consonant  to  justice  and 
reason  is  a  point  upon  which  men's  minds 
will  much  differ,  but  to  mine  it  does  not 
appear  consonant  to  cither  to  hold  that 
a  Jew,  who  is  certainly  liable  to  be  called 
on  to  take  the  oath,  and  who,  as  is  found 
by  this  special  verdict,  is  perfectly  capable 
of  taking  and  being  bound  by  it,  and  who 
is  willing  to  take  it  in  a  form  and  manner 
binding  on  his  conscience,  and  who  merely 
refuses  to  use  the  words  "  upon  the  true 
faith  of  a  Christian,"  which  are  not  at  all 
applicable  to  him,  or,  in  my  opinion,  in- 
tended by  the  legislature  so  to  be,  and 
which,  if  used  by  him,  would  render  the 
oath  null  and  absurd,  if  not  worse,  is  by 
such  refusal  incapable  of  suing  either  at 
law  or  in  equity,  to  be  guardian  of  his  own 
child,  to  be  confined  within  the  limits  of 
five  miles  from  his  home,  to  be  incapable 
of  keeping  arms  for  his  defence,  or  of 
having  property  bequeathed  or  given  to 


him,  and  at  the  discretfon  or  caprice  of  ^^ 
Justices  of  the  Peace  to  be  liable  U^  '^ 
banished,  and  in  the  event  of  his  retnnti^ 
to  the  kingdom  without  the  leave  of  the 
Crown  to  suffer  death  as  a  felon.  As  I  i»e 
already  intimated,  I  am  of  opimon  tint 
upon  the  trae  construction  of  the  statote, 
and  in  order  to  effectually  carry  out  its 
object  and  intention,  a  Jew  ought  to  tab 
the  oath  of  abjuration  omitting  the  words 
"  on  the  true  faith  of  a  Christian**;  and 
it  appears  to  me  that  a  constroction  tbe 
other  way,  which  of  necessity  leads  to 
the  consequences  I  have  just  menttoofii 
is  not  in  accordance  with  what  I  cooskkr 
to  be  the  principle  and  practice  of  tiie 
law  of  England.  As  before  observed, 
the  statute  6  Geo.  8.  c.  58.  merely  alten 
the  form  of  the  oath,  and  subjects  persoat 
neglecting  or  refusing  to  take  it  to  the 
consequences  aa  enacted  by  the  fimocr 
statute.  There  was  another  statute,  10 
Geo.  4.  c.  4,  which  was  relied  upon  \ij 
both  the  learned  counsel,  as  suppoitiag 
their  respective  views.  It  was  ccmiiaidad 
by  the  learned  eounsel  for  the  pUdatifftliBt 
the  17th  section  of  that  statute  proves  that 
the  words  "  on  the  true  faith  of  t  ChA' 
tian"  could  only  be  omitted  ihNn  Ae 
abjuration  oath  by  an  express  ensetmeiit 
of  the  legislature.  On  the  other  hind,  it 
was  argned  by  the  learned  connsd  forfte 
defendant,  first,  that  that  section  contisved 
in  force  until  the  present  time ;  or,  seeoadft 
if  it  did  not,  inasmudi  as  there  never  vas 
any  intention  of  the  legislature  to  eppese 
any  impediment  to  Jews  taking  the  sbjitti- 
tion  oath,  that  the  omission  to  coiiitiils 
the  enactment  proved  that  the  legiahttK 
did  not  consider  the  use  of  these  words  \fj 
a  Jew  essential  to  the  due  taking  of  ^ 
This  statute  appears  to  have  been  enarted 
under  these  circumstances  : — By  ft  statute 
of  the  9  Geo.  1.  c.  24.  (which  paaaedii 
1722)  persons  who  neglected  to  taked* 
oaths  prescribed  by  the  1  Geo.  1.  e.  6. 
before  the  25th  of  Deeember  17SS  ^^tt 
obliged  to  register  their  estates,  »d  tke 
statute  10  Greo.  1 .  c.  4.  was  made  to  amead 
this  act,  by  enlarging  the  time  hr  takiig 
these  oaths  until  the  8th  of  November  17H; 
and  in  the  17th  section  it  was  enacted,  thsti 
wherever  any  subject  of  his  Majesty  proto* 
ing  the  Jewish  religion  should  presentMn- 
self  to  take  the  oath  of  abjuratioii, "  fnpa^ 


XXI 


EASTER  TERM,  1852. 


185 


!  of  the  above  recited  act  or  thb 
be  words  **  upon  the  true  faith  of  a 
ian*'  should  be  omitted,   and  such 

•  were  to  be  sworn  in  like  manner 
1  were  admitted  to  be  sworn  to  give 
ce  in  courts  of  justice.  These  acts 
liament  appear  to  be  the  foundation 
ut  of  statutes  which  very  soon  be- 
innual,  and  continue  to  the  present 
Lnown  by  the  name  of  the  **  Indem- 
.cts."  This  provision  with  respect 
8  is  not  to  be  found  in  any  of  them, 

in  the  statute  above  mentioned, 
e  with  the  learned  counsel  for  the 
ff,  that  this  section  in  its  terms  only 
is  to  the  oath  prescribed  to  be  taken 
rtue  of  the  statute  itself,  and  the 
I  9  Geo.  1.  c.  24.  recited  in  it;  but 
ot  think  that  the  argument  on  either 
.  much  advanced  by  reason  of  this 
ection.  It  is  quite  notorious  that 
'  parliament  are  frequently  made,  and 
luch  more  frequently  sections  are 
iced,  to  meet  objections  and  set  at 
oubts  without  much  consideration 
whether  they  be  really  well  founded 

And  considering  the  class  of  persons 
om  this  oath  is  to  be  administered,  it 
well  be  that  the  Legislature  thought 
rable  in  the  case  of  the  Jews  to  ex- 
r  dispense  with  the  words  **upon  the 
ith  of  a  Christian,*'  although,  upon 
16  construction  of  the  act  by  persons 

in  the  law,  the  use  of  such  words 
to  be  omitted.     On  the  other  hand, 

contended  by  the  learned  counsel 
e  defendant,  the  omission  of  this 
lent  in  the  subsequent  Indemnity 
nay  have  a  tendency  to  shew  that 
itinuance  of  it  was  deemed  unneces- 
UDd  that  Jews  might  lawfully  take  the 
without  using  the  words ;  for  there  is 
4on  whatever  to  suppose  that  the 
ture  at  all  desired  to  impose  any 
Ity  upon  Jews  in  respect  of  this  oath. 
"guments  on  both  sides  on  this  point 

appear  to  be  of  much  weight.  There 
lother  act  of  parliament  referred  to 
3  learned  counsel  for  the  plaintiff, 

•  Geo.  2.  c.  7,  being  an  act  for  na- 
ing    such   foreign   Protestants   and 

(the  others  being  Quakers  and 
as  should   settle  in  the    American 

ss;  and  by  the  3rd  section  of  that 
IB  enacted,  that  by  reaiion  of  the 
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words  **  upon  the  true  faith  of  a  Christian," 
Jews  may  be  prevented  from  receiving  the 
benefit  of  the  act,  and  it  is  enacted  that 
these  may  be  omitted  in  like  manner  as  by 
the  17th  section  of  the  10  Geo.  1.  c.  4. 
The  argument  from  this  section  is  the  same, 
perhaps  not  so  strong,  as  that  I  have  already 
referred  to,  and  is  open  to  the  same  answer. 
There  was  a  variety  of  other  statutes  men- 
tioned, beginning  with  the  13  &  14  Car.  2, 
with  respect  to  Quakers.  It  is  clear  from 
the  provisions  of  this  act  that  at  that 
period  Quakers  were  supposed  to  be  a  sect 
dangerous  to  tlie  State,  and  their  objection 
to  take  an  oath  (which  they  then  and  still 
object  to  take  upon  religious  grounds)  is 
treated  as  a  crime.  In  course  of  time, 
however,  the  utter  groundlessness  of  any 
suspicion  that  dangerous  political  principles 
were  held  by  Quakers  became  apparent, 
and  by  various  acts  of  parliament,  cited  by 
the  learned  counsel,  they  have  been  placed 
on  the  same  footing  as  all  the  rest  of  Her 
Majesty's  subjects,  and  permitted  to  affinn 
in  all  cases  where  persons  not  objecting  to 
take  oaths  are  called  upon  to  make  them. 
I  do  not  think  that  these  statutes  much 
assist  in  arriving  at  the  true  conclusion 
upon  the  present  question.  The  fourth 
point  made  by  the  learned  counsel  for  the 
defendant  was,  that  the  defendant  was  au- 
thorized to  omit  the  words  "upon  the  true 
faith  of  a  Christian"  by  virtue  of  the  statute 
1  &  2  Vict.  c.  105.  I  do  not  think  that 
this  statute  has  of  itself  such  an  effect ;  in 
truth  it  merely  enacts  that  the  defendant 
was  bound  by  the  oath  as  taken  by  him, 
and  woidd  be  liable  to  any  temporal 
punishment  consequent  upon  his  swearing 
falsely  to  it ;  but  in  reality  this  special  verdict 
finds  that  the  defendant  was  so  bound,  and 
I  think  he  would  be  liable  to  any  penal 
consequences  consequent  upon  his  oath 
being  false  without  the  aid  of  this  statute. 
There  is,  no  doubt,  considerable  difficulty 
in  duly  considering  the  present  question, 
arising  from  the  circumstance  that  at  the 
present  day  very  many  (probably  the 
greater  number  of  persons)  are  disposed  to 
consider  that  the  taking  of  these  parliamen- 
tary oaths  creates  no  real  binding  obligation 
upon  the  conscience,  and  is  a  matter  of  no 
importance :  but  it  was  not  so  considered 
when  the  statute  1  Geo.  1.  was  passed. 
It  is  obvious  from  it,  and  a  variety  of  other 
2B 
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statutes  passed  in  the  reign  of  Queen  Anne,  special   priyilc 

that  the  legislature   attached   Tery  great  pressions  give 

importance  to  the  religious  obligation  im-  the  principle  i 

posed  upon  the  conscience  by  taking  them,  rest  to  be  qu 

and  deemed  that  an  immense  public  benefit  oath  is  to  be 

and  advantage   was  thereby  obtained  for  affirmatively  o 

the  Crown  and  Government;  and  as  a  Jew  by  ^  witness, 

by  omitting  the  words  **  on  the  true  faith  Barker  has  e 

of  a  Christian'*  may  be  placed  under  the  taken  in  that  i 

conscientious  obligation  created  by  taking  which  most  ef 

the  oath  of  abjuration,  I  think  I  best  carry  of  the  party  s 

out   the  intention  of  the  legislature  and  be  sworn  on 

give   the   true  legal   construction   to   the  with  his  head 

statute  by  holding  that  the  legal  form  of  mode  prescrifa 

administering  the  oath  to  a  Jew  is  to  omit  Chinese,   by 

these  words — and  that  I  thereby  render  the  like.  But 

the  statute  more  effective  by  suppressing  admitted  by  "V 

the  mischief  and   advancing  the  remedy  referring  to  I 

contemplated  by  it.     For  these  reasons  I  subject,  that  i 

am  of  opinion  tiiat  the  defendant  lawfully  or  qualificatic 

took  the  oath  and  is  entitled  to  the  judg«  the  oath  as  w 

ment  of  the  Court.  scribed  by  the 

tioms  of  the 

Alderson,   B.  —  My   Brother  Martin  followed,  and 

has   fully   stated  the  pleadings   and   the  lawfully  be  t 

findings  of  the  jury  in  this  case,  and  it  until   that  fo; 

is  not  necessary,  therefore,  that  I  should  authority  whii 

repeat  them.     On  several  points  in  this  tion,  therefore 

case  there  is  no  dilTerence  of  opinion  on  the  required  the  o 

Bench.  Weallagreein  thinking,  that  of  the  in  a  prescrib 

four  points  made  by  the  defendant's  counsel  *'  on  the  true 

three,  at  all  events,  cannot  be  supported,  of  that  prescri 

The  only  point  on  which  we  entertain  any  observed,  and 

doubt, — and  on  which  I  regret  to  find  we  ance  to  advert 

are  not  now  agreed, — is,  whether  in  taking  uniformly  spc 

the  oath  of  abjuration,  Mr.  Salomons,  the  tion  where  tl 

present  defendant,    was    bound   to   have  they  do  not  u 

added  the  words  **  on  the  true  faith  of  a  the  definite  oi 

Christian"  to  those  which  he  did  consent  able, — ^that  th 

to  utter  and  attest  by  his  oath  ;  or  whether,  of  but  one  oa 

by   designedly   and   of  purpose   omitting  to  be  used  by 

those  words,  he  is  in  fact  to  be  deemed  that  oath.     ¥ 

not  to  have  taken  that  oath  at  all,  and  so  fore,  was  req 

to  have  incurred  the  penalties  contained  in  Roman  Catho 

the  16th  section  of  1  Geo.  1.  stat.  2.  c.  13.  adopted  by  th( 

It  is  on  this  point  alone,  therefore,  that  I  man   or  disse 

shall   deliver   my    judgment,    and    I    am  there  be  som< 

obliged  to  say  that  I  differ  with  my  learned  in  some  cases 

Brother  in  his  view  of  the  case,  and  have  the  Jew,  or  the 

come  to  a  clear  opinion  that  the  plaintiff  who  may  be  '. 

is  entitled   to  our  judgment.      The   real  qualification 

question   is,   whether  Uiese  words   are   a  required  purp 

part,  and  an  essential  part,  of  this  oath,  the  legislatur 

and  are   to  be  used  by  all  who  are  re-  form,  but  wou 

quired  to  take  it  unless  they  have  some  sons  must  tal 
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•ubttance  and  effect  following," 
**  the  oath"  of  abjuration  '*in  the 
lUowing,"  as  they  have  done.     It 

me  that  the  legitimate  result  of 
her  Martin's  reasoning  is,  there- 
nake  the  legislature,  by  a  some- 
iced  construction,  use  this  indefi- 
de  of  expression,  whereas  they 
irly  used  a  definite  one ;    so  that 

follow,  according  to  his  view  of 
,  that  they  must  be  supposed  to 
owed  one  form  of  the  oath  of 
m  to  be  used  by  Jews,  another  by 
Catholics,  and  possibly  another 
ns  of  a  different  persuasion.    This, 

is  a  conclusion  so  contrary  to  the 
ley  have  used  that  I  cannot  bring 
» adopt  it.  If,  then,  there  be,  in  the 
9f  any  special  exception  expressly 
the  legislature,  but  one  form  of  the 
abjuration  to  be  adopted  by  all, 

proceed  to  inquire  whether  these 
e  an  essential  part  of  that  form.    I 

therefore,  to  examine  how  thb 
rst  got  into  the  oath  of  abjuration, 
t  found  in  the  oath  prescribed  in 
I  of  Elizabeth,  but  is  first  found 
.  1.  c.  4,  which  was  passed  upon 
very  of  what  is  called  the  Gun- 
Plot.  It  is  a  curious  fact,  only 
ought  to  light  by  the  publication 
uscript  from  the  Bodleian  Library 
1  by  Mr.  Jardine,  that  one  of  the 
K>fo  used  by  Lord  Coke  when  he 

case  before  the  jury  was,  the 
m  of  a  little  book  found  in  the 
of  Francis  Tresham,  one  of  the 
ora  mentioned  in  the  act,  called 
se on  Equivocation.'  This  treatise, 

in  the  handwriting  of  the  Jesuit 
and  having  the  imprimatur  of 
1,  the  then  Arch-priest  of  Eng- 
icusses  the  question,  how  far  a 
tiled  upon,  as  he  thinks  unjustly, 
a  declaration  or  promise,  or  to 
'  swear  to  a  fact  within  his  per- 
iwledge,  may  lawfully  equivocate 

ambiguous  words  or  reserving 
a  sense  of  the  words  used  different 
t  outwardly  expressed  by  him, 
Qcurring  the  sin  of  lying  or  the 
perjury.  The  question  is  there 
in  the  affirmative,  that  he  may 
lo  this ;  and  amongst  other  pro- 
it  it  affirmed,  that  even  if  he  be 


required,  by  the  form  of  the  oath  tendered, 
in  terms  to  swear  "  without  equivocation 
or  mental  reservation,"  he  may  still  equi- 
vocate and  mentally  reserve  without  danger 
to  his  soul.     But  in  that  treatise  thei«  is 
one  exception  to  all  this.     No  person  is 
allowed  to  equivocate  or  mentally  reserve 
without  danger  if  he  does  so  of  incurring 
mortal   sin,   where  his  doing    so   brings 
apparently  his  true  faith  towards  God  into 
doubt  or  dispute.     For  though  he  may 
lawfully,   on   proper  occasions,   omit    to 
avow  his  true  faith,  he  must  never,  by  what 
he  says  or  swears,  bring  apparency  his 
true  faith  into  doubt  or  dispute  with  others. 
Now,  this  treatise  being  before  the  govern- 
ment of  King  James  the  First  and  in  the 
hands  of  his  Attorney  General,  and  used 
at  the  trial  of  the  Gunpowder  Plot,  we 
find  in  the  same  year,  1605,  that,  in  a 
statute  enacted  mainly  with  reference  to 
the  same  plot,  these  words,  '*  on  the  true 
faith  of  a  Christian,"  are,  for  the  first  time, 
added  to  the  oath  of  obedience  then  framed ; 
and  for  the  obvious  purpose,  as  I  think, 
of  preventing  effectually  all  such  equivo* 
cation  by  conclusively  fixing  a  sense  to 
that  oath  which,  by  no  evasion  or  mental 
reservation  should  be  got  rid  of  without 
(even  in  the  opinion  of  the  Jesuit  doctors 
themselves)  incurring  the  penalty  of  mortal 
sin.     They  were,  therefore,  I  think,  not 
merely  a  part  of  that  oath,  but  the  most 
effectual  and  stringent  provision  in  it.     I 
do  not,   therefore,   call  this  properly  an 
oath   intended  as  a  test  of  Christianity, 
which  it  was  not,  nor  as  a  mere  test  of 
obedience,  but  an  oath  intended  as  a  test 
of  obedience  and  framed  so  as  to  be  a  test 
against  all  equivocation  also.     But  this, 
though  the  flEict  to  which  I  have  referred 
is  a  very  curious  confirmation  of  the  view 
I  take  of  the  importance  of  the  words  on 
which  this  case  turns,  is  not  necessary  to 
my  opinion.     It  would  be  quite  sufficient, 
I  think,  to  s&rm  that  the  legislature  have 
said  expressly,  as  they  do,  that  an  oath  is 
to  be  taken   '*  the  tenour  of  which  oath 
hereafter  foUoweth."     For  "the  tenour" 
implies  that  all  the  words   which  follow 
thereafter  are  part  of  the  oath  itself.     It  is 
to  be  observed  that  in  all  the  course  of 
legislation    on    this   subject  either  these 
words,  '*  the  tenour  of  the  oath,"  or  equi* 
valent  expressions,  are  throughout  used  by 
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the  logiskture.  I  will  shortly  refer  to 
them.  In  the  first  place,  this  same  oath 
ol  obedience  was,  by  7  Jac.  1,  c.  6,  ex- 
tended and  applied  to  the  members  of  the 
legislature  and  to  all  persons  enumerated 
who  exercise  any  functions  or  hold  any 
offices  in  the  State.  No  one  reading  this 
act  can,  I  think,  doubt  that  the  legislature 
meant  this  enactment  to  be  general  and 
without  any  exception  of  persons,  what- 
ever may  be  their  religious  opinions. 
The  13  &  14  Car.  2.  left  these  oaths  un- 
touched, adding,  however,  a  declaration 
against  transubstantiation.  It  is  unneces- 
sary to  refer  to  the  intermediate  acts  of 
1  W.  &  M.  c.  1.  and  c.  8.  more  particu- 
larly. I  come  to  the  13  Will.  3.  c.  6, 
which  first  established  the  oath  of  abjura- 
tion, and  there  the  words  are,  that  the 
persons  required  to  do  so  shall  take  **  the 
oath  as  hereinafter  mentioned,"  setting  out 
Expressly  the  form  including  and  ending 
widi  the  yrorda,  '*  on  the  true  faith  of  a 
Christian,*'  introduced  before  into  the  old 
oath  of  obedience.  This  form  of  oath  was 
not  only  to  be  taken  but  subscribed  also» 
whieh  shews,  I  think  (for  there  is  no  trace 
e(  double  subscriptions  to  be  found),  that 
one  form  only  was  to  be  allowed  and 
adopted,  without  addition  or  omission.  With 
certain  alterations  in  the  reign  of  Queen 
Anne,  applicable  only  to  altered  circum- 
stances, and  therefore  not  material  to  be 
adverted  to,  things  so  remained  up  to  the 
1  Geo.  1.  Stat.  2.  c.  13,  when  the  three  oaths 
of  allegiance,  supremacy  and  abjuration 
were,  for  the  first  time,  put  together ;  and 
the  legislature  there  expressly  require  them 
to  be  taken  "in  the  words  following," 
and  then  set  forth  the  oath  of  abjuration 
containing  the  words,  "  on  the  true  faith 
of  a  Christian."  Now,  how  is  it  possible 
to  give  effect  to  the  expression,  **  in  the 
words  folio wing^"  if  we  do  not  use  all  the 
words  which  follow  ?  I  cannot  see  how  this 
difficulty  is  to  be  got  over  by  construction. 
Lastly,  we  come  to  the  6  Geo.  3.  c.  53, 
on  which  this  case  depends ;  by  which  it  is 
provided  that  the  oath  of  abjuration  (the 
legislature  still  using  the  definite  article 
"  Uie")  shall  be  administered  in  such  man- 
ner and  form  as  is  hereinafter  set  down  and 
prescribed,  that  is  to  say,  &c.,  and  then,  as 
before,  the  oath  is  set  out,  ending  with 
the  same  words,  **  on  the  true  faith  of  a 


Christian."  Now,  when  I  find  the  1 
lature  be^nning  with  the  words 
tenour  of  the  oath,"  and  going  on 
"  the  oath  as  hereinafter  mentioned,"  '\ju^ 
saying  "  the  oath  in  the  words  follovSt>0, // 
and  finally,  "  the  oath  to  be  administfi^ 
in  such  manner  and  form  as  is  hereitu/)^ 
mentioned  and  prescribed ;"  and  find,  also, 
that  all  these  expressions  are  followed  by 
a  form  containing  these  very  same  wonlf, 
how  am  I  to  escape  from  the  conclniioii 
that  these  words  do  form  a  part  of  the  oiUi 
prescribed  ?  But,  it  is  argued,  that  to 
apply  it  to  the  Jews  involves  an  abcardity, 
and  that,  according  to  what  has  been  not 
improperly  called  the  golden  rale  of  eon* 
struction,  we  must  modify  the  literal  cod* 
struction  of  these  acts,  so  as  to  get  rid  of 
the  absurdity.  I  add,  (and  I  hold  it  to  be 
part  of  the  rule)  only  so  far  as  is  absohitely 
necessary  to  get  rid  of  the  absurdity.  Bat 
let  us  see  whether  it  is  absurd  t»  a^ 
these  provisions  to  the  Jew  as  well  ai  to  tl» 
Christian.  The  legislataie  did  not  reqoitt 
the  first  oath  of  obedience  to  hb  takee  \ff 
all,  but  only  by  such  perBone  as  watnh 
•on ably  liable  to  suspicion,  by  two  Jnitieci 
of  the  Peace  acting  judicially,  or  by  penoM 
who  had  omitted  to  do  certain  acta.  It 
may  be,  and  it  perhaps  was,  unjust  in  the 
legislature  so  to  enact.  But  we  must  take 
good  care,  in  applying  the  golden  role, 
not  to  confound  injustice  with  abauidity. 
The  reason  of  the  rule  is,  that  the  abiiff- 
dity  induces  us  to  conclude  that  the  legit- 
lature  did  not  so  intend.  I  am  afraid,  if 
we  say  that  in  old  times,  such  as  thoae  of 
the  Gunpowder  Plot,  the  legislature  mwt 
be  held  not  to  have  intended  what  now  we 
judge  to  be  unjust,  we  shall  ourselves  be 
guilty  of  the  grossest  absurdity.  I  «■ 
afraid  that  I  should,  if  that  were  the  pro- 
per principle  to  be  adopted,  be  obliged  to 
hold  that  almost  all  the  penal  statutes  bad 
no  operation  at  all,  for  I  think  that  the rooet 
of  them  were  grievously  unjust.  I  can 
see  nothing  in  this  or  the  subsequent  acti 
containing  the  oath  of  abjuration  to  induce 
me  to  believe  that  the  legislature  did  n(^ 
intend  literally  what  they  said  expresriy* 
namely,  that  those  acts  and  this  oath  weie 
to  apply  to  and  be  taken  by  all  theclaaiea 
of  persons  therein  named,  of  whatsoewf 
form  of  religion, — Catholic,  Proteitaat, 
Quaker,  or  Jew,— -and  in  the  very  fbcm 
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wn^  Atid  I  am  confirmed,  as  I 
tondusively,  in  this  by  finding 
berC)  on  its  being  brought  before 
lie  law  was  found  to  press  unfairly 
oi  these  persons,  the  legislature 
im  time  to  time,  relieved  them  by 
ing  with  the  swearing,  and  allowing 
akers  to  affirm,  and  by  dispensing 
eae  very  words  of  the  oath,  "  on 
s  faith  of  a  Christian"  in  the  case 
ew8  in  certain  cases.  That  dispen- 
unfortunately,  does  not  extend  to 
te,  but  its  limited  existence  seems 

0  shew  conclusively  the  opinion  of 
slature  itself  on  this  point.  The 
»fthe  13  Greo.  2.  c.  7.  s.  3.  are  very 
able.  The  act  recites,  **  whereas 
rds  'upon  the  true  faith  of  a 
in'  are  contained  in  the  latter  part 

oath  of  abjuration,  and  whereas 
sona  professing  the  Jewish  religion 
nreby  be  prevented  from  receiving 
efit  of  this  act,"  and  it  enacts  that 
i  Jew  proposes  to  take  the  oath 
raxda  shall  be  left  out ;    and  it  also 

1  the  limited  indulgence  as  to  those 
'ords  given  to  the  Jews,  relieving 
om  the  difficulties  imposed  by  those 
ords.  That  indulgence  is  found  in 
8  passed  in  the  9  &  10  Geo.  1.  the 
of  which  is  entitled  an  act  to  oblige 
ersons"  being  Papists  in  Scotland 
U  persons"  in  England  to  take  this 
abjuration  in  its  terms.  Now  this 
shews  that  Jews  in  England  were 

d  in  the  term  **  all  persons ;"  as, 
could  not  well  be  doubted,  and 
t  for  these  indulgences  they  were 
bound  to  take  the  oath  of  abjura- 
duding  those  words.  And  the  act 
).  2.  c.  7.  was  passed  in  1739, 
•ord  Hardwicke  was  Chancellor  and 
dley  Ryder  and  Sir  John  Strange 
ttomey  and  Solicitor  General ;  and 
I  of  the  9  &  10  Geo.  1.  were  passed 
ord  Macclesfield  was  Chancellor,  and 
laymond  and  Lord  Hardwicke  re- 
;ly  Attorney  and  Solicitor  General ; 
is  now  said  that  these  acts  were 
unnecessary,  and  that  these  great 
I  ought  to  have  known  it;  and  we 
r  in  the  year  of  our  Lord  1852  to 
from  a  sleep  into  which  those  great 
ky  and  the  whole  legislature  of  those 
,  fell,  and  in  which  all  persons  ever 


since  have  remained  from  1739  down  to 
the  time  of  this  argument.  For  within  our 
time  these  words  have  been  left  out  of  the 
oath  in  the  case  of  the  Jews  in  the  act 
passed  by  the  present  Chief  Justice  of 
the  Queen's  Bench.  I  cannot,  therefore, 
believe  this  to  be  a  reasonable  conclu- 
sion. And  besides,  this  argument  really 
goes  too  far;  for  its  legitimate  extent 
ought  to  be  to  exempt  Jews  from  taking 
an  oath  of  abjuration  under  any  circum- 
stances whatsoever,  seeing  that,  as  it  is 
contended,  it  is  absurd  that  they  should 
take  any  oath  thus  framed,  and  no  other 
oath  is  expressly  provided  for  them  by  the 
legislature.  Ko  one,  surely,  can  suppose 
that  the  legislature  intended  this  result, 
and  indeed  the  defendant's  counsel  did  not 
even  venture  to  argue  to  this  extent.  But 
let  us  now  for  a  moment  concede  that  there 
is  an  absurdity  in  requiring  all  such  per- 
sons, under  all  circumstances,  to  take  such 
an  oath,  and  that,  under  some  circumstances, 
it  would  be  impossible  to  suppose  that 
Jews  were  to  be  called  on  to  take  it :-— then, 
I  say  that  the  golden  rule  only  requires  us 
to  stop  when  the  absurdity  stops.  It  can- 
not surely  be  absurd  to  say  that  the  legis- 
lature may  have  really  intended  to  require 
such  an  oath  for  all  men,  Jews  or  Christians, 
who  take  ofiice  or  propose  to  exercise  im- 
portant legislative  functjons.  If  so,  then 
it  follows  that  the  utmost  that  can  be  done 
would  be  to  say,  tluit  these  acts  as  to  Jews 
must  be,  in  construction,  confined  to  the 
cases  of  their  taking  ofiice  or  proposing  to 
exercise  legislative  functions,  and  that  in 
the  other  cases  alone  they  are  not  bound 
to  take  the  oath  at  all.  But  such  a  con- 
struction (even  if  adopted,  which  I  think 
would  be  wrong)  could  be  of  no  service  in 
the  present  case.  I  am,  therefore,  of  opin- 
ion that  these  words  do  form  a  distinct  and 
essential  part  of  the  oath,  because  they 
interpret  and  give  a  peculiar  and  stringent 
sense  to  the  previous  words  of  the  oath, 
and  are,  in  fact,  incorporated  in  and  form 
part  of  each  sentence  in  that  oath,  so  that 
without  them  no  part  of  the  oath  has  exactly 
the  same  meaning  that  it  has  when  they 
are  added  to  it.  I  believe  that  they  were 
advisedly  and  on  great  consideration  ori- 
ginally adopted  (perhaps  on  Sir  Edward 
Coke's  advice),  and  that  they  have  been 
found  efiectual,  and  for  that  reason  retained 
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ff  willingly  and  sincerely  upon  the 
th  of  any  other  person  than  himself; 
moot  mean  that  he  makes  it  with  as 
regard  to  truth,  and  with  the  same 
of  fhith  that  any  other  person  who 
tristian  would  do.  They  must  mean 
0  swears  with  the  true  faith  of  a 
an  as  he  himself  is ;  and,  therefore, 
mt  a  Christian  can  take  the  oath, 
ppears  to  me  to  he  the  natural,  plain, 
itable  sense  of  the  words  used ;  and, 
uently,  unless  they  are,  for  some  just 
I,  to  be  qualified  or  altered,  the  oath 
te  taken  in  those  very  words,  which 
ot  be  except  by  a  Christian.  And 
,  every  person  who  is  enjoined  and 
id  to  take  the  oath  of  abjuration 
ike  it  in  the  above-mentioned  form ; 
6  Geo.  8.  c.  53,  and  by  the  1 3  Will.  3. 

10,  no  member  of  the  House  of 
ins  shall  vote  in  the  House  of  Com- 
or  sit  there  during  any  debate,  after 
sriter  is  chosen,  until  he  has  taken 
h  in  the  manner  prescribed  by  the 
sntioned  act.  It  is  impossible  that 
ctment  can  be  more  distinct  and 
-that  every  member  of  parliament 
^e  the  oath  '*in  the  form  and 
;  so  prescribed"  or  be  liable  to  the 
es.     No  one,  by  the  express  words 

statute,  can  be  exempted.  It  is, 
nr,  true,  that  words  which  are  plain 
.  in  their  ordinary  sense  may,  when 
oald  involve  any  absurdity,  or  in- 
sncy,  or  repugnance  to  the  clear 
ma  of  the  legislature,  to  be  collected 
le  whole  of  the  act  or  acts  m  pari 
\  to  be  construed  with  it,  or  other 
ate  grounds  of  interpretation,  bo 
id  or  altered  so  as  to  avoid  that 
ity,  inconsistency,   or  repugnance, 

further,  (an  instance  of  which  in 
!C  of  parliament  I  shall  hereafter 
to)  for  then  we  may  predicate  that 
'rds  never  could  have  been  used 
i   framers   of   the    law  in    such    a 

and  the  main  argument  of  tlie 
counsel    for  the   defendant    was, 

the  words  in  question  were  read  as 
'  the  oath,  it  would  be  followed  by 
Murd,  or  at  least  by  such  manifestly 

consequences,  as  to  lead  to  the 
lion  that  such  could  not  have  been 
tming  of  the  words,  and  therefore 
ly  aai^t  to  be  modified  or  altered 


in  a  certain  degree;  and  for  the  sake  of 
avoiding  that  absurdity  or  injustice,  hi 
order  to  make  sense  of  them,  they  ought 
to  be  read,  not  as  part  of  the  oath,  but  as 
the  mere  mode  of  administering  it,  which 
precise  mode  would  not  be  obligatory  at 
common  law,  and  certainly  not  since  the 
statute  of  1  &  2  Vict.  c.  105.  The 
absurdity  or  injustice  is  stated  to  be  this — 
that  every  man  who  is  elected  to  be  a 
member  of  parliament  is  bound  to  serve 
and  cannot  excuse  himself;  and  this  en- 
actment, understood  in  its  ordinary  sense, 
would  prevent  him  from  so  doing.  Again, 
it  is  said,  a  form  of  oath,  with  a  similar 
provision,  is  required  by  the  same  statute, 
6  Geo.  3.  c.  53,  in  all  cases  where  the  oath 
of  abjuration  is  required  by  existing  acts, 
and  one  of  them,  the  1  Geo.  1.  stat.  2.  c.  13, 
requires  it  to  be  taken,  not  only  by  all 
civil  and  military  ofiicers,  schoolmasters, 
&c.,  but  authorizes  two  or  more  Justices  of 
the  Peace,  or  a  person  appointed  by  the 
Privy  Council,  or  by  a  commission,  to  tender 
it  to  any  person  whom  he  or  they  shall 
suspect  to  be  dangerous  or  disaffected  to 
His  Majesty  or  his  Government,  and  upon 
neglect  or  refusal  the  neglect  or  refusal  is 
to  be  certified  to  the  next  Quarter  Sessions, 
and  the  person  neglecting  or  refusing  is 
to  be  deemed  a  Popish  recusant  convict, 
and  as  such,  to  be  proceeded  against; 
and  it  is  said  that  it  would  be  a  fiagrant 
injustice  to  construe  the  oath  to  apply  to 
persons  who  are  not  Christians  and  could 
not  therefore  take  the  oath,  and  that  to 
avoid  that  injustice  in  this  <me  cnse^  the 
latter  words  ought  in  all  cases  when  the 
oath  is  required  to  be  taken  to  be  con-^ 
strued  not  to  be  part  of  the  oath  itself. 
But  I  think  it  quite  impossible  to  maintain 
that  there  is  any  absurdity,  or  any  such 
manifest  injustice,  in  the  provision  that  an 
oath  shall  be  taken  in  the  terms  in  ques- 
tion as  to  justify  an  filteration  of  its  plain 
words  in  the  present  case.  We  must  construe 
tliese  acts  of  parliament  without  allowing 
ourselves  to  be  influenced  by  any  of  the  po- 
litical feelings  of  the  present  day  as  to  the 
proper  policy  to  be  pursued  with  respect 
to  iler  Majesty's  subjects  professing  the 
Jewish  faith.  Looking  at  these  provisions 
of  the  legislature  in  a  judicial  spirit,  and 
which  wo  are  bound  to  do,  how  can  we 
say  that  it  is  a  flagrant  violation  of  natural 
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JQttioe,  and  a  manifest  wronp^  to  make  a 
provision  which  has  the  effect  of  preventing 
all  hut  Christians  from  hein^  members  of 
the  legislature  of  a  Christian  country? 
Whether  it  is  a  politic  measure  or  not  to 
exclude  them  it  is  not  within  our  province 
to  inquire,  and  it  would  be  very  wrong 
in  us  to  offer,  or  even  hint  any  opinion. 
There  is  no  reason,  therefore,  on  the 
ground  of  inconsistency  pr  absurdity  to 
modify  or  alter  the  language  of  the  oath 
in  the  case  of  members  of  the  legislature, 
which  alone  is  the  present  question,  and 
the  only  case  in  which  practically  the 
question  is  likely  to  occur.  It  is,  there- 
fore, unnecessary  to  consider  whether  there 
would  be  any  reason  to  modify  or  alter  it 
in  the  other  cases  provided  for  by  the 
1  Geo.  1.  Stat.  2.  c.  13,  on  the  ground  of  the 
supposed  manifest  injustice  of  exacting  an 
oath  from  Jews  which  they  cannot  con- 
scientiously take,  and  upon  their  refusing 
to  take  it  to  punish  them  as  Popish  recu- 
sants. Such  a  circumstance  would  practi- 
cally never  occur.  The  power  given  by 
the  statute  to  two  Justices  of  the  Peace  or 
a  Commissioner  to  tender  the  oath  to  all 
such  as  they  or  he  should  deem  dangerous 
or  disaffected  to  the  king  or  his  govern- 
ment (obviously  meaning  the  abettors, 
secret  and  open,  of  the  Pretender),  it  is 
highly  improbable  would  ever  be  exercised 
towards  a  Jew,  or  a  person  not  a  Christian, 
who  in  those  times  were  few  in  number  in 
Great  Britain,  and  who  were  very  unlikely 
to  be  engaged  in  plots  on  behalf  of  the 
Roman  Catholics  to  subvert  the  Pro- 
testant succession.  If  a  Jew,  or  any  per- 
son not  of  tlie  Christian  faith,  should  be 
guilty  of  conduct  such  as  to  lay  him  open 
to  just  suspicion  of  being  so  engaged  (and 
it  is  only  in  cases  of  suspicion  on  just 
grounds  that  it  is  to  be  presumed  that  two 
Justices  of  the  Peace  or  a  Royal  Commis- 
sioner would  act),  he  would  have  himself 
to  blame  for  subjecting  himself  to  the  dis- 
cretionary power  of  those  persons  to  have 
the  oath  prescribed  by  the  statute  adminis- 
tered to  him.  The  conferring  this  power 
in  any  case  was  undoubtedly  a  strong 
measure  as  applied  to  Christians,  and  en- 
acted only  in  consequence  of  the  danger  of 
the  Protestant  constitution ;  and  though  the 
measure,  if  enforced  againsta  Jew  who  could 
not  conscientiously  take  the  oath,  would  be 


one  of  still  greater  severity,  it  is  impbs%i{|j 
to  say  it  would  be  so  flagnmtly  nt^imf 
as  to  enable  one  judicially  to  prona^^^ 
an  opinion  that  it  could  not  have  bee^  fj^ 
meaning  of  the  legislature  in  such  a  gttp* 
posed  case,  that  the  oath  should  be  sdna. 
istered  in  the  prescribed  form.  If  it  be 
too  severe,  it  is  for  the  legislature  to  miti- 
gate its  severity  by  altering  the  form  of 
oath,  not  for  ns  to  interpret  plain  and  clear 
words  in  a  mode  directly  contrary  to  their 
ordinary  sense  to  avoid  what  may  be 
thought  a  hardship.  But  even  admittiBg 
that  there  would  he  a  ground  for  a  modifi- 
cation in  such  an  improbable,  though  poi^ 
sible,  case,  the  same  reason  does  not  apply 
to  a  member  of  parliament,— the  only  one 
now  under  consideration.  There  is  no 
absurdity  or  injustice  in  requiring  an  oath 
which  none  but  a  Christian  can  take  fiom 
every  member  of  the  legislature,  and  con- 
sequently no  ground  for  modifying  or  aher- 
ing  the  terms  of  the  oath  as  administered 
to  any  member  on  offering  to  take  hii 
seat.  Ad  ea  qu€e  frtquentiui  acciimiJMn 
adaptantur.  If,  in  die  vast  majori^  of 
possible  cases,  in  all  of  ordinary  oecor- 
rence,  the  law  is  in  no  degree  inccmiistnt 
or  unreasonable,  construed  according  to 
its  plain  words,  it  seems  to  me  to  be 
an  untenable  proposition,  and  onsapported 
by  authority,  to  say  that  the  coostiw- 
tion  may  be  varied  in  every  esse,  b^ 
cause  there  is  one  possible,  but  highly 
improbable,  one  in  which  the  law  wosM 
operate  with  great  severity,  and  sgainA 
our  own  notion  of  justice.  The  atawit 
that  can  be  reasonably  contended  is,  thit 
it  should  be  varied  in  that  particular  eiK 
so  as  to  obviate  that  injustice, — no  further. 
Because  it  would  be  hard  to  impose  the 
oath  in  the  terms  prescribed  in  the  ease  of 
a  Jew  suspected  of  disaffection  by  tso 
Justices,  is  that  any  reason  why  it  shonU 
be  altered  in  every  other  case,  though 
the  express  words  may  be  insisted  <» 
in  all  such  cases,  the  cases  of  ordinsry 
occurrence,  without  any  injustice?  If  ^ 
find  a  single  extremely  rare  case  in  which 
on  account  of  its  apparent  inconsistency 
we  can  judicially  predicate  that  the  legii* 
lature  never  meant  the  oath  in  its  precis 
terms  to  be  applied,  can  we  conclude  that 
they  did  not  mean  it  in  any  other  case!  1 
think  it  clear  we  cannot.   If  this  ai^gun^^ 
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pwvfti],  RonuLB  Catholics  them- 
rouM  be  exempt  from  taking  the 
19  and  might  legally  insist  upon  the 
.  of  the  final  words. 
hen  contended  that  the  sole  object 
egislature  in  directing  this  oath  to 
1  was  to  affect  Roman  Catholic 
of  the  realm,  not  to  exclude  Jews, 
efore  the  enactment  ought  to  be 
Tued  as  not  to  apply  to  them, 
'ould  be  effected  by  holding  the 
Is  to  be  a  part  of  the  formula  of 
ration  only.  It  is,  indeed,  true 
ter  of  history  that  the  occasion  of 
ng  this  particular  form  of  words 
danger  which  Parliament  appre- 
rom  a  particular  class  of  Christians, 
yalty  they  doubted,  and  whose  sin- 
)y  suspected,  and  therefore  directed 
I  to  be  taken  in  a  manner  which 
a  more  perfect  test  of  both,  and  a 
sanction  to  one  in  a  less  stringent 
}ut  it  is  a  fallacy  to  argue  that, 
the  immediate  object  of  the  legis- 
18  to  give  a  more  binding  effect  to  a 
I  oath,  not  to  exclude  the  Jews  and 
an  CluristianB,  therefore  they  meant 
to  be  admitted,  and  consequently 
:  terms  of  the  oath  ought  to  be 

so  as  to  carry  tlmt  object  into 
id  to  permit  all  not  of  the  Christian 
ak^  the  oath  in  a  form  binding  on 
Dscience.      Nothing  was  further 

contemplation  of  the  legislature. 
li  is,  they  never  supposed  that  any 
Btiana  would  form  a  part  of  either 
ofi  Parliament.  The  possibility 
rsons  of  the  Jewish  persuasion 
>e  peers,  or  elected  members  of 
nt,  probably  entered  into  their 
lation  as  litde  as  that  of  Moham- 
or  Pagans  being  placed  in  either 
.     Both  of  these  are,  in  effect,  on 

the  same  footing  in  this  respect 
^ews,  and  the  argument  applies 
»  them  all.  In  enacting  a  pro- 
nned  at  a  peculiar  class  only  of 
IS,  the  legislature  have  in  the  most 
terms  required  an  oath  from  every 
of  the  legislature  which  none  but 
ian  can  take,  and  this  enactment 
re  the  effect  of  closing  both  Houses 
unent  against  every  one  but  a 
u 

ter  such  strong  words  the  clearest 
iMuaa,  XXL—ExouKQ. 


proof  would  be  -required  of  th^  -intentioii 
of  the  legislature  to  allow  all  who  were  not 
Christians  to  be  admitted.  But  a  case 
may  be  supposed  where  it  might  be  done ; 
for  instance,  if  it  appeared  by  the  terms  of 
the  act  itself  or  those  in  pari  maierid  that 
it  was,  notwithstanding  the  positive  words, 
the  object  of  the  legislature  that  all  who 
were  not  Christians  should  be  admitted; 
for  instance,  to  put  the  strongest  case,  sup- 
posing that  there  were  a  recital  in  the  act 
that  ell  persons  of  whatever  religion  ought 
to  be  admitted  to  Parliament,  and  it  were 
directed  that  an  oath  should  be  taken  in  the 
form  in  question,  there  would  be  an  incon- 
sistency and  repugnance  in  the  act  itself  in 
imposing  an  oath  in  these  precise  terms; 
and  then,  according  to  the  established  rule, 
to  carry  the  declared  intention  into  effect 
and  obviate  that  inconsistency  and  repugn 
nance,  the  language  of  the  oath  ought  to  be 
modified.  This  must  in  such  a  supposed 
case  be  held  to  be  within  the  act  in  order 
to  make  sense  of  it.  But  it  is  far  otherwise 
in  the  present  case.  The  express  words 
of  the  oath  necessarily  exclude  all  but 
Christians,  and  no  intention  to  include  all 
who  are  not  Christians  can  be  collected 
from  the  act  itself,  or  any  other  acts  on 
the  same  subject  or  in  pari  materid.  None 
can  be  collected  from  the  history  of  the 
times  when  those  statutes  were  enacted. 
It  would,  indeed,  be  a  startling  proposition 
that  the  Parliaments  of  Queen  Elisabeth, 
William  the  Third  and  George  the  Third 
meant  all,  whether  Christians  or  not  (for 
they  are  all  on  the  same  footing  in  this 
respect)  to  be  admitted  to  parliament. 
As  little  inference  can  be  drawn  from  the 
enactments  in  the  1  Geo.  1 .  stat.  2.  c.  1 3,  that 
persons  refusing  shall  be  deemed  Popish 
recusants  convict,  and  as  such  liable  to 
forfeit  and  be  proceeded  against.  This 
is  merely  a  mode  of  indicating  the  class  of 
punishments  to  which  the  persons  refusing 
were  liable,  and  wliich  are  equally  appli- 
cable to  persons  of  all  religious  persuasions. 
If  any  argument  could  be  deduced  from 
that  expression,  it  would  be  that  the  en- 
actment applied  to  Roman  Catholics  only, 
and  it  would  prove  too  much.  It  is,  how- 
ever, said. to  follow  from  one  of  the  estab- 
lished rules  of  construing  acts  of  parlia- 
ment, that  the  enactment  in  this  case  ought 
to  be  applied  to  Christians  only,  and  my 
2C 
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Brother  Mattin  relies  much  on  that  ground. 
That  rule  is,  that  we  ought  to  consider 
what  is  the  mischief  intended  to  be  reme- 
died, and  to  construe  the  act  so  as  to  ex- 
tend the  remedy  and  suppress  the  mischief. 
But  this  rule  has,  in  my  judgment,  no 
application  to  this  case.  The  mischief  aimed 
at,  no  doubt,  was  the  admission  of  a  par- 
ticular class  of  Christians  without  a  solemn, 
searching  and  stringent  test  of  their  veracity, 
and  the  enactment  requires  no  extension  to 
effect  the  purpose  of  suppressing  that  mis- 
chief, but  does  it  effectually  when  con- 
strued according  to  its  ordinary  meaning  ? 
But  there  is  no  rule  of  construction  which 
authorizes  a  Judge  when  the  remedy  is 
complete,  and  the  enactment  is  distinct  and 
clear,  and  applies  to  all  persons  in  express 
terms,  to  limit  its  operation  to  the  par- 
ticular mischief,  and  to  alter  the  words  for 
the  purpose  of  effecting  the  repression  of 
that  only.  This  is,  in  truth,  to  legislate,  and 
not  to  construe.;  and  to  legislate,  too,  in  this 
case,  in  a  way  which  no  one  can  for  a  mo- 
ment suppose  the  Parliament  which  enacted 
the  law  to  have  ever  thought  of  doing. 
How  can  a  Judge  pronounce  that  a  less 
stringent  measure  might  have  as  well  carried 
into  effect  the  immediate  object  of  the  legis- 
lature, and  proceed  to  construe  the  clause 
so  as  to  give  it  that  operation  only.  This 
would  be  to  depart  altogether  from  the 
proper  duty  of  a  Judge, — ^to  alter  the  law, 
and  not  to  expound  it.  Such  considerations 
belong  to  the  province  of  statesmen  and  not 
of  Judges.  I  am,  for  the  above  reasons, 
clearly  of  opinion  that  the  oath  ought  to 
have  been  taken  by  the  defendant  using 
the  words  in  question  as  part  of  the  oath ; 
and,  as  he  did  not  do  this,  it  is  quite  un- 
necessary to  decide  whether,  if  he  had  been 
willing  to  do  so,  and  had  insisted  that  he 
should  be  sworn  on  the  Pentateuch,  the 
oath  administered  in  that  form  would  have 
been  sufficient. 

The  second  question  arising  on  the  con- 
struction of  the  act  is,  whether,  as  the  form 
of  the  oath  given  by  the  6  Geo.  3.  c.  53. 
mentions  the  name  of  King  George  only, 
the  obligation  to  administer  it  ceased 
with  the  reign  of  that  Sovereign,  because 
it  was  applicable  to  no  other  than  to  him. 
I  think  this  argument  cannot  prevail.  It 
is  clear  that  the  legislature  meant  the  oath 
to  be  taken  always  thereafter,  for  the  enact- 


ment is  general,  that  it  ahall  be  taken  v%*|(^ 
out  limit  of  time :  and  the  oath  is  not 


fined  to  the  existing  monarch,  butmencic^ 
**  the  successors,"  and  as  it  coold  not  he 
taken  in  those  words  during  the  teign  of 
a  Sovereign  not  of  the  name  of  Geoige,  it 
follows  that  the  name  "  George"  is  merelj 
used  by  way  of  description  of  the  exiscmg 
Sovereign,  and  it  must  be  altered  from 
time  to  time  in  the  name  of  the  SovereigD, 
and  in  the  manner  it  was  when  sctoally 
administered  in  this  caae,  in  order  to  carrj 
the  obvious  meaning  of  the  enactment  into 
effect.  This  is  an  instance  in  whidi  tbe 
language  of  the  legislature  most  be  modi- 
fied in  order  to  avoid  absurdity  andineon- 
sistency  with  its  manifest  intentions.  It 
is  to  be  remarked,  too,  that  the  legislature 
in  the  10  Geo.  4.  c.  7-  s.  4.  recognisettlie 
oath  of  abjuration  as  that  directed  by  Imt 
to  be  taken,  and  the  constant  practioe  ii 
the  late  and  present  reign  has  been  ta 
administer  it. 

The  third  question  arises  upon  that  put 
of  the  section  of  the  6  Geo.  3.  c.  1,  wtich 
directs  the  oath  to  be  taken  with  beneft 
of  the  same  savings,  provisoes  and  indem- 
nities as  by  the  act  before  mentioned,  or 
any  other  acts,,  or  any  part  of  them,  Aa 
subsisting  are  directed  and  enacted.  It  ii 
contended  for  the  defendant  that  there 
were  statutes  which  give  an  exemption  to 
Jews,  and  which  were  existing  at  the  time 
of  the  passing  of  the  6  Geo.  3.  The  fint 
of  these  statutes  is  the  9  Geo.  1.  c  ii 
It  is  to  oblige  all  Papists  in  ScodM 
and  all  persons  in  Great  Britain  of  the 
age  of  eighteen  or  upwards,  who  haft 
not  taken  the  oaths  fur  the  seciuitj 
of  His  Majesty's  person  and  govemmeat 
required  by  the  1  Geo.  1.  stat.  2.  c.  13,  to 
take  them  in  one  of  His  Majesty'! 
courts  of  record  at  Westminster,  or  the 
General  or  Quarter  Sessions  of  the  oaos^t 
&c.  where  they  dwelt  before  the  25th  of 
December  1723,  or  to  re^ster  their  mines 
and  real  estates  on  or  before  the  29th  o( 
September  1724,  under  pain  of  forfintnieof 
their  estates.  The  10  Geo.  1 .  c.  4.  explain 
and  amends  the  act  of  9  Greo.  1,  exteodiag 
the  time  for  taking  the  oath  to  the  28th  of 
November  1724  (with  a  proviso  for  those 
in  prison  or  beyond  sea),  and  exempts  dioie 
who  take  the  oath  on  or  before  that  day 
from  the  obligatbnto  r^^ter,  and  extendi 
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ne  to  register  to  the  24tli  of  June 
and,  in  defkult,  enacts  that  their 
shall  be  forfeited.  This  act  con- 
proviso  in  favour  of  Quakers,  and 
i  a  clause  which,  after  reciting  that 
lowing  words  are  contained  in  the 
lart  of  the  oath  of  abjuration,  namely, 
the  true  feith  of  a  Christian,"  en- 
at  whenever  His  Majesty's  subjects 
ing  the  Jewish  religion  shall  pre- 
smselves  to  take  the  oath  of  abjuration 
nuuice  of  that  act  or  the  recited  act 
•  1.)  the  said  words  ''upon  the  true 
'  8  Christian"  shall  be  omitted  out  of 
i  oath ;  and  the  taking  of  the  said 
y  such  persons  professing  the  Jewish 
1  without  those  words,  in  like  man- 
Jews  are  permitted  to  be  sworn  to 
vidence  in  courts  of  justice,  shall 
»med  to  be  a  sufficient  taking  of 
juration  oath  within  the  meaning  of 
id  the  said  recited  act,  9  Geo.  1. 
iear  that  these  acts  have  no  opera- 
aU  on  the  taking  of  the  abjuration 
I  Parliament.  They  apply  only  to 
:ing  of  the  oath  in  Westminster  Hall, 
the  sessions,  with  a  view  of  saving 
;essity  of  registering  the  estates  of 
fho  take  it,  and  further,  neither  were 
e  at  the  time  of  the  passing  of  the  6 
» the  last  having  expired  on  the  24th 
e  1725.  I  may  also  observe  that 
Iter  act  of  the  10  Geo.  1.  shews 
\t  legislature  at  that  time  thought 
words,  "upon  the  true  faith  of  a 
an,"  to  be  a  part  of  the  oath  itself, 
At  persons  of  the  Jewish  persuasion 
bliged  to  take  the  oath  with  these 
It  is  therefore  a  legislative  ex- 
n  of  the  meaning  of  the  former  acts ; 
lo  not  lay  very  great  stress  on  argu- 
deduced  from  legislative  expositions, 
lowever,  a  great  confirmation  of  my 
1  to  find  that  the  result  of  the  appli- 
of  the  true  rules  for  the  construction 
of  parliament  to  this  particular  case 
K>nds  with  the  exposition  which  the 
ture  themselves  gave  to  the  words  in 
a^  of  George  the  First,  when  they 
it  it  necessary  to  make  a  statutable 
on  for  altering  the  oath  in  the  case 
By  and  removing  the  words  from  it. 
course  of  the  argument,  reference 
ide  to  some  acts  and  others  of  which 
lat  been  supplied,  which  it  was  said 


had  the  effect  of  continuing  the  10  Geo.  1 ; 
the  Indemnity  Acts  are  2  Geo.  2.  c.  81,  4 
Geo.  2.  c.  6,  6  Geo.  2.  c.  4,  8  Geo.  2.  c.  17, 
9  Geo.  2.  c.  26, 10  Geo.  2.  c.  13, 12  Geo.  2. 
c.  6,  13  Geo.  2.  c.  6,  27  Geo.  2.  c.  13, 
28  Geo.  2.  c.  24,  29  Geo.  2.  c.  32,  and  6 
Geo.  3.  c.  7 ;  the  act  of  3  Geo.  2.  c.  29, 
relating  to  wills  of  Papists,  11  Geo.  2. 
e.  11.  and'c.  17,  19  Geo.  2.  c.  16,  28 
Greo.  2.  c.  10,  31  Geo.  2.  c.  21,  33  Geo.  2. 
c.  13,  2  Geo.  3.  c.  26,  4Creo.  3.  c.  38,  on 
the  same  subject,  and  the  31  Creo.  3.  c.  32, 
for  the  relief  of  Papists  from  certain  dis- 
abilities ;  none  of  those  statutes,  nor  any 
others,  appear  to  continue  the  10  Geo.  1. 
c.  4.  with  respect  to  Jews,  or  to  have  any 
bearing  upon  the  present  question.  Nor 
does  the  statute  1  &  2  Vict.  c.  105,  the  act 
to  relieve  doubts  as  to  the  validity  of  oaths, 
affect  the  present  case.  If  the  words  in 
question  were  only  the  mode  of  administer- 
ing the  oath,  the  statute  would  have  that 
effect,  because  the  oath  was  administered 
in  a  form  and  with  ceremonies  which  the 
defendant  declared  to  be  binding.  But  if 
they  form  part  of  the  oath  itself,  the  statute 
has  no  application,  and  I  am  clearly  of 
opinion  that  they  form  part  of  the  matter 
to  be  sworn  to,  that  is,  part  of  the  oath 
itself.  I  therefore  am  clearly  of  opinion 
that  our  judgment  must  be  for  the  plaintiff. 

Pollock,  C.B. — The  facts  of  the  case, 
and  the  circumstances  under  which  it  comes 
before  the  Court  for  judgment,  have  already 
been  so  fully  and  distinctly  stated,  that  I 
may  at  once  pass  to  the  real  question  for 
our  decision.  I  entirely  agree  with  the 
rest  of  the  Court  as  to  three  of  the  points 
made.  J  think  that  one  only  of  the  four 
points  raised  by  the  learned  counsel  for  the 
defendant  calls  for  an  elaborate  judgment, 
and  that  is,  whether  the  defendant,  by  re- 
peating the  words  of  the  oath  of  abjuration, 
omitting  the  expression  "upon  the  true 
faith  of  a  Christian,"  and  giving  to  the 
words  so  repeated  the  sanction  of  an  oath 
binding  on  his  conscience,  has  complied 
with  the  statute  of  the  6  Geo.  3.  c.  53.  s.  1, 
so  as  not  to  be  liable  to  the  penalties  of  the 
iGeo.  l.stat.  2.C.13.S.  17.  The  6  Geo. 3. 
requires  the  oath  to  be  administered  **  in 
such  manner  and  form  as  is  hereinafter  set 
down  and  prescribed,  that  is  to  say,"  then 
comes  the  form  of  the  oath,  the  concluding 
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part  of  which  is  "  upon  the  true  fidth  of  a 
Christian/'  and  the  section  goes  on  to  enact 
that  all  and  every  person  and  persons  who 
are  enjoined  and  required  to  administer,  to 
take  or  suhscrihe  the  oath  of  abjuration, 
shall  respectively  administer,  take,  and 
subscribe  the  oath  of  abjuration  according 
to  the  form  herein  set  down  and  prescribed 
in  such  courts,  within  such  time,  limited  in 
such  manner,  and  with  due  observance  of 
the  same  requisites,  and  with  benefit  of  the 
same  savings,  provisoes,  and  indemnities 
as  by  the  said  act  above  mentioned,  or  by 
any  other  acts,  or  any  part  of  them,  now 
subsisting,  are  directed  and  enacted ;  and 
in  case  of  neglect  or  refusal,  he  or  they 
shall  be  subject  and  liable  to  the  same 
penalties  and  disabilities  as  by  the  laws 
and  statutes  aforesaid  are  enacted.  By  the 
16th  section  of  the  1  Geo.  1,  no  member  of 
the  House  of  Commons  shall  vote  in  the 
House  of  Commons  until  he  shall  take  the 
oath  of  abjuration  in  the  manner  directed, 
and  the  penalty  in  violation  of  that  section 
is  500^.  This  action  is  brought  to  recover 
that  sum,  and  gives  rise  to  the  question  I 
have  already  stated.  It  cannot,  I  think, 
be  denied,  apart  from  any  grounds  presented 
with  a  view  to  lead  to  a  different  construc- 
tion, that  the  plain  and  obvious  meaning  of 
the  statute  is,  that  the  oath  shall  be  admin- 
istered and  taken  according  to  the  very 
form  set  down  and  prescribed  by  the  act ; 
but  it  is  said  that  clear  and  substantial 
grounds  for  a  different  construction  may 
be  found  in  the  reasons  for  the  decision 
adopted  by  my  Brother  Martin.  First,  it 
is  said  Omichund  v.  Barker  establishes  that 
an  oath  is  to  be  a4ministered  to  a  witness 
according  to  the  rites  of  his  religion,  and  so 
as  to  be  binding  on  his  conscience,  and  that 
if  it  be  so  that  is  sufficient ;  then,  it  is  said, 
the  defendant  has  taken  the  substance  of 
the  oath  in  a  manner  which  is  legal,  being 
that  which  is  binding  on  his  conscience  ; 
and  as  the  object  of  the  statute  was  not  to 
introduce  a  religious  test,  but  to  ascertain 
the  loyalty  of  the  party  called  upon  to 
take  the  oath,  and  as  anybody  may  be 
called  upon  to  take  it,  and  therefore  Jews 
may  be  so  called  upon,  and  as  it  would  be 
highly  unjust,  and  therefore  very  absurd, 
to  require  Jews  to  take  the  oath  in  this 
form,  subject  (on  refusal)  to  the  very  penal 
consequences  contained  in  the  act,  the  act 


cannot  be  so  construed,  but  must  be 
strued  so  as  to  give  an  opportunity  to  tl 
in  common  with  all  Her  Majesty's  rafaj 
to  take  the  oath  in  a  form  in  whichy  ace 
ing  to  their  religious  belief^  they  can 
it.  With  respect  to  the  case  of  Omk 
V.  Barker,  it  appears  to  me  to  have  dei 
merely  this,  that  the  common  law  of  ] 
land  agrees  with  the  law  of  nationi, 
the  form  of  the  oath  is  to  be  accommoc 
to  the  religious  persuasion  which  the  sw 
entertains.  These  are  the  very  won 
Fuffendorff,  book  4,  chap.  2,  sect.  4. 
intercourse  of  nations  must  frequently 
rise  to  the  necessity  of  the  sanction  c 
oath  in  matters  that  concern  both,  m 
times  with  reference  to  treaties  into  n 
they  may  enter,  sometimes  with  refei 
to  the  administration  of  civil  or  crin 
justice.  The  sanction  of  an  oath,  if  i 
at  the  place  where  taken,  ought  to  be 
sidered  valid  everywhere,  just  as  a  i 
riage  valid  at  the  place  where  odebi 
is,  generally  speaking,  valid  everyw 
else ;  and  as  an  oath  is  the  personal 
of  the  party  taking  it^  if  a  witness  h 
a  foreign  land  his  oath  ought  to  be 
ceived  as  it  would  be  received  in  his  < 
country.  In  fact,  a  judicial  oath  i 
justice  is  of  all  countries  and  dimei] 
governed  by  the  law  of  nations,  bat  an  o 
of  office  or  a  qualification  is  governed 
the  municipal  laws  of  the  State  which 
quires  it  to  be  taken,  and  by  those  U 
zdonc.  If  a  man  cannot  obey  the  mnnicr 
law  of  the  country  in  which  he  resides,  k 
at  perfect  liberty  to  quit  it.  It  may  b 
very  sound  reason  for  altering  the  lawlr 
competent  authority,  but  we  are  not,  in  i 
opinion,  justified  in  substituting  anotl 
law  in  its  place,  nor  can  we  substit 
another  form  than  that  which  the  Uw  1 
provided.  But  it  is  said  that  it  is  com; 
tent  to  us  sitting  here  so  to  construe 
statute  as  to  give  the  defendant  the  n 
which  he  requires ;  nay,  that  it  is  our  di 
so  to  construe  it,  inasmuch  as  the  oppo 
construction  would  lead  to  an  injusi 
amounting  to  an  absurdity.  -  The  gent 
argument  involved  in  this  course  of  len 
ing  is  certainly  not  without  some  app< 
ance  of  authority.  In  some  cases, 
doubt,  limited  words  in  a  statute  h 
been  said  to  be  very  much  extended, 
most  remarkable  instance  of  this  is, 
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st&tute    commonly    called    *  De   Circum' 
9jp^ete  Agatis^^   IS  £dw.  1.  in   -wliich  no 
bisl&op  is  named  but  the  Bishop  of  Nor- 
iriclu    Lord  Coke,  however,  in  2  InstU., 
commenting  on  this  statnte,  says : — **  The 
Bubop  of  Norwich  is  here  put  but  for 
eacample,  but  it  should  be  extended  to  all 
bialiops  within  the  realm."     The  only  re- 
mark I  would  make  on  this  is,  that  if  this 
timis  on    the  mere  construction  of  this 
statute,  I  do  not  believe  that  such  a  con- 
struction of  8  statute  would  be  tolerated 
^  modem  times.     My  own  impression  is, 
^at    the  explanation  of  this  very  ancient 
J^tute, — ^little  more  than  a  hun^d  years 
™^i»i  the  time  of  legal  memory, — is,  that  the 
''^^g^s  were  by  that  document  called  upon 
^    enforce  as  to  the  Bishop  of  Norwich 
•Jj^t    which  was  thp  known  usage,  a  law 
^^tlie  land  previously,  as  to  all  bishops. 
•^'^ere  are  other  examples  more  modem, 
^*^^^re  what  is  called  a  remedial  law  has 
P^^n  extended  by  what  is  called  necessary 
replication  or  reasonable  intendment.    On 
^*  other  hand,  the  verbal  effect  of  some 
*^8e8  in  acts  of  parliament  has  been  re- 
T^^^^ained.      Instruments  requiring  stamps 
l^ve  been  received  in  evidence  for  col- 
l^^teral  purposes,  though  it  be  enacted  that 
^"^ley  should  not  be  received  in  evidence,  and 
^Mher  instruments  declared  to  be  void  to  all 
-^titents  and  purposes  have  been  held  to  be 
Void  only  so  far  as  is  necessary  to  accomplish 
tjie  object  of  the  legislature.    But  notwith- 
standing these  and  other  instances  which 
knight  be  put,   I  very  much   doubt  the 
Soundness  of  the  supposed  rules  of  con- 
struction laid  down  when  applied  to  the 
acts  of  the  legislature.     I  admit  that  with 
Yespect  to  the  written  contracts  of  parties 
and  the  wills  of  testators,  we  must  endea- 
vour to  constrae  them  as  well  as  we  can, 
and  if  one  construction  leads  to  manifest 
absurdity,   and    a    different    constraction 
leads  to  »  sensible  result,  we  are  at  liberty 
to  reject  the  construction  which  leads  to 
the  absurdity  ;  but  then  it  must  be  a  con- 
straction, not  a  substitution  of  something 
else,  either  by  omitting  what  is  there,  or 
introducing  something  that  is  not  there. 
Nor  can  we  reject  a  will,  however  unjust 
we  may  think  it.     The  absurdity  must  be 
•omething  opposed   to  right  reason,  and 
not  merely  to  our  notions  of  policy  and 
jmtioe ;  hot  I  do  not  think  we  are  at  liberty 


to  use  the  same  freedom  with  the  statutes 
of  the  realm.  The  language  of  a  will 
must  speak  for  itself,  assisted  by  all  ex- 
temal  circumstances;  the  testator  cannot 
explain  it,  and  in  the  case  of  a  written 
contract,  for  wise  and  sound  reasons,  the 
law  does  not  allow  it  to  be  explained  by 
parol  evidence  ;  but  as  to  the  legislature, 
it  continues  with  ability  and  wisdom  to 
correct  its  own  errors,  if  errors  they  be, 
and  give  effect  to  its  own  intentions,  to 
enforce  its  own  views ;  and,  I  think, 
where  the  meaning  of  a  statute  is  plain  and 
clear,  we  have  notiiing  to  do  with  its  policy 
or  impolicy,  its  justice  or  injustice,  its  being 
framed  according  to  our  views  of  right,  or 
the  contrary.  If  the  meaning  of  the  lan- 
guage used  by  the  legislature  be  plain  and 
clear,  we  have  nothing  to  do  but  to  obey  it ; 
and  I  think  to  take  a  different  course  is  to 
abandon  the  office  of  Judge,  and  to  assume 
the  province  of  legislation.  But  is  it  at  all 
doubtful  what  the  legislature  intended  to 
enact  when  these  statutes  passed  ?  I  quite 
agree  with  my  Brother  Martin  that  the 
statute  of  the  6  Geo.  3.  c.  53.  must  be 
considered  in  connexion  with  the  statute 
1  Geo.  1.  stat.  2.  c.  13,  but  I  go  further:  I 
think  it  ought  to  be  considered  in  connex- 
ion with  all  the  statutes  in  pari  materid^ 
and  making  that  comparison,  let  us  see 
whether  any  doubt  can  exist  as  to  what 
was  the  real  intention  of  the  legislature  in 
making  the  enactment  under  consideration, 
and  whether  it  was  not  intended  to  require 
the  oath  to  be  taken  in  the  very  form  of 
words  set  down,  whatever  might  be  the 
consequence  of  those  words  forming  part 
of  the  oath.  The  earliest  statute  to  which 
I  think  attention  should  be  drawn  is,  1  Eliz. 
c.  1,  intituled  'An  Act  to  restore  the  ancient 
Jurisdiction  of  the  Crown  in  matters  Eccle- 
siastical.' By  section  19.  of  that  act  all 
public  officers  and  public  servants  are  to 
take  an  oath,  **  according  to  the  tenour  and 
effect  following,"  as  is  there  stated ;  and 
by  the  5  Eliz.  c.  1 .  s.  5.  all  such  persons  as 
are  mentioned  and  set  forth  in  that  section 
are  required  to  take  and  pronounce  a  cor- 
poral oath  upon  the  Evangelists  "according 
to  the  tenour,  effect,  and  form"  of  the  same 
oath  verbatim;  and  by  section  16,  it  is 
enacted  that  **  every  knight,  citizen,  and 
burgess  of  the  Parliament  shall  take  the 
said  oath."     By  the  statute  3  Jac.  1.  c.  4. 


198 


COURT  OF  EXCHEQUEI 


8. 16,  the  legislature  requires  an  oath,  the  New  Testamc 

tenour  of  which  oath  hereafter  foUoweth :  imposed  an  < 

that  oath  combines  the  oath  of  supremacy  any  office,  & 

and  allegiance,  concluding  with  these  words,  "  upon  the  tr 

"  all  these  things  I  do  plainly  and  sincerely  persons    are 

acknowledge  and  swear  according  to  the  hereinafter  m 

express    words    by    me   spoken,  without  so  taken   th< 

equivocation,  or  mental  evasion,  or  secret  name.      Men 

reservation  whatsoever,  upon  the  true  faith  quired  to  tak 

of  a  Christian."     Here,  I  believe,  for  the  the  penalty  ia 

first  time  (as  far  as  I  am  aware)  is  to  be  and  that  is 

found  the  expression  '*  upon  the  true  faith  clause  which 

of  a  Christian,"  and  to  which  oath  so  taken  the  present  i 

the  person  so  taking  it  shall  subscribe  his  or  1  Geo.  1.     I 

her  name  or  mark.    Apparently,  the  effect  oath  is  to  be 

of  this  statute  was  to  exclude  Jews  from  and  form  as 

any   benefit  that  might  arise  from  taking  prescribed, 

the  oath,  for  they  certainly  could  not  take  this,  "  that  a 

the  oath  according  to  the  tenour  (which  is  sons  who  ar< 

the  same  as  verbatim)  nor  subscribe  it  as  minister,  tak' 

so  taken.     And  I  think  no  one  can  doubt  said  recited  a 

that  if  it  had  been  pointed  out  to  the  legis-  take,  and  su' 

lature  of  that  time  that  the  effect  was  to  the  form  hei 

exclude  all  but  Christians  from  taking  the  anything  in 

oath  they  would  have  replied  that  such  notwithstand 

was  their  intention.     By  the  7  Jac.  1.  c.  6.  5  Anne,  c.  C 

various  persons  are  required  to  take  the  the  new  staU 

oath,  among  others,  knights,  citizens  and  the  two  king 

burgesses,   who   are  members   of  parlia-  securing  the 

ment.     Now,  I  apprehend  that  the  effect  to   be  taken 

of  these  statutes  was  to  exclude  from  all  Anne  withou 

the  offices  mentioned  in  the  first  statute  *'on  the  tru< 

and  from  all  the  occupations  mentioned  in  mode  of  tali 

the  second  statute  every  person  who  could  6  Anne,  c.  1 

not  take  the  oath  verbatim  ;  and  as,  by  the  specting  Sco 

ICth  section  of  the  second  act,  all  members  that  suspecU 

of  parliament  were  to  take  the  oath  at  this  anywhere.     . 

period,  no  Jew  could  have  been  a  member  of  the  first  act  ii 

the  legislature.    These  statutes  remained  in  troduced.   T 

force  until  1 W.  &  M.  sess.  I .  c.  8.  s.  2,  which  sion  as  to  tak 

repealed  them,  and  substituted  other  oaths  and  they  are 

in  their  place.      The  1 2th  section  enacts  lowing.     Ha 

the  oaths  in  these  express  words.     There  acts  which  ai 

is  then  the  oath  of  allegiance,  and  the  oath  1   Geo.    1,   : 

of  supremacy  and   the   oath   against  the  reasonably  b 

doctrines    that    princes    excommunicated  in  using  the 

may  be  deposed  or  murdered  by  their  sub-  act,  ^^accordi 

jects,  and  a  renunciation  of  any  such  things ;  these  *'  expr^ 

but  there  is,  undoubtedly,  by  the  1  W.  &  "  according  U 

M.  no  oath  calling  upon  anybody  to  swear  prescribed"  : 

"  upon  the  true  faith  of  a  Christian ;"  and  very  statute 

from  the  1  Will.  3.  to  the  13  Will.  3.  no  whether   the 

oath  appears  to  have  been  required  that  words  import 

would  exclude  Jews  unless  it  was  necessary  mean  the  sa 

that  the  oaths  should  be  taken  upon  the  very  words  8< 
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Hberty  to  omit  or  add  anything 
at  of  our  notion  of  what  is  just 
»  and  are  we  to  alter  the  oath  so 
ommodate  it  to  the  conscience  of 
rhen  it  is  notorious  that  it  was 
id  object  of  the  legislature  to  ex- 
ry  Christian  unless  they  were  of 
nolar  denomination  ?  And  if  this 
onstruction  cannot  be  put  on  the 
f  Elizabeth,  of  James  the  First,  of 
he  Third,  and  Anne  (as  I  think  it 
Y  what  process  of  reasoning,  under 
lority  can  we  put  a  different  con- 
upon  the  statutes  of  Geo.  1.  and 

But  let  us  see  what  is  the  view 

the  legislature  itself  upon  this 
ject.  By  the  9  Geo.  1.  c.  24. 
tiich  happily  has  expired)  persons 
I  the  oath  were  obliged  to  register 
es  and  real  estates.  The  title  of 
s  important.  It  has  been  sug- 
at  these  provisions  of  the  law 
;ted  against  Papists  only.  That 
,  the  title  is,  *'  An  Act  to  oblige 
18  being  Papists  in  that  part  of 
tain  called  Scotland,  and  all  per- 
reat  Britain,''  (which  must  mean 
'apists  or  not)  ''refusing  or  neg- 
I  take  the  oaths  appointed  for 
ty  of  His  Majesty's  person  and 
nt,  by  several  acts  herein  men- 
»   register  their  names  and  real 

It  is  manifest  from  this  sta- 
title  of  it,  and  the  enactments 
It  in  Scotland  these  provisions 
led  distinctly  against  the  Papists 
that  in  Scotland  the  Jews  were 
I  the  purview  of  this  act,  but  in 
t  was  levelled  against  all,  whether 
not.  The  attention  of  the  legis- 
}  drawn  to  the  hardship  of  the 
le  Jews  occasioned  by  this  last 
adress  was  given  by  an  act  which 
le  following  year,  namely,  the 
.  c.  4;  but  the  redress  is  limited 
evonce;  and  it  was  enacted  that 
ht,  for  the  purpose  of  the  act 
',  take  the  abjuration  oath,  omit- 
words,  ''  on  the  true  faith  of  a 
"  So  taking  the  oath,  Jews  were 
required  to  register  their  names 
satates;  but  there  is  nothing  in 
lat  makes  the  17th  section  appli- 
16  1  Geo.  1,  and  if  that  statute 
ii)  force,  it  would  not  entitle 


Jews  to  take  the  oath  omitting  the  words 
*'on  the  true  faith  of  a  Christian,"  for 
the  purpose  of  sitting  in  parliament. 
The  effect  of  that  statute  is  entirely 
confined  to  the  9  Geo.  1.  c.  24.  and  to  the 
10  Geo.  1.  c.  4,  which  enlarges  the  time 
for  taking  the  oath  again,  and  the  same 
observation  applies  to  the  13  Geo.  2.  c.  7* 
(a  statute  I  shall  presently  refer  to),  but 
every  other  effect  of  not  taking  the  oath 
of  abjuration  is  left  untouched.  Now, 
according  to  the  view  of  my  Brother  Martin 
at  that  very  time  (for  the  construction  of 
the  act  cannot  now  be  different  from  what 
it  was  then)  not  only  was  it  unnecessary  to 
pass  any  act  to  relieve  the  Jews  in  respect 
of  the  registration  of  their  names,  but  for 
any  purpose  whatever;  it  was  competent 
not  only  for  a  Jew  but  a  Turk,  a  Hindoo, 
a  Pagan,  or  any  other  (if  by  accident  he 
were  bom  within  the  realm  and  was  ca- 
pable of  taking  any  oath  binding  on  his 
conscience),  to  take  the  abjuration  oath, 
omitting  the  words  ''on  the  true  faith  of 
a  Christian,"  and  to  be  elected  and  take 
his  seat  as  a  member  of  parliament,  and  to 
fill  any  of  the  offices  already  alluded  to, 
unless  he  were  kept  out  by  some  other 
test;  and  as  the  essence  of  the  matter  is 
said  to  be  taking  the  substance  of  the  oath 
in  a  manner  binding  on  the  conscience,  I 
think  it  is  not  possible  to  stop  short  of  this, 
that  if  a  jury  found  that  a  Roman  Catholic 
was  bound  by  the  oath  without  the  words 
"  on  the  true  faith  of  a  Christian,"  even 
he  might  so  take  it.  I  cannot  for  this 
purpose  discover  any  difference  between 
a  Roman  Catholic  and  a  Jew.  So  in  the 
13  Greo.  2.  c.  79  an  act  for  naturalizing 
such  foreigners  as  shall  be  settled  in  any 
of  His  Majesty's  colonies,  there  is  in 
section  3.  a  provision  with  reference  to 
Jews,  shewing  that  when  the  legislature  had 
its  attention  called  to  the  subject,  a  provi- 
sion was  proposed  to  be  made  to  relieve 
Jews  from  the  necessity  of  taking  the  oath 
with  these  words.  The  exemption  and  pri- 
vilege of  omitting  them  is  confined  to  the 
particular  matter  of  grievance  that  was  in- 
tended to  be  remedied,  "  and  whereas  the 
following  words  are  contained  in  the  latter 
part  of  the  oath  of  abjuration,  viz.,  '  on 
the  true  faith  of  a  Christian,'  and  whereas 
the  people  professing  the  Jewish  religion 
may  thereby  be  prevented  from  receiving 
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the  benefit  of  the  act,  be  it  enacted,  that 
whenever  any  person  professing  the  Jewish 
religion  shall  present  himself  to  take  the 
said  oath  in  pursuance  of  this  act,  omitting 
the  words,  it  shall  be  deemed  a  sufficient 
taking  of  the  oath  in  order  to  entitle  such 
person  to  the  benefit  of  being  naturalized 
by  virtue  of  this  act,"  but  every  other  con- 
sequence of  the  oath  being  by  law  required 
with  the  insertion  of  these  words  is  left 
just  as  this  relieving  statute  found  it. 
With  these  statutes  before  me,  and  with 
the  legislative  commentary  upon  them 
which  the  last  two  statutes  furnish,  I  think 
we  are  not,  as  Judges,  (living  though  we 
do  in  a  more  enlightened  and  liberal  age) 
to  be  liberal  above  what  is  written,  or  by 
any  method  of  construction,  when  the 
statutes  distinctly,  expressly,  and  impera- 
tively require  one  form,  to  substitute  ano- 
ther, as  equivalent  for  the  object  or  pur- 
pose, as  we  may  think,  of  the  legislature, 
when  every  one  acquainted  with  our  his- 
tory and  the  course  of  our  legislation  must 
in  candour  acknowledge,  that  in  any  part 
of  the  reign  of  George  the  First  or  George 
the  Second,  or  in  the  early  part  of  the 
reign  of  George  the  Third,  it  was  the  fur- 
thest from  the  intention  of  the  legislature 
to  admit  into  the  House  of  Commons 
persons  of  the  Jewish  religion.  The  lan- 
guage used  appears  to  me  so  clear,  so 
distinct,  so  express  and  stringent,  as  to 
exclude  a  relaxed,  although  it  may  be 
called  a  liberal,  construction  by  Judges, 
quite  as  much  as  it  was  intended  to  guard 
against  a  mental  reservation  by  those  who 
think  the  effect  of  an  oath  can  honestly  be 
so  evaded.  On  these  grounds  I  agree 
with  my  Brothers  Parke  and  Alderson, 
that  our  judgment  ought  to  be  for  the 
plaintiff,  and  the  judgment  of  the  Court  is 
therefore  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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SIIATTOCK     V.      GARDEN    AND 
ANOTHER.* 


Sheriff — Return  of  Nulla  Bona — Plead- 
ing— Fraud, 

The  meaning  of  a  return  of  nulla  bona  to 
*  Decided  in  Trinity  term  last. 


a  fi.  fa.  M»  that  there  are  no  goodaofjfUkMe 
to  the  pkUfUiff'a  writ. 

Wherct  therefore^  a  declaraiionforaftbt 
return  of  nulla  bona  stated  thai  the  Aerif 
took  in  execution  the  goods  of  the  JM^aorf 
debtor  to  the  amount  indorsed  on  the  wfi^ 
and  levied  the  same  thereout^  and  the  defa^- 
dant  pleaded  that  the  sheriff  did  not  km/r' 
Held,  that  under  that  plea  the  dtfended 
might  prove  that  the  plaintiff's  jndgnesiwst 
obtained  bg fraud,  and  that  the  drfenisnthsi 
paid  the  proceeds  of  the  execution  to  anotkgr 
execution  creditor,  notwOhstanding  ^  writ 
of  that  creditor  was  dated  subsequenthfls  ik 
plaintiff's  writ. 

Case  against  the  sheriff  of  Middlesex. 

The  declaration  alleged  that  the  pUbtiff 
recovered  judgment  against  one  L  Hani- 
sonfor  150^.  debt,  and  Si.  Ss.  6d.  coats;  and 
sued  out  a  fi.fa.  directed  to  the  sheriff  of 
Middlesex,  commanding  him  to  levy  of  the 
goods  of  L.  Harrison  the  debt  and  coiti 
aforesaid ;  that  the  writ  was  indorsed  to 
levy  158/.  Ss.  6di  and  was  delivered  to  the 
defendante,  the  sheriff  of  Middlesex,  hy 
virtue  whereof  the  defendants  took  in  exe- 
cution goods  of  Harrison  of  the  value  of 
1582.  Ss.  6d.  besides  poundage,  and  thca 
levied  the  same  thereout.  Breach,  that 
the  defendants  had  not  the  money  so  kricd 
in  court,  nor  did  they  pay  it  over  to  the 
plaintiff,  but  falsely  returned  that  L.  Ha^ 
risen  had  not  any  goods  in  the  shenf  i 
bailiwick  whereof  they  could  levy  thedeht 
and  costs  aforesaid. 

The  defendants  pleaded,  first,  not  guilty; 
secondly,  that  the  defendants  did  not  hy 
virtue  of  the^.  fa.,  as  such  sheriff,  levy  the 
monies  indorsed  on  the  writ  out  of  the 
goods  of  L.  Harrison  modo  et  formd,  con- 
cluding to  the  country. 

There  were  also  two  special  pleas  alleging 
that  the  judgment  of  the  plaintiff  had  hecn 
obtained  by  fraud.  These  were  demuned 
to. 

At  the  trial,  before  Parke,  B.,  at  the 
Middlesex  Sittings  in  the  present  tenn, 
the  facts  were  as  follows : — After  the  de- 
fendants had  seized  the  goods  of  Hairiu» 
under  the  plaintifTs  execution,  another^*/** 
tested  subsequently  to  the  plaintiff's,  and 
issued  on  a  judgment  reoovered  by  "The 
British  Bank"  against  Harrison,  was  deli- 
vered to  the  defendants,  under  which  they 
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ind  sold  the  goods  of  Harrison,  and 
er  the  proceeds  to  the  British  Bank 
Mng  an  xndeninity.  On  the  part  of 
Bndants,  eyidenoe  was  tendered  that 
kin  tiff's  judgment  was  ohtained  hy 
nd  oollnsion  hetween  him  and  Har- 
nth  a  view  to  protect  the  goods  of 
ter,  and  defeat  his  other  creditors. 
BS  objected  to  on  the  part  of  the 
r,  on  the  ground  of  there  being  no 
fraud.  The  learned  Judffe,  on  the 
ty  of  Winile  v.  Freeman  (1),  over- 
he  objection  and  received  the  evi- 
and  a  verdict  having  passed  for  the 
ints,  leave  was  given  to  move  to 
veidict  for  the  plaintiff. 
/rey  now  moved  accordingly.— The 
96  was  not  admissible.  Winile  v. 
M^  which  was  relied  on  by  tlie  defen- 
ia  distinguishable.  There  the  pro- 
>f  the  goods  were  exhausted  by 
It  of  a  year's  rent  to  the  landlord 
the  statute  8  Ann.  c.  14.  s.  1,  by 
lenses,  and  by  another  fi.  fa,  pre-* 
'  delivered  to  the  sheriff.  It  was 
I'ihat  case  that  a  return  of  ntMa 
>  the  plaintiff's  writ  was  proper,  and 
le  sheriff  in  an  action  against  him 
lely  making  such  return  might  shew 
ove  £ftcts  under  a  plea  that  the 
1  defendant  had  no  goods  whereof 
eriff  could  levy.  There,  however, 
irere  no  goods  applicable  to  the 
QT's  execution;  all  the  proceeds  of 
ecution  having  been  exhausted  by 
of  some  legal  right  on  the  part  of 
mS  to  appropriate  them,  and  that 
5  very  question  raised  by  the  plea. 
KKE,  B.  —  So  here,  the  plaintiff's 
)eing  founded  in  fraud,  there  are  no 
•rhich  can  be  made  applicable  to  it. 
7.  Magnay  (2)  and  Christopherson  v. 
(8)  shew  that  fraud  is  a  good  de- 
wid  surely  under  a  plea  traversing 
ry  the  sheriff  may  shew  that  the 
Is  of  the  levy  were  not  applicalilc  to 
dntiff's  writ.    Drewe  v.  Lainson  (4) 


1  Ad.  &  E.  539 ;  s.  c  10  Law  J.  Rep.  (n.8.) 

1. 

1  Mee.  &  W.  2d7 ;  8.  C.12  Law  J.  Rep.  (na) 

88. 

£xch.  Bcp.  160 ;  a.  c  18  Law  J.  Bep.  (n.8.) 

0. 

1  Ad.  &  E.  529 ;  s.  c.  9  Law  J.  Rep.  (n.s.) 

f  8BKI18,  XXI.— EXOHK^ 


shews  that  the  words  "levied  the  same 
thereout"  meant  that  the  sheriff  had  in  his 
hands  sums  available  in  satisfaction  of  the 
plaintiff's  writ.] 

In  the  present  case  the  writ  of  the  British 
Bank  is  dated  subsequently  to  that  of  the 
plaintifis,  which  was  not  the  case  in  Drewe 
V.  Lainson,  Again,  in  that  case  the  exist- 
ence of  the  writ  and  its  validity  were  ad- 
mitted, but  here  the  plaintiff's  writ  is 
sought  to  be  invalidated  by  proof  of  fraud, 
which  ought  to  have  been  pleaded  accord- 
ing to  the  authority  of  Wrf^hi  v.  Lainson, 

[The  case  stood  over  in  order  that  the 
pleas  of  fraud  which  were  demurred  to 
might  be  first  argued.] 

Cur,  adv,  vuU. 

The  judgment  of  the  Court  (5)  was  now 
delivered  by — 

Pollock,  C.B. — In  this  case  a  verdict 
was  found  for  the  defendants,  and  we  re- 
served the  question  whether  we  should 
grant  a  rule  in  order  that  the  plaintiff  might 
have  the  opportunity  of  arguing  the  de- 
murrer to  the  defendants'  pleas.  But  as  no 
argument  has  yet  taken  place,  we  think 
that  we  ought  now  to  deliver  our  judg- 
ment. We  are  all  of  opinion  that  there 
ought  to  be  no  rule,  as  we  consider  the 
case  in  reality  governed  by  that  of  Drewe  v. 
Laineony  cited  by  my  Brother  Parke  in  the 
course  of  the  argument.  There  the  decla- 
ration by  an  execution  creditor  against  the 
sheriff,  for  falsely  returning  nulla  bona  to  a 
fieri  facias^  alleged  that  the  sheriff  seized 
goods  of  great  value,  to  wit,  of  the  value  of 
the  monies  included  in  the  plaintiff's  writ, 
and  then  levied  the  same  thereout.  The 
defendants  pleaded,  that  F.  had  sued  out  a 
prior  writ  of  fi^  facias  J  which  was  deli- 
vered to  the  sheriff  before  the  plaintiff's 
writ,  and  remained  unexecuted  in  the 
sheriff's  hands,  and  the  sheriff,  after  seizing 
the  goods  under  the  plaintiff's  writ,  and 
before  they  were  sold  under  the  same,  seized 
them  under  F.'s  writ,  and  sold  them 
for  the  utmost  price,  &c.,  but  for  a  sum 
insufficient  to  pay  the  sum  indorsed  on  F.'s 
writ,  and  paid  tlie  sum  to  F ;  and  that  plea 
was  held  bad  on  special  demurrer  as  an 
argumentative  traverse  of  the  allegation, 
that  the  sheriff  had  levied  the  monies  in- 

(5)  Pollock,  C.B.,  Parke,  B.,  Alderson,  B.  and 
Piatt,  B. 
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dorsed  on  the  plaintiff's  writ,  such  levy 
consisting  of  a  sale,  the  proceeds  of  which 
would  be  applicable  to  the  plaintiff's  writ. 
The  Court  took  time  to  consider  the  ques- 
tion and  delivered  an  elaborate  judgment, 
which  concluded  as  follows : — "  Upon  the 
argument,  and  since,  we  doubted  whether 
they  might  not  ascribe  to  the  allegation  the 
meaning  secondly,  or  at  any  rate  thirdly, 
above  stated.  On  further  consideration, 
we  are  of  opinion  that  the  words  '  then 
levied  the  same  thereout*  necessarily  mean 
more  than  a  setzure  under  the  plaintiff's 
writ,  and  a  sale  of  some  sort.  They  mean, 
also,  that  the  defendants  had  in  their  hands 
the  proceeds  of  the  sale  for  the  purpose  of 
handing  over  to  the  plaintiff;  otherwise 
the  plaintiff  does  not  shew  any  right  upon 
tiie  face  of  the  declaration.  It  is  necessary 
to  give  the  words  this  sense,  in  order  to 
cast  a  duty  on  the  defendants,  the  breach 
of  which  is  the  not  paying  over  the  money, 
for  unless  they  haid  the  money  for  that 
purpose  no  breach  of  duty  is  shewn.  The 
defendants  thereupon  were  bound  to  ascribe 
to  the  words  the  meaning  first  above  men- 
tioned, and  ought  to  have  traversed  them." 
That,  in  our  opinion,  lays  down  the  law 
correctly,  and  governs  the  present  case. 
The  learned  counsel,  on  moving  the  rule, 
attempted  to  draw  a  distinction  between 
that  case  and  the  present,  on  the  ground 
that  there  the  writ  preferred  to  the  plain- 
tiff's was  prior  in  date  to  his,  whereas  in 
the  present  case  it  was  of  a  date  subsequent 
to  the  plaintiff's.  We  think,  however,  that 
the  defence  that  the  plaintiff's  writ  was 
void  as  having  been  obtained  by  fraud,  is 
equally  open  to  the  defendant  in  either 
case,  and  that  the  return  nulla  bona  means 
no  goods  to  satisfy  the  plaintiff's  claim. 

Rule  refused. 


.} 


CLAY    AND   NEWMAN 
SOUTHEN. 


1852 
April  19 

Compantf-'^Coniract  by  Members — Par- 
ties  to  Sue, 

Two  members  of  a  joint-stock  company^ 
but  which  was  not  completely  registered,  in 
their  own  names,  entered  into  a  contract  by 
their  agent,  but  which  was,  in  fact,  for  the 
benefit  of  the  company: — Held,  that  they 
might  sue  and  be  sued  upon  the  contract. 


Assumpsit 
Plea — Non  i 
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nembett,  that  this  fonn  of  contract 
ignedly  adopted.] 
leiFendant  could  not  have  sued  Clay 
man  for  an  insufficient  supply  of 
WilUams  v.  Mar8den(2\  in  the 
n  Pleas,  was  also  referred  to. 

:Xy  B.— This  case  is  clearly  different 
tctu  V.  Beale.  There  the  contract 
that  Lucas  was  the  agent  for  the 
ten  of  the  orchestra.  Here  it  is 
nt  of  Clay  &  Newman  who  signs 
tract.  By  their  agent,  therefore, 
Qtract  to  supply  the  defendant  with 
om  this  company.  No  doubt  the 
y  might  have  sued  by  shewing  that 

Newman  were  their  agents,  but 
►es  not  prevent  Clay  &  Newman 
wea  suing  as  plaintiffs. 
R80N,  B. — On  the  face  of  this  con- 
body  is  bound  but  Clay  &  Newman, 

agent  who  signs  is  alleged  to  be 
it  of  Clay  &  Newman. 
:iN,  B. — I  think  this  contract  was 
r  the  express  purpose  that  Clay  & 
1  might  sue  on  account  of  the  diffi- 
finding  out  all  the  members  of  the 

Rule  refused. 


'HE  EXCHEQUER  CHAMBER.] 
>  JONES  V,  JOHNSON  AND  MORGAN. 

^al  Corporation — Borough  Rate^-' 
Rate  in  Public — Retrospective  Rate 
nee  between  Mayor* s  Warrant  and 
er^s  Precept  as  to  time  of  Payment — 
Warrant. 

own  council  of  the  borough  of  Litch- 
ie  an  estimate  for  a  borough  rate, 
uded  in  it  an  item  of  1051,  148,  6d, 
H  of  arrears  for  three  years  and  m 
m  annuity,  granted  by  them  as  com- 
%  to  a  discharged  town  cUrk^  who, 
p  satisfied  with  the  same,  had  brought 
il  respecting  it,  which  was  still  unde^ 
ten  the  borough  rate  was  made.  The 
contained  also  a  sum  of  800/.  in 
]f  unascertained  law  costs  due  to  the 
imon  clerk,  including  in  that  amount 
sement  of  4671,  which  was  paid  by 

(2)  Not  reported. 

[8)  Pollock,  C.B.  was  absent. 


the  town  clerk  spontaneously  to  prevent  an 
execution  for  that  amount  issuing  against  the 
corporation.  The  bill  of  costs  had  not  been 
delivered  when  the  estimate  and  rate  were 
made.  The  council  ordered  a  borough  rate 
to  be  made  for  the  amount  of  the  estimate  at 
a  meeting  which  was  not  a  public  meeting. 
On  the  I9th  of  July  1847,  the  mayor 
made  his  warrant  ordering  the  treasurer 
'*  within  one  hundred  days  from  the  date 
thereof**  to  demand  from  the  overseers  of 
parishes  within  the  borough  the  sums  assessed 
on  them  respectively.  The  treasurer  on  the 
same  day,  by  his  precept  to  the  overseers, 
required  that  *'  within  one  hundred  days  next 
after  the  receipt  thereof  by  them,**  they  should 
pay  him  the  amounts  out  of  the  poor-rates.  It 
was  not  until  the  29th  of  July  thai  this  pre^ 
cept  was  served  on  the  plaintiff,  who  was  an 
overseer  of  one  of  the  parishes  in  the  borough. 
In  March  following,  the  plaintiff  went  out 
of  office,  not  having  paid  to  the  treasurer  all 
that  was  due  in  respect  of  the  borough  rate. 
After  that  he  was  summoned  before  the  de- 
fendants, both  of  whom  were  Justices  of  the 
borough  (one  of  them,  Johnson,  being  also 
mayor),  who  ultimately  issued  a  distress 
warrant,  signed  by  both  defendants  as  JuS' 
tices,  and  by  Johnson  also  as  mayor,  under 
which  the  plaintiff  *s  goods  were  taken  for 
the  non-payment  of  the  rate.  The  plaintiff 
brought  replevin. 

Held,  that  it  is  not  necessary  that  a  borough 
rate  should  be  made  in  public. 

Held,  also,  that  the  items  of  105/.  and 
800/.  could  not  he  considered  as  bygone 
expenses  so  as  to  make  the  rate  retrospective 
in  respect  of  them ;  as  the  questions  relating 
to  the  first  sum  was  still  under  appeal,  and 
with  regard  to  the  second  that  the  council 
were  justified  in  treating  the  costs  of  litiga- 
tion as  expenses  not  actually  incurred  before 
the  delivery  of  the  attorney* s  hill ;  and  that 
at  all  events  as  the  plaintiff  had  not  appealed 
against  the  rate,  it  must  be  taken  as  good  as 
regards  the  defendants. 

Quaere —  Whether  a  borough  rate  made  for 
the  payment  of  expenses  already  incurred 
under  the  statute  5  4*  6  Will.  4.  c,  76. 
would  he  bad  though  retrospective,  and 
whether  Woods  v.  Reed  can  be  supported. 

Held,  next,  that  the  variance  between  the 
time  for  payment  in  the  mayor* s  warrant  and 
the  treasurer's  precept  was  immaterial,  and 
that  the  plaintiff  could  not  complain  qf  it^  as 
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the  precept  gave  him  a  longer  Hme  for  pay- 
ment than  the  mayor's  warrant  directed, 

Heldy  further,  that  the  plaintiff  was  liable 
to  the  distress,  although  he  had  gone  out  of 
office  before  the  distress  warrant  was  executed, 
as  he  was  an  offender  under  the  act,  which 
provides  that  the  goods  of  the  offender  should 
be  seized,  and  the  existing  overseers  had 
power  to  make  a  rate  to  reimburse  ?Um, 

Held,  lastly,  that  the  signature  by  John- 
son as  Justice  to  the  distress  warrant,  did  not 
prevent  the  warrant  from  being  his  warrant 
as  mayor  also, 

[For  the  report  of  the  above  case,  see 
21  Law  J.  Rep.  (n.s.)  M.C.  p,  102.] 


..} 


THE    DUKE   OF   BEAUFORT    V. 
VIVIAN. 


1852 

April  28. 

Trespass — Pleading  —  Abuttals 
Gen.  Nil.  Term,  4  Will.  4. 


'Reg. 


A  declaration  in  trespass  sufficiently  de- 
scribes the  locus  in  quo  by  name,  within  the 
Reg.  Gen.  HU.  term,  4  WUl.  4,  by  stating 
it  to  consist  of  **  certain  lands  of  the  plaint^ 
covered  with  water,  being  the  bed  and  chan- 
nel of  the  river  Tawe,  and  under  the  same, 
in  the  several  parishes  of  L.  and  L,  in  the 
county  of  G.*' 

Trespass  for  breaking  and  entering 
"  certain  lands  of  the  plaintiff  covered  with 
water,  being  the  bed  and  channel  of  the 
river  Tawe,  and  under  the  same  in  the 
several  parishes  of  Llansamlet  and  Llan- 
gavelach,  in  the  county  of  Glamorgan." 

Special  demurrer,  the  cause  assigned 
being  that  the  closes  in  which,  &c.  were 
not  designated  by  name,  abuttals,  or  other 
description,  according  to  the  rule  of  court. 

Quain,  for  the  defendant,  in  support  of 
the  demurrer.— This  is  an  evasion  of  the 
rule  of  court,  Hil.  term,  4  Will.  4. 

[Parke,  B. — Why  so  ?  Is  it  not  a  com- 
pliance with  the  rule  that  the  place  must 
be  "  designated  in  the  declaration  by  name, 
or  abuttals,  or  other  description"  ?  Here 
it  is  described  by  name.] 

If  the  issue  on  the  plea  of  "  not  pos- 
sessed" in  this  case  were  found  for  the 
plaintiff,  it  would  be  evidence  of  his  being 
entitled  to  the  whole  bed  of  tlie  river  in  the 
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was  a  writ  of  errpr  from  the  judg- 
'  the  Court  of  Exchequer  in  &your 
)]aintiff,  on  a  motion  in  arrest  of 
Dty  made  on  the  ground  of  the  had* 
the  deckration  in  an  action  on  an 
The  declaration  is  sufficiently  set 
he  report  of  the  case  in  the  Court 

»,  for  the  plaintiff  in  error  (Feb.  6). 
f  the  award  is  bad  for  order- 
nm  of  money  to  be  paid  into  the 
of  the  arbitrator.  An  arbitrator 
authority  to  constitute  himself  the 
of  the  party.  Payment  to  a 
r  for  the  benefit  of  the  party  may 
1,  if  it  appears  to  be  for  his  benefit 
Bce  of  the  award — Moore  v.  Bedel 
'd  V.  Bird  (3)  and  Dale  v.  Mottram 

n[£,   J. — Does  it  not    so   appear 

he  payment  to  the  arbitrator  cannot 
he  plaintiff's  good,  but  might  pos- 
ibject  him  to  great  detriment.  The 
placed  in  peril.  The  plaintiff  has 
xool  over  the  arbitrator.  Neither 
Court. 

7LE,  J. — Suppose  the  award  had 
iiat  the  arbitrator  was  authorized 
plaintiff  to  receive  the  money  for 
»uld  it  not  have  been  good  ?  Must 
;  assume  that  the  arbitrator  had 
y  to  receive  it  unless  the  contrary 
ved?] 

y  audiority  had  been  given  by  the 
*  ta  the  arbitrator,  the  submission 
hew  it.  The  Court  cannot,  without 
ntend  that  there  was  an  authority 

JLE,  J. — Does  not  the  plaintiff,  by 
^  this  action,  adopt  the  act  of  the 
or  and  ratify  it  ?] 

s  been  decided  that  an  award  order- 
jrment  to  an  arbitrator  is  bad  — 
dv.  Bussfield{5)  and  In  re  Mackay 

TE80N,  J.  referred  to  Snook  v.  HeU 

.] 

)  20  Law  J.  Rep.  (n.8.)  Exch.  4»5. 

:)  10  Rep.  131,  6. 

)  1  Salk.  74. 

r)  2  Baniard.  291. 

)  Cro.  Jac  677. 

i)  2AcL&E.  350. 

)  2  Chit  Rep.  43. 


That  case  was  not  the  case  of  payment  to 
the  arbitrator,  but  to  an  agent  of  the  parties. 
If  it  be  not  distinguishable,  it  must  be 
considered  to  be  overruled  by  In  re  Mackay. 
Possibly  a  direction  in  an  award  to  pay  a 
stranger  may  be  good,  but  the  arbitrator 
stands  on  a  different  footing.  It  is  contrary 
to  principle  to  allow  an  arbitrator  to  get 
possession  of  the  fund  in  dispute.  Se- 
condly, the  arbitrator  being  only  autho- 
rized to  decide  on  joint  disputes,  had  no 
right  to  decide  on  a  separate  matter.  The 
passage  relied  upon  in  Watson  on  Awards^ 
182,  is  not  supported  by  the  cases  of 
Amoldy.  Pole{S)  andAthelsiony.  Moon{9). 

[Patteson,  J. — Have  you  any  right  to 
assume  that  the  award  is  on  a  separate 
matter  between  the  plaintiff  and  defen- 
dant?] 

Assuming  that  the  matter  in  dispute 
was  a  joint  matter,  in  which  the  plaintiff 
was  interested  on  the  one  side  and  the 
defendant  and  S.  Adcock  on  the  other, 
still  the  arbitrator  ought  not  to  have  con- 
fined himself  to  ordering  the  defendant 
to  pay,  but  he  ought  to  have  dealt  some- 
how with  the  other  party  on  the  side  of  the 
defendant.  Whether  that  party  is  to  pay 
or  not  is  uncertain.  He  referred  to  Bean 
V.  Newbury  (10),  Garland  v.  Noble  (11), 
Joyce  v.  Haines  (12)  and  Morden  v.  Hart 
(18). 

MelloTf  for  the  defendant  in  error,  was 
not  called  upon. 

Cur,  adv.  vuU^ 

Patteson,  J.  now  gave  judgment. — ^This 
was  an  action  upon  an  awa^.  The  declara- 
tion states  that  certain  disputes  and  differ- 
ences had  arisen  and  were  pending  between 
the  plaintiff  of  the  one  part,  and  the  defen- 
dant and  another  person  of  the  name  of 
Adcock  of  tlie  other  part ;  and  thereupon 
they  referred  mutually  the  said  disputes 
and  differences  between  them  the  said 
parties  to  the  award  of  two  persons,  Thomas 
Sharpe  and  R.  Inett.  That  the  arbitrators 
made  their  award  of  and  concerning  the 
matters  in  difference  so  referred  to  them, 

(8)  Rol.  Abr.  Ut  'Arbitration/  D,  5. 

(9)  Coniyn'8  Rep.  547. 

(10)  1  Lev.  139. 

(11)  IJ.  B.  Moore,  187. 

(12)  Hard.  399. 

(13)  Styles,  471. 
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been  suggested  either  in  Snooh  v. 
'  Gg  Inre  Mackay ;  and  perhaps  it 
t  be  the  correct  view  of  the  case, 
throw  it  out.  But  whether  Sharpe 
le  by  the  award  the  agent  of  the 
r  or  of  the  defendant,  we  think  it 
itly  appears  that  the  payment  was 
benefit  of  the  plaintiff,  which  is  the 
pon  which  most  of  the  cases  turn. 
»re,  the  second  objection  cannot  be 
sd.  The  ponsequence  is,  that  the 
nt  of  the  Court  below  must  be 
L 

Judgment  affirmed. 


^CROUCH   V.    THE   LONDON    AND 
•       <        NORTH-WESTERN      RAILWAY 
*    (       COMPANY. 

pay  Company — Pleadiny — Bailment^ 
mtative  Traverse  of, 

.  The  declaration  alleged  that  the 
\nis  were  common  carriers  of  goods 
r,  and  that  the  plaintiff  delivered  to 
r  tueh  common  carriers  a  package  to 
led  by  them  to  the  Euston  station,  and 
he  safely  and  securely  kept  by  them 
plaintiff,  and  that  it  became  the  duty 
defendants  safely  and  securely  to 
nd  keep  the  package.  Breach,  that  the 
ints  did  not  safely  and  securely  carry 
Cf  but  that  through  their  negligence  it 
rf.  Plea,  that  the  defendants  gave 
(0  the  plaintiff  that  ^ey  would  not 
my  package  containing  several  pack* 
Idressed  to  and  intended  for  several 
unless  the  addresses  and  contents  of 
losed  packages  were  declared,  and 
\y  would  not  he  responsible  for  such 
i,  unless  such  declaration  were  made; 
ih  of  the  packages  in  question  con* 
several  parcels  addressed  to  and  in- 
far  different  parties,  and  that  the 
tet  and  contents  of  the  inclosed  parcels 
4  declared. 

i,  on  demurrer,  that  the  plea  amounted 
ryumentative  traverse  of  the  bailment 
in  the  declaration. 

u  The  first  count  stated  that  the 
Inti  were  common  carriers  of  goods 
iverpool  to  London,  and  were  pos- 
of    premises    called    the    Euston 


station  ;  that  the  plaintiff  delivered  to  the 
defendants,  as  such  common  carriers,  and 
the  defendants  received,  a  package  contain- 
ing divers  goods,  to  wit,  &c.  to  be  carried 
by  the  defendants  to  the  Euston  station,  and 
there  to  be  safely  and  securely  kept  by  the 
defendants  for  the  plaintiff;  that  it  became 
the  duty  of  the  defendants  safely  and  se- 
curely to  carry  and  keep  the  package.  Breach 
that  they  did  not  safely  and  securely  carry 
the  package,  but  that  through  their  negli- 
gence the  package  and  its  contents  were 
lost.     The  second  count  was  similar. 

Plea  to  both  counts,  that  the  defendants 
gave  notice  to  the  plaintiff  that  they  would 
not  carry  any  package  containing  several 
packages  collected  from  different  parties, 
and  addressed  to  and  intended  for  several 
different  parties,  although  inclosed  in  one 
package  and  addressed  to  one  party,  unless 
the  addresses  on  the  inclosed  packages  and 
their  contents  were  declared ;  and  ftirther, 
that  the  defendants  would  not  be  respon- 
sible for  any  such  package  or  the  contents 
unless  such  declaration  should  be  made 
and  the  particulars  declared ;  and  that  the 
defendants  carried  on  their  business  on  the 
terms  contained  in  the  said  notic.  That 
each  of  the  packages  contained  inclosed 
three  parcels,  received  by  the  plaintiff 
from  three  different  parties,  and  the  frames 
were  addressed  to  and  intended  for  three 
different  parties,  and  that  the  fact  that 
the  package  contained  such  parcels  was 
not  declared  to  the  defendants,  and 
that  the  defendants  never  consented  to 
subject  themselves  to  any  responsibility 
contrary  to  the  terms  of  the  notice. 

Special  demurrer,  assigning,  amongst 
other  causes,  that  the  plea  denied  argumen- 
tatively  that  the  packages  were  delivered 
to  and  received  by  the  defendants  as  com- 
mon carriers. 

J.  Browne,  for  the  plaintiff. — ^The  pleas 
are  bad  as  amounting  to  an  argumentative 
traverse  of  the  bailment  stated  in  the 
declaration.  In  Shaw  v.  the  York  and 
North  Midland  Railway  Company  (1)  the 
bailment  was  directly  traversed,  but  the 
horses  having  been  received  subject  to  a 
notice,  it  was  held  that  the  contract  in  the 
declaration  that  the  defendant  received  the 

(1)  13  as.  Rep.  347;  8.  c.  18  Law  J.Rep.(M.8.) 
Q.B.  181. 
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hones  to  be  safely  and  securely  carried  by 
them  was  disproved.  In  ^Vffld  v.  Pickford 
(2)  the  notice  was  different.  There  the 
objection  to  argumentativeness  was  taken, 
but  was  answered  in  the  judgment  of  the 
Court.  The  notice  in  that  case  did  not  aver 
that  the  defendants  would  not  carry  goods 
of  any  description  unless  they  were  insured 
— Austin  V.  the  Manchester,  Sheffield  and 
Lincolnshire  Railway  Company  (3)  is  in 
point. — (He  was  then  stopped  by  the 
Court.) 

Atherton  contra,  for  the  defendants.— 
If  the  pica  docs  not  contradict  the  facts 
stated  in  tlie  declaration,  but  shews  facts 
consistent  with  them,  the  effect  of  which  is 
to  raise  a  limited  liability,  then  tlic  liability 
stated  in  the  declaration  is  rebutted  and 
the  plea  is  good.  In  Shaw  v.  the  York 
and  North-Midland  Railway  Company  the 
worrls  "  safely  and  securely"  were  im- 
portant, but  they  are  not  so  in  this  case. 

Per  Curiam  (4). — The  plaintiff  is  enti- 
tled to  judgment.     This  is  as  clear  a  case 
of  an  argumentative  traverse  as  can  be. 
The  defendants  may  amend ;  otherwise, 
Judgment  for  the  plaintiff. 


'.-.} 


LAN  DM  ANN  V,  ENTWISLE. 


1852 
May 

Railway  Company  —  Provisional  Com- 
mittec — L  iability  of —  Contract — Sufficiency 
of  Funds, 

The  plaintiff  became  engineer  to  a  pro* 
jected  railway  company,  on  the  terms  contained 
in  the  following  resolutions  : — 2'hat  the  pro- 
visional  committee  disclaimed  the  intention 
of  taking  on  themselves  any  personal  respon- 
sibilitg  as  regarded  the  expenses  incurred  or 
to  be  incurred  in  or  about  the  company ;  and 
that  no  such  responsibility  should  attach  to 
them ;  that  it  was  clearly  understood  that 
the  pl-aintiff  should  not  have  any  personal 
claim  against  any  member  of  the  committee, 
and  that  the  plaintiff  would  make  no  claim 
for  his  personal  services  until  there  should 

(2)  8  Mw.  &  \V.  -tW;  8.C.  10  Law  J.  llei>.(NA) 
Kxch.  382. 

(:j)  20  Law  J.  Kip.  (n.s.)  aB.  440. 

(4)  Pollock,  C.B.,  Parke,  B.,  Aldcrson,  B.  and 
Martin,  B. 


be  sufficient  fnnds  of  the  eempemg  to  meet 
any  demand  he  mght  he  eniiiied  to  make. 
The  plaintiff  also  stated  in  a  ietier^  that  ke 
never  understood  that  unless  the  project  were 
successful  the  engineers  were  to  abandon  all     ^ 
claim^  but  he  did  understand  that  the  ta^-    .^ 
viduals  comprising  the  committee  were  not  fo  ^^ 
be  held  personally  liable^     Deposits  to  Me-^^ 
extent  o/4,168/.  were  received  by  the  com  ^^ 
pany^  which,  on  the  project  being  abandoned^  '^^ 
were  returned  to  the  depositors,   ThepiaMg^^ 
having  brought  an  action  against  a  f  rrrriii rrtiff  -^^ 
committee-man  to  recover  upwards  of  500L»  ^ 
— Held,  that  the  defendant  was  not  jirriwi^  ^^ 
ally  liable,  the  plaintiff  having,  in  fact,  ri —   ^^ 
sented  to  be  paid  out  of  such  funds  as  shouL^     a 
be  properly  applicable  towards  satisfactit 
of  his  claim^  and  there  being  no  funds  ttftk 
description. 

Assumpsit  for  work  and  labour,  &c.,  ^^ 
on  an  account  stated.     Plea,  non  assni^^ 
sit. 

At  the  trial,  before  Pollock,  C.B.  at  the 
Westminster  sittings  after  Hilary  tenn  lai^ 
the  facts  were  as  follows  : — ^The  plaint^ 
wlio  was  an  engineer  and  surveyor,  had  hem 
employed  in  tiuit  character  by  die  pron- 
sional  committee  of  the  Kentish  Raflwij.  / 

At  a  meeting  of  the  provisional  eommit-  / 

tee,  held  on  the  12th  of  August  1844,  it 
which  the  defendant  was  present,  sid  to 
which  the  plaintiff  was  a  party,  one  of  the 
resolutions  was  —  "That  the  provukmil 
committee  disclaim  the  intention  of  takmg 
on  themselves  any  |)ersonal  responiibilhy 
as  regards  the  expenses  incurred  or  to  be 
incurred  in  or  about  the  company,  and  ttot 
no   such    responsibility    shall    attach  t0 
them.*'    Anotlier  resolution  adopted  at  the 
same  meeting  was  in  these  terms—'*  Thit 
it  be  a  recommendation  to  the  committee 
of  management  to  endeavour  to  secure  the 
valuable  services  of  Josei)h  Locke,  finbi 
the  eminent  engineer,  in  addition  to  dMitt 
of  Colonel  Landmann  (the  plaintifi)i  the 
original  projector  of  the  railway,  it  bdsf 
clearly  understood  that  neither  of  those  po 
tlemen  shall  have  any  personal  claim  ngdjt 
any  member  of  the  provisional  oommittec 
On   tlic  11th  of  October  following,  ' 
])laintiff  wrote  to  the  solicitor  of  the  cc 
pany  as   follows : — "  I  never  undent 
tliat  unless  the  project  were  succesBful 
engineers  were  to  abandon  all  claim,  \ 
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identand  tbat  the  individuals  com- 
;  the  committee  were  not  to  be  held 
Ally  liable." 

the  17th  of  October,  at  a  meeting  of 
immittee  of  management,  at  which 
untiff  was  present,  it  was  ''  resolved 
leasrs.  Lake  &  Co.  be  requested  to 
d  the  survey  in  such  manner  as  may 
ind  advisable,  Colonel  Landmann 
;  that  he  would  render  any  assistance 
power,  and  that  he  would  make  no 
Ua  his  personal  services  or  for  those 
assistant,  Mr.  Pinhom,  until  there 
.  be  sufficient  funds  of  the  company 
St  any  demand  he  might  be  entitled 
Le*"  At  a  meeting  of  the  committee 
lagement  on  the  29th  of  October,  it 
served  that  it  was  absolutely  neces- 
3  provide  a  fund  in  order  that  the 
8  of  the  line  might  be  immediately 
ded  with,  and  *'  that  the  committee 
(Ives  be  answerable  to  the  extent  of 
.  to  be  applied  to  engineering  and 
ing  purposes."  The  deposits  paid 
e  hands  of  the  committee  amounted 
58^,  and  the  scheme  having  been 
uds  abandoned,  in  consequence  of 
rangement  entered  into  with  the 
•Eastern  Railway  Company,  the 
ttee  returned  the  deposits  to  the 
ibera.  The  plaintiff's  demand 
ted  to  upwards  of  500/.  For  the 
ant  it  was  contended  that  under  the 
circumstances  he  was  not  liable; 
le  learned  Judge  being  of  that  opi- 
be  defendant  had  a  verdict,  leave 
reserved  to  the  plaintiff  to  move  to 
%  verdict  for  him  for  350/.  if  the 
should  think   the    defendant   was 

A.  Cockbum  having  obtained  a  rule 
3ordingly, 

AUamey  General  (Sir  F,  Thesiger), 
n$  and  Smythies  with  him)  shewed 
—The  plaintiff  is  bound  by  the  reso- 
adopted  at  the  meeting  of  the  1 2th  of 
ty  and  cannot  make  the  members  of 
lYisional  committee  personally  liable 
\  Ua  payment.  He  will  probably 
Mm  an  understanding  that  the  con- 
ana  of  the  subscribers  were  to  form 
ayailable  for  all  necessary  expenses, 
at  his  bill  is  one  of  those  expenses. 
position  cannot,  however,  be  sup- 
The  deposits  in  question  were 
rr  Skriks,  XXL— Exohe<2. 


not  a  fund  to  which  the  plaintiff  was  to 
look.  They  were  intended  to  provide  for 
petty  cash  expenses,  and  other  small  inci- 
dental charges,  and  were  never  designed  to 
include  the  heavy  charges  of  the  surveyor. 
It  was  the  duty  of  the  provisional  commit- 
tee, as  soon  as  the  scheme  was  abandoned, 
to  pay  back  the  deposits  to  the  depositors. 
This  they  did.  There  does  not  exist, 
therefore,  any  fund  out  of  which  the  plain- 
tiff is  entitled  to  be  paid.  Aahpitel  v.  Ser^ 
combe  (1)  and  Higgins  v.  Hopkins  (2)  may 
be  relied  on  by  the  plaintiff,  but  are  not 
applicable,  as  there  nothing  was  said  about 
personal  liability.  In  the  present  case 
there  never  existed  any  personal  contract 
between  the  plaintiff  and  the  defendant, 
which  became  an  absolute  one  on  its  turn- 
ing out  that  there  were  funds  in  the  hands 
of  the  provisional  committee,  for  the  plain- 
tiff expressly  stipulated  that  the  provi- 
sional committee  should  not  be  personally 
liable. 

[Parke,  B. — The  deposits  were  not  ap- 
plicable to  the  payment  of  the  plaintiff, 
for  when  the  scheme  failed  it  became  the 
duty  of  the  committee  to  return  them  to 
the  subscribers.] 

(He  was  then  stopped  by  the  Court.) 
Sir  A.  Cockbum,  Bramwell  and  Wilkin^ 
son,  contra. — The  question  in  this  case  is, 
what  was  the  contract  entered  into  between 
the  parties,  and  that  is  to  be  collected  from 
all  the  letters  and  resolutions  of  the  com- 
mittee of  the  company.  The  resolution 
of  the  12th  of  August,  in  which  the  com- 
mittee ''disclaim  the  intention  of  taking 
on  themselves  any  personal  responsibi- 
lity," is  explained  by  the  resolution  of 
the  1 7th  of  October,  in  which  the  plaintiff. 
Colonel  Landmann,  says  he  will  make  no 
claim  ''until  there  should  be  sufficient 
funds  of  the  company  to  meet  and  de- 
mand he  might  be  entitled  to  make." 
The  intention  of  the  plaintiff  is  rendered, 
if  possible,  still  clearer  by  his  letter  of 
the  11th  of  October,  and  it  is  plain  that 
the  understanding  of  the  parties  was  this  : 
that  as  soon  as  sufficient  funds  should  be 
collected  the  plaintiff  should  have  a  right 
of  action  against  any  member  of  the  pro- 

(1)5  Exch.  Rep.  147  ;  8.  c.  19  Law  J.  Rep.  (n.8.) 
Exch.  82. 

(2)  8  Exch.  Rep  168;  «.c.  18  Law  J.  Rep.(N.a.) 
Exch.  118. 
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visional  committee.  It  cannot  be  contended 
that  the  meaning  of  his  contract  was  that 
he  should  not  be  paid  until  the  company 
had  been  fully  established.  The  plaintiff 
was  not  bound  to  consider  the  liabilities 
that  the  provisional  committee  had  incurred 
with  the  subscribers.  Sufficient  funds  had 
been  collected  for  the  satisfaction  of  his 
claim,  and  he  ought  to  have  been  paid  the 
amount.  Again,  if  the  Court  should  be 
of  opinion  that  he  is  not,  under  the  terms 
of  this  contract,  entitled  to  be  paid  for  his 
engineering  services,  at  all  events  he  is  to 
be  remunerated  for  his  work  as  a  surveyor. 

Parke,  B. — This  rule  must  be  dis- 
charged. The  case  is  a  very  clear  one. 
There  was  no  contract  that  the  plaintiff 
should  be  paid  absolutely  and  at  all  events ; 
but  he  took  his  chance  as  to  there  being 
funds,  in  which  case  be  would  have  been 
paid.  The  plaintiff^s  own  letter  of  the 
11th  of  October  shews  that  the  defen- 
dant made  no  contract  to  pay  him,  and 
therefore  he  is  not  entitled  to  sue.  It  is 
by  no  means  an  uncommon  case  for  such 
a  contract  as  this  to  be  made  where  a  party 
looks  only  to  certain  funds  and  not  to  the 
responsibility  of  individuals. 

Platt,  B. — I  am  of  the  same  opinion. 
The  action  cannot  be  maintained  unless 
there  existed  a  personal  responsibility  on 
the  part  of  the  defendant  to  pay  the  plain- 
tiff. Now  it  is  clear  that  by  the  resolution 
of  the  17th  of  October  the  provisional  com- 
mittee repudiated  all  personal  responsibility 
on  their  part,  and  stated  that  the  plaintiff 
was  to  have  no  claim  against  them  unless 
there  should  be  sufficient  funds.  The 
meaning  of  that  is,  that  there  should  exist 
funds  of  that  description  which  the  com- 
mittee could  properly  **  apply  towards 
payment  of  plaintiff's  claim."  Now  the 
sum  of  4,168/.,  which  consisted  of  deposits, 
was  not  a  fund  of  that  description  which 
could  properly  be  applied  in  satisfaction 
of  the  plaintiff's  demand ;  for  on  the 
abandonment  of  the  scheme,  all  the  depo- 
'sitors  were  entitled  to  call  for  repayment 
of  their  deposits.  The  sum  in  question, 
therefore,  was  not  available  in  satisfaction 
of  the  plaintiff's  demand,  and,  therefore, 
there  were  not  sufficient  funds  out  of  which 
he  was  entitled  to  be  paid. 

Martin,  B, — This  case  has  been  put  to 


us  in  the  way  that  a  counsel  puts  a  case 
to  the  jury.     He  tells  them  that  the  plain- 
tiff has  done  the  work,  &at  be  is  entided 
to  be  paid  for  it,  and  he  desires  the  juiy, 
and  frequently  with  success,  to  infer  diat 
there  exists  a  contract  and  that  tlie  party 
charged  is  actually  liable.     The  answer  is^ 
that  the  contract  between  the  parties  is  t<^ 
be  looked  at  for  the  purpose  of  ascertaining 
with  whom  the  liability  rests.   Now,  in  th^ 
case,  was  there  an  obligation  on  the  ps*:::^ 
of  the  company  to  go  on  with  the  sehem^^ 
There  was  not.     They  had  power  in  t^s^ 
respect  to   act  as  they  pleased,  and  ^^ 
engineer  could  not  compel  them  to  go  ^^^ 
He  took  his  chance  of  payment  prori^^' 
the  scheme  succeeded,  and  in  that  case  /^^ 
would  have  been  paid  handsomely. 
Pollock,  C.B.  concurred. 

Rule  dUeharyed, 


} 


HUNT   V.  HEWITT.* 


1852. 

June  8. 

Production  and  Inspection  of  DoewnU 
—Practice  under  the  14  ^  15  Viet.  c.  99. 
s.  6. 

The  power  to  order  an  inspection  of  den- 
ments  given  by  the  14  ^  15  Fid.  e.  99.  «•  fi- 
ts not  a  power  of  compelling  the-diseoftry  of 
documents  in  the  possession  of  the  offontt 
party.  To  obtain  such  inspectian,  it  wui  he 
shetffn  that  an  action  or  legal  proceed  ^ 
pending ;  that  there  are  dreumstaneti  Pif- 
ficient  to  establish  a  prim&  fade  esie  ^^ 
the  documents  are  in  the  possession  or  wier 
the  eontroul  of  the  opposite  party,  md  t^ 
they  relate  to  sueh  action  or  legtd  prooeed- 
ing ;  and  that  the  applicant  would  byahUi^ 
discovery  or  other  proceeding  in  equity  ottoM 
an  inspection. 

The  right  of  a  plaintiff  in  equity  k  o 
discovery  is  limited  to  a  question  is  ^^ 
cause,  and  to  such  material  doeumsi^  ^ 
relate  to  the  proof  of  the  applicant**  tue 
on  the  trial,  and  does  not  extend  to  Hie  Sit- 
covery  of  the  manner  in  which  the  oppesiof* 
case  is  to  he  established,  or  to  evideneewkie^ 
relates  exclusively  to  his  case.  Under  i^ 
statute,  the  appUeant  must  therefore  skeutke 
nature  of  the  quBstUm  to  be  triedy  and  tt^ 

*  This  case  was  decided  in  Triai^  temit  ^^ 
on  account  of  its  importance  it  Is  Inaerted  out  of  H> 
order. 


KI.) 


EASTER  TERM,  1B52. 


211 


\j/hiefU  dUiinctneu  the  reason  of  the 
Uion  and  the  nature  of  the  documents^ 
r  U>  aatitfy  the  Court  or  Judge  that 
eumetUs  are  desired  to  enable  the 
lo  support  his  oum  case^  and  not  to 
fhw  in  the  case  of  his  opponent ;  and 
^  the  opponent  nu^y  admit  or  deny 
gsessiou  of  the  documeniSt  or  excuse 
oroduetion  on  the  (ground  that  they 
exobuiveUf  to  his  own  case^  or  that  he 
ileged  from  producing  them, 
ire,  therefore^  to  an  action  by  an 
'et  for  the  commission  due  for  super- 
Iny  certain  buHdinys  for  the  defendant^ 
'davit  in  support  of  a  rule  for  inspect- 
t€  plaintiff's  journal  or  day -book 
I  thai  the  work  was  never  done ;  that^ 
%  it  was  charged  at  too  high  a  rate^ 
80  that  it  was  done  upon  the  credit  of 
r,  but  the  authority  of  that  other  to 
the  defendant's  credit  was  not  nega- 
-^Heldf  that  although  the  affidavit 
efective  in  this  respect,  yet  that  the 
ant  was  entitled  to  the  inspection^  to 
there  were  any  entries  relating  to  the 
and  what  prices  were  charged, 

B  was  an  action  brought  by  the 
ff  to  recover  bis  commission  as  an 
ict,  for  surveying  and  superintending 
ilding  of  certain  bouses  on  the  estate 
defendant.   An  application  bad  been 

by  the  defendant  to  Platt»  B.  at 
ers,  for  an  order  to  inspect  all 
tents  in  the  custody  or  under  the 
ul  of  the  plaintiff  relating  to  the 
^  particularly  the  day-book  or  jour- 
id  of  any  other  books  containing  an 
of  business  done  for  the  defendant, 

several  other  persons  named,  and 
i  plans  in  his  possession  or  custody 
r  houses,  drains,  roads,  carcasses,  or 
portions  of  the  defendant's  estate  in 
t  to  the  alleged  surveying  and  super- 
ing  the  erection  and  formation  of 
tl^  action  was  brought.  His  Lord- 
Dade  an  order  for  the  inspection  of 
ins  only.  An  application  was  there- 
aiade  to  the  Court,  and  a  rule  was 
ed  for  an  inspection  of  the  day-book 
mal  of  the  plaintiff,  so  far  as  related 
I  action,  and  for  liberty  to  take  an 
ned  copy  thereof.  The  affidavit  was 
by  the  brother  of  the  defendant,  who 
so  his  attorney  in  the  action,  and  was 


as  follows : — '*  That  this  action  was  brought 
against  the  defendant  by  the  plaintiff,  for 
the  recovery  of  the  sum  of  255/.,  alleged 
by  the  plaintiff  to  be  due  to  him  for  super- 
intending the  erection  of  certain  premises 
on  a  certain  estate  of  the  defendant,  situate 
in  the  Wandsworth  Road,  in  the  county  of 
Surrey,  and  the  formation  and  laying  out 
of  certain  roads  and  drains  on  the  said 
estate,  between  the  months  of  August 
1850  and  March  1851.  That  the  plaintiff 
never  had  any  communication  with  the 
defendant  till  after  the  commencement  of 
this  action,  and  be  never  was  employed  by 
the  defendant  himself,  but  that  all  orders 
received  by  the  plaintiff  were  given  by  this 
deponent,  and  not  otherwise.  That  he  has 
reason  to  suspect,  and  does  suspect,  and 
verily  believes  that  the  plaintiff  never  did 
any  portion  of  the  work  sought  to  be 
charged  for  in  this  action,  and  moreover 
that  the  plaintiff  never  did  give  credit  to 
the  defendant,  but  hath  always  given  credit 
to  this  deponent  alone.  That  the  sum 
charged  by  the  plaintiff  would  be  unreason- 
able and  excessive  for  the  work  done  by 
the  plaintiff,  if  any  work  actually  was  done ; 
and  that  the  plaintiff  keeps  books  and 
accounts  of  all  work  done  by  him,  and  this 
deponent  verily  believes,  and  that  counsel 
has  so  advised  this  deponent,  that  for  the 
purpose  of  defending  this  action,  and  in 
order  to  ascertain  whether  the  plaintiff  ever 
did  give  credit  to  the  defendant,  and  also, 
in  order  to  ascertain  whether  the  price 
charged  by  the  said  plaintiff  be  or  be  not 
unreasonable  and  excessive  for  the  work, 
if  any,  actually  done  by  the  plaintiff,  it  is 
very  important  and  necessary  to  obtain  an 
inspection  of  so  much  of  the  plaintiff's 
day-book  or  journal  kept  by  the  plaintiff, 
as  contain  entries  of  or  relating  to  all 
business  done,  or  purporting  to  have  been 
done,  by  him  and  his  clerks,  or  others, 
by  his  direction,  between  the  9th  of  August 
1850  and  the  ISth  of  April  1851,  in  and 
about  the  alleged  superintending  the 
erection  of  the  said  houses,  and  the  al- 
leged formation  and  laying  out  of  the  said 
roads  and  drains.  That  the  said  day-book 
or  journal  is  in  the  custody  or  under  the 
controul  of  the  plaintiff;  and  that  the  same 
relate  to  this  action,  and  that  until  after 
such  inspection  of  them  has  been  had 
the  defendant  cannot  properly  prepare  his 
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pleaa  to  the  declaration  in  t^is  cause ;  and 
Ihat  be  verily  believes  tbat  such  day-book 
or  journal  will*  if  produced,  Ornish  mate- 
rial evidence  in  support  of  the  defendant's 
case,  in  answer  to  the  claim  of  the  plaintiff, 
and  will  enable  the  defendant  to  establisb 
a  sufficient  answer  to  the  case  of  the  plain- 
tiff ;  and  that  the  inspection  of  such  day- 
book or  journal  is  necessary  and  material 
to  the  defence  of  this  action  as  part  of  the 
defendant's  ease,  and  in  particular  the  same 
will  furnish  material  evidence  to  shew  that 
the  plaintiff  never  did  any  portion  of  the 
work  sought  to  be  charged  for  in  this 
action,  and  that  the  plaintiff  never  did 
give  credit  to  the  defendant ;  and  that  the 
same  will  furnish  material  evidence  for 
the  defendant,  to  shew  that  the  claim  put 
forward  by  the  plaintiff  is  unreasonable 
and  excessive  in  amount  for  the  work  (if 
any)  actually  done  by  the  plaintiff." 

Against  this  rule. 

Lush  now  shewed  cause  (1). — The  de- 
fendant has  no  right  to  inspect  this  day- 
book of  the  plaintiff's,  for  the  affidavit 
merely  amounts  to  an  allegation  that  the 
party  making  it  believes  there  are  entries 
in  the  books  of  the  plaintiff  which  may, 
probably,  assist  the  defence  of  the  defen- 
dant. The  defendant  does  not  venture  to 
swear  that  he  did  not  authorize  the  attor- 
ney to  pledge  his  credit;  and  it  is  quite 
consistent  with  what  is  sworn,  that  the 
attorney  had  such  authority,  and  pledged 
the  credit  of  the  defendant  accordingly. 
He  is,  in  fact,  seeking  to  find  out  the 
plaintiff's  case.  The  plaintiff  swears  in 
his  affidavit  in  answer  that  he  was  em- 
ployed by  the  attorney  who  makes  the 
affidavit  as  agent  for  itke  defendant,  and 
that  he  never  gave  credit  to  the  attorney ; 
that  he  keeps  a  diary,  but  no  other  day- 
book or  journal ;  that  there  are  entries  in 
it  of  work  done  for  the  defendant  and  for 
other  people,  and  that  there  would  be 
great  difficulty  in  separating  the  items, 
and  that  its  production  will  not  furnish 
any  evidence  in  support  of  the  defendant's 
case.  It  is  a  fishing  application.  Story* s 
Equity  Jurisprudence,  s.  325.  was  cited. 

Honymany  in  support  of  the  rule. — It  is 
impossible  for  the  applicant  to  swear  posi- 
tively to  the  contents  of  documents  he  has 

(1)  January  3J, before  Pollock,  C.B.,  Parke,  B., 
Alderson,  B.  and  Martin,  B. 


not  seen,  ftnd  it  is  sufficient  that  It  is  stated 
that  the  books  would  shew  tliat  the  wotk 
was  not  done  as  alleged.     In  a  bfll  of  &- 
covery  in  equity  anything  may  be  itatedt  ^ 
as  it  is  not  made  on  oath* 

[Alderson,  B. — In  the  case  of  BoUom  r^^ 
the  Corporation  of  Liverpool  (9)  the  mi^^ 
laid  down   by  the   Lord  Chanoeilor  wi^ 
this :  "  A  party  has  a  right  to  the  prodo^^ 
tion  of  deeds  sustaining  his  right  iiflliiii^^ 
tively;    but  not  of  those  which  are  i^ 
immediately  connected  with   the  svppc^w 
of  his  own  title,  and  which  form  pvt    ^ 
his  adversary's.     He  cannot  call  for  tho^ 
which,  instead  of  supporting  his  title^  deitgt 
it  by  entitling  his  adversary.  Those  vxi^ 
which  both  claim  he  may  hare,  or  tlie» 
under  which  he  alone   claims.    Thus  at 
heir-at-law  cannot  in  that  character  etO 
for  the  general  inspection  of  deeds  m  ^ 
possession  of  the  devisee."] 

The  documents  sought  to  be  bspectri 
are  not  evidence  for  the  plidntifi  The 
affidavit  on  behalf  of  the  defendant  statei 
that  the  work  was  not  done,  that  no  ae& 
was  given  to  the  defendant,  and  thst  the 
charges  are  excessive. 

[Parke,  B. — You  might  hai«  bad  i 
right  if  it  had  been  sworn  that  the  woik 
had  been  ordered  for  some  one  else  tkn 
the  defendant.] 

[Alderson,  B. — It  does  not  seem  to  be 
sufficiently  shewn  what  the  entries  tie- 
The  affidavit  only  states  that  the  deponest 
"  has  reason  to  suspect  that  there  are  cer- 
tain entries  in  this  book."] 

In  equity,  if  a  defendant  will  not  dcoy 
that  the  books  sought  to  be  discovered -ve 
in  his  custody,  he  cannot  excuse  the  nss-' 
production  by  alleging  that  they  are  not 
relevant  to  the  matter  in  dispute.  Hefo- 
ferred  to  Pollock  on  the  Inspection  ofDoa^' 
ments,  The  Attorney  General  y.  iheC^r* 
poration  of  London  (3),  and  Smith  f.  ^ 
Duke  of  Beaufort  (4). 

[Parke,  B. — The  plamtiff  does  not  wj 
that  there  are  no  charges  relating  to  the 
claim  in  his  diary.] 

Cur.  adMi  w^' 

(2)  lMyl.&K.88;  s.c  1  Law  J.  Rei*.  Ctaoe. 
166. 

(3)12  BeaT.  8;  s.c  18  Uw  J.  Rep.  (W 
Chanc  SI  4. 

(4)  1  Ph.  209 ;  a.  c.  \Z  Law  J.  Rep.  C^^) 
Chanc*  83. 
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^ent  was  now  delivered  by — 

LOCKy  G.B.— After  stating  the  facts 
fening  to  the  order  of  Piatt,  B.,  his 
lip  said — ^An  application  was  then 
to  the  Court  upon  an  amended  affi- 
for  the  inspection  of  the  day-book 
^umal,  and  a  rule  nisi  granted.  It 
Murd  b^ore  us  in  the  course  of  Hilary 
Mid  we  took  time  to  consider,  not 
A  on  account  of  any  difficulty  in 
resent  case,  as  on  account  of  the 
amce  of  the  practice  under  the 
15  Vict.  c.  99.  s.  6,  upon  which  it  is 
lely  desirable  to  lay  down  some  rules. 
iction  is  in  these  words :  "  Whenever 
(tion  or  other  legal  proceeding  shall 
brth  be  pending  in  any  of  the  superior 
I  of  common  law  at  Westminster  or 
A,  or  the  Court  of  Common  Pleas 
e  county  palatine  of  Lancaster,  or 
nirt  of  Pleas  for  the  county  of  Dur- 
Buoh  Court  and  each  of  tiie  Judges 
f  may  respectively,  on  application 
for  such  purpose  by  either  of  the 
its,  compel  the  ^opposite  party  to 
the  party  making  the  application  to 
t  all  documents  in  the  custody  or 
the  oontroul  of  such  opposite  party 
ig  to  such  action  or  other  legal  pro- 
g,  and,  if  necessary,  to  take  examined 

of  the  same,  or  to  procure  the  same 
duly  stamped,  in  all  cases  in  which 
•U8  to  the  passing  of  this  act  a  dis- 
r  might  have  been  obtained  by  filing 

or  by  any  other  proceeding  in  a 
of  equity  at  the  instance  of  the 
80  making  the  application  as  afore- 
:o  the   said   Court  or  Judge."     It 

to  us  to  be  clear  from  the  words  of 
Ktion  that  the  legislature  never  in- 
1  to  give  the  Courts  of  common  law 
8  to  compel  a  discovery  by  a  bill 
lalogous     proceeding.       The    only 

given  is  to  allow,  not  a  discovery, 
a  inspection  by  one  litigant  party 
i  documents  in  the  custody  or  un- 
le  controul  of  the  opposite  litigant 

with  certain  restrictions  or  limita- 

First,  there  must  be  a  suit  or  other 
Miing  pending ;  secondly,  the  docu- 

must  relate  to  such  action,  suit  or 
ptoteedixig;  and  thirdly,  the  cases  in 

inspection  is  to  be  granted  must  be 
as  those  where  inspection  could  be 


obtained  by  filing  a  bill  for  discfovery  or 
other  proceeding  in  a  court  of  equity  at 
the  instance  of  the  same  party.  All  that 
is  said  on  the  subject  of  discovery  is  by 
way  of  limitation  or  description  of  the 
subject  of  inspection.  We  think  this  ques- 
tion has  been  put  on  the  right  footing  by 
Mr.  Charles  Pollock  in  his  Treatise  on  Dis- 
covery t  pp.  9,  10.  and  there  is  a  decision  of 
my  Brother  Brie  in  Galsworthy  v.  Norman 
(5),  after  consulting  the  other  Judges  of  the 
Queen's  Bench,  that  the  Courts  of  law  have 
no  power  of  compelling  a  discovery,  and 
this  Court,  on  one  or  two  occasions,  has 
intimated  its  opinion  to  the  same  effect — 
Pepper  v.  Chambers  (6).  In  order  to 
accomplish  the  object  of  obtaining  such 
inspection  of  documents,  as  there  is  no 
power  to  entertain  a  bill  of  discovery  or 
any  analogous  mode  of  proceeding  in 
courts  of  common  law,  the  old  mode  of 
obtaining  inspection  of  documents  in  the 
hands  of  the  opposite  party  must  be  adapted 
to  it.  It  has  been  usual  for  the  Courts  in 
the  exercise  of  their  equitable  jurisdiction 
to  grant  such  inspection,  first,  as  a  substi- 
tute for  oyer,  which  at  common  law  applied 
to  some  instruments  only,  and  by  usage 
the  power  of  inspection  was,  witii  certain 
conditions,  extended  to  all;  secondly, 
upon  the  equitable  principle  that  a  cestiti 
que  trust  had  a  right  to  oblige  his  trustee 
to  give  an  inspection,  the  Courts  of  law 
always  compelled  it  where  they  could  con- 
sider the  party  as  holding  the  documents 
under  an  express  or  implied  trust  for  the 
applicant.  In  the  former  case  an  afiSdavit, 
generally  speaking,  was  unnecessary;  in 
the  latter,  it  was  required,  unless  the  facts 
were  admitted  in  the  statement  of  the  appli- 
cant's attorney,  a  course  usually  adopted  at 
chambers  to  save  expense.  The  old  mode  of 
obtaining  inspections  ought  to  be  adopted 
under  the  new  act  of  parliament  with  such 
alterations  as  the  nature  of  the  case  requires. 
Under  the  recent  net  of  parliament,  where 
an  inspection  is  litigated,  an  affidavit  will 
no  doubt  be  necessary  as  to  all  the  dis- 
puted facts;  and  if  all  are  disputed,  the 
afiSdavit  ought  to  state  a  sufficient  ease  in 
all  respects  to  entitle  the  party  to  inspect 
as  would  have  been  necessary  to  obtain  an 

(5)  Jnie,Q.K70, 

(6)  Jnttt  p.  81. 
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inspection,  which  the  Court  had  hefore, 
and  still  has,  the  power  to  grant  at  common 
law.  The  affidavit,  therefore,  ought  not 
only  to  shew  that  an  action  or  other  pro- 
ceeding is  pending,  hut  also  to  state,  not 
a  mere  suggestion,  hut  circumstances  suffi- 
cient to  satisfy  Uie  Court  or  Judge  that 
there  are  in  the  possession  or  under  the 
controul  of  the  opposite  party  certain 
documents,  and  that  those  relate  to  sueh 
actions  or  other  legal  proceedings.  A 
prima  facie  case,  calling  for  an  answer, 
must,  at  least,  he  laid  in  this  respect,  as 
it  must  in  the  old  proceeding  to  obtain 
inspection  of  documents  held  by  a  trustee* 
Further,  the  affidavit  must  shew  that  the 
applicant  would  by  a  bill  of  discovery  or 
other  proceeding  be  able  to  obtain  a  dis- 
covery and  inspection  of  those  documents. 
Under  the  last  head,  we  must  follow  the 
rules  established  in  Courts  of  equity,  within 
which  every  plaintiff  must  bring  himself 
in  order  to  obtain  an  inspection  by  bill  of 
discovery ;  and  therefore  if  the  facts  be  dis- 
puted the  affidavit  ought  to  state  all  that  a 
plaintiff  in  equity  must  state,  in  order  to 
entitle  himself  to  a  discovery  and  iuspec- 
tion.  Whatever  difference  there  may  be 
with  respect  to  some  points  in  the  law  of 
discovery,  for  instance,  as  to  the  mode  of 
pleading  in  equity  to  raise  the  objection  on 
the  part  of  the  defendant,  the  general  prin- 
ciples as  laid  down  are  free  from  doubt,  and 
are  fully  explained  in  the  able  treatises  of 
Sir  James  Wigram,  Mr.  Hare,  and  the  little 
work  published  by  Mr.  Charles  Pollock, 
The  right  of  a  plaintiff  in  equity  is  limited, 
first,  to  a  discovery  confined  to  a  question 
in  the  cause;  secondly,  to  such  material 
documents  as  relate  to  the  proof  of  the 
plaintiff's  case  on  the  trial.  It  does  not 
extend  to  the  discovery  of  the  manner  in 
which  the  defendant's  case  is  to  be  esta- 
blished, or  to  evidence  which  relates  ex- 
clusively to  his  case.  The  party  applying, 
therefore,  who  is  in  the  same  situation  as  a 
plaintiff  in  equity,  must  shew,  first,  what  is 
the  nature  of  the  suit  and  of  the  question  to 
be  tried  in  it,  and  it  seems  also  that  he 
should  depose  in  his  affidavit  to  his  having 
just  ground  to  maintain  or  defend  it.  Se- 
condly, the  affidavit  ought  to  state  with 
sufficient  distinctness  the  reason  of  the  ap- 
plication and  the  nature  of  the  documents, 
in  order  that  it  may  appear  to  the  Court  or 


Judge  that  the  documents  are  asked  for  in 
order  to  enable  the  party  applying  to  sup- 
port hb  case,  not  to  find  a  flaw  in  the  ease^ 
of  the  opponent,  and  also  that  the  oppo^ 
nent  may  admit  or  deny  the  possession  o^ 
them.    "To  this  affidavit  the  opponent  ma-;^ 
answer  by  swearing  he  has  no  such  doci;^ 
mcnt,  or  that  they  relate  exclusively 
his  own  case,  or  that  he  is  for  any  sn^ic; 
cient  reason    privil^ed  from    produc^^ 
them ;  or  he  may  submit  to  shew  pa^ii^ 
covering  the  remainder,  on  an  affidavit  kj^^ 
the  part  concealed  does  not  in  any  "Way 
relate    to  the  plaintiff's  case,-^the  sane 
course  would  be  pursued  in  equity.    A/- 
though  the  recent  act  of  parliament  bai  not 
given  the  Courts  of  law  a  direct  pomr  of 
compelling  the  production  of  doeuineat^ 
and  in  that  respect  they  are  not  so  effective 
as  Courts  of  equity,  they  have,  in  trvtk, 
nearly  as  great  power  given  under  the  sec- 
tion in  question,  for  it  will  rarely  htppm 
where  documents  material  to  the  issues  tn 
really  in  the  hands  of  the  opposite  party 
that  there  will  not  be  sufiicient  drcon- 
stances  known  to  the  applicant  to  oooidf 
tute  a  prima  faeie  case  for  him,  and  to  jus- 
tify the  interference  of  the  Court  or  a  Judge 
if  no  answer  is  given  to  them  by  affidavit. 
The  new  measure  will,  therefore,  in  practice 
be  nearly  as  effective  as  if  the  power  of 
compelling  the  discovery  were  expressly 
given  to  the  common  law  Courts,    it  re- 
mains to  apply  these  observations  to  tlie 
affidavit  in  question.     It  does  state  the 
question  and  ground  of  defence,  namdyi 
that  the  work  was  never  done,  that,  if  done, 
it  was  charged  at  too  high  a  rate,  and  far- 
ther that  it  was  done  on  the  credit  of  another, 
not  the  defendant.    The  defendant's  case  is, 
therefore,  of  a  negative  character.    He  docs 
not  seek  to  have  the  evidence  by  which  the 
plaintiff  supports  his  case,  for  the  joanal 
or  day-book  would  not  be  evidence  for  the 
plaintiff.  The  defendant  in  support  of  saeh 
a  case  has  a  right  to  a  discovery  on  the  pria* 
ciple  of  the  case  of  Smith  v.  the  Jhh^ 
Beattfort ;  but  so  far  as  relates  to  the  dis- 
covery of  the  journal  as  evidence  in  sop* 
port  of  the  defendant's  case  that  the  credit 
was  given  to  another,  the  affidavit  isdefe^ 
tive,  as  it  does  not  deny  that  the  deponent 
was  authorized  to  bind  the  defimdaat  hy  his 
contract;  and  if  he  was,  it  is  wholly  iauoa- 
terial  whether  credit  was  given  to  him  i> 
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lintiff**  journal  or  day-book  ;  but  the 
must  be  mspeisted  to  see  if  there  be 
itry,  and  if  any  what  price  is  therein 
4  as  the  valae  of  the  works.  The 
ill,  therefore,  be  absolute. 

Rule  absolute. 


'^     >     Ex  parte  ELIZABETH  J01fE8. 

frani  Act — Highwatf — Form  of  Com* 
si — Intent. 

p  5  Geo.  4.  e.  83.  s.  4.  (the  Vagrant 
does  not  render  any  suspected  person 
fUed  thief  who  may  be  found  frequent^ 

street  with  intent  to  commit  felony 
to  be  punished  as  a  rogue  and  vaga^ 
wnlesa  the  street  leads  to  some  river, 

^e.,  or  is  itself  a  place  of  public  re- 
r  is  adjacent  to  a  place  of  public  resort. 
fsre  where  a  commitment  stated  **  that 
mg  a  suspected  person  did,  on  <^c.,  at 
•  the  eonnty  ofM.  unlawfully  frequent 
tin  street,  to  wit,  a  street  catted  Regent 
,  With  intent  to  commit  a  felony ^^^^ 
that  A.  was  entitled  to  be  discharged 
9rit  of  habeas  corpus. 
Idf  also^  thai  the  statement  of  the  intent 
tmit  a  felony  was  sufficient  without  the 
ion  of  the  word  "  there." 

v  the  report  of  the  above  case,  see 
w  J.  Rep.  (n.s.)  M.C.  p.  116.] 


2g      >        THOMAS  V.  WATKINS. 

adin^ — Duplicity — De  Injurid. 

ispass  for  breaking  and  entering  the 
lff*s  house  and  seizing  his  goods.  Flea, 
te  Thomas  held  a  house  as  tenant  to 
4  the  rent  was  in  arrear,  that  the  said 
being  the  goods  of  Thomas  were  frau- 
ly  and  clandestinely  carried  off  by  him 
his  house  to  prevent  a  distress,  and 
with  the  plaintiff^ s  consent  placed  in 
mntiff^s  house,  whereupon  the  defen- 
is  bailiff  of  P.  seized  the  goods  as  a  dis- 
RipHeation,  that  the  goods  were  not 
ods.tf  Thomas^  nor  were  theyfraudu* 
fund  clandestinely  carried  off  by  him. 


^c.  : — Held,  on  speciai  demurrer  for  dupli^ 
city,  thd  the  replication  w(u  good. 

Trespass  for  breaking  and  entering  a 
dwelling-house  of  the  plaintiff  and  seizing 
his  goods. 

Plea — that  one  E.  Thomas  held  a  cer- 
tain house  as  tenant  to  A.  Payne,  at  a 
yearly  rent  of  65/.  ;  that  the  rent  was  due 
from  £.  Thomas  to  A.  Payne ;  that  the 
said  goods,  being  the  goods  of  E.  Thomas, 
were  fraudulently  and  clandestinely  carried 
off  by  him  from  his  dwelling-house  to  pre- 
vent A.  Payne  from  distraining  the  same, 
and  were  with  the  consent  and  privity  of 
the  plaintiff  placed  in  the  plaintiff's  dwell- 
ing-house, whereupon  the  defendant  as 
the  bailiff  of  A.  Payne  seized  the  said 
goods  as  a  distress. 

Replication,  that  the  goods  were  not  the 
goods  of  E.  Thomas,  nor  were  they  fraudu- 
lently and  clandestinely  carried  off  by  E. 
Thomas  to  prevent  a  distress. 

Demurrer,  assigning  for  cause  that  the 
replication  was  double. 

WiUes,  for  the  defendant,  in  support  of 
the  demurrer.— The  replication  is  double, 
as  it  puts  in  issue  the  property  in  E. 
Thomas  aud  also  die  ^udulent  and  clan- 
destine removal  of  the  goods.  The  tra- 
verse of  either  allegation  would  have  been 
an  answer  to  the  plea. 

Prideaux. — The  replication  is  good. 
Bowler  v.  Nicholson {X)  is  in  point.  There 
the  plaintiff  had  replied  de  if^urid  to  a  plea 
similar  to  this,  and  that  replication  would 
have  been  good  but  that  the  plea  had 
stated  an  authority  derived  from  the  plain- 
tiff. It  is  clear,  therefore,  in  the  present 
case  that  the  plaintiff  might  have  replied 
de  injurid,  and  where  that  is  the  case  a 
plaintiff  i^  at  liberty  to  traverse  all  the 
facts  in  the  plea — Garten  v.  Robinson 
(2).  Sutherland  v.  Pratt  (3)  and  Chad- 
wick  V.  Herapath  (4)  are  also  in  point. 
The  plaintiff  was  at  liberty  to  traverse  as 
many  of  the  allegations  in  the  plea  as  he 
pleased. 


(1)  12  Ad.  &  E.  841 ;  s.  c.  9  Law  J.  Rep.  (n.s.) 
aB.  358. 

(2)  2  DowL  P.C.  N.S.  41. 

(3)  11  Mee.  &  W.  296;   •.€.  12  Law  J.  iUp. 
(N.8.)  Exch.  235. 

(4)  8  Com.  B.  Rep.  885 ;    t.  c  16  Law  J.  Rep. 
(N.8.)  C.P.  104. 
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Per  Curiam  (5). — Unless  the  defendant 
will  amend  by  withdrawing  the  demurrer, 
there  will  be 

Judgment  for  the  plaintiff. 

The  defendant  elected  to  amend. 


1852.       7     WARD  V.  J.  BROMHEAD  AND 

May  8.    y  another. 

Execution  under  ca.  sa. — Discharge  out  of 
Custody — Affidavits — Entry  of  Satisfaction 
on  Roll. 

The  plaintiff  having  obtained  judgment 
against  the  defendants,  took  them  in  execu- 
tion under  two  ca.  sa.'sZ/rom  which  they 
were  afterwards  discharged  on  paying  apor- 
tion  of  the  debt.  The  plaintiff  afterwards 
seized  the  defendants*  goods  under  a  fi.  fa. 
for  the  balance  of  the  debt,  which  execution 
was  afterwards  set  aside  by  the  Court,  on  the 
report  of  the  Master  that  the  plaintiff  had 
ratified  the  discharge  of  the  defendants  under 
the  ca.  sa.'s.  The  plaintiff  having  after- 
wards brought  an  action  against  the  defen- 
dants upon  the  original  judgment, — 

The  Court  refused,  on  affidavits  of  the 
above  facts,  to  allow  satisfaction  to  be  en- 
tered on  the  roll. 

This  was  a  rule  calling  upon  the  plain- 
tiff to  shew  cause  why  satisfaction  should 
not  be  entered  on  the  judgment  roll  in 
this  action,  and  the  signature  of  the 
plaintiff  to  the  satisfaction  piece  dis- 
pensed Ynth  under  these  circumstances : — 
The  plaintiff  having  obtained  judgment 
against  the  defendants  in  1844,  issued  two 
concurrent  writs  of  ca,  sa,  against  them, 
under  which  both  defendants  were  taken 
in  execution,  and  subsequently  discharged 
on  making  arrangements  for  the  payment 
of  a  portion  of  the  debt.  In  October  1851, 
the  goods  of  the  defendant  J.  Bromhead 
were  seized  under  a  writ  of ^.  fa,  at  the 
suit  of  the  plaintiff,  for  the  balance  of  the 
original  debt;  and  112/.  having  been  paid 
by  the  defendants  under  protest,  the  goods 
were  released.  A  rule  was  afterwards 
obtained  calling  on  the  plaintiff  to  shew 
cause  why  the  execution  should  not  be  set 

(6)  Pollock,  C.B.,  Parke,  B.,  Piatt,  B.  and 
Mariin,  B. 
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.'  >  '  LYTil  t.  AULT  AND  ANOTHER. 

^uiHpsii—  Consideration — Sub^jtitution 
mrate  for  Joint  Liability, 

taecej^amee  by  a  erector  of  the  sepa- 
abiiity  of  ome  of  several  persons  jointly 
M  a  sufficient  consideration  for  tite 
yyf  ^  the  ethers  from  their  joint  lia- 


s  was  an  action  of  debt  for  goods 
•nd  delivered  and  on  an  account 
,  brought  by  Margaret  Lyth  against 
r  Aiilt  and  Samuel  Wood,  in  Uic 
lester  Court  of  Record,  established 
8  &  9  Vict  c.  cxlv. 
}  defendant  Ault  pleaded,  inter  alia^ 
the  said  account  stated  in  the  said 
L  count  in  the  declaration  mentioned 
sted  of  and  concerning  the  said  debts 
said  first  count  of  the  declaration 
»«d,  and  not  otherwise,  and  not  for 
[Hsorning  any  other  debt  or  sum  of 
r ;  and  that  the  said  debt  in  the  said 
sunt  of  the  declaration  mentioned  is 
»  the  same  with  the  said  debt  in  the 
I. count  mentioned,  which  said  debt 
Qcuned  by  the  defendants  to  the 
iff  for  goods  sold  and  delivered,  and 
therwise;  and  the  said  defendant, 
'  Ault,  further  saitli,  that,  at  the 
the  said  last-mentioned  debt  was 
ed  by  the  defendants  to  the  plain- 
jB  said  defendants,  Henry  Ault  and 
il  Wood,  carried  on  business  as  part- 
>gether ;  and  the  said  goods  in  the 
)unt  mentioned  were  purchased  from 
laintiif  by  the  defendants  as  such  « 
rs  as  aforesaid,  to  wit,  for  the  pur- 
of  their  said  business,  and  not  othcr- 
ai^d  the  said  debt  was  incurred  by 
fondants  as  such  partners  as  aforc- 
GUkd  not  otherwise.  That  after  the 
obt  was  so  incurred  as  aforesaid,  and 
the  commencement  of  this  suit,  to 
s.  the  said  defendant,  Henry  Ault,  was 
to  retire  from  the  said  partnership, 
e  said  partnership  business  was  there- 
atended  to  be  carried  on  by  the  said 
MXXif  Samuel  W^ood,  alone;  of  all 
the  plaintiff  then,  to  wit,  &c.  had 
;  and  thereupon,  by  a  certain  agrec- 
ihen  made  by  and  between  the  plain- 
d  the  defendants,  it  was  agreed  that 
ir  SniiB,  XXL— ExoHiQ. 
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the  plamtiff  should  then  and  there  be 
paid  the  sum  of  12^.  in  part  payment  of  her 
said  debt,  for  goods  sold  and  delivered  to 
the  said  partnership^  and  in  satisfaction 
and  discharge  of  the  sum  of  12/.  part 
thereof,  and  that  the  plaintiff  should  relin- 
quish and  abandon  her  claim  against  the 
defendant  Henry  Ault  for  the  residue  of 
the  said  debt,  and  that  the  said  defendant 
Samuel  Wood  should  become  solely  and 
separately  liable  to  pay  her,  the  plaintiff, 
the  said  residue  of  her  said  debt,  and  that 
the  plaintiff  should  and  would  accept  and 
take  him,  the  said  defendant,  Samuel  Wood, 
alone  as  the  debtor  of  her,  the  plaintiff,  for 
the  said  residue  of  the  said  debt,  instead 
of  the  said  defendants  jointly,  and  should 
have  no  further  claim  against  the  said  de- 
fendant, Henry  Ault,  in  respect  of  the  said 
residue  of  the  said  debt;  and,  accordingly, 
thereupon,  and  before  the  commencement 
of  this  suit,  to  wit,  &c.  in  pursuance  of  the 
said  agreement,  and  in  consideration  of 
the  premises,  the  said  plaintiff  was  paid, 
to  wit,  by  the  defendants,  and  did  accept 
and  receive,  to  wit,  from  them  the  said 
sum  of  12/.  in  part  payment  of  the  said 
debt,  and  in  full  satisfaction  and  discharge 
of  the  said  sum  of  12/.  part  thereof,  and 
the  said  defendant  Samuel  Wood  promised 
and  undertook  to  and  with  the  plaintiff  to 
pay  her  on  request  the  said  residue  of  the 
said  debt,  and  to  become  solely  and  sepa- 
rately liable  therefore,  and  the  plaintiff  did 
accept  and  take  him,  the  said  defendant, 
Samuel  Wood,  alone  as  the  debtor  of  her, 
the  plaintiff,  for  the  said  residue  of  the 
said  debt,  and  did  wholly  relinquish  and 
abandon  her  said  claim  against  the  said 
defendant  Henry  Ault  for  the  said  residue, 
which  said  debt  is  tlic  same  debt  as  tliat 
in  the  said  declaration  mentioned.  Veri- 
fication. 

The  plaintiff  replied,  traversing  tlie 
agreement  stated,  upon  which  issue  was 
joined. 

At  the  trial,  in  the  Borough  Court  of 
Manchester,  the  jury  found  a  verdict  for 
the  defendant  on  this  issue,  and 

Cowling  (  Wheeler  with  him)  now  moved 
for  a  rule  to  shew  cause  why  the  judg- 
ment should  not  be  given  for  the  plaintiff 
nan  obstante  veredicto  (1). — The  plea  sets 

(1)  The  power  of  appealing  to   the  superior 
Court  is  given  by  the  43ra  section  of  the  act. 
2F 
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up  no  defence  as  there  is  no  consideration 
for  the  exoneration  of  the  defendant  Anlt 
from  the  debt  due  to  the  plaintiflF.  The 
payment  of  the  12/.  is  plainly  no  consider- 
ation, and  there  is  no  further  security  given, 
because  the  defendant  Wood  was  liable 
before. 

[Parke,  B. — There  is  a  difference  in 
the  liability.  Upon  a  joint  liability,  the 
action  at  law  is  against  the  survivor  only. 
On  a  separate  liability,  his  estate,  real  and 
personal,  may  be  charged  in  the  hands  of 
his  executor.] 

The  decisions  establish  that  the  accept- 
ance of  the  separate  liability  of  one  of 
several  joint  debtors  is  no  consideration 
for  the  discharge  of  the  others.  In  Winter 
V.  Innes  (2)  Lord  Cottenham  cites  David 
t.  Ellice  (3)  and  Lodge  v.  Dicas  (4)  as 
establishing  that  a  retiring  partner  is  not 
discharged  although  the  creditor  intends  to 
take  the  separate  security  of  the  continuing 
partner  in  lieu  of  the  joint  liability  of  the 
firm.  Such  agreement  is  void  for  want  of 
consideration.  In  Hart  v.  Alexander  (5) 
it  was  said  that  the  authority  of  Lodge  v. 
Dicas  was  shaken  by  Thompson  v.  Percival 
(6) ;  but  in  Thompson  v.  Percival  a  bill 
was  given  as  a  new  security  by  the  debtor. 

[Parke,  B. — The  law  does  not  measure 
the  value  of  the  consideration.  In  point 
of  law  here  a  different  security  is  taken, 
for  the  separate  liability  of  one  debtor 
is  very  different  from  the  joint  liability 
of  two  or  more.  There  would  be  a  diffeiv 
ence,  for  instance,  in  the  case  of  bank- 
ruptcy or  death,  and  the  value  is  quite 
immaterial.  That  is  what  is  laid  down  in 
Thompson  v.  Percival,  which  substantially 
overrules  Lodge  v.  Dicas.  I  was  on  the 
bench  at  the  time,  and  it  was  certainly  so 
intended.] 

Pollock,  C.B. — ^We  are  all  of  opinion 
that  the  rule  ought  to  be  refused.  It  is 
not  easy  to  make  a  distinction  between  this 
case  and  Lodge  v.  Dicas ;  but  it  may  be 
observed  that  in  the  judgment  in  that  case 

(2)  4Myl.  &Cr.  101. 

(S)  6  B.  &  C.  196;  R.  c.  4  Law  J.  Rep.  K.B.  125. 

(4)  3  B.  &  Aid.  611. 

(5)  2  Mec  &  W.  484 ;  s.c  6  Law  J.  Rep.  (n.s.) 
Exch.  129. 

(6)  5  B.  &  Ad.  925  ;  s.  e.  3  Law  J.  Rep.  (n.s.) 
K.B.  98. 
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d  a  legal  remedy  against  his  assets 
eath,  and  no  security  at  all  against 
at  in  the  joint  case,  there  is,  after 
ittthf  a  legal  liability  of  B.  and  no 
ability  of  A.'s  assets,  but  an  equit- 
oiedy  against  the  assets  of  A.  subject 

necessity  of  making  B.  a  party. 
are  different  things.  Therefore,  a 
I  is  good  to  take  the  one  for  the 

and  cases  may  be  suggested  of  A. 
ich  and  B.  poor,  in  which  the  ad- 
e  is  clear  ;  or  of  A.  being  as  rich 
a  which  a  man  may  fairly  consider 
is  best.  If,  instead  of  B,  you  sub- 
a  hundred  names,  all  must  be  parties 
t  in  equity — Wilkinson  v.  Henderson 
d  Thorpe  v.  Jackson  (9),  and  with 
red  parties,  the  chances  of  its  lasting 
rears  and  costing  much  are  infinite. 
TIM,  B. — I  am  of  the  same  opinion ; 
think  that  Lod^e  ▼.  Dicas  is  over- 
and  it  is  better  to  say  so  than  to 
t  to  distinguish  between  the  cases. 

Rule  refused. 


} 


DANSON  V.  L£  CAPELAIN  AND 
STEELE. 

Hce-^Process — Service  on  Prisoner 
7riminal  Sentence. 

governor  of  Cold  Bath  Fields  Prison 
in  obedience  to  an  order  of  the  visits 
fticeSf  refused  to  aUow  service  of  a 
on  a  defendant,  who  was  in  the  prison 
criminal  sentence,  the  Court  granted 
to  shew  cause  why  an  attachment 
not  issue  against  him ;  after  which 
Mees  permitted  service  of  the  writ. 

moved  for  a  rule,  calling  on  the 
>r  of  Cold  Bath  Fields  Prison,  to 
mse  why  an  attachment  should  not 
igainst  him  for  refusing  to  allow 
of  the  court  to  be  served  upon 
the  defendants,  who  was  in  the 
undergoing  a  criminal  sentence. — 
vemor  is  acting  under  the  orders  of 
dees,  but  they  can  have  no  power 
deprive  the  suitors  in  this  court  of 
;hts ;  for,  until  both  the  defendants 

Myl.  &  K.  582 ;  s.  c.  2  Law  J.  Rep.  (n.s.) 

90. 

IfoQ.  &  C.  553. 


are  served  the  action  cannot  proceed.  The 
question  is,  what  is  the  remedy  ?  In 
Williams  v.  Smith  {\\  the  Court  allowed 
a  prisoner,  who  was  in  the  custody  of  the 
marshal,  to  be  brought  up  by  a  habeas  ad 
respondendum  to  be  charged  with  a  declara- 
tion. In  Coppin  v.  Gunner  (2),  a  motion 
was  made  for  leave  to  serve  a  prisoner 
under  sentence  of  death  with  a  copy  of 
a  latitat^  and  the  rule  was  made  absolute 
after  cause  shewn. 

[Parke,  B. — The  difficulty  here  is,  the 
governor  is  not  an  officer  of  this  court.] 

Possibly  a  habeas  might  issue  ad  facien- 
dum et  respondendum. 

[Pollock,  C.B. — It  is  a  most  extra- 
ordinary rule,  and  an  interference  with  the 
rights  of  the  subject.] 

The  Court  (3)  then  directed  that  a  rule 
to  shew  cause  should  be^  granted  as  prayed, 
unless  service  was  permitted.  The  Justices, 
however,  authorized  the  governor  tcT  per- 
mit the  service  of  the  writ,  and  the  rule 
dropped. 


2.     > 

7.   i 
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1852. 

May 

Devise — Trust  Estate — Power  of  Leasing 
— Estate  for  Life. 

A  testator  devised  to  trustees  a  house  and 
premises  upon  trwt  to  receive  the  rents  and 
pay  the  same  to  his  daughter,  and  after  her 
decease  to  apply  them  towards  the  mainte» 
nance  and  education  of  his  daughter's  children 
then  living,  during  their  minority ;  and  upon 
the  youngest  living  of  his  daughter's  children 
attaining  the  age  of  twenty-one  years,  he 
devised  as  follows: — "  I  give  and  devise  the 
said  house  and  premises  unto  all  the  child- 
ren of  my  said  daughter,  who  shaU  be  then 
living,  in  equal  shares  and  proportions,  share 
and  share  alike"  Other  houses  were  also 
devised  to  trustees,  who  had  authority  to  lease 
the  whole,  and' an  estate  in  fee  was  devised 
to  one  of  the  daughter's  children  on  his 
attaining  twenty-one  years. 

Held,  that  the  estate  given  to  the 
trustees  was  restricted  to  the  life  of  the 

(1)  1  Dowl.  P.C.  703. 

(2)  2  Ld.  Raym.  1572. 

(8)  Pollock,  C.B.,  Parke,  B.,  Aldcrson.  B.  and 
Martin,  B. 
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daughter,  and  the  minority  of  aU  her 
children;  that  the  devise  over  was  a 
direct  devise  to  the  children,  and  not  in  trust 
for  them,  and  that  they  took  life  estates  as 
tenants  in  common  in  the  house  and  pre^ 
mises. 

Special  case«  This  was  an  action  of 
ejectment  to  recover  an  undivided  third 
part  of  a  messuage  and  premises,  being 
23,  Portland  Street,  Westminster.  The 
following  CASE  was  stated  by  Judge's 
order. 

The  testator,  James  Cole,  by  his  will, 
gave  and  devised  to  A.  Cole,  J.  Lambley, 
and  J.  Lodge,  and  their  heirs  and  assigns, 
as  follows  : — "  All  that  my  freehold  house, 
No.  23,  situate  on  the  south  side  of  Port- 
land Street  (being  the  premises  in  ques- 
tion), now  in  the  occupation  of  Mr.  May, 
and  all  the  appurtenances  therein,  upon 
trust  nevertheless  to  receive  the  rents, 
issues,  and  profits  thereof,  and  after  de- 
ducting all  taxes  and  expenses  whatsoever, 
to  pay  the  same  quarterly,  as  the  same 
should  accrue  and  be  received,  unto  such 
person  and  for  such  purpose  as  my  said 
daughter,  Elizabeth  M*Intyre,  shall,  in 
writing  signed  by  her  hand,  afler  every 
quarter-day  has  elapsed,  and  so  as  not  to 
be  anticipated  or  disposed  of,  direct  or 
appoint;  and  for  want  of  such  appoint-, 
ment  unto  the  proper  hands  of  my  said 
daughter,  to  and  for  her  sole  and  separate 
and  peculiar  use,  and  not  to  be  liable  to 
the  debts,  controul,  engagements,  or  inter- 
meddling of  her  present  or  any  future  hus- 
band ;  and  from  and  immediately  after  the 
decease  of  my  said  daughter,  upon  trust  to 
pay  and  apply  the  said  rents,  issues,  and 
profits  for  or  towards  the  maintenance, 
education,  and  bringing  up  of  my  said 
daughter's  children  then  living,  during 
their  minority,  and  upon  the  youngest 
living  of  my  said  daughter's  children  at- 
taining the  age  of  twenty-one  years,  I  give 
and  devise  the  said  house  and  premises 
unto  all  the  children  of  my  said  daughter 
who  shall  be  then  living,  in  equal  shares 
and  proportions,  share  and  share  alike." 

The  will  also  gave  a  power  to  the  trustees 
to  lease  all  or  any  of  the  houses  devised  to 
them,  and  an  estate  in  fee  was  also  devised 
to  the  grandson  of  the  testator  on  his 
attaining  the    age    of  twenty-one  years. 
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he  powen  entrusted  to  them  under 
I  of  the  will. 

B80N,  B.  —  It  appears  from  the 
rts  of  the  will  that  the  testator 
If  to  give  a  fee.] 

se  stood  over  to  a  subsequent  day, 
Court  called  on 

iy,  for  the  defendant. — The  three 
dren  of  the  testator  took  an  estate 
rhe  trustees  also  took  an  estate 
•r  they  had  the  power  of  leasing 
ises,  and,  therefore,  it  was  neces- 
they  should  take  the  fee.  Knight 
is  in  point.  Challenger  v,  Shep^ 
decides  that  where  an  estate  in 
ised  to  trustees  in  trust  for  A.  B, 
my  limitation  of  the  estate  to  the 
i  trust^^he  latter  takes  the  hene- 
irest  in  fee.  Brown  v.  Whiteway 
le  leading  case  on  the  subject. 
.  Cleghom^  Doe  d.  Keen  v.  Wal- 
and  Doe  d.  Shelley  v.  Edlin  (6) 
int.  The  will  of  the  testator  must 
1  at  to  see  what  estate  the  trustees 
:inally.  Here  the  trustees  had  an 
fee  vested  in  them  originally,  and 
\b  que  trust  took  the  same  estate. 
n  T.  Pearson  (7)  the  trustee  had  a 
'  leasing  and  of  sale,  and  it  was 
t  he  took  an  estate  in  fee  simple 
and  devised.  Blagrave  v.  Bla- 
is  nearly  to  the  same  eflfect.  The 
is  this— does  the  will  expressly, 
>y  implication,  give  to  the  trustees 
in  fee  ?  if  it  does,  the  cestuis  que 
to  take  an  estate  commensurate 
:  of  the  trustees. 

jeU^  in  reply. — The  right  of  the 
to  lease  the  premises  in  question 
relied  on  by  the  other  side,  as 
that  the  trustees  took  a  fee.  But 
t  is  nothing  more  than  a  power 
)  called,  and  does  not  enlarge  their 
Tie  question  is,  whether  the  grand- 
of  the  testator  took  an  estate  in 
r  legal  or  equitable.     It  is  sub- 

itm  Rep.  697. 

are,  145. 

.  &  Ad.  554  ;  8.  c.  9  Law  J.  Rep.  K.B. 

1  &  £.  582 ;  8.  c.  5  Law  J.  Rep.  (n.s.) 

cch.  Rep.  581 ;  s.c.  18  Law  J.  Rep.  (n.s.) 

•d.  550;  S.C.  I9Law  J.Rcp.  (n.s.)  Excb. 


mitted  that  they  did  not,  and  the  power  to 
grant  leases  in  this  case  makes  no  differ- 
ence ;  it  is  the  case  of  a  mere  chattel  interest 
— /(ff^Mon  V.  Morton  (9).  He  also  cited 
and  mentioned  2  Jarman  on  JVillSy  p.  208, 
Ackland  v.  Lutley  (10),  Doe  d.  White  v. 
Simpson  (11),  Doe  d.  Muller  v.  Claridge 
(12)  and  Achland  v.  Pring  (13). 

Cur,  adv,  vult. 

The  judgment  of  the  Court  was  now 
delivered  by— 

Parke,  B. — [His  Lordship  stated  the 
will  and  proceeded]^^If  the  children  of 
Elizabeth  M'Intyre  were  entitled  as 
tenants  in  common  in  fee,  the  plaintiff  must 
fail ;  if  they  were  only  tenants  in  common 
for  life,  one  of  them  being  now  dead,  the 
lessor  of  the  plaintiff  will  be  entitled  to 
recover  an  undivided  third  part.  We  are 
of  opinion  that  he  is  so  entitled.  It  was 
properly  admitted  by  the  counsel  for 
the  plaintiff,  that  this  being  a  devise  to 
trustees  and  their  heirs,  if  the  trust  had 
been  first  to  a  feme  covert,  then  for  the 
maintenance  of  her  children,  then  for  her 
children  in  equal  shares  and  proportions, 
share  and  share  alike,  the  children  would 
then  have  taken  a  fee,  on  the  authority  of 
the  cases  of  Moore  v.  Cleghorn  and  Knight 
V.  Selby.  In  such  a  case,  everything  the 
trustees  took  would  have  been  given  for 
the  benefit  of  the  devisee,  and  there  would 
have  been  no  resulting  trust  for  the  heir. 
But,  it  was  contended,  and  we  think  rightly, 
in  this  case,  that  the  estate  given  to  the 
trustees  and  their  heirs  was  restricted  to 
the  life  of  Elizabeth  M'Intyre  and  the 
minority  of  all  her  children,  on  the  prin- 
'ciple  that  unless  a  different  intention  ap- 
pears the  trustees,  although  the  estate  is 
devised  to  them  and  their  heirs,  took  that 
quantity  of  interest  only  which  the  pur- 
poses of  the  trust  require,  and  the  trusts 
expressed  in  the  devise  of  the  house  in  ques- 
tion do  not  require  the  estate  to  continue 

(9)  2  Wms.  Saund.ll,i,n.  17. 

(10)  9  Ad.  &  E.  879;  8.c.  8  Law  J.  Rep.  (n.i.) 
Q.B.  164. 

(11)  5  East,  162. 

(12)  6  Com.  B.  Rep.  641 ;  8.  c  IS  Law  J.  Rep. 
(N.8.)  C.P.  105. 

(J3)  3  Sc.  N.R.  297 ;  s.c.  10  Law  J.  Rep.  (N.a.) 
C.P.  231. 
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after  the  youngest  child  has  attained  twenty- 
one  ;  and  the  devise  over  is  a  direct  devise 
to  the  children,  not  in  trust  for  them  ;  and 
if  this  direct  devise  had  stood  alone  there 
can  he  no  question  that  the  children  would 
have  taken  life  estates  only  as  tenants  in 
common.  A  direct  devise,  however,  may 
by  the  context  he  shewn  not  to  give  a  legal 
estate  to  the  devisee  named ;  and  the  legal 
estate  may,  if  the  purposes  of  the  will 
require  it,  continue  in  the  trustees.  Doe 
d.  Tomkyns  v.  WiUan  (14)  was  cited  for 
the  defendant.  In  that  case,  Mr.  Jus- 
tice Bayley  relied  on  the  necessity  of  the 
estate  continuing  in  the  trustees  and  their 
heirs,  to  support  contingent  remainders 
to  the  children  of  one  of  the  devisees, 
as  well  as  the  indefinite  power  to  demise  it 
for  the  best  rent,  as  shewing  that  the  estate 
of  the  trustees  was  to  continue.  In  the 
present  case  there  is  nothing  but  a  leas- 
ing power  for  a  limited  term  and  at  the 
best  rent,  contained  in  the  subsequent 
clause  of  the  will,  set  out  in  the  case,  to 
shew  that  the  legal  estate  was  meant  to 
continue  always  in  the  trustees.  We  think 
this  is  not  enough  to  call  upon  us  to  read 
the  direct  devise  to  the  children  as  if  it  had 
been  a  trust  in  their  favour.  It  is  true  that 
the  power  to  lease  affords  an  argument  of 
weight  in  favour  of  the  legal  estate  being 
intended  to  be  given  to  the  trustees, 
especially  if  it  had  been  intended  as 
in  Doe  d.  Keen  v.  Walhanh^  but  it  is 
not  conclusive ;  and  in  this  case  there 
is  no  necessity,  for  the  purpose  of  effect- 
ing the  testator's  object,  that  the  trustees 
should  have  more  than  a  power  to  be 
exercised  while  the  estate  vested  in  them 
for  the  purpose  of  the  trust  continues. 
The  authority  to  lease  extends  to  all  the 
houses  devised  to  them,  and  in  one  of  the 
devises  an  estate  in  fee  is  devised  to  the 
grandson  on  attaining  twenty-one  years ; 
and  it  cannot  be  supposed  it  was  meant  that 
they  should  lease  for  twenty -one  years  in 
that  event.  It  seems  to  us  that  the  most 
reasonable  construction  is,  to  hold  that  the 
estate  of  the  trustees  and  their  heirs  is  to 
continue  only  whilst  the  objects  of  the 
trust  require  it ;  and  that  the  power  to  lease 
is  a  power  only  to  be  exercised  during  the 
continuance  of  this  estate  so   limited  to 

(14)  2B.  &  Ald.84. 


the  trustees.  The  devise,  therefore,  to  the 
children  is  a  direct  devise  to  them,  as  the 
words  import,  and  unquestionably  they  do 
not  take  more  than  life  estates  under  that 
devise ;  the  plaintiff^  therefore^  is  entitled 
to  our  judgment. 

Judgment  for  the  plaini^. 


1852. 


..} 


MELLERSH  V,  &IPPEN. 


April  21. 

Bill  of  Exchange — Notice  ofDishonom^^ 

A  notice  of  dishonour  sent  by  the  indor^^ 
of  a  biU  of  exchange  to  the  drawer,  f<^j^ 
the  amount  of  the  bUl  eof^eetly,  but  er^^ 
neously  described  it  as  drawn  by  the  aeceptof. 
and  accepted  by  the  drawer : — Held,  a  smJ^ 
dent  notice  of  dishonour. 

Assumpsit  by  the  plaintiff  as  indonee 
against  the  defendant  as  the  drawer  of  a 
bill  of  exchange  for  64/.  105. 11^.,  accepted 
by  one  J.  Hunt. 

Plea — No  notice  of  dishonour. 

At  the  trial,  before  Martin,  B.,  at  tiie 
first  Sittings  in  Middlesex,  in  thb  tens, 
the  plaintiff  put  in  evidence  the  following 
letter,  written  by  him  to  the  defendant:— 
"  I  beg  to  inform  you  that  your  acceptanee 
for  64/.  lOs,  lid.  due  to-day,  drawn  by  Mr. 
J.  Hunt,  is  not  paid.  Please  have  the 
goodness  to  hand  me  a  cheque  for  the  same, 
with  noting  expenses  2s.  6c/.  per  return." 

Under  his  Lordship's  direction  a  Terdict 
was  found  for  the  plaintiff,  with  leave  to 
the  defendant  to  enter  a  nonsuit  if  the  Coort 
should  think  this  an  insufficient  notice  of 
dishonour. 

Lush  now  moved  accordingly  (1).— Th« 
notice  is  bad,  because  it  describes  Hunt  ai 
the  drawer  of  the  bill  instead  of  the  defen- 
dant. In  an  action  against  the  indorsee 
not  being  the  drawer  a  notice  in  the  follow- 
ing terms, — "  I  give  you  notice  that  a  bill 
for,  &c.  drawn  by  you  lies  at,  &c  dis- 
honoured," was  held  insufficient— ^»»" 
champ  V.  Cash  (2).    SheUon  v.  Braiihvsik 

(1)  Before  Pollock,  C.B.,  Parke,  B^  Plitt.  »• 
and  Martin,  B. 

(2)  1  Dowl.  &  Ry.  N.P.  3.  This  volunn  of  re- 
ports is  often  bound  up  with  the  first  vslaat  of 
Dowling  &  Ryland. 
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•eem  an  authority  in  fiivour  of 
iency  of  this  notice,  for  it  was  there 
;  a  notice  which  did  not  otherwise 

the  bill  than  as  "  your  draft  on 
was  sufficient  in  the  absence  of 

by  the  defendant  that  there  was 
in  one  bill  to  which  the  letter 
But  there  the  parties  were  not 
ibed;  and  to  require  proof  of  being 
I  shiftmg  the  burthen  of  proof  from 
tiff,  who  is  bound  to  prove  a  good 


Curiam, — The  notice  is  perfectly 
[t  is  impossible  that  the  defendant 
▼e  been  misled  by  it. 

Rule  refused. 


} 


FLORY  V,  DENNY. 


age — Chattel — Deed, 

rtgage  of  a  chattel  may  he  made 
leed. 

r  for  goods  and  chattels,  to  wit, 
•t  windmill,  &c. 

—Not  g^ty,  and  Not  possessed. 
>  trial,  before  Adams,  Seij.,  at  the 
61k  Assizes,  the  facts  were  these  : 
er,  being  the  owner  of  a  ten  post 
,  in  Playford,  built  upon  piers  and 
of  being  removed  as  a  chattel, 
m  the  5th  of  August  1851  bor- 
f  the  plaintiff  150Z.,  executed 
wing  agreement  :  —  "  Memoran- 
agreement  made  this  5th  day 
1st  1851,  between  the  under- 
Thomas  Smith  Flory,  of  Little 
,  in  the  county  of  Suffolk,  farmer, 
>rge  Baker,  of  Playford,  in  the 
uaty,  miller.  Whereas  the  said 
r  hath  this  day  borrowed  and  re- 
:  the  said  T.  S.  Flory  the  sum  of 
r  which  he  has  taken  of  the  said 
r  a  promissory  note  hereunto  an- 
nd  as  additional  security  for  that 
le,  the  saidG.  Baker,  doth  by  these 
agree  to  assign  all  his  right  and 
in  a  certain  windmill  standing  in 

fe.  ft  W.  486 ;  8.  e.  11  Law  J.  Rep.  (n.s.) 


Playford,  upon  land  belonging  to  the  Mar- 
quis of  Bristol,  in  the  occupation  of  Mr. 
Manfred  Biddell,  and  by  their  permission 
and  leave  standing  there  during  their 
pleasure  as  a  chattel  upon  the  said  land ; 
and  I,  the  said  G.  Baker,  do  hereby  pro- 
mise to  execute  a  regular  assignment  of 
the  said  mill,  with  its  going  gears  and 
appurtenances,  to  the  said  T.  S.  Flory, 
which  shall  bear  date  this  1st  of  August 
1851,  and  shall  to  all  intents  and  pur- 
poses be  effective  and  a  valid  security 
in  conjunction  with  the  note  in  hand 
before  mentioned,  for  the  sum  therein 
named,  and  the  agreement  shall  be  effec- 
tive as  to  the  true  intents  of  the  said  par- 
ties until  a  more  regular  assignment  be 
executed.  Witness  our  hands,  at  Playford, 
on  the  day  and  year  above  mentioned. 
"  G.  B.  Baker, 
"  T.  S.  Flory. 

"  Witness,  M.  Biddell." 

The  agreement  was  thus  indorsed  : — 

*<  Dated  the  5th  of  August  1851,  Mr.  G. 
B.  Baker  with  Mr.  T.  S.  Flory.  Agree- 
ment  to  execute  assignment  of  windmill, 
&c.,  at  Playford,  for  securing  150Z.  and 
interest." 

On  the  20th  of  December  Baker  as- 
signed the  windmill  to  the  plaintiff  by 
a  bill  of  sale,  duly  signed  and  sealed^  On 
the  6th  of  October  1851  Baker,  being  in- 
debted to  the  defendant  in  6001.,  gave  him 
his  warrant  of  attorney  to  confess  judg- 
ment, dated  the  6th  of  October  1851. 
Baker  continued  in  possession  of  the  wind- 
mill up  to  the  9th  of  December,  on  which 
day  the  defendant  seized  it  by  virtue  of 
sifi.fa,  issued  upon  the  judgment  entered 
up  on  the  day  previous  on  the  warrant  of 
attorney.  On  the  Srd  of  January  1852 
the  sheriff  executed  to  the  defendant  a 
bargain  and  sale  of  the  mill,  under  which 
he  took  possession  on  the  following  day. 
On  the  20th  of  January  the  defendant  re- 
ceived a  notice  that  the  plaintiff  claimed 
the  mill  under  the  bill  of  sale,  dated  the 
20th  of  December.  The  plaintiff,  in  sup- 
port of  his  case,  tendered  in  evidence  the 
agreement  of  the  5th  of  August ;  this  was 
objected  to  on  the  ground  that  a  transfer 
of  goods,  by  way  of  mortgage,  could  take 
place  only  by  a  delivery  eiUier  actual  or 
symbolical,  or  by  instrument  under  seal. 
The  learned  Judge  received  the  evidence, 
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and  the  plaintiff  had  a  verdict,  damages 
153/.  5s,  f  leave  being  given  to  the  defen- 
dant to  move  to  enter  a  nonsuit. 

O'Malley  now  (April  17)  moved  ac- 
cordingly.—This  is  the  case  of  a  transfer 
of  the  windmill,  by  way  of  mortgage,  and 
the  mortgage  of  a  chattel  cannot  take 
place,  except  by  delivery  either  actual  or 
symbolical,  or  by  an  instrument  under 
seal.  The  mere  parol  agreement,  there- 
fore, was  not  admissible. 

[Martin,  B. — I  think  you  will  find  the 
rule  laid  down  the  other  way  in  Co.  Litt,'] 

[Parke,  B. — ^A  learned  note  of  Serj. 
Manning  on  that  point  is  to  be  foun^  in 
Lunn  V.  Thornton  (1)  and  in  The  London 
and  Brighton  Railway  Company  v.  Fair^ 
clough  (2).] 

The  law  on  this  subject  is  laid  down  in 
Shower  v.  PUck  (8)  and  Reeves  v.  Capper 
(4). 

[Martin,  B. — The  law  is  thus  stated  in 
Sheppard's  Touchstone,  120,  "But  of  chat- 
tels real,  as  leases  for  years  and  the  like, 
or  grants  of  chattels  personal,  a  man  may 
plead  that  such  lease  or  grants  were  made 
upon  condition  without  shewing  the  deed." 
The  law  is  laid  down  in  similar  terms  in 
Littleton f  sec.  365.] 

Secondly,  this  is  not  an  actual  mortgage, 
but  merely  an  agreement  to  mortgage,  and 
is  analogous  to  an  agreement  for  a  lease  as 
compared  with  an  actual  lease. 

[Martin,  B. — The  agreement  contains 
the  words  that  it  "  shall  be  effective  as  to 
the  true  intents  of  the  said  parties  until 
a  more  regular  assignment  be  executed.*'] 

[Parke,  B.  —  The  word  "  security " 
shews  that  it  was  intended  to  operate  as 
a  mortgage.  It  is  an  assignment  for  a 
valuable  consideration,  defeasible  on  pay<« 
ment  of  the  consideration.] 

No  .condition  of  defeasance  is  stated  in 
it.  There  is  a  clear  distinction  between 
a  pledge  and  mortgage — 1  Addison  on  Con- 
tracts, p.  373,  et  seq.,  16  Vin.  Ahr.  *  Pawn.' 
This  is  not  an  assignment  by  way  of  mort- 

(1)  1  Com.  B.  Rep.  381 ;  8.C  14  Law  J.  Rep. 
(N.8.)  C.P.  161. 

(2)  2  Man.  &  G.  674;  g.  c  10  Law  J.  Rep.  (n.s.) 
C.P.  133. 

(3)  4  Exch.  Rep.  478  ;  8.  c.  19  Law  J.  Rep.  (n.s.) 
Ezch.  113. 

(4)  5  Bing.  N.C.  136;  8.c.  8  Law  J.  Rep.  (n.s.) 
CP.  44.  v\       { 


gage,  because  it  does  not  contain  tenns 
and  stipulations*     Howes  v.  Bail  (5)  and 
Coggs  V.  Bernard  (fi)  are  in  point.     This 
instrument  is  nothing  more  than  a  memo- 
randum of  pledge,  effectual  provided  deli-  . 
very  had  taken  place,  but  not  effectual^ 
without  delivery — Harris  y»  Birch  (7). 
[Martin,  B.  referred  to  Fetch  v.  TW^^ 

(8)0 

The  instrument  in  question  would  n^ 
vest  any  right  in  the  property  until  defiu^^;^ 
had  been  made — Bradley  v.  Copley  (9). 

[Parke,  B.  —  The  difference  betw^^ 
a  pledge  and  a  mortgage  is  pointed  ou^  a 
Franklin  v.  Neate  (10).] 

C%r.  adv^  vuk^ 

Pollock,  C.B.  (11)  now  said — In  tliii 
case  we  are  of  opinion  that  there  ought  to 
be  no  rule.  Tlie  ground  of  the  applies, 
tion  was  stated  to  be  an  interest  claimed 
in  a  chattel,  which  it  was  contended 
could  not  be  created  without  a  deed; 
and  there  was  no  deed  in  the  case.  We 
are  of  opinion  that  there  was  a  mort- 
gage, and  that  there  may  well  be  s 
mortage  of  a  chattel  without  a  deed.  This 
was  made  clear  by  the  case  of  ReeM  t. 
Capper,  In  that  case,  the  captau  of  a 
ship  pledged  his  chronometer  in  the  pos- 
session of  the  makers  to  the  defendants, 
the  owners  of  the  ship,  in  consideration  of 
their  advancing  him  50/.,  and  of  allowing 
him  the  use  of  the  instrument  dnrisg  the 
voyage  upon  which  he  was  about  to  depart. 
After  the  voyage  he  placed  it  at  the  makers', 
and  there  pledged  it  tq  the  plaintiffs,  for 
whom  the  makers,  being  ignorant  of  ^ 
pledge  to  the  defendants,  agreed  to  hold  it; 
the  money  advanced  not  having  been  re- 
paid,  it  was  held  that  the  property  in  the 
instrument  was  in  the  defendant.   The 

(6)  7B.&C.481;  «.  c  6  Law  J.  Rep.  K.R  106^ 

(6)  2  Ld.  Raym.  909 ;  cc.  1  Smith's  Lead.  Cu. 
82. 

(7)  9  Mee.  &  W.  691 ;  ..c  U  Law  J.  B«p.(»A) 
Exch.  219. 

(8)  15  Ibid.  110;  s.  c  15  Law  J.  B«p.  (it^) 
Exch.  280. 

(9)  1  Com.  B,Rep.685;  8.C.  14Law J. Rep.(H-«-) 
C.P.  222. 

(10)  13Mec&W.481;«.c.l4LawJ.Rep.(«A) 
Exch.  59. 

(11)  The  case  wai  argued  beforo  PoUoek,CJ^ 
Parke,  B.,  Piatt,  B.  and  Martin,  B. 
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;  took  time  to  consider,  and  Chief 
!e  Tindal  delivered  the  judgment  of 
onrt.  The  foundation  of  the  decision 
%t  case  probably  was  section  365.  in 
Oon.  There  it  was  laid  down  that, 
ittels  '*  a  man  cannot  plead  in  any 
I  that  an  estate  was  made  in  fee,  or 

tail,  or  for  term  of  life,  upon  con- 
i  if  he  doth  not  vouch  a  record  of 
r  shew  a  writing  under  seal  proving 
ime  condition"  {home  ne  poit  pleder 
mn  action  que  estate  fuit  fait  en  fee, 

fee  taille,  ou  pur  terme  de  vie  sur 
ion  nHls  ne  voucha  un  record  de  ceo 
msira  un  eMcript  sous  scale  provant 
f  la  condition)  :  "  For  it  is  a  corn- 
earning  that  a  man  by  plea  shall  not 
;  any  estate  of  freehold  by  force  of 
ach  condition,  unless  he  sheweth  the 

of  the  condition  in  writing,  &c.  un- 
t  be  in  some  special  cases,  &c.  But 
Itels  real,  as  of  a  lease  for  years,  or 
tnts  of  wards  made  by  guardians  in 
rie,  and  such  like,  &c.  a  man  may 
that  such  leases  or  grants  were  made 
condition,  &c.  without  shewing  any 
g  of  the  condition.  So  in  the  same 
srli  man  may  do  of  gifts  and  grants 
ttels  personal,  and  of  contracts  per- 
"  fire.  In  respect  of  which  the  Com- 
ry  of  Coke  is  long  as  to  all  the  other 

but  on  the  last  part  of  it  as  to 
Is  real,  the  only  commentary  of  Coke 
"his  is  apparent."  We  may  take  it, 
>re,  to  be  considered  clear  and  beyond 
»  That  was  acted  upon  in  the  case  I 
dted,  and,  therefore,  there  will  be  no 

Rule  refused. 


8. 


DWYER  V,  COLLINS. 


idence  —  Notice   to  produce    given 
the  Trial — Privileged  Communica- 
Evidence  of  Identity  of  Bill. 

'  object  of  a  notice  to  produce  a  docu- 
«  merely  to  give  the  opposite  party 
ni  opportunity  to  produce  it  if  he 
r,  and  not  that  he  may  be  enabled  to 
'9  evidence  to  explain,  nullify  or  con- 
;  and,  therefore,  where  the  document 
m  SiRiss,  XXL— ExcHEQ. 


is  in  court  at  the  time  of  the  trial,  a  notice 
to  produce  it  immediately  is  sufficient  to 
render  secondary  evidence  of  its  contents 
admissible  if  it  be  not  produced. 

The  attorney  of  a  party  to  a  suit  may  be 
asked,  and  is  bound  to  answer,  whether  a 
document  which  he  has  received  from  his 
client  in  the  course  of  his  professional  em- 
ployment  is  in  his  possession  or  elsewhere 
in  the  Court. 

Assumpsit  by  the  indorsee  against  the 
acceptor  of  a  bUl  of  exchange. 

Plea  —  That  the  bill  was  given  for 
a  gambling  debt,  and  that  the  plaintiff 
took  it  with  notice.     Issue  thereon. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
Sittings  for  Middlesex  after  Hilary  term, 
the  defendant  gave  evidence  of  the  gaming, 
and  swore  that  that  was  the  only  bill  he 
ever  gave  to  the  drawer ;  that  the  bill  in- 
dorsed to  the  plaintiff  was  by  way  of  pay- 
ment of  the  debt  then  incurred,  and  the  de- 
fendant's counsel  being  called  upon  to  prove 
that  the  identical  bill  declared  on  was  that 
which  was  given  on  that  occasion,  called 
for  the  bill,  which  the  plaintiff's  counsel 
declined  to  produce.  He  then  asked  the 
plaintiff's  attorney,  who  was  present  in 
court,  whether  he  had  the  bill  with  him. 
The  plaintiff's  counsel  objected  that  such 
a  question  need  not  be  answered,  because 
it  would  be  a  breach  of  professional  confi- 
dence to  do  so.  The  Lord  Chief  Baron, 
after  consulting  some  of  the  other  Judges 
of  the  Court  at  that  time  sitting  in  the 
Exchequer  Chamber,  decided  that  the  ques- 
tion must  be  answered.  The  attorney 
admitted  that  the  bill  was  in  his  posses- 
sion and  in  court,  and  the  defendant's 
counsel  called  for  its  production,  which 
was  refused.  He  then  offered  to  give 
secondary  evidence  of  the  bill,  to  which  it 
was  objected  by  the  plaintiff's  counsel 
that  there  ought  to  have  been  a  previous 
notice  to  produce.  The  Lord  Chief  Baron, 
afler  consulting  the  same  Judges,  ruled 
that  the  secondary  evidence  was  admissible. 
It  was  accordingly  given,  and  the  verdict 
ultimately  passed  for  the  defendant. 

A  rule  nisi  was  subsequently  obtained 
for  a  new  trial  on  the  ground  that  the 
attorney  was  not  bound  to  answer  the 
question,  and  that  the  notice  to  produce 
was  not  sufficient,  against  which — 
20 
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Hawkins  shewed  cause  (1). — The  attor- 
ney was  not  privileged  from  answering  the 
question  put,  as  it  related  to  a  matter  of 
fact,  and  not  to  anything  which  had  been 
entrusted  to  him  in  professional  confidence 
in  the  course  of  his  duty  as  adviser  of  his 
client.  It  is  very  different  from  a  question 
as  to  the  contents  of  the  document.  The 
other  ground  upon  which  this  rule  was 
obtained  raises  the  question  as  to  the  object 
of  a  notice  to  produce,  and  the  cases  to  be 
relied  on  in  support  of  the  rule  do  not 
establish  that  a  notice  given  as  this  was 
is  too  late,  even  assuming,  which  may  be 
doubtful,  that  the  pleadings  themselves 
did  not  give  sufficient  notice  that  the  bill 
of  exchange  would  be  called  for.  In 
Ooodered  v.  Armour  (2)  it  did  not  appear 
that  the  bill  was  in  court,  and  it  being 
held  upon  the  pleadings  that  the  plaintiff 
was  not  bound  to  produce  it  in  support  of 
his  own  case  the  defendant  was  not  allowed 
to  give  secondary  evidence  of  it.  In 
Lawrence  v.  Clark  (3),  although  the  notice 
given  at  half-past  eight  the  evening  before 
the  trial,  by  being  left  at  the  attorney's 
office,  was  held  to  be  too  late,  Alderson, 
B.,  in  his  judgment,  said,  "  I  do  not  say 
if  the  paper  were  lying  before  the  attorney 
at  the  time,  that  the  notice  would  not  be 
sufficient."  Cook  v.  Hearn  (4),  it  must 
be  admitted,  is  in  some  degree  an  authority 
against  this  notice  being  in  time,  but  it 
does  not  appear  to  have  been  much  dis- 
cussed. There  the  plaintiff,  in  order  to 
prove  a  payment  of  money  into  court, 
called  the  defendant's  attorney,  and  asked 
whether  he  had  not  the  rule  for  that  pur- 
pose in  court,  and  Patteson,  J.  held  that 
as  no  notice  to  produce  had  been  given, 
or  subpcena  duces  tecum  served,  the  ques- 
tion could  not  be  put,  and  also  that  it  was 
then  too  late  to  give  notice.  The  reporters 
add,  that  on  a  motion  in  the  following 
term,  Parke,  J.  and  Taunton,  J.  assented 
to  the  ruling  of  Patteson,  J. 

[Parke,  B. — If  I  did  give  an  apparent 
assent  to  that  ruling  it  was  contrary  to  the 

(1)  April  30,  before  Pollock,  C.B.,  Parke,  B.. 
Piatt,  B.  and  Martin,  B. 

(2)  3  aB.  Rep.  966 ;  8.  c.  12  Law  J.  Rep.  (n.8.) 

(3)  U  Mee.  &  W.  2fi0  ;  8.  c.  15  Law  J.  Rep.  (n.s.) 

(4)  1  Moo.  &  R.  201. 
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br  a  new  trial  was  granted,  as  we 
;lit  the  subject  fit  to  be  more  fully 
iored  and  decided,  notwithstanding 
pinion  we  had  given   to   the   Lord 

Baron,  and  on  which  he  had  acted, 
iaae  was  fully  argued  at  the  bar,,  and 
yd  ail  the  authorities  consulted.  We 
f  opinion  that  the  rule  ought  to  be 
urged.  We  do  not  propose  to  decide 
ler  the  defendant's  evidence  in  this 
that  no  other  bill  was  given  to  the 
T  who  indorsed  it  to  the  plaintiff 
the  one  for  this  gaming  debt,  super- 

Uie  necessity  for  further  proof,  nor 
inder  the  question  whether  the  plead- 
hemselves  gave  as  much  notice  that 
11  will  be  the  subject  of  inquiry,  as 
lo  in  an  action  of  trover  for  a  written 
nient,  where  a  notice  to  produce  is 
essary— -it  having  been  decided  by 
lourt  of  Queen's  Bench  in  Re4id  v. 
le  (9),  and  in  Goodered  v.  Armour ^ 
allowed  by  this  Court  in  the  case 
wrenee  v.  Clark,  that  in  a  case  like 
»retent  the  pleadings  do  not  give 
nctire  notice.  We  wish  to  decide 
aae  on  the  more  general  ground,  the 
pal  subject  of  argument  at  the  bar. 

are,  therefore,  two  questions  to  be 
lered,  first,  whether  the  plaintiff's 
ey  was  protected  from  answering 
nple  question  as  to  the  bill  being  in 
issession  and  in  court;  secondly, 
er,  upon  his  admission  that  it  was 

court  and  refusing  to  produce  it,  it 
hen  competent  for  the  defendant  to 
lewHidary  evidence  of  its  contents, 
nrious  notice  to  produce  having  been 
-  We  are  of  opinion  that  the  ruling 
Lord  Chief  Baron  was  right  on  both 
oots.     The  relation  of  attorney  and 

prevents  the  former  from  disclosing 
Dmmunication  made  to  him  in  the 
jy  course  of  his  employment,  and  on 
ith  of  the  confidence  which  the  client 
«  in  his  legal  adviser.  But  that 
fge  does  not  extend  to  matters  of  fact 

the  attorney  knows  by  any  other 
than  confidential  communication 
lis  client,  though,  if  he  had  not  been 
yed  as  an  attorney,  he  probably 
not  have  known  them.  Thus  he  may 
his  client's  swearing  to  the  truth  of 

(9)  10Ad.&E.  597,  n. 


an  answer  in  Chancery,  and  his  hand- 
writing by  seeing  it  to  documents  prepared 
by  him,  in  which  he  has  seen,  in  the  course 
of  his  employment,  the  name  of  his  em- 
ployer; and  in  the  same  way  he  may 
prove  tbe  fact  that  a  particular  document 
is  then  in  his  possession  and  in  court,  for 
this  is  not  a  £act  professionally  commu- 
nicated to  him,  though,  of  course,  he  could 
not  be  compelled  to  disclose  the  contents 
of  any  document  which  is  professionally 
entrusted  to  him,  and  which  he  is  ac- 
quainted with  only  by  virtue  of  profes- 
sional confidence.  That  the  privilege  of 
an  attorney  does  not  extend  to  protect 
him  from  answering  whether  the  document 
is  then  in  court  was  decided  by  Abbot,  C.J. 
at  Nisi  Prius  in  Broad  v.  Pitt  (10).  And  in 
Eicke  V.  Nokes  (11)  Lord  Tenterden  per- 
mitted a  clerk  of  the  defendant's  attorney 
to  be  asked  whether  a  copy  of  a  bill  had 
not  been  given  to  him  by  the  defendant 
The  Court  of  Queen's  Bench  decided  in 
the  case  of  Coates  v.  Birch  that  an  at- 
torney might  be  asked  whether  he  had 
in  his  possession  at  the  trial  and  in  court 
a  warrant,  though  he  said  he  had  no  docu- 
ment that  he  had  not  received  from  his 
client  in  the  course  of  his  professional 
communications.  These  authorities  are 
quite  satisfactory  to  us,  for  it  is  obvious 
the  answer  to  the  question  betrays  no  secret 
directly  or  indirectly  communicated  to  him 
in  professional  confidence. 

On  the  other  hand,  some  authorities 
were  cited  against  the  admissibility  of  this 
question.  The  first  is  Cook  v.  Hearn,  in 
which  it  is  said  Patteson,  J.  refused  to  per- 
mit a  question  to  be  put  with  respect  to  a 
rule  of  court,  because  no  notice  to  produce 
had  been  given,  and  he  also  decided  the  notice 
to  produce  then  was  too  late.  The  report 
goes  on  to  say  that  the  course  adopted  was 
approved  of  by  Mr.  Justice  Taunton  and 
myself  in  the  following  term.  It  is  very 
doubtful,  from  the  report,  whether  the  ques- 
tion was  disallowed  by  Patteson,  J.,  aud  so 
far  as  I  am  concerned  I  think  there  must 
be  a  mistake,  either  of  my  own  or  the  re- 
porters, as  it  is  at  variance  with  the  opinion 
I  have  always  had  upon  the  subject,  and  I 
made  a  note  to  that  effect,  the  first  time  that 


(10)  Moo.  &  M.  233. 
(llj  Ibid.  303. 
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I  Raw  this  in  the  printed  book;  and  on 
referring  to  my  own  manuscript  in  Michael- 
mas term,  1832,  of  the  motion  for  a  new 
trial,  I  found  no  trace  of  such  a  circum- 
stance. The  rule  was  moved  for  on  the 
ground  that  it  appeared  on  the  cross-ex- 
amination of  the  plaintiff's  witness,  there 
was  a  written  agreement  or  lease,  which 
was  not  produced,  and  a  rule  nisi  was  granted 
suggesting  a  siet  processus.  This  case  is 
by  no  means  a  sufficient  authority,  and  no 
other  was  cited  which  is  in  point,  nor  are 
we  aware  of  any.  This  objection,  there- 
fore, cannot  prevail.  The  next  question 
is,  whether  the  bill  being  admitted  to  be  in 
court,  parol  evidence  was  admissible  on  its 
non-production  by  the  attorney  on  demand, 
or  whether  previous  notice  to  produce  was 
necessary.  On  principle  the  answer  must 
depend  on  this :  why  the  notice  to  produce 
is  required.  If  it  be  to  give  to  the  oppo- 
nent notice  that  such  a  document  would 
be  used  by  the  party  to  the  cause,  so  that 
the  opponent  may  be  enabled  to  prepare 
evidence  to  explain  or  confirm  it,  then,  no 
doubt,  a  notice  at  the  trial,  although  the 
document  be  in  court,  is  too  late  ;  but  if  it 
be  merely  to  enable  the  party  to  have  the 
document  in  court,  to  produce  it  if  he  likes, 
and  If  he  does  not,  to  enable  his  opponent 
to  give  parol  evidence, — ^if  it  be  merely 
to  exclude  the  argument  that  the  opponent 
has  not  taken  all  reasonable  means' to  pro- 
cure the  original,  which  he  must  do  before 
he  can  be  permitted  to  make  use  of  secon- 
dary evidence,  then  the  demand  of  produc- 
tion at  the  trial  is  sufficient.  We  are  not 
able  to  find  a  trace  of  the  reasons  suggested 
upon  the  part  of  the  plaintiff,  until  that 
mentioned  by  Mr.  Starkie  in  his  book  on 
Evidence,  vol.  1,  p.  350,  2nd  edit.,  and  after- 
wards by  Mr.  Pitt  Taylor,  (vol.  1.  p.  322), 
and  there  is  no  authority  referred  to  in  the 
notes  which  supports  such  a  position.  If 
this  be  the  principle  on  which  notice  to  pro- 
duce is  required,  it  is  a  solitary  instance,  we 
believe,  in  the  law,  prior  to  the  New  Rules, 
as  to  its  being  necessary  for  one  party  to  give 
notice  to  the  other  of  the  evidence  which 
he  means  to  adduce  against  him.  If  this 
was  the  true  reason,  the  measure  of  the  rea- 
sonable length  of  notice  would  not  be  the 
time  necessary  to  procure  the  document, — a 
comparatively  simple  inquiry, — but  the  time 
necessary  to  procure  evidence  to  explain  or 


support  it, — a   very  complicated  inquiry,  ^ 
depending  on  the  nature  of  the  plaintiff's^ 
case,  the  document  itself,  and  its  bearing^ 
on  the  case ;  and  in  practice,  such  mattery 
have  never  been  inquired  into,  bat  ooljt^ 
the  time  with  reference  to  the  custody  o^ 
the  document,  and  the  place  where  it  i^^ 
whether  it   was   in   the   custody  of  tln^i^ 
attorney  or   client,  and   the  residence,  ^ 
convenience  of  the  parties  to  whom  noti« 
has  been  given  and  the  like.     Wei 
the  plaintiff's  alleged  principle  is  not 
true  one  on  which  the  notice  to  produo^^ 
required,  but  that  it  is  merely  to  give  si^^^^ 
cient  opportunity  to  the  opposite  party  g^ 
produce  it  if  he  pleases,  and  thereby  to 
secure  the  best  evidence  of  its  contents,  sin/ 
the  request  to  produce  it  immediately  is  quite 
sufficient  for  that  purpose  if  the  documeDt 
be  in  court.     With  this  view,  the  opinioD 
of  our  Brother  Alderson  accords,  as  reported 
in  Lawrence  v.  Clark,     There  is  no  eaie 
in  support  of  the  plaintiff's  position  whei 
properly  looked  at  except  that  of  CM  ▼. 
Heam  above  referred  to,  which  we  think, 
for  the   reasons  given   before,  quite  in- 
sufficient, and  a  case  of  ExaU  v.  Piri- 
ridge  said  to  have  been   quoted  by  ^ 
late  Lord  Abinger  when  at  the  bar,  men- 
tioned in  the  report  of  Doe  v.  Grey,  ^ 
not  reported    elsewhere,  in  which  Lord 
Kenyon  is  said  to  have  told  an  attoney 
that  he  need  not  produce  an  instrument 
which   had  an    attesting   vritness,  unkn 
he  had  notice  in  time  to  enable  him  to 
produce  the  attesting  witness.    There » 
probably  a  mistake  in  this,  as  the  pvty 
requiring  the  document  would  have  been 
bound  if  it  were  produced  to  call  the  nb- 
scribing  witness,  unless  in   the  excepted 
cases  where  the  party  producing  it  cliimi 
title  under  it.     This  case  cannot  be  rfed 
on.  In  Doe  v.  Grey  itself  it  did  notsppctf 
that  the  attorney  had  received  the  notioeto 
produce,  which  the  night  before  was  oened 
upon  his  wife,  or  that  he  had  the  lease  itself 
in  court,  nor  does  that  fact  appear  in  ciAcr 
of  the  cases  of  Read  v.  Gamble  or  Lavft*^ 
V.  Clark  before  referred  to.     The  expje^ 
sion  that  the  counsel  refused  to  produce  » 
not  necessarily  equivalent  to  the  fact  of  tl>e 
document  being  actually  in  court  at  the 
time  of  refusal,  and  it  does  not  appear  fro"* 
any  part  of  the  report  that  the  document 
actually  was  in  court.     For  these  reasonJ 
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of  opinion  the  course  pursued  by 
»id  Chief  Baron  was  perfectly  right; 
rtnnately  for  the  ends  of  justice  it  is 
it  certainly  would  have  been  a  con- 
>le  scandal  upon  the  law  if,  when  the 
ent  itself  was  in  court  actually  in  the 
of  the  party,  when  the  gaming  was 
I,  and  no  other  bill  of  exchange  was 
I  to  have  been  given,  that  the  defen- 
bould  fail  because  he  had  not  given 
to  produce  the  day  before  the  trial, 
de,  therefore,  will  be  discharged. 
Rule  discharged. 


2.  \  JAMES  AND  ANOTHER  V,  COCH- 
21.  J      RANE  AND  ANOTHER. 

enanf     by     Implication  —  Working 

ease  of  certain  coal  mines  contained 
Uowing  covenant  by  the  lessees :— • 
I  they  the  said  lessees,  their  executors^ 
'  their  servants  or  workmen^  should 
tmld  once  in  every  month,  or  ofiener, 
the  said  term,  at  their  own  expense, 

0  bank  at  some  of  the  pits  or  shafts  of 
id  collieries  or  coal  mines  thereby 
d,  (provided  that  the  same  should  be 
•  shafts  from  which  the  coals  of  the 
f  demised   collieries    should  not  be 

1  by  an  oulstroke),"  i.  e.  by  means  of 
shafts  upon  the  surface  of  the  adjoin^ 
\ne9 — **  and  lay  in  some  convenient 
in  that  behalf,  upon  the  said  lands 
'emises  of  the  said  lessors,  for  the  said 
,  their  heirs  or  assigns,  all  the  manure, 
it  and  dung,  to  be  made  and  bred  by 
rses  employed  underground  in  working 
d  demised  collieries,  and  should  spend 
'Stow  so  much  thereof,  and  of  all  such 
manure,  compost,  ^c.  as  should  be 
bred,  or  arise,  in,  under,  or  upon  the 
ftate  and  premises  of  the  said  lessors, 

part  thereof,  as  might  be  necessary 
U  purpose,  in  dressing  and  manuring 
mds  or  grounds  which  they  the  said 
,  their  executors,  <^c.,  or  any  of  them, 
during  the  said  term  thereby  granted, 
f  as  tenants  to  the  said  lessors  or 
of  them,  their  or  either  of  their  heirs 
igns,**  The  lease  contained  various 
t  which  spoke  of  the  pits  or  shafts  to 
\k  on  the  demised  premises,  but  did 


not  contain  any  express  covenant  by  which 
the  lessees  were  either  bound  to  sink  a  pit  or 
work  the  mines ;  and  it  was  also  doubtful 
whether  the  lessees  were  empowerd  to  work 
the  demised  mines  by  **  oiUstroke" 

Held,  that  no  covenant  could  be  impUedfrom 
the  preceding  covenant,  which  imposed  upon 
the  lessees,  upon  the  mines  being  worked  and 
manure  being  made  within  them,  the  obliga* 
tion  of  sinking  a  pit  or  shaft  upon  the 
demised  lands,  although  they  might  be  liable 
for  a  breach  of  covenant  in  working  the  mines 
by  outstroke. 

Covenant.  The  declaration  stated  that 
the  plaintiffs,  on  the  5th  of  October  1824, 
by  indenture,  demised  to  the  defendants 
a  certain  estate  in  the  parish  of  Houghton* 
le-Spring,  in  the  county  of  Durham,  and 
all  the  collieries  and  seams  of  coal  within 
and  under  that  estate.  The  deed  contained 
clauses  giving  full  liberty  and  power  to 
the  lessees  to  dig,  sink,  work,  &c.,  to 
make  pit  and  pits,  and  dig  trenches,  &c. 
to  get  the  coal,  with  also  sufficient  way- 
leave  or  liberty  of  passage  over  the  lands 
to  carry  away  the  coals,  and  also  to  erect 
cabins  for  the  workmen,  and  all  needful 
engines,  &c. ;  and  also  '*  full  power  and 
liberty  to  the  lessees,  their  executors,  &c. 
from  time  to  time,  and  at  all  times  during 
the  continuance  of  the  demise,  to  make, 
drive  and  use  such  outstroke  or  outstrokes, 
drift  or  drifts,  or  other  communications, 
not  exceeding  the  breadth  of  four  yards 
each,  within  and  through  the  barrier,  bulk 
or  warren  of  (foal,  thereby  covenanted  as 
thereinafter  mentioned  to  be  left  unworked 
of  the  said  colliery  adjoining  to  any  other 
colliery  which  they  then  were,  or  should 
at  any  time  thereafter  during  the  continu- 
ance of  the  demise  become,  possessed  of,  or 
in  which  they  should  have  any  interest,  as 
should  be  thought  necessary  or  convenient 
by  the  lessees,  their  executors,  &c.  for  the 
effectual  winning  of  such  adjoining  colliery, 
and  for  the  purpose  of  bringing  and  con- 
veying underground  the  coals  which,  at 
any  time  during  the  continuance  of  the 
demise,  should  be  wrought  or  gotten  by 
them  within  or  out  of  such  adjoining  col- 
liery, and  which  should  be  thought  fit  or 
convenient  to  be  brought  and  conveyed 
underground  from  such  adjoining  colliery 
unto  and  into  the  •colliery  demised,  or  the 
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shafts  or  workings  thereof;  and  thereby 
and  by  such  outstroke  or  outstrokes,  drift 
or  dnfts,  or  other  communications,  to 
bring  and  convey  underground  from  such 
adjoining  colliery  unto  the  colliery  demised, 
or  the  shafts  or  workings  thereof,  and 
carry  away  all  such  coals  as  should  by 
them  be  wrought  or  gotten  within  or  out 
of  such  adjoining  colliery ;  and  also  to 
draw  to  bank  at  any  of  the  pit  or  pits,  sunk 
or  to  be  sunk  by  them  in  any  of  the  lands 
aforesaid,  coals  out  of  such  adjoining  col- 
liery in  such  manner  as  the  lessees  should 
think  fit,  such  outstrokes  to  be  stopped  up 
(if  practicable)  at  the  end  of  the  term, 
saving  to  the  lessors  the  right  to  pass  over 
the  waggon  ways  on  the  demised  premises, 
&c.  Habendum  for  the  term  of  forty  yean 
from  the  date  of  the  lease ;  the  lessees  to 
pay  to  the  lessors  yearly,  for  the  first  two 
years  of  the  term,  the  rent  of  20s.  for  every 
ton  of  merchantable  coals  of  &g.  (naming 
the  coal)^  and  17«.  6d,  a  ton  of  every  other 
coal,  (except  coal  used  in  the  engines,  &c.) 
which  should  be  gotten  during  the  first 
two  yearsy  not  exceeding  1,000  tons  a 
year;  and  22a.  and  I7«.  6d,  a  ton  (as 
before)  for  each  ton  gotten  exceeding  that 
amount;  and  also  paying  yearly  during 
the  remainder  of  the  term  the  sum  (^ 
1,000^.  yearly  for  such  number  of  tons, of 
merchantable  coals  to  be  gotten  out  of  the 
demised  collieries  as,  at  the  rate  oi  20 j. 
and  17 s,  Qd,  a  ton  respectively,  would 
amount  to  1,000Z.,  whether  the  coalslioidd 
be  gotten  or  not ;  and  also  paying  y43arly 
during  the  remainder  of  the  term  above 
the  certain  yearly  rent  of  22«^  and  17^"^-  6^p 
a  ton  respectively  (as  above  mentioned) 
above  the  number  of  tons  for  which  the 
yearly  rent  of  1,000/.  was  reserved,  pay- 
able half-yearly ;  and  aW  paying  the 
further  clear  rent  of  7<*  6d.  per  ton  of  coal, 
which  by  the  lessees  shouidf  during  the 
term  be  gotten  from  and  out  of  any  col> 
licrios  adjoining  the  demised  collieries,  by 
virtue  of  all  or  any  of  the  Ubertiet],  powers 
and  privileges  granted  by  the  indenture, 
and  which  should  be  drawn  to  bank  in  any 
of  the  said  lands  of  the  lessors,  the  rent 
or  sum  of  7s.  6d.  per  ton,  to  include  out^ 
stroke  rent,  shaft  rent  and  way-leave  rent ; 
but  in  case  the  coals  to  be  gotten  out  of 
such  adjoining  collieries  should  be  ^^utte^t 
by  means  of  pits  in  such  adjoining  collie  rics4 


and  the  water  should  be  conveyed  thece- 
from  through  the  demised  colUeriet,  the 
lessees  were  to  pay  the  lessors  a  water* 
course  rent  of  2s.  6d.  annually.  And  thi 
lessees  covenanted  to  pay  40s.  annutll) 
per  acre  for  ground  taken  for,  or  injumi 
by  pit  room,  &c. ;  with  a  proviso  that,  in 
case  the  rents  after  demand  should  be  fin 
forty  days  in  arrear,  the  lessors  shooU 
have  the  power  to  distrain  all  coals  that 
should  be  found  at  or  in  any  of  the  pit  oi 
pits  of  the  demised  colliery,  and  all  hones. 
&c,  which  should  be  at  or  used  on  th^ 
premises. 

The  deed,  after  various   dauses,  cot:| 
tained  a  covenant  by  the  lessees,  **ti^^ 
they,   their  executors,    &c.    should   a^ 
would,  in  working  and  carrying  on  (^ 
colliery  and  coal  mines,  seams  and  sBa« 
of  coal  thereby  demised,  leave  unwioogk 
sufiScient  square  walls  or  pillan  of  ooal  £r 
the  support  of  the  roof,  and  for  the  wod> 
ing  and  preserving  of  the  remamiig  jwrt 
of  the  coal  in  the  said  coUieiy  and  enl 
mines  thereby  demiaed»  and  for  the  keqh 
ing  open  the  drifts  and  waterooursestfamafc 
and   for  preventing  any  thnist  si  ciwh 
from  damaging  the  shafi^,  mi^cammnmi 
water  -  courses   of   the   toid  coal  nisM 
thereby  demised ;  and  should  and  VMM 
at  all  times  during  the  said  term  tknln 
demised,  work  all  and  every  ib§t  " 
liery  and  coal  mitii^St  semu  and  k(M 
coal  thereby  demised  *   in  atid  aocociBtfM*^ 
the  best  and  nio^t  appro  red  picthad  tkis> 
adopted  and  used  in   the  working  «f  ^ 
collieries  and  coal  mines^nJid  ihouMl'^^ 
nor  would »  at  any  time  dr.  limA  4 
the  Qontinuance  of  the  e^d  t#fm<i 
by  demised f  work  the  wnlls  Of  ^] 
coal   80  Co   he  left  unwrought  si 
saidi"  The  deed  also  coatiiim.'ii  acHi^ 
by    which    the   kvs^es    oovcosftMij 
*'they,  their  e^eeutiiesv  &e.|  or 
vants  or  workmen^  ^hoyld  mid  ^"^vldi 
in  evcty  month  or  olttfoet  liuriil^  ^* 
term,  at  their  own  tJXjwmMy,  di»w  i#t 
at  some  of  tht^  pSU  or 
collkncs  &r  miil'^ 
(pn>vidtHl  ibai  •* 
uhsxfis  ixtxu 
drifibcd  ^ 
.\a  omi' 
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their  heirs  or  assigns,  all  the 
compost  and  dung  to  he  made 
1  hy  the  horses  employed  nnder- 
in  working  the  said  demised  col- 
and  should  spend  and  bestow  so 
ereof,  and  of  all  such  dung,  &c. 
d  be  made  or  bred,  or  arise  in, 
upon  the  said  estate,  lands  and 
-  of  the  said  lessors,  or  any  pafrt 
as  might  be  necessary  for  that 
in  dressing  and  manuring  any 
■  grounds  which  the  said  lessees, 
&t^  during  the  said  term,  occupy 
Its  to  the  said  lessors ;"  and 
^  that  the  lessees  should  and 
from  time  to  time,  and  at  all 
uring  the  demise,  sufficiently 
I  pits  and  shafts  to  be  sunk  in  any 
temised  lands,  and  also  that  the 
rould  deliver  up  to  the  lessors  at 
df  the.  term  all  such  pits,'*  &c. 
itostors  covenanted,  that  the  lessees 
oik  any  of  the  seams  of  coal  they 
ink  fit ;  and  also  that  the  lessees 
luring  the  demise,  by  such  out- 
ir  ontstrokes,  drift  or  drifts,  as 
e  so  made  as  aforesaid,  bring  and 
derground  fVom  the  demised  col- 

0  any  adjoining  colliery  of  which 
(es  might  then  or  thereafter  be 
d  or  have  an  interest  in,  or  to  the 
'  workings  thereof,  all  coal,  &c.  as 
«  gotten  by  the  lessees  within  the 

colliery,  without  paying  to  the 
tny  outstroke  rent  for  the  same. 
It  (if  any)  being  payable  to  the 
>f  the  adjoining  collieiy. 
leclaration  then  set  out  another 
tween  the  parties  of  the  11th  of 
1325,  whereby  (irUer  alia)  the 
were  empowered,  in  case  they 
dave  expended  5,000/.  in  sinking 
ts  in  the  demised  lands,  or,  in  case 
ised  collieries  should  become  inca- 
'  being  worked  at  a  profit,  to  deter- 
e  lease  at  the  end  of  the  fourth, 

tenth,  and  other  years  (therein 
ed)  of  the  term. 

Seventh  breach  alleged  that,  after 
ing  of  the  indentures  and  during 
tinuance  of  the  term,  and  at  times 
rely  more  than  a  month  before  the 
cement  of  the  suit,  certain  manure, 

1  made  and  bred  under  the  said 
D  the  demised  colliery  by  horses 


employed  by  the  defendants  underground 
in  working  the  collieries;  and  that  the 
said  manure,  &c.  could  not  be  drawn  to 
bank,  &c.  on  the  said  lands,  otherwise 
than  by  means  of  some  pit  or  shaft ;  and 
that  there  was  not  any  pit  or  shaft  of  the 
said  colliery  from  which  the  coals  of  the 
said  demised  colliery  were  not  worked  by 
an  outstroke ;  and  that  although  after  the 
said  manure,  Src.  had  been  bred  a  reason- 
able time  had  expired,  &c.  for  the  defen- 
dants to  haire  made  a  pit  or  shaft  on  the 
demised  colliery,  from  which  the  coals 
thereof  would  not  have  been  nor  would  be 
worked  by  an  outstroke,  yet  the  defendants 
had  not  made  such  pit  or  shaft,  &c. ;  by 
reason  whereof  the  said  manure  so  made, 
&c.  could  not  be,  and  was  not,  at  any 
time  drawn  to  bank,  &c.  General  de» 
murrer  and  joinder. 

Mamsttf  (Hugh  Hill  with  him),  in  swp- 
port  of  the  demurrer,  contended,  that 
although  manure  had  been  bred  within^  this 
demised  mines,  the  lessees  were  not  bound 
to  make  a  pit  upon  the  premises  ;  that  the 
deed  did  not  contain  any  express  covenatkt 
to  that  effect ;  and  that,  as  the  obligation 
would  cast  much  expense  upon  the  lessees, 
the  covenant  could  not  be  introduced  by 
implication  ;  that  the  covenant  itself,  upon 
which  the  breach  was  assigned,  gave  the 
lessees  the  power  of  working  the  mines  by 
"  outstroke,"  namely,  by  means  of  pits 
upon  the  adjoining  premises ;  but  that,  if 
no  such  power  was  given,  still  the  lessees 
would  only  be  liable  for  a  breach  of  their 
lease  by  so  working  the  mines ;  that  the 
lease  no  doubt  contemplated  the  case  of 
pits  being  on  the  premises ;  that  by  the 
term  "  barrier**  in  one  of  the  clauses  of  the 
lease,  was  meant  an  ungotten  portion  of 
the  coals,  to  be  left  to  protect  the  mines 
against  water;  that  the  lessees  were  at 
liberty  to  get  the  coal  of  the  demised  pre^ 
mises  by  outstroke,  or  they  might  use  the 
demised  mines  for  the  purpose  of  getting 
coal  on  an  adjoining  estate,  by  passing 
through  the  demised  mines,  by  breaking 
the  barrier  from  the  outside;  that  the 
lessees  were  not  bound  to  work  the  mine 
at  all,  although  they  were  under  the  obli- 
gation of  paying  after  the  expiration  of  the 
first  two  years  of  the  lease  the  stipulated 
minimum  rent  of  IflOOl,  per  annum,  and 
that  the  second  instrument  into  which  the 
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party  had  entered  supported  this  view  of 
the  defendants'  construction  of  the  first 
lease. 

Aspland  {Atherton  with  him),  contri, 
contended  that  upon  the  manure  heing 
made  within  the  demised  mines,  the  lessees 
were  hound  to  make  a  pit.  That  such 
was  the  true  construction  of  the  covenant 
appeared  from  various  clauses  in  the  in- 
strument which  had  reference  to  a  pit  or 
pits  sunk  upon  the  premises ;  that  the 
non-payment  of  rent  for  the  two  years  of 
the  term  afforded  an  argument  that  the 
time  was  given  for  getting  at  the  coal,  and 
therefore  that  the  mines  were  to  he  worked ; 
and  that  as  the  deed  did  not  give  the 
lessees  the  power  of  working  the  demised 
mines  hyoutstroke,  they  were  to  he  worked 
by  pits  upon  the  premises.  fVebb  v. 
Plummer  (1)  was  referred  to  as  shewing 
that  the  words  of  a  covenant  are  to  he 
construed  most  strictly  against  the  cove- 
nantor. 

Manisty  was  not  called  upon  to  reply. 

Pollock,  C.B. — I  am  of  opinion  that 
the  plaintiffii  are  not  entitled  to  judgment; 
and  I  so  express  myself,  as  I  find  it  more 
difficult  to  say  to  what  the  plaintiffs  are 
entitled  than  to  point  to  the  precise  defence. 
It  appears  to  me  to  be  clear  that  if  the 
parties  had  intended  that  a  pit  should  be 
made,  or  that  the  mine  should  be  worked 
at  all  events,  they  would  have  provided 
for  those  events  by  distinct  and  express 
covenants.  It  appears  to  me  to  be  clear, 
that  the  expression,  that  they  "  would  at 
all  times  work  the  said  colliery  according 
to  the  best  and  most  approved  method," 
must  be  read  and  understood  as  subject  to 
the  introductory  terms  in  the  clause,  **  in 
working  and  carrying  on  the  colliery."  I 
do  not  find  any  absolute  covenant  to  work 
the  mine  or  make  a  pit. — [His  Lordship 
read  the  covenant  upon  which  the  breach 
was  assigned,  supra,] — I  own  I  have  very 
considerable  difficulty  in  saying  what  that 
covenant  means ;  and  I  have  still  greater 
difficulty  in  saying  what  is  the  meaning  of 
the  breach  itself.  If  read  literally,  it  may 
mean  that  every  pit  or  shaft  of  the  colliery 
was  worked  by  outstroke ;  and  if  every 
pit  or  shaft  was  worked  by  an  outstroke, 

(1)  2IV.&  MA.l\ft. 


then  the  proviso  **  that  the  same  should  be 
pits  or  shafts  from  which  coals  should  not 
be  worked  by  an  outstroke,"  would  imme- 
diately apply,  for  then  it  was  worked  by 
an  outstroke,  and  therefore  the  covenant 
really  would  not  be  broken,  and  it  appears 
to  me  it  ought  to  be  read  in  that  way. 
But  then  the  breach  proceeds  to  contain 
a  further  allegation.— (His  Lordship  read 
it.]  —  But  I  cannot  find  any  covenant 
which  supports  the  latter  part  of  the  breach, 
and  as  that  is  so,  the  plaintiffs  hare  fidled 
in  supporting  it,  and,  consequently,  the 
defendants  are  entitled  to  oar  judgment. 

Parks,  B. — I  am  of  opiiiion  that  the  ^ 
defendants   are  entitled  ta  judgment    I3 
confess  that  I  torn  nbt  entit^ly  fieettaa^ 
doubt  with  respect  to  the  cpnstmeiSbn '(X^^ 
the  particular  covetiknt  as- 16"  tfee"  ^JrtiiftJ^ 
ing  of  the  mine.     Hfe"  breach  jtfsstjj 
is  upon  the  foUowinjg  coY^naht.  "- 
Lordship  read   the  d^use    "Opekk  '\ 
the  breach  was  assign^. J^— Now,  1  thin  ^ 
that  this  clause,  when  tiikeia^^Uotte,  I'io^fatf 
not  contain  any  itnplied'covekuurt  cm  fl^ 
part  of  the  lessees  to  make  a  |rft  Qp^^ai 
the  demised  premises.     Ktcbrding  fb  fl^ 
rule   of  law  on  this  subject,  no  prec^s^ 
words  are  necessary  to  constitute  a  co^-c 
nant.     Provided  we  are  able  to  collect  ajy 
agreement  by  the  parties  that  a  certsi/i} 
thing  shall  be  done,  that  will  be  suffitieor 
to  enable  us  to  say  that  a  covenant  h 
created.     But  we  must  be  satisfied  Hat 
the  language,  does  not  merely  shew  tliat 
the  parties   contemplated   that  the  thin; 
might  be  done,  but  it  must  amount  to  a 
binding  agreement  upon  them  that  the 
thing  shall  be  done.    Now,  it  is  impossible 
to  read  the  covenants  of  this  lease  without 
supposing  that  the  parties  contemplated 
that  the  pits  would  probably  be  made,  for 
it   cannot  be   supposed  that  the  lessees 
would  enter  into  such  a  lease  as  this  without 
intending  to  work  the  mines ;  and  I  think 
it  appears,  from  the  different  parts  of  this 
instrument,  that  if  the  mines  were  worked, 
the  parties  thought  they  would  be  worked 
by  means  of  pits  made  on  the  demised 
premises.     But  the  question  is,  whether 
we  can  collect  from  the  whole  instrninent 
that  there  is  a  binding  agreement  that  a 
pit  should  be  made.     I  think  that  the  ex- 
planation  of  this  covenant  which  was  gi^^" 
\s^  xw^  ^TQther  Martin  in  the  com*  ®' 
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the  argnment  is  quite  satisfactory,  namely, 
that  the  parties  supposed  there  would  be 
a  pit  upon  the  demised  premises ;  and  if, 
therefore,  they  stipulated  that  all  the  dung 
and  manure  bred  by  the  horses  in  winning 
coal  under  the  premises,  which  would,  of 
course,  be  dropped  at  some  distance  from 
the  pit,  should,  at  any  rate,  be  carried 
there ;  that  is  to  say,  if  a  pit  did  exist,  the 
manure  should  be  carried  there ;  but  that 
the  provision  should  not  extend  to  any  pit 
in  the  adjoining  colliery,  as  that  would  be 
at  a  much  greater  distance,  and  probably 
some  compensation  would  have  to  be  made 
to  the  owner  of  such  estate  for  outstroke 
rent,  in  taking  the  thing  to  the  demised 
premises.  The  terms  now  sought  to  be 
mplied  by  no  means  follow  from  this 
eoyenaat  itself^  and,  therefore,  the  question 
Uf  whether  any  such  terms  can  be  implied 
ftom  other  covenants  in  the  lease.  Now, 
if  there  were  a  positive  covenant  to  work 
the  mines,  I  own  I  feel  strongly  impressed 
with  the  opinion  that  there  would  be  a 
covenant  on  the  part  of  the  lessees  to  make 
a  pit  for  the  purpose,  because  the  mines 
can  only  be  worked  by  means  of  a  pit  on 
the  demised  premises,  or  by  means  of  out- 
stroke pits  ;  and  if  the  terms  in  which  the 
power  to  make  outstrokes  is  given  be  con- 
sidered, that  a  power  is  given  solely  for 
the  purpose  of  working  the  adjoining  estate, 
and  for  carrying  the  produce  of  the  adjoin- 
ing mines  through  the  demised  premises, 
and  from  thence  through  the  pits  of  the 
demised  premises  to  the  surface.  1  am 
very  strongly  impressed  with  the  idea  that 
sucn  was  the  meaning  of  the  parties  with 
respect  to  making  the  outstroke,  and,  con- 
sequently, that  they  can  have  no  right  to 
make  the  outstroke  for  the  purpose  of 
winning  the  coal  to  be  got  under  the 
demised  premises.  If  I  am  ri^ht  in  that 
construction,  the  plaintiiFs  would  be  en- 
titled to  recover  from  the  defendants  for 
the  breach  of  the  covenant  in  making  an 
outstroke  for  any  purpose  other  than  that 
for  which  they  are  expressly  permitted  to 
make  it  by  the  lease.  The  question  whe- 
ther the  plaintiffs  are  entitled  to  recover 
damages  for  the  alleged  breach  by  making 
an  outstroke  through  the  barrier  for  a 
different  purpose,  must  be  decided  when 
that  question  comes  expressly  before  the 
New  SxauB,  XXI.— Exoheq. 


Court.  If  there  were  a  positive  covenant 
compelling  the  lessees  to  get  the  coals 
under  the  demised  premises,  I  should  come 
to  the  conclusion  that  the  parties  meant 
that  the  coals  should  be  got  by  means  of 
some  pit,  not  being  an  outstroke  pit,  and 
if  such  a  pit  would  necessarily  be  made  for 
the  purpose,  that  is,  upon  the  assumption 
that  a  positive  covenant  exists  in  this 
agreement  to  work  the  mines  at  all  events, 
then,  as  I  said  before,  there  would  be  no 
doubt  that  the  parties  contemplated  that 
the  mines  should  be  worked.  But  whether 
there  is  any  obligation  to  work  the  mines 
depends  upon  the  clause  to  which  reference 
has  already  been  made.  The  clause  is 
this — [his  Lordship  read  it.] — That  is  the 
only  stipulation  respecting  the  working  of 
the  mine.  Now  the  first  member  of  this 
covenant  appears  to  apply  only  to  cases 
where  the  lessees  do  work  and  carry  on 
the  mine,  that  is,  ''in  working  and  carry* 
ing  on  the  colliery  and  coal  mines,  seams 
and  seam  of  coal  Uiereby  demised.''  Those 
words  "  in  working,"  probably  mean  no 
more  than  that  if  the  lessees  should  work, 
they  should  work  in  that  manner.  It  is 
very  true  that  the  words  '*  should  and 
would  at  all  times  during  the  said  term," 
are  not  accompanied  with  these  particular 
words,  '*  should  and  would  in  working  and 
carrying  on  the  colliery  and  coal  mines," 
which  leads  me  to  doubt  whether  the 
second  member  of  the  covenant  be  not 
obligatory  on  them  to  work,  as  not  apply- 
ing to  cases  in  which  they  chose  to  work, 
but  to  those  cases  in  which  they  are  to 
work  in  the  best  and  most  approved  method 
then  adopted.  However,  I  agree  that  the 
whole  must  be  taken  together,  and  if  the 
first  member  of  this  covenant  would  have 
no  application  but  to  cases  where  the 
lessees  chose  to  work,  then  all  that  follow 
would  necessarily  have  the  same  construc- 
tion. By  the  terms  of  this  lease,  during 
the  first  two  years  of  the  terra,  the  lessees 
are  not  responsible  for  any  rent,  as  they 
are  not  bound  to  work.  It  is  rather  a 
curious  consequence  that  during  the  first 
two  years  of  the  term  if  they  are  not  bound 
to  work  they  are  not  bound  to  pay  any 
rent ;  with  respect  to  the  subsequent  years, 
they  are  bound,  at  all  events,  to  pay 
1,000/.  a  year.     There  is   no  doubt  that 
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the  parties  contemplated  the  working  of 
the  mines  during  the  iirst  two  years ;  but 
they  have  not  introduced  words  into  the 
indenture  making  it  obligatory  upon  them 
to  work  at  all.  The  consequence  is,  that 
as  it  is  not  made  out  to  my  satisfaction 
that  there  is  any  such  covenant  as  imposes 
an  obligation  on  the  defendants  to  make  a 
pit,  I  think  that  the  defendants  are  entitled 
to  the  judgment  of  the  Court. 

Alderson,  B. — I  am  of  the  same  opin- 
ion. I  think  there  ought  to  be  a  very 
clear  and  unambiguous  covenant  to  compel 
the  defendants  to  do  such  an  act  as  is  now 
sought  to  be  imposed  upon  them,  and 
which  is  well  known  to  be  one  of  the  most 
expensive  and  important  in  mining  ope- 
rations ;  and  more  especially  when  we  find 
that  there  is  a  provision  contained  in  the 
second  lease,  that,  if  the  parties  expend 
6,000/.  in  sinking  a  pit,  and  they  should 
be  desirous  of  determining  the  lease,  they 
should  be  at  liberty  to  do  so.  Now,<we 
all  of  us  know  perfectly  well  that  the  ex- 
pense of  sinking  a  pit  very  much  exceeds 
5,000/.,  and  the  liberty  of  getting  rid  of 
the  lease  upon  paying  5,000/.  in  substitu- 
tion of  a  positive  covenant  to  sink  a  pit 
'  would  be  no  compensation  to  the  lessees ; 
and,  therefore,  it  seems  to  me  to  be  im- 
probable that  the  parties  intended  that  a 
pit  should  be  sunk  at  all  events.  They 
contemplated  that  it  most  probably  would 
be  a  matter  of  convenience  that  a  pit 
should  be  there ;  and  they  seem  to  me  to 
have  stipulated  that  the  lessees  should 
only  break  out  of  the  estate  demised  for 
the  purpose  of  getting  the  adjoining  coals. 
I  am  not  satisfied  with  the  explanation 
which  the  learned  counsel  for  the  plaintiffs 
gives  of  the  covenant  on  which  the  breach 
is  assigned.  According  to  his  construction, 
some  of  the  terms  of  that  covenant  are 
altogether  useless.  If  of  necessity  the 
coals  must  be  brought  from  some  point 
within  the  demised  premises,  they  could 
not  be  coals  of  any  adjoining  colliery 
worked  by  an  outstroke.  Now,  I  think 
that  the  words  "  pits  or  shafts  of  the  col- 
lieries or  coal  mines  thereby  demised,'* 
mean  no  more  than  pits  or  shafts  at  which 
the  coals  of  the  tenant  are  to  be  brought 
to  bank  ;  and  if  that  meaning  be  put 
upon  the  first  words  of  the  clause,  it  follows 


that  the  same  meaning  is  to  be  given  to 
the  second  part  of  it;  and  by  tbia  con- 
struction full  effect  is  given  to  every  word 
in  the  clause.     But  then  it  is  contended 
that  the  coals  in  the  demised  ground  can- 
not be  worked  by  outstroke.     But  I  find 
that  one  of  the  clauses  of  the  lease  contains 
an   additional  provision  that   the  parties 
shall  be  at  liberty  to  work  the  coals  from 
the  colliery,  and  to  carry  them  into  any 
adjoining  colliery  or  coal  mine  which  they 
were  or  should  at  any  time  thereafter,  dur- 
ing the  continuance  of  the  demise,  become 
possessed  of  or  entitled  to,  paying  no  out- 
stroke rent  to  the  lessors ;  seeing  that  the  ^ 
proper  outstroke  rent  in  that  case  ought^ 
to  be  paid  to  the  people  to  whose  premise^^^ 
the  coals  were  brought.     It  is  very  tni> 
that  the  words  are  "  by  means  of  such  outi^^ 
stroke  as  aforesaid."     And  it  may  be       ^ 
breach  of  that  covenant  to  make  any  s°^^a' 
outstroke  otherwise  than  from  within  t..^^ 
demised  mines ;  and,  therefore,  the  less^^ 
may  be  liable  to  an  action  for  damagei  j^ 
having  done  so ;  but  I  think  that  in  that 
case  the  amount  of  the  damages,  if  aoj; 
would    be    very   small,   seeing  d>st   the 
amount  could  be  no  more  than  the  dii- 
advantage  which  might  accrue  to  the  party 
by  his  having  his  land  flooded  in  conse- 
quence  of  the   improper  making  of  the 
opening  through  the  barrier.     Therefore  I 
do  not  see  any  covenant  which  binds  the 
defendants  to  make  any  pit  for  the  purpose 
of  bringing  the  manure  to  bank.    But  I 
think  that  the  real  meaning  of  the  lease 
is,  that  if  any  manure  should  be  brought 
to   bank  upon  the  premises  in  question, 
that  is,  upon  the  surface  land,  then  it  shall 
go  to  the  plaintiffs ;  and  that  the  defen- 
dants are  bound  to  keep  a  monthly  account 
of  all  the  manure  so  brought  to  bank.   If 
the  manure  is  brought  to  bank  from  the 
collieries,  and  the  demised   premises  are 
worked  by   outstroke,    then  the  manure 
(which  may  be  at  some  considerable  dis- 
tance) is  not  provided  for  by  the  covenant 
upon  which  the  plaintiffs  are  now  pro- 
ceeding.   I  quite  agree  with  what  the  l/>^ 
Chief  Baron  has  said  upon  the  clause  about 
working  the  mines,  as  I  think  that  the 
whole  clause  refers  to  the  manner  of  work- 
ing ;  inasmuch  as  the  clause  provides  that 
the  lessees  shall,  in  working,  leave  certam 
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pillars,  and  that  they  shall  work  in  seams 
according  to  the  custom  of  the  country ; 
and  that  the  pillars  which  were  first  pro- 
vided for  should  not  he  taken  away ;  and 
then  that,  in  working,  they  shall  not  do 
any  damage  so  as  to  suhject  the  mine  to 
be  flooded  with  water,  and  so  on  in  every 
iease,  provided  they  should  work  at  all. 
All  these  provisions,  therefore,  have  refer- 
ence to  the  manner  of  working.  I  do  not 
see  how  a  compulsory  power  of  working 
can  be  introduced  by  an  intermediate 
clause,  when  the  first  clause  is  confined  to 
the  mode  of  working,  that  is,  in  case  they 
should  work ;  and  the  third  is  still  further 
restrictive  upon  the  first.  If  the  clause  in 
qu^tion  had  preceded  the  other  clauses,  I 
riiould  have  formed  a  very  different  opinion. 
If  it  had  commenced  by  sa3ning  that  the 
lessees  shall,  at  all  events,  during  the  time 
in  that  respect  mentioned,  do  so  and  so, 
there  would  be  strong  ground  for  saying 
that  a  clause  in  such  a  situation  must  have 
meant  that  the  lessees  were  to  work  at  all 
events.  But  as  it  is  situated  between  two 
others,  which  refer  merely  to  the  modes  of 
working  in  case  the  mines  are  worked,  I 
am  forced  to  the  conclusion  that  the  proper 
construction  is  that  which  has  been  put 
upon  it  by  my  Lord  and  my  Brother 
Parke. 

Martin,  B. — I  am  also  of  opinion  that 
this  breach  is  bad.  The  breach,  in  sub- 
stance, is  that  the  defendants  did  not,  nor 
would,  make  a  pit  of  the  said  collieries 
froni  which  the  coals  of  the  demised  col- 
lieries were  not  worked  by  an  outstroke. 
If  the  plaintiffs*  argument  is  correct,  then, 
tmbfltantially,  it  is  an  obligation  on  the 
lessees  to  make  a  pit  for  the  lessors.  Now, 
I  entirely  concur  in  what  has  been  said 
by  my  Brother  Parke,  that  we  must  look 
through  the  deed  to  see  whether  it  contains 
anything  from  which  we  can  infer  that 
there  is  a  positive  obligation  upon  the 
lessees  to  make  a  pit.  The  breach,  after 
containing  a  variety  of  averments  with 
respect  to  the  manure,  concludes  by  charg- 
ing a  breach  of  a  particular  covenant,  and, 
therefore,  I  presume  the  plaintiffs  princi- 
pally rely  upon  that  particular  part  of  the 
deed.  Now,  upon  considering  that  part 
of  the  deed,  I  have  not  the  least  doubt  that 
the  parties  did  not  thereby  intend  that  a 


pit  should  be  made.  The  covenant  con- 
templates the  making  of  manure  by  horses 
working  in  the  pits ;  and  the  substan- 
tial provision  of  the  covenant  is  the  same 
as  if  it  had  been  that  *'  the  manure  so  made 
shall  be  used  upon  a  portion  of  the  land 
occupied  by  the  lessees  upon  the  surface  ;" 
or  as  if  it  had  been  the  ordinary  covenant 
in  a  farm  lease,  that  the  manure  made 
upon  the  land  shall  be  used  upon  the  land. 
Now  it  would  be  exceedingly  unusual  in  a 
case  where  the  amount  to  be  expended 
would  be  as  much  as  5,000/.,  as  appears 
by  one  of  the  deeds,  to  imply  a  covenant, 
where  the  parties  themselves  abstain  from 
making  it  in  express  terms  ;  and  it  would 
require  very  strong  words  of  implication 
to  induce  me  to  draw  any  such  conclusion. 
— [His  Lordship,  after  reading  the  cove- 
nant upon  which  the  breach  was  assigned, 
proceeded] — If  that  covenant  had  stood 
alone,  without  the  proviso,  it  would  have 
meant  that  the  lessees  were  to  bring  the 
manure  to  the  pit  by  which  they  were  to 
get  the  coal,  and  to  place  it  upon  this 
land,  which  would  imply  the  bringing  of 
it  from  the  bottom  of  the  pit  to  the  surface, 
which  might  be  at  a  considerable  distance, 
and  to  which  there  might  be  great  difll- 
culty  of  access.  It  stands  upon  the  pro- 
viso that  the  pit  shall  be  upon  the  land ; 
but  it  does  seem  to  me  impossible  to  draw 
any  conclusion  from  this  covenant  alone, 
that  any  obligation  is  cast  upon  the  lessees 
to  make  a  pit  upon  the  land.  With  re- 
spect to  the  rest  of  the  deed,  it  seems  to 
me  that  the  parties  thought  it  likely  a  pit 
would  be  made  upon  this  land ;  but  they 
have  expressly  avoided  entering  into  any 
express  covenant  upon  the  subject.  If 
there  had  been  any  necessity  for  working 
the  coal  by  a  pit  on  the  land,  the  lessees 
would  have  made  the  pit  for  their  own 
benefit,  but  we  cannot  say  that  they  have 
been  guilty  of  a  breach  of  the  covenant  in 
having  made  this  outstroke,  without  the 
right  to  make  it  by  reason  of  not  having 
the  adjoining  mines.  If  they  had  the  ad- 
joining mines,  I  think  they  could  legally 
make  the  outstroke.  But  even  if  they 
had  made  an  outstroke  without  being  jus- 
tified in  so  doing,  for  that  alone  they  would 
be  liable  in  damages,  and  it  seems  to  me 
that  they  were  not  compelled  to  make  the 
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pit,  although  they  may  beKahle  in  damages 
for  having  made  the  outstroke  ;  and,  there- 
fore, our  judgment  ought  to  be  for  the 
defendants. 

Judgment  for  the  defendants. 


1852 
Feb 
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DANIEL  V,  WIJ.KIN  AND 
ANOTHER. 


Ev idence — Survey — Presentment  of  Jury 
of  Survey — Reputation. 

Replevin.  The  lordship  of  Denbigh 
having  been  granted  to  the  Earl  of  Leicester 
in  the  9  Eliz.,  was  shortly  before  his  death, 
which  took  place  in  the  30  Eliz.,  mortgaged 
by  him  to  the  corporation  of  London.  The 
corporation  afterwards  conveyed  the  lands 
to  the  Crown,  covenanting  to  deliver  up  aU 
muniments  of  title,  surveys,  S^c,  and  the 
lands  have  remained  in  the  possession  of  the 
Crown  ever  since.  The  defendants,  for  the 
purpose  of  proving  that  the  Plds  Baeh,  on 
which  the  distress  was  taken,  was  parcel  of 
the  lordship  of  Denbigh,  tendered  in  evi^ 
dence  a  survey,  which  ran  thus : — "  Lordship 
of  Denbigh.  Survey  taken  in  the  reign  of 
Queen  Elizabeth,  1  Ith,  The  presentment  of 
the  jury  of  survey  for  town  lands  within  the 
Comot  of  Kinmerch,**  Then  followed  a 
statement  (h^t  David  ap  John  ap  David 
octupied  certain  parcels  of  land  in  K,  and 
amongst  them  **  Place  JBaghe,**  and  in  the 
margin  were  the  words  "  Examined  with 
demise.  Jcres  112.  1/.  3*.  4rf."  The 
defendants  also  put  in  evidence  certain 
minister^  aecmnts  taken  in  the  39  Eliz. 
relqiina  to  a  messuage  in  the  tenure  of.  David 
ap  John  ap  David,  situate  in  K.  In  the 
margin  were  the  words  "  Note,  this  is  6s.  6d. 
rent  in  the  old  survey  in  my  Lord  Leicester's 
time.'* 

Held,  that  the  survey  being  a  private  one 
was  not  admissible  for  the  purpose  of  proving 
that  the  lands  in  question  were  parcel  of  the 
lordship  of  Denbigh ;  and — 

Semble — That  the  presentment  of  the 
jury  of  survey  was  not  admissible  as  evidence 
of  reputation. 

Replevin.  Cognizance  that  the  distress 
was  taken  in  respect  of  the  arrears  of  a  fee 
farm   rent   of  tenements    holden   of    the 


Queen,  in  the  county  of  Denbi^^  as  of 
her  castle  and  lordship  of  Daibigh,  of  whi^ 
the  tenements  in  question  were  parcel. 

Pleas  in  bar,  inter  alia — First,  tiiat  tko 
Queen  was  not  seised  of  the  said  fee  htm 
rent.  Secondly,  that  the  closes  distrained 
upon  were  not  parcel  of  the  taiemcnts 
holden  of  the  Queen,  in  the  eoBnty  of 
Denbigh,  as  of  her  castle  and  lordship 
of  Denbigh.     Issues  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the    ^ 
Denbighshire  Summer  Assizes  1851,  the  ^ 
facts  were  these.     The  plaintiff  was  the^ggj 
tenant  of  a  farm  called  Pl&s  Bach,  in  (bc^^ 
parish  of  Kinmerch,  within  the  lordship  an^l^ 
county  of  Denbigh,  and  the  defendants,  whc^n 
made  the  distress  therein,  were  the  xeceiye=t=r 
and  deputy  receiver  of  the  Crown  lereavtetm^ 
The  lordship  of  Denbigh  was  oiiginallr'  ^ 
parcel  of  the  possessions  of  the  Earl  ^^^ 
March,  after  whose  attainder  it  came  frt^^^j 
the  hands  of  the  Crown,  where  it  remaia^scf 
until  Queen  Elizabeth,  in  the  9th  year  €^ 
her  reign,  granted  it  to  the  Earl  of  Ltitftm 
ter.     In  the  1 1th  year  of  her  reign  a  sww 
vey  was  made  of  this  land,  then  in  the  poai* 
sion  of  the  Earl,  by  directicm  of  one  of  hai 
commissioners,  which  survey  was  headed 
thus : — ''  Lordship  of  Denbigh.    :  Survrf 
taken  in  the  reign  of  Queen  ElizsbelK 
nth.      The  Comot  of  Kinmeroh.     TW 
presentment  of  the  jury   of  survey  for 
town  lands  within  the  Comot  of  Coih 
mercfa."  Various  townships  were  then  an- 
tioned,  and  amongst  them,  Kemyaytei 
the  description  of  lands  in  which  wm  ai 
fallows :  -—  "  David  ap  John  ap  6mUi 
Fulk  ap  David  ap  Sir  John  holdetk« 
occupieth  one  parcel  of  ground  eoBtainiiy 
three  acres  of  arable  land  in  KemynyW 
aforesaid,  lying  between  the  lands  of  Di^ 
ap  John  ap  Griffith  Qoch  on  the  east  sai 
south  sides,  of  the  ditch  of  Postny  fvk 
on  the  north  side,  and  the  lands  of  die  liid 
Earl  in  the  occupation  of  Robert  Rvtttf 
on  the  east  side ;  also  one  messuage,  oee 
bam,  one  cottage  called  y  Place  Bsg)^ 
nine  closes  containing  nine  acres,  also  ni 
acres  of  wood  and  underwood.     Moreover, 
one  Fryth,  called  Frith  yr  Wayn  Shett,  con- 
taining thirty-one  acres ;  also  one  Frytb, 
called  Ytrr  Goz,  containing  fifty-eight  scrw 
of  arable  land,  and  two  acres  of  roesdovt 
with  one  house  and  a  bam  upon  it,  IpH 
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being  in  Kernynyved  aforesaid." 
parcels  of  land  were  also  mentioned ; 
n  the  margin  were  the  following 
,  **  Examined  with  demise.  Acres 
ll.  Ss.  Ad:*  The  Earl  of  Leicester 
ards  mortgaged  the  land  in  question 
corporation  of  London,  and  died  in 
)  Eliz.  In  the  38rd  Eliz.  the  cor- 
on  conveyed  the  same  to  the  Crown, 
anting  to  deliver  up  to  the  Crown  all 
animents  of  title  relating  to  the  pro- 
deeds,  charters,  inquisitions  of  sur- 
id  the  like.  From  the  33rd  of  Eliza- 
lown  to  the  present  time  the  property 
(mained  in  the  hands  of  the  Crown, 
f  reign  of  Charles  I.  a  grant  in  fee 
ras  made  to  an  individual  by  the  Crown 
"messuage  and  escheat  lands  and 
enta  called  Pl^s  Bach,  containing  by 
ition  112  acres  of  arable  land,  situate, 
and  being  in  the  vill  of  Kernynyved 
dd,  now  or  late  in  the  tenure  or 
ition  of  David  ap  John  ap  David." 
iatress  in  question  was  made  in  Pl&s 
The  defendants,  for  the  purpose  of 
ig  that  that  Pl&s  Bach  in  which  the 
tB  was  taken  constituted  the  same 
sres  as  those  mentioned  in  the  survey 
§  Eliz.,  tendered  the  survey  in  evi- 
This  evidence  was  objected  to,  no 
is  of  objection  being  stated,  and  was 
ftd  by  the  learned  Judge.  The  defen- 
llso  put  in  evidence  certain  ministers' 
Its  token  in  the  d9th  year  of  Eliza- 
ind  which  related  to  a  messuage  in  the 
of  David  ap  John  ap  David,  situate 
fHynyved.  In  these  accounts  certain 
I  Imswered  for,  and  in  the  margin, 
«ferenee  to  a  part  of  the  premises, 
iJiese  words,  "  Note,  this  is  6s.  6d, 
I'  the  old  survey  in  my  Lord  Leices- 
ime,"  and  in  the  survey  the  land 
*8  to  be  at  a  rent  of  6«.  6d, 
the  plaintiff,  it  was  contended  that 
rveywas  not  receivable;  the  learned 
,  however,  admitted  it,  and  the  de- 
lta had  a  verdict.  A  rule  having 
•btained  for  a  new  trial  on  the  ground 
improper  reception  of  this  evidence, 
Attorney  Generate  Sir  A,  Cockburn), 
Y  and  E.  Beavan,  for  the  defendants, 
i  cause. — ^The  survey  was  properly 
mL  The  ministers'  accounts  are, 
It  doubt,  good  evidence  of  the  title 


of  the  Crown,  and  they  refer  to  the  survey 
as  the  basis  of  the  title  of  the  Crown. 
Now,  this  survey  must  have  been  delivered 
to  the  Crown  by  the  city  of  London ;  it 
forms  part  of  the  muniments  of  the  Crown, 
and  comes  out  of  the  proper  custody.  It 
is,  therefore,  entitled  to  as  much  faith  as  if 
it  had  been  a  survey  made  by  one  of  the 
officers  of  Queen  Elizabeth,  in  the  9th 
year  of  her  reign. 

[Martin,  B. — This  is  a  private  survey 
of  Lord  Leicester's,  and  seems  to  me  to 
stand  on  the  same  footing  as  if  you  had 
produced  a  letter  written  by  Lord  Leicester, 
stating  that  David  ap  John  ap  David  was 
his  tenant.] 

There  is  a  difference  between  this  sur- 
vey and  an  independent  historical  narration 
of  the  fact.  The  survey  has  from  the  83rd 
year  of  the  reign  of  Elizabeth  been  treated 
as  a  genuine  document,  and  as  a  muniment 
of  the  title  of  the  Crown ;  it  has  always 
been  regarded  by  the  Crown  as  a  part  of 
Lord  Leicester's  title,  and  the  Court  will, 
with  respect  to  this  document,  believe 
what  the  Crown  has  uniformly  believed. 
Again,  this  survey  is  the  presentment  of 
a  jury  of  survey,  and  is  admissible 
on  the  ground  of  reputation  that  the 
township  of  Kernynyved  formed  part  of 
the  lordship  of  Denbigh,  and  also  diat  the 
112  acres  in  the  possession  of  David  ap 
John  ap  David  were  within  the  township 
of  Kernynyved.  The  case  of  Evans  v. 
Taylor  (1),  which  will  probably  be  referred 
to  by  the  other  side,  is  not  an  authority 
upon  which  this  Court  will  rely.  T*he 
Duke  of  Beaufort  v.  Smith  (2)  is  a  totally 
different  case.  It  was  decided  on  the 
ground  of  the  survey  in  that  case  being 
merely  a  private  document,  having  been 
made  by  Oliver  Cromwell  at  a  time  when 
he  was  not  the  sovereign  of  this  country. 
The  present  survey  is  admissible  for  the 
purpose  of  shewing  that  the  Pl^s  Bach 
which  now  exists  is  the  same  Pl^s  Bach  as 
that  mentioned  in  the  survey.  They  cited 
and   referred    to  Crease  v.   Barrett  (3), 

(1)  7  Ad.  &  E.  617;  8.c.  7  Law  J.  Rep.  (n.8.) 
aB.  73. 

(2)  4£xch.  Rep.4oO;  8.c.  19LawJ.  Itep.(if.8.) 
Exch.  97. 

(3)  1  Cr.  M.  &  R.  919  :  s.  c.  4  Law  J.  Rep.  (n.8.) 
Exch.  297. 
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Freeman  v.  Phillips  (4),  Denn  d.  Goodwin 
V.  Spray  (5),  IVilliams  v.  Goodchild  (6) 
and  Rowe  v.  Brenton  (7). 

fFi7/e5  {Coxon  and  Fovlkes  with  him),  in 
support  of  the  rule. — The  survey  was  not 
admissible.  It  was  put  in  evidence  for 
the  purpose  of  proving  the  tenure  of  land 
by  David  ap  John  ap  David  at  the  rent  of 
50s.  f  and  was  not  receivable  for  that  pur- 
pose. The  document  is  merely  a  statement 
made  by  the  Earl  of  Leicester,  a  private 
individual,  for  his  own  convenience  with 
reference  to  his  own  lands.  It  has  none 
of  that  authenticity  which  belongs  to  a 
document  made  by  a  commissioner  of  the 
Crown  in  respect  of  property  which  de- 
scends to  the  next  heir  to  the  Crown,  in 
whose  property  the  public  have  an  interest. 
Then,  the  case  is  not  altered  by  means  of 
the  ministers'  accounts.  Those  accounts 
are  merely  statements  of  persons  speaking 
in  the  course  of  their  duty  with  reference 
to  the  revenues  of  the  Crown ;  and  the 
observations  in  the  margin  are  either  the 
observations  of  themselves,  or  more  pro- 
bably of  other  officers  of  the  Crown,  criti- 
cizing the  contents  of  the  accounts  after 
they  are  made.  Then  the  incidental  refer- 
ence in  the  ministers*  accounts  to  the  sur- 
vey of  Lord  Leicester,  if  it  incorporates 
by  relation  a  portion  of  the  survey  of  Lord 
Leicester,  at  all  events,  cannot  have  the 
effect  of  incorporating  the  whole  of  the 
survey.  But,  in  truth,  that  marginal  note 
was  not  added  for  the  purpose  of  giving 
authenticity  to  the  survey,  but  merely 
states  what  the  party  saw  on  referring  to 
Lord  Leicester's  survey.  This  case  falls 
within  the  exception  taken  by  Littledale, 
J.  in  Rowe  v.  Brenton,  p.  749,  where  he 
says,  **  If  this  had  been  a  survey  or  rental 
of  a  private  manor  it  could  not  have  been 
received.**  The  document  was  put  in,  not 
for  the  purpose  of  proving  that  the  land 
was  within  the  township  of  Kernynyved, 
for  that  would  not  have  assisted  the  defen- 
dant's case,  but  in  order  to  shew  that  the 
land  was  in  the  tenure  of  David  ap  John 
ap  David,  and  for  that  purpose  the  survey 


(4)  4  M.  &  S.  486. 

(5)  1  Term  llep.  466. 

(6)  2  Eagle  on  Tithes,  4  W. 

(7)  8  B.  &  C.747  •,  s.t,  5  Livw  J.  Rtp.  K.B.  137. 


was  inadmissible.     It  was  put  in  for  the 
purpose  of  proving  the  identity  of  the  land. 

Parke,  B. — The  rule  must  be  absolute.  , 
Assuming  the  objection  to  have  been  taken^ 
to  the  acLmissibility  of  this  survey,  and  iP^^ 
certainly  was  taken,  though  not  in  a  mannc^ 
to  excite  the  attention  of  the  learned  Jadg<^ 
I  think  that  the  document  cannot  be  a%^ 
mitted  in  evidence.     The  only  object 
giving  it  in  evidence  was  to  shew  that  ^^J 
land  in  question  was  the  property  of  %^ 
Earl  of  Leicester.     Now  this  is  a  turv«^» 
which  was  taken  in  the  1 1  Elis.  by  dirnu 
tion  of  one  of  the  commissioners  of  the 
Earl  of  Leicester,   who   filled  a   prirate 
office.     It  is  merely  a  survey  taken  of  the 
property  of  a  landed  gentleman,  or  a  map 
of  the  property  of  a  landed  gentleman,  and 
certainly  is  no  evidence  that  the  penoo 
so  making  that  survey  is  entitled  to  tk 
property   mentioned  in   it.     The  gnmnd 
Upon  which  a  survey  when  made  bj  the 
officers  of  the  Crown  under  a  comndssioD, 
or  by  virtue  of  a  commission,  is  received 
is,  that  it  is  presumed  that  they  act  in 
accordance   with   their  public  duty,  tad 
that  they  state  nothing  in  the  inqnisitioB 
or  survey  which  is  contrary  to  the  fact 
But  there  is  no  such  presumption  of  truth 
belonging  to  a  survey  made  by  a  prirate 
commissioner.      A   question    was   raised 
whether,  although  this,  as  the  act  of  a 
commissioner  under  these  circumstances, 
was  clearly  void  and  had  no  effect,  yet,  ai 
the  presentment  of  a  jury,  whether  it  might 
not  be  evidence  in  the  case.     It  was  said 
that  in  the  case  of  Evans  v.  Taykr  ^ 
presentment  of  a  jury  was  matter  of  repu- 
tation.     Certainly  the  case  of  EfMins  ▼. 
Taylor  goes  very  far  to  that  extent,  but 
this  presentment  would  be  invalid  for  that 
purpose.     It  may  be  said  that  this  docu- 
ment being  the  presentment  of  the  jury  of 
survey,  the  jury  may  be  presumed  to  be 
sufficiently  cognizant  of  the  local  customs 
to  make  their  opinion  or  finding  sufficient 
evidence.     It  is  unnecessary,  however,  to 
decide  that  point,  because  if  we  admit  that 
this  was  evidence  for  that  purpose,  it  can- 
not have  been  held  material  for  that  purpose 
by  the  learned  Judge,  and  that  does  not 
advance  the  case  of  the  defendants  at  aJJ. 
Therefore,  I  think  that  the  document  f^'' 
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not  admissible,  certainly  not  as  evi- 
of  the  title  of  Lord  Leicester,  and 
useless  as  evidence  of  reputation 
oissible  for  that  purpose.  It  was 
contended  that  it  was  made  evidence 
mbsequent  recognition  of  the  minis- 
n  their  accounts.  If  the  ministers' 
nts  had  stated  that  they  had  exa- 
l  into  all  the  matters  contained  in 
urvey,  and  they  had  power  to  ascer- 
rhat  the  Crown  lands  were,  and  what 
mds  which  devolved  to  the  Crown 
in  that  case  their  finding  on  a  public 
Dent  would  be  admissible.  In  this 
even  supposing  the  ministers  who 
in  accounts  had  power  to  find  the 
they  have  not  found  it,  because  all 
have  done  is  to  make  an  inquiry 
certain  particular  rents  inserted  in 
iinisters'  accounts.  With  respect  to 
» they  find  that  the  statement  in  the 
y  is  correct,  that  the  survey  is  correct 
ese  two  respects,  hut  not  correct 
ally,  because  they  have  not  exa- 
l  it  any  further.  Therefore,  1  think, 
i  present  case,  that  this  document  is 
lissible  in  evidence,  and  consequently, 
here  ought  to  be  a  new  trial. 
4TT,  B.  concurred. 

lrtin,  B. — I  am  of  the  same  opinion, 
difficulty  which  my  Brother  Parke 
^pressed  is  the  difficulty  that  I  have 
iroughout  this  matter.  King  Charles 
3d  certain  lands  subject  to  a  rent,  and 
were  lands  which  had  been  demised 
ord  Leicester  to  David  ap  John  ap 
I.  Then  the  question  is  to  ascertain 
the  lands  demised  by  Charles  the 
were,  and  for  that  purpose  the  defen- 
produces  a  description  in  a  survey  of 
Leicester's,  in  which  it  is  stated  that 
Leicester  demised  certain  lands  to 
I  ap  John  ap  David.  That  seems  to 
»  be  nothing  more  than  a  mere  state- 
by  the  steward  as  to  those  lands  being 
mds  of  Lord  Leicester  demised  to 
L  ap  John  ap  David.  Then,  as  to  the 
ition,  if  it  had  been  tendered  for  the 
»se  of  proving  whether  this  place  was 
e  ville  or  another  it  would  be  good 
ice,  but  that  is  not  this  case. 

Rule  absolute. 


1852.  7  WHITEHEAD  V.  LORD,  adminis- 
April  30. >  iraior  of  ann  lord. 

Attorney* s  Bill — Limitations^  Statute  of. 

An  attorney  or  solicitor  retained  in  a  suit 
at  law  or  in  equity  is  bound  to  carry  it  on 
to  its  termination ,  unless  he  gives  a  notice 
thai  he  shall  discontinue  if  he  be  not  paid  or 
supplied  with  the  necessary  funds,  or  the 
client  dies ;  and  the  Statute  of  Limitations 
does  not  begin  to  run  against  his  right  to 
sue  for  his  bill  of  costs  until  the  happening 
of  one  of  those  events. 

The  plaintiff  had,  prior  to  1840,  been 
retained  by  A,  (whose  administratrix  the 
defendant  was)  to  appear  for  her  in  a  suit 
in  equity  to  which  she  had  been  made  defen- 
dant by  bill  of  revivor.  In  1840  the  suit 
was  heard,  and  a  supplemental  bill  ordered 
to  be  filed  to  make  certain  next-of-kin  parties, 
but  such  bill  was  not  filed  nor  any  other  step 
taken  in  the  cause  prior  to  the  death  of  A, 
which  took  place  in  June  1851  : — Held, 
that  the  Statute  of  Limitations  did  not  begin 
to  run  until  the  death  of  A, 

Debt,  by  the  plaintiff,  for  his  bill,  as  an 
attorney,  for  services  and  costs,  upon  the 
retainer  of  one  Ann  Lord,  whose  admin- 
istratrix the  defendant  was. 

Plea — the  Statute  of  Limitations,  and 
issue  thereon. 

At  the  trial,  before  Martin,  B.  at  the 
Sittings  for  Middlesex,  in  Hilary  term,  it 
appeared  that  the  deceased  Ann  Lprd 
had,  as  administratrix  of  her  son,  been 
made  a  party  to  a  suit  in  equity,  as  defen- 
dant, by  a  bill  of  revivor.  The  bill  was 
for  costs  incurred  in  this  suit  prior  to 
Michaelmas  term  1840,  when,  upon  the 
original  suit  and  the  bill  of  revivor  coming 
on  to  be  heard,  a  supplemental  bill  was 
ordered  to  be  filed  to  make  certain  next- 
of-kin  parties  to  the  suit.  No  supple- 
mental bill,  however,  was  filed,  or  any 
other  proceeding  taken  in  the  cause.  Ann 
Lord  died  in  June  1851,  and  the  defendant 
took  out  letters  of  administration.  On 
the  20th  of  July  the  plaintiff  gave  the  de- 
fendant a  written  notice  that  unless  30/, 
was  paid  to  him  on  account  of  the  costs 
incurred  before  the  19th  of  August,  he 
should  cease  to  attend  to  or  take  any 
further  proceedings   in    the  suit.     Under 
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his  Lordship's  direction  a  verdict  was  found 
for  the  plaintiff  for  68/.,  with  leave  to  the 
defendant  to  move  to  enter  the  verdict  for 
hira.  A  rule  nisi  having  heen  obtained 
accordingly, 

BramweU  and  Gray  now  shewed  cause. 
— The  rule  of  law  now  is,  that  an  attorney 
who  undertakes  a  suit  at  law  or  in  equity 
is  bound  to  carry  on  the  suit  to  its  termi- 
nation, unless  he  gives  his  client  reason- 
able notice  that  he  will  proceed  no  further 
without  payment ;  and,  consequently,  his 
right  to  sue  for  his  bill  of  costs  does  not 
arise  until  one  of  these  events — Harris  v. 
Oshoum  (1),  Vansandau  v.  Browne  (2), 
Williams  v.  Jones  (3).  In  this  case,  there- 
fore, the  Statute  of  Limitations  did  not 
begin  to  run  until  the  notice,  as  the  cause 
was  still  pending.  No  decree  has  yet 
been  pronounced,  and  but  for  the  notice 
the  plaintiff  would  have  been  bound  to  go 
on  whenever  the  supplemental  bill  was 
filed ;  or  he  might  have  applied,  on  behalf 
of  the  defendant,  for  the  dismissal  of  the 
suit.  A  supplemental  bill  to  add  parties 
is  a  step  in  the  cause  and  not  a  new  suit. 
The  2  DanieWs  Practice,  1373,  and  2  Mit- 
ford  on  Pleading,  60,  et  seq.  were  referred 
to. 

Phipson,  in  support  of  the  rule. — The 
authority  of  Harris  v.  Osbourn  is  not 
denied,  although  the  old  law  was  different; 
but  in  the  present  case  the  particular  cir- 
cumstances formed  an  exception,  and  the 
plaintiff  might  have  brought  his  action 
without  giving  any  formal  notice.  In 
Nicholls  V.  Wilson  (4),  Parke,  B.,  in  giving 
judgment,  said,  "there  might  be  instances 
where  the  attorney  would  be  at  liberty  to 
put  an  end  to  the  suit  without  notice ;" 
and  here  the  old  suit  had,  in  fact,  gone  to 
sleep,  and  there  was  no  reasonable  ground 
for  supposing  that  it  was  going  on.  The 
question  of  whether  there  was  any  such 
reasonable  ground  was  not  left  to  the  jury. 
The  old  defendants  need  not  be  made  parties 
to  the  supplemental  bill.  He  referred  to 
1  Smith's  Chanc.  Prac,  673. 

(1)  2  Cr.  &  M.  629;  8.C.  3  Law  J.  Rep.  (n.s.) 
Exch.  182. 

(2)  9Bing.402;  8.c.  2  Law  J.Rep.(N.8.)C.P.34. 

(3)  2  Q.B.  Rep.  276. 

(4)  1 1  Mee.  &  W.  106 ;  s.  c  12  Law  J.  Rop.  (n.8.) 
Exch.  266. 


Pollock,  C*B. — I  am  of  opinion  this 
rule  ought  to  be  dischaiged.     The  only 
question  is,  whether  the  Statute  of  Limita- 
tions is  a  bar  to  the  plaintiff's  claim*    At 
a  general  rule  an  attorney  cannot  bring 
an  action  for  his  fees  without  some  proper 
and  reasonable  notice  requiring  payment 
It  is   said,  however,   that   there  may  be  ; 
circumstances  which  make  an  exception^ 
to  this  rule,  and  expreasions  in  the  jn4g^^< 
ment  of  Loid  Abinger,  C*B.  and  Parke,  B^ 
in  NiehoUs  v.  Wilwn  are  relied  on ;  but 
do  not  think  that  this  case  is  any  exoepti^^ 
to  the  general  rule*     It  haa  been  "nffPTt^m^ 
that  the  notice  requiring  payment  miift  ^^ 
given  in  a  reasonable  time»  and  that  it  ia  a 
question  for  the  jury  whether  the  time  hml 
not  elapsed.     But  I  do  not  think  any  mich 
question  could  have  been  left  to  the  juiy, 

Parke,  B. — I  am  of  the  aame  apiuoD. 
An  attorney  cannot  sue  for  hia  bOI  ntO 
the  termination  of  the  suit,  anbjeet  to  tie 
exception  stated  in  HarrU  ▼•  (Mswi, 
or  on  the  death  of  his  client  he  eonld  m 
the  personal  representatiye.  Heie  it  ii 
sought  to  make  another  exception,  thitiii 
if  he  permits  the  suit  he  is  oondnetiiuk 
his  cUent  to  sleep  for  a  long  period  k 
may  sue  after  a  reasonable  time  \m  elspsd. 
But  I  think  not,  and  there  is  no  autlumty 
for  that  exception.  He  may  adopt  tlie 
course  of  giving  notice,  as  was  done  hoe, 
although  not  necessary,  as  the  client  died. 

Platt,  B.  —  I  am  also  of  the  time 
opinion.  No  doubt  an  attorney  may  not 
stop  in  the  middle  of  a  suit ;  but  if  be 
wishes  to  be  furnished  with  money  to  go 
on  he  must  give  a  &ir  and  reasoniUe 
notice  to  the  client  to  pay  him  or  ivxatk 
him  with  the  fimds  necessary  for  the  por- 
pose.  What  is  the  case  here  ?  The  pUin- 
tifif  became  solicitor  for  his  client  is  tbe 
conduct  of  a  suit  in  Chancery.  There 
has  been  no  decree  in  that  suit  up  to  thii 
moment,  but  for  eleven  years  it  was  alloved 
to  sleep,  no  step  being  taken  in  it ;  tbe 
client  then  died,  and  this  action  is  brooglit 
against  the  administrator.  The  Ststste  of 
Limitations,  imder  such  circumstance^  i< 
no  bar  to  the  action. 

Martin,  B.  concurred. 

Rule  disekaryd. 
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-o         rDICCINSON     AND    ANOTHER   V, 
li       1      '^^  GRAND  JUNCTION  CANAL 
(,    COMPANY. 

9A/  to  under^ground  Water — Diversion 
'  Digging  a  Well — Percolation — Zia- 
ai  Common  Law — Loss  of  Profit — 
ement  and  Act  of  Parliament,  Con- 
*,km  of. 

i€  plaintiffs  were  the  occupiers  of  paper 
'4kd  had  fanr  twenty  years  last  pawt, 
pi^99iaudy  to  the  lUh  of  September 
t  m^§yed  the  waters  of  the  rivers  B, 
3.  for  the  use  of  their  mills.  The  act 
pUimeHt  which  incorporated  the  Grand 
"h^XJtu^l  Cemptmyr provided  that  be- 
mjf  ofthebnkfksi  streams,  ^e.  supply- 
^¥^rh0i¥ B.^a$id  tj.'9kould  be  used  fir 
msdr^and  ike'B.  and  O.  fh&kld  be 
iiMI^' «  f^dfvaki  should  be  made  for 
\iUg'Wkt9rt9  eupply  sueh  rivers  and 
Mfff^h  aquantiiy  equal  towhaiehould 
fti^  fir  ik^tupfly  of  the  catted^  and 
i^ken  theH  should  be  m  want  of  water 
0  'fivers  for  the  supply  of  any  mill, 
<  skemld  be  let  off  from  the  reservoirs 
'jh^nvere.  '  Actions  having  been  brought 
WjilaMffs  against  the  company  for  not 
wg -ike  reservoir,  an  agreement  was  utti- 
y  made  between  them  and  the  company 
the  latter  would  apply  for  an  act  of 
ament,  and  that  they  should  not  make 
Uieration  in  the  state  of  the  B.  and  O. 
y  diversion  of  their  waters.  An  act  of 
wnent  was  afterwards  passed,  which 
ed  that  it  should  not  be  lawful  for  the 
(my  to  divert  any  of  the  waters  of  the 
ul  G.  In  1849,  the  defendants  sank 
ye  well  to  the  depth  of  seventy-two 
close  to  the  summit  level  of  the  canal, 
by  means  of  pumps  and  a  steam- 
•e  pumped  into  the  summit  level  of 
anal  a  quantity  of  underground  water, 
k  would  otherwise  have  flowed  under 
td  into  the  river  B,  and  also  other 
fground  water,  which  would  otherwise 
percolated  through  the  intervening 
r  underground  into  the  B,  and  would 
flowed  to  the  plaintiffs*  miUs.  A  por- 
ilso  of  the  water  of  the  B,  which  would 
flowed  to  the  plaintiffs'  mill,  was,  by 
■s  of  such  pumping,  drawn  off  through 
ntervening  chalk,  out  of  the  river  into 
vellf  so  that  the  plaintiffs  in  each  of  the 
9  eases  were  prevented  from  working 
\mw  Sbeiss,  XXJ.—Exchkq, 


their  mills  as  benefloiaUy  as  ^ey  would  ht^ae 
done : — Held,  flrst,  thai  as  to  the  waiter 
which  had  been  taken  from  ike  river ^  motky 
the  reasonable  use  of  it  by  another  riparian 
proprietor,  but  by  the  digging  of  a  well, 
which  was  clearly  a  diversion,  an  action 
would  Ue  at  common  law  against  the  company 
for  the  injury  done  to  the  plaintiffs. 

Qusere— -toi^Aer  the  action  would  home 
been  maintainable  if  it  had  appeared  that 
the  defendants  were  ignorant,  and  could  not 
by  any  degree  of  care  have  ascertainod 
before  making  the  well,  that  it  would  have 
the  effect  of  eAstracUng  the  water^  and  when 
they  discovered  that  it  did  have  that  eff^eet^ 
could  not  have  repaired  the  injury.       <  • 

Secondly,  that  an  action  weiUd  Ui  at  eom^ 
man  law  "for  the  abstiraetion  0/'  the  -wq^, 
which  never  formed  part  of  ^yiriven^ihut 
was  prevented  from  doing  so  'by  the-  eajtava* 
tion  of  the  weU,  whether  the  water  wof  pott 
of  an  underground  waterooursef  onpeiraola^d 
through  the  chalk.  r  ^.^  J)>ii1 

Thirdly,  that  the  taking  awayi'bymetms 
of  the  wM,  of  ike  water  of  the  rivers  artthe 
supply  of  the  rivers  from  springs  and  tpeT'^ 
eolation,  was  a  breach  of  the  agreemuni^iakd 
also  of  the  act  of  parliament^  the  .me)anilkg 
of  which  was,  that  the  defendants  should  $tbt 
take  waUr  from  the  waters  or  springe  which 
in  their  natural  course  would  form  part  of 
the  rivers  in  their  then  existing  state. 

Lastly,  that  proof  of  actual  loss  ofproflt 
by  the  plaintiffs,  by  their  being  unable  to 
work  the  miUs  as  before,  was  not  necessary 
to  enable  them  to  recover ;  nor  was  it  neceS" 
sary  at  common  law,  if  the  defendants  were 
not  authorized  to  make  the  weU. 

This  was  a  case  sent  by  the  Master  of 
the  Rolls  for  the  opinion  of  this  Court, 
CASE. 

The  plaintiffs  carry  on  business  in  part- 
nership as  paper-manufacturers,  and  for 
that  purpose  occupy  and  use  certain  paper 
mills  in  the  county  of  Hertford.  The 
rivers  Bulboume  and  Oade,  after  uniting 
together  into  one  river  (the  Gade)  at  a 
place  called  Two  Waters  in  Hemel  Hemp- 
stead, had,  for  upwards  of  twenty  years 
last  past,  and  from  a  period  anterior  to  the 
11th  of  September  1817,  and  up  to  the 
present  time,  run  and  flowed  to  the  said 
mills  in  succession,  for  the  purpose  of 
supplying  thera  with  water  for  the  work- 
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ing  thereof.  The  plaintiftis,  for  upwards 
of  twenty  years  before,  and  at  the  time  of 
the  di^ng  of  the  well  hereinafter  men- 
tioned, had  enjoyed,  as  of  right,  the  benefit 
of  the  river  for  supplying  the  mills  with 
water.  The  company  of  proprietors  of  the 
Grand  Junction  Canal  was  incorporated  by 
an  act  passed  in  1793 ;  by  the  9th  section 
of  which  they  were  authorized  to  make 
the  canal,  and  by  the  d5th  section  it  was 
provided,  that  before  any  of  the  brooks, 
streams,  rivulets,  waters,  watercourses,  or 
springs  which  have  supplied  the  river  or 
stream,  the  Oade  or  Colne,  or  the  Berk- 
hampstead  river,  called  *'  The  Bulboume," 
or  any  of  the  streams  or  cuts  forming  part 
thereof,  should  be  used  for  the  supply  of 
the  canal,  and  before  the  Gade,  the  Colne, 
or  the  Bulbourne,  &c.  should  be  diminished 
by  means  thereof,  certain  commissioners 
should  set  out  as  near  the  canal  as  convenient 
certain  land  for  the  making  a  reservoir  for 
collecting  flood  waters  sufficient  to  supply 
such  rivers,  &c.  with  a  quantity  of  water 
equal  to  what  should  be  taken  from  them 
for  the  supply  of  the  canal,  and  that  the 
company  should  make  and  maintain  a 
reservoir,  with  such  feeders  from  it  to  such 
rivers,  &c.  as  should  be  sufficient,  the  same 
to  be  always  made  use  of  for  supplying 
with  water  such  rivers,  &c.  and  the  mills 
therein,  and  that  whenever  there  should  be 
a  want  of  water  in  any  of  the  said  rivers, 
&c.  for  the  supply  of  any  mill,  a  person 
should  be  appointed  by  the  mill  occupiers, 
and  be  empowered  and  directed  at  their 
instance,  to  let  off  from  such  reservoir  to 
such  ri;^rers,  &c.  such  supply  of  water  as 
should  be  equal  to  the  quantity  taken 
from  such  rivers,  &c.  for  the  supply  of  the 
canal.  The  canal  company  were  authorized 
by  an  act  in  the  year  1793  to  make  their 
canal.  The  summit  of  the  canal  was  near 
Marsworth,  at  a  place  called  Cow  Roost,  and 
the  canal  runs  towards  the  Thames,  being 
about  400  feet  above  the  level  of  the  Thames 
at  London  Bridge.  In  a  chain  of  chalk 
hills  there  is  a  transverse  gap,  which  was 
chosen  as  the  summit  level  of  the  canal. 
The  plaintiffs  had  brought  several  actions 
for  the  breach  of  this  act,  in  not  establishing 
the  reservoirs.  These  actions  were  left  to 
reference,  and  ultimately  an  agreement 
was  entered  into  betweetv  iVv^  nvvll-owuers 
and  the  company, ^\v\e\v  ^UVi^^^xW^^ 


agreed  that  the  company  would  in  the  next 
session  of  parliament  apply  for  and  do  all 
they  could  to  obtain  an  act  of  parUaroent 
authorizing  a  deviation  of  the  canal,  by 
which  a  part  of  the  canal  was  to  be  fiUed  up, 
and  the  canal  was  to  be  constructed  through 
the  streams  and  different  rivers,  and  that 
the  company  should  not  endeavour  at  any 
time  thereafter  to  make  any  other  commu- 
nication or  alteration  in  die  state  of  the 
canal  or  of  the  rivers  Gade  and  Bulboume^  ^ 
or  any  diversion  of  the  waters  of  tbos^ 
rivers,  but  the  same  should  continue  as  a*:^ 
the  then  present  time  existing.     An  act  c^ 
parliament  afterwards  passed  which  enaete^^ 
that  it  should  not  be  lawfril  for  the  cor:::*^ 
pany  to  make  any  alteration  in  the  8^<M(^ 
of  communication  between  the  said  eaz^;^ 
and  the  rivers  Gade  and  Bulboume  nort^ 
ward  of  Nash  Mill,  other  than  was  astho. 
rized  by  the  act,   nor  to  divert  any  a/t 
the  waters  of  the   riven.      The  clamei 
relating  to  the  reservoirs  in  the  oiigi&al 
act  are  there  repealed,   and  all  tbe  de^ 
viations  were  duly  made,  and  no  diim- 
nution    of  the  water  of   the   Bulboone 
and  Gade  by  means  of  a  well  soak  in 
the  neighbourhood  and  pumping  there- 
out as  hereafter  mentioned  had  ever  been 
made  by  the  company   at  or  before  the 
agreement  and  the  passing  of  the  act   Is 
1824  the   plaintiff  John  Dickinson  built 
another  mill,  and  then  in  1849  the  canal 
company  sunk  a  large  well  at  Cow  Roost, 
in  their  own  ground,  close  to  Uie  canal, 
and  close  to  but  below  the  southern  end 
of  the  summit  level.     This  well  was  imk 
for  the  purpose  of  adding  to  the  supply 
of  water  in    the   summit    levds  of  the 
canal,  and  was  excavated  to  the  depth  of 
seventy-two  feet,  and  the  company  erected 
pumps  and  a  steam-engine,   and  thereby 
pumped  into  the  summit  level  large  quan- 
tities of  water  which   collected  into  tke 
well  below  the  surface  of  the  ground.   The 
plaintiffs  filed  a  bill  in  Chancery  in  1849, 
praying  that  the  company  might  be  decreed 
to  fill  up  the  well,  and  might  be  restrained 
by  injunction  from  further  sinking  the  well 
or  keeping  the  same  open,  and  firom  pump- 
ing any  water  out  of  it  into  the  summit 
level  of  the  canal,  and  from  digging  any 
other  well.     It  was  admitted,  for  the  pur- 
pose of  the  special  case,  that  the  company* 
V3  ^\^w^  xJafc  t»s\al  at  Cow  Roos^  vA 
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pumping  the  water  thereout,  had  diverted 
and  prevented  from  flowing  into  the  River 
Bnlboume,  and  pumped  into  the  summit 
level  of  the  canal,  a  quantity  of  under- 
ground water  which,  in  the  natural  course^ 
before  the  11th  of  September  1817»  and 
aince,  would  have  flowed  underground  into 
the  Bttiboume,  and  also  other  underground 
water  which  would  have  otherwise  perco- 
lated through  the  intervening  chalk  and 
earth  underground  into  the  Bulboume, 
and  would  thence  have  flowed  to  the  mills 
of  the  plaintiff',  and  have  been  applicable 
to  the  working,  and  that  by  the  loss  of 
such  water  the  plaintiffs  have  been  pre- 
vented from  working  their  mills  as  bene- 
ficially as  they  might  have  done,  and  that 
by  the  digging  of  the  well  at  Cow  Roost 
and  the  pumping  thereout  by  the  company 
a  portion  of  the  water  of  the  Bulboume, 
which  would  have  flowed  to  the  mills  of 
the  plaintiff,  and  have  been  applicable  to 
the  working,  is  drawn  off  through  the  in- 
tervening chalk  out  of  the  river  into  the 
well,  and  pumped  into  the  summit  level  of 
the  canal,  and  by  means  thereof  the  plain- 
tiff have  been  prevented  from  working 
their  nulls  as  beneficially  as  they  might 
have  done. 

-  The  questions  for  this  Court  are,  first, 
whether  the  digging  of  the  said  well  at 
Cow  Roost  and  the  pumping  thereout 
by  the  company,  so  as  to  divert  and  pre- 
vent from  flowing  into  the  River  Bul- 
boume a  quantity  of  underground  water, 
which  would  otherwise  have  percolated 
and  gone  through  the  intervening  chalk 
and  earth,  into  the  River  Bulboume,  and 
would  in  the  natural  course  of  the  rivers 
Bulboume  and  Gade  have  flowed  to  the 
mills  of  the  plaintiffs,  and  have  been 
applicable  to  die  working  thereof,  are  a 
violation  of  the  said  act  of  parliament, 
58  Oeo.  3.  c.  xvi,  and  the  articles  of  agree- 
ment of  the  11th  of  September  1817,  or 
either  and  which  of  them,  or  would  render 
the  company  liable  to  an  action,  irrespec- 
tive of  the  said  act  of  parliament  and 
agreement.  Secondly,  whether  the  digging 
of  the  said  well  at  Cow  Roost  and  the 
pumping  thereout  by  the  company,  so  as  to 
divert  and  prevent  from  flowing  into  the 
river  Bulboume  a  quantity  of  under- 
ground water,  which  would  otherwise  have 
jpeicolated  and  gone  through  the  interven- 


ing chalk  and  earth  into  the  river  Bul- 
boume, and  would,  in  the  natural  course 
of  the  rivers  Bulboume  and  Grade,  have 
flowed  to  the  said  mills  of  the  plaintiffs, 
and  been  applicable  to  the  working  thereof, 
and  whereby  the  plaintiffs  were  prevented 
from  working  their  said  mills  so  beneflcially 
as  they  otherwise  would  have  done,  are  « 
violation  of  the  act  of  parliament,  58  Geo.  3. 
c.  xvi,  and  the  articles  of  agreement  of 
the  11th  of  September  1817,  or  either  and 
which  of  them,  or  would  render  the  com- 
pany liable  to  an  action,  irrespective  of 
the  said  act  of  parliament  and  agreement. 
Thirdly,  whether  the  digging  of  the  said  well 
at  Cow  Roost,  and  the  pumping  thereout 
by  the  company,  so  as  to  draw  off  through 
the  intervening  chalk  and  earth  into  the 
said  well,  and  pump  into  the  said  summit 
level  of  the  canal  a  portion  of  the  water  in 
the  said  river  Bulboume,  which  would,  in 
the  usual  course  of  the  rivers  Bulboume 
and  Gade,  have  flowed  to  the  mills  of  the 
plaintiffs,  and  been  applicable  to  the  work* 
ing  thereof,  are  a  violation  of  the  act  of  par* 
liament,  58  Geo.  3.  c.  xvi,  and  the  articles 
of  agreement  of  the  llUi  of  September 
1817,  or  either  and  which  of  them,  or 
would  render  the  company  liable  to  an 
action,  irrespective  of  the  said  act  of  par- 
liament and  agreement  Fourthly,  who* 
thcr  the  digging  of  the  said  well  at  Cow 
Roost,  and  the  pumping  thereout  by 
the  company,  so  as  to  draw  off,  through 
the  intervening  chalk  and  earth,  into  the 
said  well  and  pump  into  the  summit  level  of 
the  canal  a  portion  of  the  water  in  the  river 
Bulboume,  which  would,  in  the  usual 
course  of  the  river,  have  flowed  to  the 
mills  of  the  plaintiffs,  and  been  applicable 
to  the  working  thereof,  and  whereby  the 
plaintiffs  cannot  work  their  mills  so  bene- 
ficially as  they  otherwise  would  have  done, 
are  a  violation  of  the  act  of  parliament, 
58  Geo.  3.  c.  xvi,  and  the  articles  of  agree- 
ment of  the  11th  of  September  1817,  or 
either  and  which  of  them,  or  would  render 
the  company  liable  to  an  action,  irrespec- 
tive of  the  said  act  of  parliament  and 
agreement. 

Peacock  {Cairns  with  him,  Nov.  17, 
1851),  for  the  plaintiffs. — The  defendanU 
had  no  right  to  pump  out  the  water  for  the 
purposes  of  their  canal.  Their  right  is 
limited  to  pumping  out  water  for  teaaow- 
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aUe  use,  for  the  cultivation  of  land,  or 
for  mining  purposes.  If  their  act  was 
justifiable,  it  would  follow  that  they  would 
be  at  liberty  to  buy  half  an  acre  of  land 
and  pump  up  the  water  for  the  purposes 
of  sale,  to  the  injury  of  all  the  wells 
and  streams  in  the  neighbourhood.  Acion 
V.  Blundell  (1)  is  clearly  distinguish- 
able. That  case  merely  decided  that 
the  owner  of  land  through  which  water 
flows  in  a  subterraneous  course  cannot 
maintain  an  action  against  a  landowner 
who,  by  means  of  mining  operations,  lays 
the  weU  dry.     The  case  of  Wood  v.  Waud 

(2)  determines  the  rights  of  parties  to 
flowing  water  on  the  surface,  but  the  right 
of  the  owner  of  water  who  is  in  posses- 
sion of  the  source  has  not  yet  been  decided. 
The  defendants  were  not  entitled  to  take 
water  out  of  their  own  land  so  as  to  cause 
their  neighbours'  water  to  flow  into  their 
well.  The  law  is  thus  stated  in  Embrey  v. 
Owen  (4) :  "  The  right  to  have  the  stream 
to  flow  in  its  natural  state,  without  dimi- 
nution or  alteration  is  an  incident  to  the 
property  in  the  land  through  which  it 
passes ;  but  flowing  water  is  publici  juris, 
not  in  the  sense  that  it  is  a  bonum  vacans^  to 
which  the  first  occupant  may  acquire  an 
exclusive  right,  but  that  it  is  public  and 
common  in  this  sense  only,  that  all  may 
reasonably  use  it  who  have  a  right  of 
access  to  it ;  that  none  can  have  any  pro- 
perty in  the  water  itself,  except  in  the 
particular  portion  which  he  may  choose  to 
abstract  from  the  stream  and  take  into  his 
possession,  and  that  during  the  time  of  his 
possession  only — see  5  B,  ^  Ad,  24.  But 
each  proprietor  of  the  adjacent  land  has  the 
right  to  the  usufruct  of  the  stream  which 
flows  through  it."  The  defendants  had 
no  right  to  lower  the  basin  out  of  which 
the  stream  flowed.     In  Balston  v.  Bensied 

(3)  it  was  ruled  that  the  defendant  had 
no  right  in  draining  his  own  quarries  to 
draw  water  from  the  plaintiff's  land. 

[Parke,  B. — In  Brown  v.  Best  (5)  a 
watercourse  is  said  to  he  jure  naturce,'] 

(1)  12  Mee.  &  W.  324 ;  s.  c.  13  Law  J.  Rep.  (n.s.) 
Exch.  289. 

(2)  3  Exch.  Rep.  748  ;  s.c  18  Law  J.  Rep.  (n.s.) 
Exch.  305. 

(3)  1  Campb.  463. 

(4)  6  Exch.  Rep.  353 ;  s.  c.  20  Law  J.  Rep.  (n.8.) 
Exch.  212. 

(JS)  1  Wils.  \74. 


Secondly,  the  conduet  of  tiie  ( 
waa  in  violation  of  the  private  act  .of  par« 
liament. — He  referred  to  WyaU  v.  Hsfri- 
son  (6)  3iidBlakenu>re  v.theGlamorganskirt 
Canal  Company  (7). 

Crompton  (C.  Blackburn  with  lm\  Ccnr 
the  defendants. — The  defendants  have     t 
right  to  sink  a  well  in  their  own  land,  atsid 
to  use   the  underground  water  lor  way 
purpose  they  think   fit.      They  are  the 
owners  in  fee,  and  their  land  is  subject  to 
no  servitude.     The  plaintiflis  have  no  ligb 
to  insist  that  the  defendants  shall  keep 
their  land  in  such  a  state  as  to  be  either  a 
sponge  or  a  reservoir.     This  case  is  not 
distinguishable  from  Acton  v.  BhmddL 
The  <;ourse  of  underground  streams  is  lo 
uncertain  that  no  leg^  right  can  be  eits- 
blished  in  respect  of  them.     The  rule  in- 
specting subterraneous  water  difiers  from 
that  of  surface  streams.    The  rule  on  tloi 
subject  is  collected  in  Gale  on  Easemtnttt 
p.  181. — He  cited  and  referred  to  Sato 
V.  Bensted,  Mason  v.  HiU{S),   Jyier  t. 
Wilkinson{9\  Cooper  v.  j&ar6er  (10),  Di^ 
lib.  39,  tit.  2.  s.  12,  and  Smith  v.  KeM 
(11).    The  plaintifls  contend  that  tkejan 
entitled  to  a  negative  easement  sfinflar  to 
that  set  up  in  Cooper  v.  Barber,  namdy, 
that  the  defendants  were  bound  to  nuDB- 
tain  their  chalk  as  a  perpetual  barrier  to 
keep  back   the  plaintifls'   water.     They 
have,  in  fact,  no  such  right.     Again,  tlK 
defendants  are   entitled  to  judgment  oa 
the   authority   of  Embrey   ▼.    Oven,  tlie 
damage  to  the  plaintifls*  miUs  being  in- 
appreciable in  amount.     Lastly,  the  act  of 
parliament  and  the  agreement  make  so 
difference  in  the  case,  as  is  in  fact  admitted 
on  the  other  side. 

Peacock,  in  reply. — It  is  clear  that  the 
law  gives  some  right  to  underground 
currents,  and  the  question  is,  whether  it 
gives  it  absolutely  or  only  sub  «o^ 
The  law  in  giving  the  land  gives  tbst 
without  which  it  cannot  be  enjoyed.    Bo* 

(6)  8  B.  &  Ad.  871 ;  s.  c.  1  Law  J.  Bep.  (tx) 
K.B.  237. 

(7)  1  Myl.  &  K.  154;  s.  c.  2  Law  J.  Eep.  (ha) 
Chanc.  95. 

(8)3  B.  &  Ad.  304 ;  a.  c.  1  Law  J.  Rep.  (W 
K.B.  107. 

(9)  4  Mason  Unit.  Sut  Rep.  397. 

(10)  8  Taunt.  99. 
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e  of  land  for  a  canal  is  an  extra- 
■y  purpose.    He  referred  to  Pomfret 

Cur.  adv.  vulU 

judgment  of  the  Court  (13)   was 
juvered  by — 

KE,  B. — [His  Lordship  stated  the 
nd  proce^ed.] — ^The  Master  of  the 
las  been  pleased  to  ask  six  different 
»ns9  on  which  we  shall  certify  our 
1  in  favour  of  the  plaintiffs  and 
;  the  company;  and  according  to 
ictice  which  this  Court  has  adopted 
eial  years  past,  we  proceed  to  state 
asons    for  the  opinion   which   we 

Btions  of  rights  to  flowing  water  have 
luch  discussed  in  modem  times  in 
cases ;  we  refer  to  those  of  Mcuon  v. 
Food  V.  fVaudf  and  Embrey  y,  Owen, 
have  been  discussed  upon  several 
»n8,  and  placed  upon  Uieir  proper 
lion.  We  consider  it  as  settled  law 
e  right  to  have  a  stream  running  in 
oral  course  is  not  by  a  presumed 
rem  long  acquiescence  on  the  part  of 
arian  proprietors  above  and  below, 
ex  jure  na^nrep— (there  are  several 
ities,  Shury  v.  Piggott  (14),  and 
T.  Wilkinson^  and  others  there  re- 
to,) — ^and  an  incident  of  property 
ih  as  the  right  to  have  the  soil  itself 
natural  state  unaltered  by  the  acts 
eighbouring  proprietor,  who  cannot 
as  deprive  it  of  the  support  of  his 
But  in  the  much  considered  case  of 
▼.  Blundell,  in  the  Court  of  Ex- 
ir  Chamber,  a  distinction  is  made 
B  first  time  between  underground 
and  those  which  flow  on  the  surface, 
was  held,  that  the  owner  of  a  piece 
i  who  has  made  a  well  in  it,  and 
y  enjoyed  the  benefit  of  underground 
,  but  for  less  than  twenty  years,  has 
ht  of  action  against  a  neighbouring 
3tor,  who,  in  sinking  for  and  getting 
rom  his  soil  in  the  usual  and  proper 
r,  causes  the  well  to  become  dry. 
Mnsion  goes  no  further.  In  such  a 
the  existence  and  state  of  under- 

1  Wma.  Saand.  322. 

Pollock,  C.B.,  Parke,  B.,  Alderson,  B.  and 

\. 

a  Bulst.  S39 ;  a.  c.  Pop.  166. 


ground  water  is  generally  unknown  before 
die  well  is  made,  and  after  it  is  made  there 
is  a  difficulty  in  knowing,  certainly,  how 
much,  if  any  indeed,  of  the  water  of  the 
well  when  the  ground  was  in  its  natural 
state  belonged  to  the  owner  in  right  of  his 
property  in  the  soil,  and  how  much  be- 
longed to  that  of  his  neighbour,  who  in 
digging  a  mine  or  another  well  may  pos* 
sibly  be  only  taking  back  his  own.  These 
practical  uncertainties  make  it  very  reason- 
able not  to  apply  the  rules  which  regtdate 
the  enjoyment  of  streams  and  waters  above 
ground  to  subterranean  waters,  especially 
when  the  result  would  be  to  limit  the  fuU 
enjoyment  of  the  rights  of  property  in 
the  neighbouring  owner,  and  to  prevent 
him  from  extracting  valuable  metals  or 
minerals  from  his  own  soil  or  making  some 
other  beneficial  use  of  it.  When  water  is 
on  the  surface,  the  right  of  the  owner  of 
the  adjoining  land  to  the  usufruct  of  that 
water  is  not  a  doubtful  matter  of  fact ;  it 
is  public  and  notorious,  and  such  a  right 
ought,  as  a  matter  of  course  to  be  respected 
by  every  one ;  and,  indeed,  if  the  course 
of  a  subterranean  stream  were  well  known, 
as  is  the  case  with  many  which,  sunk  un- 
derground, pursue  for  a  short  space  a  sub- 
terraneous course  and  then  emerge  again, 
it  never  could  be  contended  that  the  owner 
of  the  soil  under  which  the  stream  fiowed 
could  not  maintain  an  action  for  the  diver- 
sion of  it,  if  it  took  place  under  such  cir- 
cumstances as  would  have  enabled  him  to 
recover  if  the  stream  had  been  wholly 
aboveground.  When,  however,  the  springs 
come  to  the  surface,  and  form  streams  and 
rivers,  the  established  rules  apply,  that 
each  riparian  owner  is  entitled,  not  to  the 
property  in  the  fiowing  water,  but  to  the 
usufruct  of  its  streams  for  all  reasonable 
purposes,  to  drink,  to  water  his  cattle,  or 
to  turn  his  mills,  according  to  the  nature 
and  situation  of  the  stream  ;  each  of  such 
owners,  therefore,  has  a  remedy  for  the 
infringement  of  this  right.  If,  then,  the 
stream  is  diverted  by  altering  its  course  or 
cutting  down  its  banks,  or  the  water  ab- 
stracted from  it  for  unauthorized  purposes, 
the  owner  has  his  right  of  action  against 
the  wrong  doer.  In  the  present  case,  the 
water  is  proved  to  have  been  taken  from 
the  river  after  it  formed  part  of  its  stream, 
not  by  the  reasonable  use  of  it  by  another 
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riparian  proprietor,  but  by  the  digging  of  streams,  ri 

a  well,  which  is  clearly  a  diversion ;  and  springs,  w] 

an  action  will  lie  at  common  law  against  bourne,  oi 

the   company   for  the  injury   which  has  which  wei 

resulted  from   that  unauthorized   act  to  cated  with 

the  right  of   the    mill-owners.      If,  in-  be  taken  < 

deed,^  it  had  appeared  that  the  company  canal,  and 

were  ignorant,   and    could    not  by  any  bourne,  oi 

degree   of  care  have    ascertained   before  should  be 

making  the  well  that  it  would  have  the  should  be 

effect  of  abstracting  the  water,  and  when  waters,  sul 

they  discovered  that   it   did,  could  not  with  a  qus 

have  repaired  the  mischief,  it  might  have  what  shouj 

raised  a  question  whether  the  action  was  brooks,    s 

maintainable;  but  this  point  is  not  sug-  watercoun 

gested  in  the  case,  and  it  would  be  im«-  canal ;  am 

material  for  the  decision  of  the  principal  a  want  of ' 

question  in  the  case  before  the  Master  of  streams  oi 

Uie  Rolls,  as  will  appear  from  our  answer  any  mill 

to  a  subsequent  question.     With  respect,  lawful  for 

then,  to  the  right  of  action  of  the  mill-  pointed  as 

owners  at  common  law  against  the  com-  was  therel 

pany  for  abstracting  water  which  actually  the  instan< 

had  formed  a  part  of  the  stream  of  the  or  mills,  tc 

rivers  Bulboume  and  Gade,  by  sinking  and  to  con 

the  well,  we  think  that  the  company  are  cuts  by  mc 

liable  for  sinking  the  well.  above  sue 

As  to  the  obstruction  of  the  water  which  water  as  s 

never  did  form  part  of  the  river,  but  has  been  quantity  t 

prevented  from  doing  so  in  its  natural  course  or  cuts   a 

by  the  excavation  of  the  well,  whether  the  supply  of 

water  was  part  of  an  underground  water-  that  in   a 

course  or  percolated  through  the  strata,  flood  watc 

we  are  all  of  opinion  that  an  action  would  obtained  t 

lie.     The  mill-owners  were  entitled  to  the  at  all  time 

benefit  of  the  stream  in  its  natural  course,  whenever 

and  they  are  deprived  of  part  of  that  benefit  that  such 

if  the  natural  supply  of  the  stream  is  taken  waters  cov 

away.  and  retaim 

The  remaining  questions  are,  whether  supplying 

the  sinking  of  the  well  and  the  consequent  serving  su 

abstracting   of  the   water   of  the  rivers,  equal  at  ] 

and  the  waters  and  springs  supplying  it,  from  them 

is    a   breach  of  the   agreement   between  said  intern 

the  mill- owners  and  the  company  of  the  proprieton 

11th  of  September  1817,  or  of  the  obli-  after  take 

gation  imposed  on  the  company  by  the  act  communici 

of  58  Geo.  3.  c.  xvi.     We  are  of  opinion,  the  said  r 

that  the  taking  away  the  waters  of  the  of  them,  oi 

rivers,  or  the  supply  of  the  rivers  from  lets,  water 

springs  and  percolation,  by  means  of  the  then  supp! 

well,  is  a  breach  of  the  agreement,  and  also  cuts  for  a; 

of  the  act  of  parliament.  The  agreement  re-  to  the   sai 

cites  the  act  of  the  33  Geo.  3.  c.  Ixxx,  which  from  them 

provides  that  before  any  of  the  brooks,  and  cause 
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» or  aoiy  part  thereof,  for  luiy  pur* 
irhatever  relating  thereto,  except  it 
he  waste  waters  only  thereof^  after 
me  were  discharged  from  the  said 

streams  or  cuts,  anything  in  the 
t  contained  to  the  contrary  thereof 
wise  notwithstanding.  The  agree- 
then  recites  that  there  have  been 
M  between  the  mill-owners  and  the 
ny,  and  that  upon  mature  delibera- 
t  was  admitted  that  full  security 
be  obtained  for  the  mills,  and  an 
It  to  disputes  by  varying  the  course 

canal  in  a  track  therein  referred 
id  the  agreement  contains  a  cove- 
)y  the  company  to  endeavour  to 
e  an  act  to  authorize  the  deviation, 
iso   a  covenant  that  the   company 

not  at  any  time  make  any  other 
ion  in  the  state  of  communication 
tn  the  canal  and  the  said  rivers  CUide 
ulbourne  above  the  higher  mill,  or 
version  of  the  water  of  those  rivers, 
e  same  shall  continue  as  at  present 
ig.  It  appears  to  us  to  be  clear  that 
caning  of  the  agreement  was,  that 
11-owners  should  have  the  benefit  of 

waters  of  the  Gade  and  Bulboume, 
f  the  water  and  springs  that  supply 
rivers  as  they  ejcisted  at  the  date  of 
hey  were  entitled  under  the  original 
le  83  Geo.  3.  c.  Ixxx,  to  have  that 
ty  provided  by  a  reservoir;  and 
the  reservoir  is  by  mutual  consent 
iway  with,  so  that  there  is  no  supply 
provided  equal  to  what  should  be 
firom  the  rivers  or  waters  and  springs 
ring  them,  and  there  is  a  stipulation 

0  Aversion  of  the  water  of  the  rivers 
i  be  made,  but  that  they  would  con- 
is  then  existing,  surely  it  was  meant 
hey  should  not  only  not  take  from 
rers  what  had  become  part  of  them, 
Mt  they  should  not  take  from  the 

1  or  springs  which  in  their  natural 
!  would  form  part  of  the  said  rivers 
ir  then  existing  state.  It  was  meant 
the  mill-owners  should  have  the 
t  of  the  full  flow  of  the  rivers  in 
natural  state  as  they  were  at  the 
r  the  agreement,  and  if  so,  the  making 

well  which  had  the  effect  of  dimin- 
the  flow  was  a  breach  of  that  cove- 
Whether  the  company  in  sinking  it 
liftve  protected  themselves  or  not. 


on  the  ground  that  they  took  all  reason- 
able care,  and  could  neither  have  foreseen 
the  injury  to  the  mill-owners  nor  repaired 
it  afterwards,  they  were  bound  by  their 
covenant  not  to  diminish  the  supply ;  if 
they  did,  no  matter  what  was  the  course 
they  took,  it  was  an  absolute  engagement, 
and  they  are  liable.  The  terms  of  the  act 
of  parliament,  58  Geo.  3.  c.  xvi,  which 
prohibit  the  company  from  making  a  di- 
version of  the  water  of  the  rivers  Gade 
and  Bulboume,  are  not  so  clear.  They 
are  only  bound  by  the  act  not  to  divert 
any  of  the  water  of  the  said  rivers  or 
either  of  them  in  any  other  manner  than 
as  diverted  at  the  time  of  the  act.  But 
we  think  that  the  same  construction  ought 
to  be  put  on  these  words  as  those  used  in 
the  agreement,  and  that  the  meaning  was 
that  the  rivers  should  be  left  with  the 
quantity  of  water  so  far  as  the  acts  of 
die  same  company  were  concerned.  This, 
however,  we  apprehend  to  be  an  imma- 
terial point,  as  the  obligation  imposed  by 
the  covenant  on  the  company  must  still 
remain,  as  it  never  could  be  the  inten- 
tion of  the  legislature  to  alter  it  by  the 
58  G^o.  3.  c.  xvi. 

One  other  observation  only  remains  to 
be  made,  namely,  that  as  the  mill-owners 
are  entitled  to  sue  the  company  for  a 
breach  of  this  agreement,  by  diminish- 
ing the  water  of  the  rivers,  proof  of 
actual  loss  of  profit,  by  being  unable  to 
work  the  mills  as  before,  is  not  neces- 
sary to  enable  the  owners  to  recover,  nor 
is  it  if  the  company  was  not  authorized 
to  make  the  well  at  common  law  —  see 
Emhrey  v.  Owen,  We,  therefore,  answer 
the  several  questions  of  the  Master  of  the 
Rolls  in  &vour  of  the  plaintiffs. 

Certificate  accordingly. 


18^2         C  COLLINS  AND  ANOTHER  9.  THE 
N         1Q       1     80UTH  STAFFORDSHIRE  RAIL- 
^^'        *      (^   WAY  COMPANY. 

Lands  Clauses  Act,  ^  ^9  Vict.  c.  18.  ss. 
23, 68.  and  121 — Arbitration  by  Consent — 
Statutory  Forms,  when  unnecessary. 

Where  in  pursuance  of  the  arbitration 
clauses  of  the  8^9  Vict,  c,  IS,  parties  agree 
to  refer  a  question  of  disputed  compensation 


248 


COURT  OF  EXCHBQUE 


/or  land  required  hy  a  railway  company^  settled  by  i 

and  the  secretary^  on  behalf  oj  the  company ^  tioned  in   i 

signs  the  appointment  of  the  arbitrator^  an  provided  b} 

award  made  under  such  submission  is  valid^  tion   Act   ] 

although  all  the  previous  forms  imposed  by  company  di 

the  statute  have   not  been   complied  with,  for  compen 

those  forms  being  necessary  only  in  the  case  and  T.  Cbi 

of  a  compulsory  arbitration.  150 J.  in  sat 

wbicb  they 

Debt.     The  declaration  stated,  that  the  fore  it  baa 

defendants  were  a  corporation  established  company  a 

by  act  of  parliament  for  making  a  railway  Churchill  t 

called  "  thb  South  Staffordshire  Railway."  compliance 

That  the  plaintiffs  were  possessed  of  and  Lands  Clau 

interested  in  certain  lands,  that  the  same  tion  of  D.  £ 

were  required  by  the  defendants,  and  the  known  that 

defendants  were  by  the  statutes  authorized  to  the  direc 

to  take  the  said  lands  for  the  said  railway ;  Act  in  this 

that  the  defendants  had,  for  making  tbe  pany   and 

aaid  railway,  taken  possession  of  the  said  Churchill  i 

lands,  and  in  respect  of  which  the  plainti£B^  this   appoii 

were  entitled  to   compensation  from  the  respective 

defendants;  but  that  the  defendants  had  not  secretary  o 

made  any  satisfaction  to  the  plaintiffs  for  the   said   1 

their  interest  in  the  said  lands,  either  under  nominate  ai 

the   Lands    Clauses    Consolidation  Act,  ton  to  be 

1845,  or  of  the  special  acts  relating  to  the  the  said  re 

railway  company,  or  otherwise;  and  the  and  who  s 

plaintiffs  claimed  for  such  compensation  determine 

the  sum  of  900/.,  of  which  the  defendants  sum  of  mo 

had  notice.     That  an  agreement  was  made  paid  by  the 

between  the  plaintiffs  and  the  defendants  way  Compj 

as  follows: — Whereas  the  hereditaments  interest  of 

described  in  the  schedule  hereunder  written  Churchill  o 

are  required  and  authorized  to  be  taken  and  for  an; 

for  the  purposes  of  the  South  Staffordshire  to  be  made 

Railway    Company.       And   whereas    T.  injury  they 

Collins  and  T.  Churchill  are  tenants  from  said  heredi 

year  to   year  in  possession  of  the  said  ercise  of  al 

hereditaments;    wherefore  the   said  com-  Lands  Clai 

pany  in  obedience  to  the  directions  in  this  inbcfore  m< 

behalf  of  the  Lands  Clauses  Consolidation  of  them. 

Act  1845,  which  is   incorporated  in  the  T.  Collins 

several  hereinbefore   mentioned  acts  re-  said  H.  Ba 

Bpectively,  duly  served  upon  them  a  notice  hereunto  sc 
in   writing   that  the    said   hereditaments         Avermer 

were  required  for  the  purposes  of  the  said  executed  1 

railway,  and  of  the  intention  of  the  said  secretary  o 

company  to  take  the  same ;  and  whereas  that  the  sal 

the  said  T.  Collins  and  T.  Churchill,  by  a  of    the   ag 

notice  in  writing  served  upon  the  said  com-  the  powers 

pany,  claimed  as  compensation  in  respect  of  ment,  and 

their  interest  in  the  said  hereditaments  the  from  the  ti 

sum  of  900/.,  and  thereby  signified  their  trator,  and 

desire  to  have  such  claim  for  compensation  sions   of  t 
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e  Us  awsrd,  and  did  award  that 
••  ahould  be  paid  by  the  defendants  to 
plaintift  for  the  purchase  of  their 
»  and  interest  in  the  said  lands,  and 
kill  of  all  other  claims  against  the 
sdants  in  respect  of  the  said  heredita- 
fca,  wi&  interest  at  the  rate  of  5/.  per 
.  on  the  sum  of  288/.  nntU  the  pay- 
t  thereof.  That  afterwards  the  saod 
longfaton,  in  compliance  with  the  pro- 
lu  of  the  Lands  Clauses  Act,  settled 
M  costs  of  the  arbitration  to  amount 
\1L  7s*  7d,  Breach,  that  although  the 
idants  paid  to  the  plaintiffs  the  sum  of 
.  to  awarded,  yet  they  have  not  paid 
mm  of  221/.  7s.  7d.  as  costs. 
Mir— That  the  said  hereditaments  were 
le  occupation  and  possession  of  the 
itiflb  as  tenants  from  year  to  year; 
diat  they  had  not  any  greater  interest 
iin,  and  tiiat  the  compensation  claimed 
hem  was  claimed  for  their  interest  as 
tenants;  and  that  the  said  agree- 
:  fmr  arbitration  was  not  made  under 
Lands  Clauses  Act  1845,  as  to  the 
mient  of  disputed  claims  by  arbitra- 
b  reapeet  of  lands  taken  or  injuriously 
fced  by  the  execution  of  any  works, 
fbr  which  satisfaction  shall  not  have 
made,  and  the  appointment  of  the 
D.  Houghton  to  be  such  single  arbi- 
r  was  not  a  nomination  and  appoint- 
by  the  plaintiffs  and  defendants 
r  &at  act;  but  the  agreement  and 
intment  were  made  by  arrangement 
ig  themselves  irrespectively  of  that 
nd  in  pursuance  of  a  request  to  have 

rsation  of  disputed  compensation 
by  arbitration,  made  long  before 
fcakfaig  poaiession  by  the  defendants 
B  lands. 

edal  demunrer,  assigning  for  causes 
Dgat  others)  that  even  if  the  subject- 
ff  lefbrred  to  arbitration  by  the  agree- 
!irma  not  a  matter  which  could  be 
itted,  or  which  the  parties  could  be 
ad  to  enbmit,  to  arbitration  under  the 
■leory  provisions  of  the  Lands  Clauses 
(Nidation  Act,  yet  it  was  competent 
ten  by  agreement  between  themselves 
bmit  such  subject-matter  to  arbitra- 
acGording  to  the  provisions  of  that 

min  {BramweU  with    him),    for   the 
iw  Suns,  XXI.— ExcHBQ. 


plaintifb,  in  support  of  the  demurrer  (Nor. 
17.)  (1).— The  plea  is  bad.  The  defence 
attempted  is,  that  the  plaintiffs,  being  only 
tenants  from  year  to  year  of  the  lands  in 
question,  have  no  power  to  refer  the  mat- 
ter to  arbitration  under  the  Lands  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  18,  but 


(1)  The  following  sections  are  important: — 
Section  23. — **If  the  compensation  claimed  or 
ofoed  in  any  such  case  shall  exceed  50^,  and  if 
the  party  claiming  compensatipn  desire  to  have 
the  same  settled  by  arbitration,  and  signify  such 
desire  by  notice  in  writing  to  the  promoters  of  the 
undertaking,  before  they  hare  issued  their  wsrrant 
to  the  sheriff  to  summon  a  jury  in  respect  of  such 
lands,  under  the  pro? isions  hereinafter  contained, 
stating  in  such  notice  the  nature  of  the  interest  in 
respect  of  which  such  party  claims  compensation, 
and  the  amount  of  the  compensation  so  claimed, 
the  same  shall  be  so  settled  accordingly;  but 
unlets  the  party  claiming  compensation  shall  as 
aforesaid  signify  his  desire  to  have  the  question 
of  such  compensation  settled  by  arbitration,  or  if 
when  the  matter  shall  have  been  referred  to  arbitra- 
tion, the  arbitrators  or  their  umpire  shall  for  three 
months  have  failed  to  make  their  or  his  award,  or 
if  no  final  award  shall  be  made,  the  question  of  such 
compensation  shall  be  settled  by  the  verdict  of  a 
jury  as  hereinafter  provided." 

Section  25. — **  When  any  question  of  disputed 
compensation  by  this  or  the  special  act,  or  any  act 
incorporated  therewith,  authorised  or  required  to 
be  settled  by  arbitration  shall  have  arisen,  then 
unless  both  parties  shall  concur  in  the  appointment 
of  a  single  arbitrator,  each  party,  on  the  request  of 
the  other  party,  shall  nominate  and  appoint  an 
arbitrator,  to  whoq;i  such  dispute  shall  be  referred ; 
and  every  appointment  of  an  arbitrator  shall  be 
made  on  the  part  of  the  promoters  of  the  under- 
taking  under  the  hands  of  tlie  said  promoters  or  any 
two  of  them,  or  of  their  secretary  or  clerk,  and  on 
the  part  of  any  other  party  under  the  hand  of  such 
party,  or  if  such  party  be  a  corporation  aggregate 
under  the  common  seal  of  such  corporation ;  and 
such  appointment  shsll  be  delivered  to  the  arbitra- 
tor, and  shall  be  deemed  a  submission  to  arbitra- 
tion on  the  part  of  the  party  by  whom  the  same 
shall  be  made;  and  after  any  such  appointment 
shall  have  been  made,  neither  party  snail  have 
power  to  revoke  the  same  without  the  consent  of 
the  other,  nor  shall  the  death  of  either  party  operate 
as  a  revocation ;  and  if  for  the  space  of  fourteen 
days  after  any  such  dispute  shall  nave  arisen,  and 
after  a  request  in  writing,  in  which  shall  be  stated 
the  matter  so  required  to  be  referred  to  arMtration, 
shall  have  been  served  by  the  one  party  on  the 
other  party  to  appoint  an  arbitrator,  such  last- 
mentioned  party  fail  to  appoint  such  arbitrator, 
then  upon  such  failure,  the  party  making  the 
request,  and  having  himself  appointed  an  arbitrator, 
may  appoint  such  arbitrator  to  act  on  behalf  of  both 
parties,  and  such  arbitrator  may  proceed  to  hear 
and  determine  the  matters  which  shall  be  in  dispute, 
2K 
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oa  aUei^ed  tbat  eveiy  act  necessary 
istitiile  a  Talid  subrnkaicm  under  tbe 
ition  ebniBes  of  the  statute  had  been 
Bied. 

mtoell^  in  reply.— The  25th  section 
act  bhids  die  company  by  an  agree>- 
ligned  by  the  secretary,  and  tbe  case 
ught  within  that  section  as  soon  as 
Mtionof  disputed  compensation"  has 
.  If  parties  agree  to  a  compensation 
mdance  with  the  provisions  of  the 
s,  an  arbitration  is  good,  provided  a 
OB  of  disputed  compensation  arises. 
r  case  stood  over  until  the  19th  of 
aber,  when 

IXWK,  C.B.  said — ^We  need  not  hear 
r  argument  in  this  case,  as  we  think 
aintifiQi  are  entitled  to  judgment,  on 
inple  ground  that  there  can  be  no 
ity  for  a  perfect  compliance  with  all 
atutory  forms  when  both  parties 
in  the  appointment  of  an  arbitrator, 
otioes  required  by  the  act  are  neces- 
1  those  cases  only  where  no  option 
rdsed,  and  it  is  doubtful  what  the 
nt  may  require ;  but  where  the  par- 
ree  to  refer  according  to  the  statute, 
At  agreement  is  acted  on,  .it  is  suffi- 
f  the  appointment  of  an  arbitrator  on 
rt  of  the  company  is  signed  by  the 
try  of  the  company. 
IKE,  B. — I  am  of  tbe  same  opinion. 
I  a  case  where  the  parties  agreed  to 
and  in  all  cases  of  arbitration  there 
(wer  to  refer  by  a  submission  signed 
secretary. 
casoN,  B.  and  Platt,  B.  concurred. 

Judgment  for  the  plaintiffs. 
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THOMAS  9.  CROSS. 


ment — Setoff, 

being  indebted  to  B.  in  25/.,  on  an 
ue  bill^  gave  B.  91.  and  a  fresh  bill 
•balance  of  the  25L  and  interest  on 
i,  and  asked  B,  to  take  the  money 
e  new  bill  in  Ueu  oj  the  old  one.  B. 
I  to  do  so,  and  returned  the  fresh  bill 
but  kept  the  9L  though  A.  demanded 


U  baek:^Held,  per  Pollock,  C.B.  and 
Platty  B*»  th(tt  this  was  evidence  to  support 
a  plea  of  payment  of  9L ;  per  Parke,  B. 
and  Martin,  B.,  that  it  proved  a  set-off 
only,  and  not  a  payment,  for  that  payment 
post  diem  requires  the  assent  of  both  par^ 
ties,  and  this  pt^ymetU  was  clogged  with  a 
condition  which  B.  refused  to  comply  with. 

Assumpsit  against  the  defendant,  as 
acceptor  of  a  bill  of  exchange  for  25L 

Plea,  as  to  91.  payment,  and  as  to  the 
residue,  set-off  for  money  received  to  the 
use  of  the  defendant. 

At  the  trial,  before  Platt,  B.,  at  the 
Sittings  for  Middlesex,  in  Easter  term,  it 
appeared  that  after  the  bill  declared  on 
had  become  due,  the  defendant  went  to  the 
plaintiff's  office,  and  the  plaintiff  being 
out,  the  defendant  left  with  the  plaintiff's 
clerk  9/.  in  cash,  and  a  fresh  bill  for  !?/• 
10^.,  at  the  same  time  asking  the  clerk  to 
get  his  master  to  receive  the  91.  in  part 
payment,  and  to  take  the  bill  for  17/.  lOs. 
in  renewal  of  the  balance  of  the  bill  for 
25/.,  with  interest  for  the  renewal.  The 
clerk  promised  to  speak  to  his  master  on 
the  subject.  Some  few  days  after  this,  the 
defendant  called  again  and  saw  the  plain, 
tiff,  who  refused  to  receive  any  part  of  the 
bill  for  25/.,  upon  which  the  defendant 
demanded  back  his  9/.  and  the  bill  for 
171.  lOs.  The  plaintiff  returned  the  bill 
for  17/.  lOs.  to  the  defendant,  but  said 
he  should  keep  the  9/.  towards  payment 
of  the  bill  for  25/.,  and  on  the  defendant 
insisting  on  having  it  back,  high  words 
ensued,  and  the  plaintiff  turned  the  de- 
fendant out  of  the  office.  At  the  trial, 
the  plaintiff  deposed  that  he  had  another 
claim  against  the  defendant,  and  that  he 
had  told  the  defendant  he,  the  plaintiff', 
should  apply  the  9/.  to  that  claim,  and 
that  the  defendant  had  assented  to  it.  The 
defendant,  however,  swore  that  he  demand- 
ed the  return  of  the  money,  and  that  the 
plaintiff  said  nothing  of  retaining  it  in 
payment  of  any  other  account.  The  plain* 
tiff  commenced  this  action  about  a  week 
afterwards.  The  jury  said  they  believed 
the  defendant,  and  negatived  the  existence 
of  any  other  debt  from  the  defendant  to 
the  plaintiff  besides  that  upon  the  bill, 
and  found   a  verdict   for   the   defendant 
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^i^aiMf  have  iovuid  that  this  did  not 
They  were  justified,  I  thiBk,  m 
.  that  it  was  a  payment,  as  intended 
-defendant. 

.TiK,  B.— *I  agree  with  my  Brother 
The  law  is,  that  if  a  person  is 
to  pay  on  a.  certain  day,  and  then 
tho  money  on  that  day  to  the  ere- 
t-is  payment;  hut  if  it  is  not  paid 
;  day,  it  becomes  a  debt,  and  there 
e  the  assent  of  both  parties  to  arty 
ition  intended  as  payment.  One 
gprt^  to  pay  and  the  other  to  accept 
lyment;  but  that  was  not  so  here. 
Btice  of  this  particular  case  appears 
be  other  way,  so  that  I  do  not  regret 
lilt  of  the  present  rule. 

Rule  dropped* 
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MASTERS  V.  JOHNSON.* 


^str—Ahsconding  Debtors  Attest  Act^ 
i  Vict.  a.  52.— 1  ^  2  Vict.  c.  110. 
iitce — Second  Arrest, 

r  a  warrant  for  arresting  a  debtor 
Ael4  <^  15  Fid.  c.  52.  ( the  Abscond- 
rtors  Arrest  Act)  has  been  issued^  the 
required  to  be  issued  under  seeiion  1. 
*.  served  on  the  defendant^  if  in  cus- 
fUhiu  seven  days  of  the  date  of  the 
itf  and  if  not  so  served  it  ceases  to 
ny  operation^  nor  can  U  be  treated  as 
!  capias  anc^r  the\  S^2  Vict.  c.  1 10. 
md  capias  vuty^  however^  be  issued 
^  seven  days  upon  fresh  materials, 
\he yeneral powers  yiven by  the  I  ^2 
.  110. 

defendant  in  the  above  cause  had 
mrested  under  a  warrant  issued  by 
aniell,  Commissioner  in  Bankruptcy 
i  .Birmingham  District,  under  the 
ions  of  the  14  &  15  Vict.  c.  52.  (the 
iding  Debtors  Arrest  Act)  ( 1 ).    The 

U  case  was  decided  in  Trinity  term,  bat  on 
of  iu  importance  it  U  inserted  out  of  its 

'be  following  are   the  material  sections  of 

ute: — 

1.  «  That  from  and  after  the  passing  of  this 


warrant  waa  dated  the  4th  of  May,  and  th^ 
defendant  was  arrested  on  the  5th,  and 
carried  to  the  county  gaol,  where  be  was 
detained  imtil  the  11th,  when  he  was  dis- 
eharged ;  but  on  his  way  to  the  train,  by 


Act  it  shall  be  lawful  for  any  Commissioner  of  the 
Gonrt  of  Bankruptcy  aeting  for  any  district  in  the 
conntry,  or  the  Judge  of  any  district  conoty  couit, 
except  the  ooumy  court  Judges  acting  in  the  coun- 
ties of  Middlesex  and  Surrey,  on  ^>plication  by  or 
on  behalf  of  any  creditor,  upon  due  proof  by  affida- 
Tit,  intituled  in  one  of  Her  Majesty's  superior  courts 
«f  oommcm  law,  of  the  creditor  appljring,  or  of  some 
other  person,  or  by  solemn  affirmation  in  cases  in 
which  solemn  affirmation  is  allowed  by  Uw,  to  t^e 
satisfaction  of  such  Commissioner  or  Judge,  that  a 
debt  of  20L  or  upwards  is  owing  to  such  creditor, 
and  is  then  payable  from  the  person  or  persons 
against  whom  such  application  shall  be  made^  and 
that  there  is  probable  cause  for  believing  that  such 
debtor  or  debtors,  unless  he  or  theybe  forthwith 
apprehended,  is  or  are  about  to  quit  JBngland  with 
intent  to  avoid  or  delay  the  said  creditor,  or  with 
intent  to  remain  out  of  the  jurisdiction  of  the  cour^i 
of  law  in  England  so  long  that  thereby  the  said 
creditor  will  or  may  be  delayed  in  the  recovery  of 
the  sud  debt,  to  grant  a  warrant,  such  warrant  being 
in  the  form  and  indorsed  in  the  manner  apeeified  in 
the  Schedule  (A.)  to  this  Act  annexed,  or  to  the 
like  effect,  to  the  messenger  of  the  said  Court  of 
Bankruptcy,  or  to  the  high  bailiiTof  the  said  <^unty 
court,  whereby  the  said  messenger  or  high  baiKff 
shall  have  autiliority,  at  any  time  within  seven  ikys 
after  the  date  of  the  said  warrant,  indnding  thia  df^ 
of  such  date,  to  arrest  the  person  or  persons  named 
in  such  warrant,  and  him  or  them  safely  keep  until 
he  or  they  shall  have  given  bail  to  such  messenger 
or  high  bailiff,  or  made  deposit  with  him,  according 
to  the  practice  observed  in  the  superior  courts  of 
law,  or  until  he  shall  have  paid  the  debt  and  costs 
indorsed  on  the  said  warrant,  or  be  otherwise  dis- 
charged  from  arrest  under  such  warrant  by  due 
course  of  law,  and  that  such  warrant  shall  bear  date 
the  day  of  the  isnuing  thereof,  and  may  be  executed 
in  any  part  of  England,  and  that  a  copy  of  such 
warrant  or  warrants  shall,  at  the  time  of  the  arrest, 
be  served  upon  the  party  arrested :  Provided  always, 
that  every  creditor  who  shall  cause  such  warrant  to 
issue  shall  forthwith  cause  to  be  issued  a  writ  of 
capias,  and  also,  in  cases  where  no  action  shall  be 
pending,  shall,  before  the  issuing  of  such  writ  of 
capioM,  cause  a  writ  of  summons  to  be  issued  out  of 
some  one  of  the  superior  courts  of  law  against  such 
debtor  or  debtors,  and  that  upon  such  capiat  all 
mandates  and  warrants  shall  issue  according  to  the 
practice  now  in  use,  notwithstanding  that  the  defen- 
dant shall  have  been  arrested  by  virtue  of  any  war- 
rant or  warrants  granted  by  such  Commissioner  or 
Judge,  and  such  debtor  or  debtors  ahall*  if  in  cus- 
tody, be  served  with  such  writ  of  capioi,  within 
seven  days  from  the  date  of  such  warrant,  including 
the  day  of  such  date ;  and  thereupon  such  debtor 
or  debtors  shall  be  considered  and  deemed  to  have 
been  arrested  by  virtue  of  the  said  writ  of  capias, 
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mm  'ihewtcl  ttaiw^  in  the  €rtt  ift- 
— The  prooess  under  the  statute  is 
anoiUaiy  to  the  old  proceeding, 
iR  anhstitute  for  it. 
If,  B.-«^l8  not  the  qnisnon  to  serve 
las  equivalent  to  a  consent  to  the 
nt'e  dkohai^  ?] 

admitting  that  the  first  warrant 
laed,  the  custody  was  legal  in  its 
Q,  and  the  second  capias  was  pro- 
»ued.  The  3rd  section  does  not 
be  warrant  wholly  void,  hut  only 
I  a  protection  to  the  person  on 
hehalf  it  was  issued,  so  that  the 
f  may  he  sued  in  trespass,  and 
liave  no  defence.  In  all  the  cases 
he  detention  has  heen  held  to  pre- 
iBcrviee  of  other  process,  it  has  heen 
tion  at  the  instigation  or  a  direct 
khe  plaintiff  or  his  agent,  as  where 
mdant  was  taken  hy  force  to  the 
:  the  plaintiff's  attorney.  In  Hall 
kins  the  dedsion  was  founded  upon 
,  that  the  party  was  placed  in  cus- 
properly  in  the  first  instance,  which 
.the  case  here.  It  cannot  he  laid 
hat  where  a  warrant  has  issued 
be  Ahsoonding  Dehtors  Arrest  Act 
rer  to  issue  a  capias  under  the 
ict.  c.  110.  is  to  he  limited  to  seven 
ir  that  would  amount  to  a  partial 
it  the  statute. 

Cur,  adv,  vult, 

judgment  of  the  Court  was  now 
td  hy — 

»80K,  B.— This  was  an  application 
re  to  the  defendant  sums  deposited 
;ase.  It  appeared  on  the  affidavits 
der  the  provisions  of  the  14  &  15 
52.  s.  1.  application  had  heen  made 
)mmissioner  of  Bankruptcy  in  the 
,  founded  on  certain  facts  as  to  the 
nt's  intention  of  leaving  the  coun- 
l  a  warrant  in  due  form  was  issued 
rehending  him  and  lodging  him  in 
The  parties  then  proceeded,  and,  as 
t  presume,  on  the  same  facts,  to  sue 
lit  of  summons  and  to  apply  for  a 

0  he  issued  from  this  Court,  in  order 
e  defendant  might  he  treated  as 
.  under  such  capias,  and  all  pro- 

1  taken  under  such  writ  hy  the  act 

SXBUS,  XXL— EXCHEQ. 


«re  r^^txired  to  he'tdlifefi  wfthin  tiie'i^ace 
of  seven  days  aftei*  the  date  of  tfie  Con^- 
missionet's  warrant.  This  was  not  doke. 
The  gaoler,  after  detafning  the  defendant 
in  eustody  for  the  seven  days  and  evien 
longer,  an  excess  which  does  not  seem 
material  to  our  judgment,  although  un- 
questionahly  utterly  indefensible,  dis- 
charged him  from  custody.  He  was  after 
this  apprehended  under  the  capias,  and 
detained  until  he  made  the  deposit,  for  the 
return  of  which  this  application  was  made. 
We  think  the  rule  must  he  made  absolute. 
This  capias  was  applied  for,  not  on  inde- 
pendent grounds,  but  on  the  same  grounds 
on  which  the  Commissioner's  warrant  was 
originally  obtained,  and  is,  in  truth,  a  part 
of,  and  a  completion  of,  the  proceeding ; 
and  inasmuch  as  it  did  not  comply  with  the 
act,  by  being  issued  and  served  within  the 
limited  time  of  seven  days,  we  think  the 
defendant  could  not  legally  be  arrested  and 
detained  under  it.  The  6th  section  of  the 
act  provides  that  all  the  proceedings  of 
making  deposit  or  giving  bail  under  a  writ 
of  capias  may  take  place  under  a  Commis- 
sioner's warrant,  but  subject  to  the  proviso 
that  if  the  writ  of  capias  applied  for  does 
not  arrive  and  is  not  served  within  the 
limited  seven  days,  the  deposit  shall  be 
restored  and  the  bail-bond  cancelled.  Now, 
we  think  the  legislature  could  never  mean 
that  this  should  be  so,  and  yet,  that  if  the 
writ  of  capias  came  down  a  little  too  late, 
the  deposit  should  be  made  again,  or  a 
fresh  bail-bond  given.  We  think,  there* 
fore,  that  this  falls  within  the  principle  of 
law  of  not  allowing  a  second  writ  for  the 
same  case.  Nemo  debet  bis  vexari  pro  eddem 
causd,  A  capias  thus  applied  for  to  legalize 
the  proceedings  under  the  warrant,  and  on 
the  same  ground  as  those  on  which  the  war- 
rant was  itself  obtained,  falls  with  the  war- 
rant, unless  it  be  granted  and  served  within 
the  seven  days  limited  by  the  act.  We  do 
not,  however,  say  that  no  fresh  capitts 
could  issue ;  on  the  contrary,  if  applied 
for  on  fresh  grounds,  and  at  any  time 
afterwards,  it  would  be  valid,  and  the  de- 
fendant may  be  lawfully  detained  nnder 
it ;  then  it  will  not  be  a  second  arrest  pro 
und  ei  eddem  causd.  In  the  present  case^ 
we  are  of  opinion  the  rule  must,  for  this 
reason,  be  made  absolute. 
2K* 
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The  other  grounds  on  which  it  was 
applied  for,  seem  to  us  to  he  untenahle ; 
and  the  rule  will  he  ahsolute,  hut  without 
costs. 

Rule  absolute  without  costs. 


1852 
May 


u 


NORMAN   V,    HARCHANT. 


County  Courts — Concurrent  Jurisdiction 
— Material  Point  within  the  Jurisdiction-^ 
Costs, 

The  defendant  had  entered  into  a  written 
agreement  to  take  20 ,000  bricks  oftheptain^ 
tiff  at  a  stated  price.  After  the  delivery 
of  3,000  he  refused  to  take  any  more,  or  to 
pay  for  those  already  delivered,  alleging  that 
they  were  not  the  sort  specified  in  the  agree^ 
ment.  The  plaintiff  and  defendant  resided 
less  than  twenty  miles  apart,  but  in  different 
county  court  districts.  The  bricks  were 
delivered  at  the  plaintiff* s  place  of  business, 
hut  the  agreement  was  signed  by  the  defen- 
dant at  his  own  residence.  The  plaintiff 
sued  the  defendant  to  recover  the  price  of 
the  3,000  bricks  delivered,  and  recovered 
less  than  20/.  At  the  trial  the  agreement 
was  put  in  as  part  of  the  plaintiff^ s  case. 

Held,  that  the  plaintiff  was  not  entitled 
to  recover  his  costs,  as  the  cause  of  action 
arose  in  some  material  point  within  the 
jurisdiction  of  the  county  court  where  the 
defendant  dwelt,  and  the  action  ought  not  to 
have  been  brought  in  the  superior  court. 

This  was  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  the  plaintiff  should 
not  recover  his  costs  in  this  action,  pursuant 
to  the  13  &  14  Vict.  c.  61.  s.  13,  although 
the  amount  recovered  was  under  20/. 

It  appeared,  upon  the  aflSdavits,  that  the 
action  was  hrought  to  recover  61.  6s,,  the 
price  of  3,000  hricks  which  had  heen  sup- 
plied to  the  defendant  hy  the  plaintiff. 

The  cause  was  tried  before  the  under- 
sheriff  of  Kent  under  a  writ  of  trial.  The 
following  agreement,  signed  by  the  defen- 
dant, was  put  in  by  the  plaintiff: — "  I 
hereby  agree  to  take  20,000  of  the  best 
white  bricks  of  Mr.  S.  Norman  at  2/.  2s, 
per  thousand,  and  to  take  them  away  within 


two  months  and  pay  on  deliyery  of  the 
bricks.     Signed,  O.  Marchant." 

It  was  'proved  that  the  first  3,000  had 
heen  delivered  to  the  defendant  at  the 
plaintiff's  brickyard,  but  he  subsequently 
refused  to  take  any  more  or  to  pay  for 
those  already  delivered,  on  the  ground  that 
they  were  not  the  best  white  bricks.  The 
plaintiff  obtained  a  verdict  for  6/.  6i.,  hut 
the  under-sheriff  did  not  certify  imder  the 
13  &  14  Vict.  c.  61.  8.  12.  The  plaintiff 
and  defendant  lived  less  than  twenty  milei 
apart,  hut  in  different  county  court  dii- 
tricts;  and  the  above  agreement  was  signed 
at  a  place  within  the  jurisdiction  of  the 
Court  within  which  the  defendant  dwelt  it 
the  time  of  action  brought. 

Crowder  now  shewed  cause  (1).— Thii 
was  not  a  case  within  the  concurrent  jura- 
diction  of  the  superior  courts  and  the 
county  courts,  because  it  appears  firom  the 
affidavits  in  answer  to  the  rule  that  die 
contract  was  signed  where  the  defendast 
dwelt,  and,  therefore,  it  cannot  be  sKid,  in 
the  words  of  the  128th  section  of  die 
9  &  10  Vict.  c.  95,  that  the  cause  of  acdon 
did  not  arise  in  some  material  point  within 
the  jurisdiction  of  the  county  conrt  in  the 
district  where  the  defendant  dwelt  The 
Court  then  called  on— 

Hawkins  to  support  the  rule. — ^Although 
originally  there  was  a  contract  the  defen- 
dant would  not  act  upon  it,  and  take  the 
20,000  bricks  as  agreed,  and  the  plaintiff 
was  at  liberty  to  treat  the  delivery  of  the 
3,000  as  a  new  contract. 

[Parke,  B.  referred  to  Wood  v.  Pertfj 
(2).] 

Per  Curiam, — The  rule  must  be  dis- 
charged with  costs.  It  is  clear  that  the 
contract  was  relied  on  at  the  trial,  and  Aat 
it  was  signed  where  the  defendant  resided ; 
consequently,  the  128th  section  did  not 
apply  so  as  to  give  the  plaintiff  the  right 
to  sue  in  the  superior  court. 

Rule  discharged* 


(1)  May   7.    before   Parke,  B.,    Aldenofl,  B., 
Piatt,  B.  and  Martin,  B. 

(2)  3Exch.Rep.442;  a.c.  18  Law  J.Rep.(X*) 
Ezch.  161. 
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CANNAN    AND    OTHERS,    asstff" 

nees  of  nash,  a  bankrupt^  v, 

THE    SOUTH-EASTERN    RAIL- 
WAY COMPANY. 


CASE. 


9er — Notice  of  Act  of  Bankruptcy — 
»  4.  c.  16.  s.  S4.—Fiat  in  Bank-- 
^Variance — Right  of  Assignees   to 

mkrupt,  previously  to  his  bankruptcy, 
ed  timber  with  the  defendants,  who 
harfingers,  to  be  kept  at  their  wharf 
livered  on  payment  of  the  wharfage. 
*•  7th  of  February  1848  a  fiat  issued 

him,  and  the  plaintiff  Cannan  was 
*<ed  official  assignee.  The  bankrupt, 
\e  fiat,  sold  the  timber,  and  between 
her  1848  and  January  1849  it  was 
ed  to  the  purchaser  by  the  defendants, 
\d  no  notice  of  the  bankruptcy.  In 
ry  1840  the  other  plaintiffs  were  ap- 

trade  assignees. 

rover  by  the  official  and  other  assign 
\eld,  first,  that  the  defendants  were 
bU  for  the  value  of  the  timber,  being 
id  by  the  6  Geo.  4.  c.  16.  s.  84. 
ly,  thai  the  issuing  of  the  fiat  was  not 

0  all  the  world  of  its  issuing,  the  fiat 
nding  on  the  same  footing  as  the  old 
tion  of  bankruptcy. 

words  in  the  S4th  section  ^*  goods 
ng  to  any  bankrupt,"  mean  goods 
belonged  to  the  bankrupt  at  the  time 
rre  deposited  in  the  possession  or  cus^ 
the  person  delivering  them,  and  which 
\ave  continued  to  be  his  property  t«n- 
act  of  bankruptcy  had  occurred, 
ite^'-^hether  there  was   a  variance 

1  the  declaration  and  the  facts  stated, 
ground  that  the  official  assignee  was 
considered  as  alone  possessed  of  the 
at  the  time  of  the  conversion  and  not 
ie  assignees. 

^tx  to  recover  the  value  of  a  quan- 
timber  deposited  with  the  defen- 
The  declaration  alleged  that  the 
fs  (the  official  assignee  and  the  trade 
es)  were  possessed  of  the  timber  as 
es  of  John  Nash  a  bankrupt. 
B — not  guilty  and  not  possessed, 
facts  were  by  consent  stated  for  the 
I  of  the  Court  in  a  special  case,  as 

r  SnuES,  XXI.— ExcHEQ. 


The  defendants  were  owners  of  a  wharf, 
and  the  bankrupt,  before  the  date  of  the 
fiat  (which  it  must  be  understood  waa 
before  the  act  of  bankruptcy),  deposited 
the  timber  with  them,  to  be  kept  at  the 
wharf,  and  delivered  on  payment  of  the 
wharfage.  On  the  7th  of  February  1848, 
a  fiat  in  bankruptcy  issued  against  Nash, 
an4  he  was  adjudged  a  bankrupt,  and 
the  plaintiff  Cannan  appointed  official 
assignee.  On  the  13th  of  February  1849 
the  adjudication  was  for  the  first  time 
notified  in  the  Gazette,  and  the  other  plain- 
tiffs were  afterwards  appointed  trade  assig- 
nees. After  the  issuing  of  the  fiat,  the 
bankrupt,  without  the  consent  or  knowledge 
of  the  official  assignee,  sold  the  timber,  and 
between  the  11th  of  September  1848  and 
the  15th  of  January  1849  it  was  delivered 
by  the  defendants  to  the  purchasers,  on  a 
delivery  order  given  by  the  bankrupt  to 
them.  The  defendants  had  no  notice  of 
the  fiat  or  adjudication,  nor,  as  it  must  be 
understood,  of  the  act  of  bankruptcy.  The 
question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiffs  were  entitled  to  re- 
cover the  value  of  the  timber  from  the 
defendants. 

The  case  was  argued  by— 

Willes,iox  the  plaintiffs  (April  26). — The 
whole  of  the  assignees  are  properly  joined, 
and  the  conversion  is  well  alleged  to  have 
been  of  their  goods,  notwithstanding  the 
official  assignee  was  alone  appointed  at  the 
time.  Their  title  relates  back  to  the  act 
of  bankruptcy.  It  is  clear  that  had  the 
conversion  taken  place  before  the  appoint- 
ment of  any  assignees  they  might  have 
joined,  and  to  hold  that  they  cannot  in  the 
present  case,  must  be  productive  of  one  of  two 
consequences  :  either  the  Court  must  hold 
that  the  title  of  the  creditors*  assignees  was 
intermittent,  existing  prior  to  the  appoint- 
ment of  the  official  assignees,  being  divested 
by  their  appointment,  and  again  attaching 
upon  their  own  appointment ;  or^  the  old 
doctrine  of  relation  must  be  obliterated. 
Cooper  V.  Chitty  (1)  shews  that  it  is  no 
answer  to  say,  that  to  apply  the  doctrine 
of  relation  would  be  productive  of  harsh 
consequences.  That  the  title  of  the  assig- 
nees relates  back  to  the  act  of  bankruptcy, 

(1)  1  Burr.  20. 
2L 


258 


COURT  OF  EXCHEQUER: 


[Hew  Sunt 


is  supported  by  the  constniction  of  all  the 
old  bankruptcy  laws. 

[Paeke,  B. — If  at  the  time  of  the  wrong 
done  there  was  an  assignee  to  whom  the 
wrong  was  done,  the  question  is,  whether 
on  the  appointment  of  a  subsequent  assig- 
nee his  right  is  so  transferred  as  to  make  it 
a  wrong  done  to  such  new  assignee.] 

It  is  so  transferred.  The  13  Eliz. 
c.  7.  originated  the  doctrine  of  relatios — 
1  Christianas  Bankrupt  Laws,  11.  The 
title  of  the  provisional  assignee  related 
back,  and  when  the  official  assignee  was 
substituted  by  statute  he  was  invested 
with  similar  rights.  The  6  Geo.  4.  c.  16. 
8.  45,  providing  for  the  appointment  of 
the  provisional  assignee,  directs  that  on  his 
removal  he  shall  deliver  up  and  assign  the 
estate  of  the  bankrupt  to  the  creditors* 
assignees,  and  that  **  all  the  estate  of  the 
bankrupt  which  shall  be  so  delivered  up  and 
assigned  shall  be  as  effectually  and  legally 
vested  in  the  assignees  so  chosen  as  afore- 
said as  if  the  first  assignment  had  been 
made  to  them  by  the  Commissioners.'* 
Now,  it  is  unnecessary  that  there  should 
be  any  formal  assignment,  and  the 
creditors'  assignees  are  to  be  possessed 
jointly  with  the  ofiicial  assignee — 1  ^  2 
Will,  4.  c.  66.  s.  22 ;  but  that  does  not,  nor 
does  the  fact  that  by  that  section  the  offi- 
cial assignee  alone  is  to  receive  the  property, 
affect  the  title  of  the  assignees.  The  5  &  6 
Vict.  c.  122,  under  the  48th  section  of 
which  the  assignees  in  the  present  case  were 
appointed,  by  section  51.  enacts,  "That 
every  ofiicial  assignee  of  any  bankrupt's 
estate  appointed  under  the  provisions  of 
this  act  shall  have  the  same  rights,  powers, 
privileges  and  exemptions  as  are  possessed 
by  oflficial  assignees  appointed  under  the 
said  recited  act  (1  &  2  Will.  4.  c.  56.) 
and  the  enactments  therein  contained,"  and 
section  53.  empowers  newly  appointed 
ofiicial  assignees  to  act  jointly  with  existing 
assignees,  and  provides  that  "  all  the  real 
and  personal  estate  of  the  bankrupt  under 
such  fiat  shall  immediately  on  such  ap- 
pointment vest  in  such  official  assignee 
jointly  with  the  existing  assignees."  Tlie 
1  &  2  Will.  4.  c.  56.  s.  25.  does  away  with 
the  necessity  of  assignment,  and  gives  their 
appointment  the  operation  of  vesting  the 
property  in  them.  The  6  Geo.  4.  c.  10. 
ss.  45.  and  64.  gave  the  creditors'  assignees 


all  the  rights  of  the  provisional  assignees; 
and  the  same  rights  by  1  &  2  WilL  4. 
c.  56.  s.  25.  apply  to  the  creditors'  assig- 
nees with  respect  to  the  official  assignees. 
The  only  conclusion  is,  that  the  property 
is  vested  in  the  whole  of  the  assignees  from 
the   act  of  bankruptcy:   then,  the  right ^ 
relates  back,  and  makes  the  wrongful  aet9> 
with  respect  to  the  property  a  wroi^ulaet^ 
done  to  their  property. 

[Martin,  B. — If,  after  an  act  of  bank^ 
ruptcy,  and  before  the  appointment  ^^ 
assignees,  a  pint  of  wine  of  the  bankru*^^ 
were  drunk  by  one  who  had  no  right,  ho^ 
should  you  declare  ?] 

Suppose    the    assignees    brought   t^^ 
action,  then  it  would  be  said  that,  inasnuci^ 
as  the  bankrupt  was  then  possessed  of  tie 
property,  and  it  was  not  then  assigned  by 
the  appointment  of  assignees,  it  woaid  lie 
necessary  to  declare  that  the  goods  were 
the  property  of  the  assignees,*  and  that  tliey 
were  converted  while   the   bankrupt  wn 
possessed. 

[Pollock,  C.B.— If  the  property  ¥« 
destroyed  it  could  not  be  delivered  up.] 

But  the  statute  relates  to  rights  of  acdoo, 
and  vests  the  right  of  action.  Secondlj, 
there  was  a  conversion.  Although  persons 
doing  an  act  in  performance  of  a  pnblie 
duty  may  be  protected  in  some  cases,  and 
although  the  company  obtained  possesiion 
of  the  goods  as  wharfingers,  and  under  i 
contract,  yet  being  incorporated  under  aa 
act  of  parliament  for  a  special  purpose,  thef 
could  not  enter  into  a  contract  which  thej 
were  not  empowered  to  enter  intxf^Tke 
East  Anglian  Railways  Compamf  t.  ike 
Eastern  Counties  Railway  Conpam/  (2)i 
Wyld  V.  Piekford(3)  and  Youl  v.  Hot- 
bottle  {4). 

[Martin,  B. — If  the  bankrupt  gsw  a 
lawful  authority  to  the  carriers  to  ddivtf 
to  a  certain  person,  the  assignees  vould 
take  subject  to  it.] 

[Parke,  B. — Selling  by  a  man  who  has 
no  right  to  sell  is  surely  a  conversion.] 

Here,  the  bankrupt  had  no  right  The 
statute  6  Geo.  4.  c.  16.  s.  84.  must  mean 
effects  of  which  the  bankrupt  was  possca^d 
at  the  time  of  the  delivery. 

(2)  JnU,  C.P.  23. 

(3)  8MCC.&W.  443;  8.  c  10  Law  J.  Bq>.  (»•*) 
Exch.  882. 

(4)  Peake  NJP.  49. 
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HogginSy  contrii.-— The  plaintiffs  allege 
that  at  the  time  of  the  conversion  they 
were  possessed,  while,  in  fact,  one  of  them, 
the  official  assignee,  was  alone  possessed ; 
and  it  ought  to  have  been  so  alleged.  This 
case  is  analogous  to  that  of  executors,  who, 
if  they  sue  for  an  injury  to  a  part  of  the 
estate  committed  while  former  executors 
were  possessed  of  it,  must  so  aver  it.  The 
1  &  2 -Will.  4.  c.  56.  s.  25.  merely  does 
away  with  the  necessity  of  an  assignment 
by  deed,  it  does  not  put  the  assignees  in 
the  same  position  with  the  provisional 
assignees.  The  22nd  section  of  that  act 
says,  in  the  most  emphatic  words,  that  the 
estate  shall  vest  in  the  official  assignee. 

[Pollock,  C.B. — ^The  creditors*  assig- 
nees take  all  the  rights  of  action.]     . 

Yes ;  but  they  must  lay  the  property  in 
the  right  person  in  pleading.  Secondly, 
there  has  been  no  conversion  by  the  com- 
pany ;  they  were  at  the  time  of  the  con- 
version the  owners  of  a  wharf  called  the 
"  Canal  wharf,"  and  they  got  the  goods  to 
be  kept  on  the  wharf,  and  delivered  up  on 
payment  of  wharfage.  The  goods  were, 
tfamfbre,  in  their  possession  under  a  con- 
tract, and  they  could  be  guilty  of  no  con- 
version while  acting  according  to  the  in- 
stmctions  of  the  person  with  whom  the 
contract  was  entered  into — Townsend  v. 
IngUs  (5).  Thirdly,  the  defendants  had 
no  notice  of  any  act  of  bankruptcy,  nor  of 
the  issuing  of  the  fiat;  those  facts  are  found 
by  the  case.  A  fiat  is  issued,  and  for  more 
than  twelve  months  no  notice  is  given  to 
the  public. 

[Pollock,  C.B. — It  may  well  be  that 
the  delivery  back  to  a  man  of  that  which 
he  had  in  some  degree  parted  with  might 
be  protected  by  the  legislature,  and  that  is 
the  construction  of  the  84th  section  of  the 
6  Qeo.  4.  c.  16.  taken  in  connexion  with 
the  a2nd.] 

This  is  similar  in  principle  to  the  case 
of  a  tenant  who  has  paid  his  rent,  without 
notice  of  assignment,  to  his  former  land- 
lord ;  in  that  case  the  payment  so  made  is 
cood  against  the  assignee — Watts  v.  Ognell 
(6).  No  action  could  be  maintained  against 
the  vendee — KynasUm  v.  Crouch  (7),  and 

(5)  Holt's  N.P.  278. 

(6)  Czo.  Jac  192. 

(7)  14  Mee.&  W.  266 ;  a.  c.  14  Law  J.  Rep.  (m.s.) 
EziOkS^ 


that  is  a  test.  Notice  of  a  docket  being 
struck  is  no  notice  of  a  prior  act  of  bank- 
ruptcy. Notice  of  an  act  of  bankruptcy 
means  knowledge  or  wilfully  abstaining 
from  acquiring  knowledge — Bird  v.  Bast 
(8).  Knowles  v.  Horsfall  (9)  shews  the 
effect  of  want  of  notice.  The  difficulty 
raised  on  the  6  Geo.  4.  c.  16.  s.  84.  was 
the  expression,  **  the  property  of  any  bank- 
rupt." 

[Pollock,  C.  B.  —  To  construe  that 
strictly  would  make  the  provision  nuga* 
tory.] 

fVilles,  in  reply. — To  protect  the  com* 
pany  from  this  action  would  be  a  moat 
dangerous  extension  of  the  doctrine  of 
estoppel  by  standing  by.  The  assignees 
were  entitled  to  the  goods  when  they  were 
delivered  by  the  company  to  the  person  tQ 
whom  they  were  directed  to  deliver  them — 
Oakley  v.  Davis  (10).  In  every  case  the 
hardship  of  a  man  being  made  liable  for 
the  disposal  of  property  where  he  has 
acted  innocently  without  notice  will  not 
be  regarded.  The  cases  upon  the  subject 
apply  only  where  a  person  transfers  pro* 
perty  to  innocent  purchasers.  Knowle$  v. 
Horsfall  is  inapplicable ;  that  case  relate^ 
to  goods  appearing  to  be  the  property  o^ 
the  bankrupt.  The  84th  section  of  the 
6  Geo.  4.  c.  16.  applies  only  to  transfers 
before  the  assignees  are  appointed.  So  th^ 
2  &  3  Vict.  c.  29.  has  been  held  to  apply 
only  to  cases  of  fiats  before  the  commission 
when  no  assignees  have  been  appointed— 
Moony.  Philips (U). 

Cur.  adv.  vuU., 

The  judgment  of  the  Court  was  now 
delivered  by — 

Parke,  B.  —  His  Lordship  stated  the 
facts  as  above  set  forth,  and  proceeded.-— 
For  the  plaintiffs  it  was  argued,  that  by 
the  operation  of  the  bankrupt  laws  in  force 
at  the  time  when  the  transaction  took  place 
the  property  in  the  timber  vested  in  all  the 
assignees,  by  relation,  from  the  time  of  the 
act  of  bankruptcy,  and  that  the  delivery  by 
the  defendants  to  the  purchaser  from  the 
bankrupt  was  a  conversion  of  the  property. 

(8)  6  Man.  &  O.  U3. 

(9)  5B.k  Aid.  134. 

(10)  16  East,  82. 

(11)  9  DowL  P.C.  294. 
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The  cases  of  Cooper  v.  Chitty^  Balme 
V.  Hutton{\i)  and  Carlisle  v.  Garland{\Z) 
were  cited,  which  conclusively  shew  that 
from  the  time  of  the  act  of  bankruptcy  the 
goods  of  the  bankrupt  cease  to  be  his  and 
become  the  property  of  his  assignees,  who 
may  maintain  an  action  of  trover  against 
the  sheriff  who  issues  a  writ  of  fieri  facias 
against  the  bankrupt,  subject,  of  course, 
to  the  various  limitations  created  by  the 
enactments  of  the  various  statutes  on  this 
subject.  Three  points  were  made  for  the 
defendants :  first,  that  they  were  protected 
by  the  84th  section  of  the  Bankrupt  Act, 
the  6  Geo.  4.  c.  16;  secondly,  that  the 
delivery  of  the  timber  was  in  conformity 
with  the  contract  on  which  it  was  deposited 
with  them,  and  without  notice  of  any 
change  in  the  property  for  title  to  the 
timber,  and  was  not  a  conversion,  and  they 
were  excused  from  any  action  by  reason  of 
such  delivery;  thirdly,  that  there  was  a 
variance  between  the  declaration  and  the 
facts  stated,  for  that  the  official  assignee 
alone  was  possessed  of  the  timber  at  the 
time  of  the  conversion  (that  is,  the  delivery 
to  the  purchaser),  and  that  the  averment 
that  all  the  assignees  were  then  possessed 
was  not  made  out,  and  that  the  defen- 
dants were  entitled  to  the  judgment  of  the 
Court  on  the  issue  of  the  plea  of  not  pos- 
sessed. There  is  no  doubt  whatever  of  the 
truth  of  the  position  advanced  on  behalf  of 
the  plaintiffs.  As  a  general  proposition,  the 
title  of  the  assignees  to  the  goods  has  rela- 
tion back  to  ^e  act  of  bankruptcy ;  and, 
notwithstanding  the  great  extent  to  which 
the  application  of  this  rule  has  been  cut 
down  and  restricted  by  modem  enactments, 
it  still  remains  a  fundamental  rule  and  prin- 
ciple of  the  bankrupt  laws — note  to  Cooper 
V.  Chitty  and  Kynaston  v.  Crouch,  But, 
we  think  the  defendants  are  protected  by 
the  operation  of  the  84th  section  of  the 
Bankrupt  Act,  6  Geo.  4.  c.  16,  which  sec- 
tion enacts  that  no  person  or  body  corpo- 
rate, or  public  company,  having  in  his  or 
their  possession  or  custody  any  money, 
goods,  wares,  or  merchandise,  or  effects 
belonging  to  any  bankrupt,  shall  be  endan- 
gered by  reason  of  the  payment  or  delivery 

(12)  9  Bing.  471;  8.  c.  2  Law  J.  Rep.  (n.s.) 
Exch.  116. 

(13)  7  Bing.  298;  s.c.  9  Law  J.  Rep.  C.P.  96. 


thereof  to  the  bankrupt,  or  his  order  (not^ 
stating  before  the  date  of  the  commisnoD),^ 
provided  he  or  they  had  not  at  the  time  o^ 
the  delivery  notice  of  the  act  of  bankziiptc}^ 
committed.    It  was  argued  that  the  opera^^ 
tion  of  this  section  was  restricted  to  deli>^ 
very  before  the  issuing  of  the  commissior^ 
(that  is  now  the  fiat),  until  which  time  tl^ 
goods  might  more  properly  be  said  to  bdoi^:^ 
to  the  bankrupt.     But  we  do  not  thic:::::^ 
that  this  is  the  proper  construction  of  tl!!^ 
section.  In  truth,  the  goods  might  in  so^^ 
sense  be  said  to  belong  to  the  hankrc^p^ 
up  to  the  time  of  the  appointment  of  x^ 
assignees.     But  in  our  opinion  the  word^ 
**  goods  belonging  to  the  bankrupt"  meso 
goods  which  belonged  to  the  banknipt  st 
the  time  they  are  deposited  in  the  ponei- 
sion  or  custody  of  the  person  or  body  cor- 
porate, or  public  company,  deliveringtfaen, 
and  which  would  have  continued  to  be  bis 
property  unless  an  act  of  bankruptcy  had 
occurred.     That  section  was  meant  fay  tbe 
legislature   to  protect  wharfingers,  wue- 
housemen,  or  dock  companies,  and  other 
parties  whose  trade  it  is  to  hold  possesiioii 
of  other  men's  property  for  their  owTe- 
nience,  which  is  the  character  the  defen- 
dants filled  in  the  present  transaction. 

It  was  argued,  on  behalf  of  the  plaiiitii&, 
that  their  view  was  proved  to  be  correct 
by  reason  of  the  preceding  section  of  the 
statute.  This  is  an  error.  The  84th  section 
is  a  perfectly  independent  section,  and  has 
nothing  whatsoever  to  do  with  the  preced- 
ing one.  It  is  taken  from,  and  intended  to 
be,  a  substitute  for  the  56  Geo.  3.  c.  151, 
which  consists  of  two  sections,  and,  in  sab- 
stance,  contains  what  is  contained  in  the 
84th  section  of  the  6  Geo.  4.  c.  16,  which 
consolidated  all  the  existing  banknipt  laws; 
and  it  seems  to  be  perfectly  clear  that  the 
56  Geo.  3.  c.  137,  which  was  to  extends 
provision  of  the  1  Jac.  1.  c.  15.  s.  4,  namelyi 
that  no  debtor  of  a  bankrupt  should  he 
endangered  by  the  payment  of  his  debt  to 
the  bankrupt  (which  must  be  understood 
to  mean  before  he  has  become  bankrtipt)f 
was  meant  to  protect  the  wharfinger  or 
dock  company  who  delivered  the  goods  to, 
or  the  order  of  a  person  from  whom  they 
were  received,  before  they  had  knowledge 
that  such  person  had  become  bankrupt.. 
We  are,  therefore,  of  opinion  that  the  de- 
fendants are  protected  by  the  operatioB  » 
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li  section.  But  it  was  contended, 
plaintiffs,  that  the  issuing  of  the 
B,  ipsofaetOf  notice  to  all  ^e  world 
(suing.  If  it  had  been  a  commission 
d  have  been  such  notice  according 
case  of  CoUet  y.  De  Gols  and  Ward 
nd  after  such  a  notice  there  might 
lifficulty  in  saying  the  defendants 
be  excused  under  the  84tii  section, 
think  that  a  fiat  is  not  on  the  same 
as  the  old  commission  of  bank- 
was.  At  the  time  when  this  bank- 
took  place  the  statute  1  &  2  Will.  4. 
was  in  force,  and  by  the  12th  sec- 
1  lieu  of  a  commission,  a  fiat  issued 
the  hands  of  the  Chancellor  or 
of  the  Rolls,  or  other  Judge  or 
of  the  Court  of  Chancery,  which 
terwards  entered  of  record  in  the 
y{  Bankruptcy.  In  our  opinion  that 
>t  a  proceeding  of  the  same  public 
ty,  certainly  not  until  it  was  entered 
rd  as  the  issuing  of  the  commission 
the  great  seal,  and  does  not  itself 
)  as  a  notice ;  and  we  certainly  think, 
compelled  by  authority,  we  ought 
I  notice  of  an  act  to  be  knowledge 
nought  home  to  the  mind  of  the 
to.be  affected  by  it.  This  being 
inion,  it  is  unnecessary  to  consider 
ler  two  points  raised  on  behalf  of 
fendants.  The  judgment  of  the 
in  pursuance  of  the  authority  given 
>y  the  special  case,  is,  that  a  noUe 
»  be  entered. 

Judgmeni  accordingly. 


{ 


CARR  V.  THE  LANCASHIRE  AND 
YORKSHIRE  RAILWAY  COM- 
PANY. 


Hers  hy  Railway — Limitation  of  Lia^ 
'Notice — Construction  of  Contract. 

plaintiff  being  the  owner  of  a  horse 
ed  it  to  the  defendants,  a  railway 
ty,  to  be  carried  on  their  railway, 
to  conditions  which  stated  that  the 
undertook  all  risks  of  conveyance 
ever,  as  the  company  would  not  be 
dblefor  any  injury  or  damage,  howso' 

(14)  Cas.  temp.  Talbot,  45. 


ever  caused,  occurring  to  live  stock  of  any 
description  travelling  on  the  railway.  The 
horse  having  been  injured  by  the  horsebox 
being  propelled  against  some  trucks  through 
the  gross  negligence  of  the  company, — Held, 
haesitante  Piatt,  B.,  that  the  company  under 
the  terms  of  the  contract  were  not  responsible 
for  the  injury. 

Qusere — whether  the  company  would  have 
been  responsible  if  the  horse  had  been 
stolen. 

Case.  The  declaration  stated  that  the  % 
defendants  were  the  owners  of  the  Lan- 
cashire and  Yorkshire  Railway  and  were 
possessed  of  engines,  horseboxes,  &c.,  for 
conveying  passengers,  horses,  cattle,  &c. 
on  the  railway  as  common  carriers ;  that 
the  plaintiff  delivered  to  the  defendants  a 
horse  to  be  carried  by  them  for  hire  in  a 
horsebox  on  the  railway  from  Wakefield 
to  Knottingley,  subject  to  certain  condi- 
tions assented  to  by  the  plaintiff  and  con- 
tained in  a  notice  at  the  foot  of  the  ticket 
or  waybill  of  the  railway  company  for  the 
conveyance  of  the  horse,  and  which  was  in 
these  words — '*  This  ticket  is  issued  sub- 
ject to  the  owners  undertaking  all  risks  of 
conveyance  whatsoever,  as  the  company 
will  not  be  responsible  for  any  injury  or 
damage  (howsoever  caused)  occurring  to 
live  stock  of  any  description  travelling 
upon  the  Lancashire  or  Yorkshire  Railway 
or  in  their  vehicles."  That  whilst  the 
horse  was  in  the  custody  of  the  defendants, 
and  through  the  improper  conduct  and 
gross  negligence,  dnd  from  the  want  of 
proper  care,  skill  and  diligence  on  the 
part  of  the  defendants,  the  horsebox  was 
propelled  on  the  railway  agamst  certain 
trucks,  with  so  great  violence  that  the 
horse  was  seriously  damaged  and  died  in 
consequence  thereof. 

Plea — Not  guilty. 

At  the  trial,  before  Alderson,  B.,  at  the 
last  York  Spring  Assizes,  the  jury  found 
that  the  defendants  had  been  guilty  of 
gross  negligence,  and  returned  a  verdict 
for  the  plaintiff,  damages  87/.  In  the  term 
following,  the  defendants  having  obtained 
a  rule  nisi  to  arrest  the  judgment, 

Atherton  and  Cowling  shewed  cause. — 
The  defendants  received  this  horse  as 
common  carriers,  and  although  it  may  be 
that  they  might  have  declined  to   carry 
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it,  yet  as  they  did  not  do  so  the  general 
liabilities  and  duties  at  common  law  attach, 
and  they  cannot  relieve  themselves  by  any 
such  notice  as  that  set  out  in  the  declara- 
tion. The  law  imposes  two  things  upon 
common  carriers ;  first,  the  liability  of 
being  insurers,  irrespective  of  all  question 
as  to  fulfilment  or  neglect  of  duty,  and 
secondly,  the  duty  of  exercising  reason- 
able care,  or  at  least  of  avoiding  gross 
negligence.  The  liability  may  be  got  rid 
of  for  a  good  consideration,  but  the  duty 
^  cannot  be  avoided  except  by  authority  of 
law.  Thus,  the  notices  in  use  prior  to  the 
Carriers  Act  did  not  relieve  the  carrier 
from  the  obligation  of  reasonable  care. 
If  the  meaning  of  this  agreement  is,  that 
gross  negligence  is  not  to  render  the  defen- 
dants liable,  such  agreement  is  not  legally 
binding. 

[Parke,  B. — If  that  argument  be  cor- 
rect, the  plaintiff  should  have  tendered  a 
reasonable  compensation  and  refused  to 
have  entered  into  the  special  contract. 
The  defendants  imposed  terms  and  the 
plaintiff  assented  to  them.] 

If,  however,  this  point  is  not  now  open, 
it  is  submitted  that  the  reasonable  con- 
struction of  the  notice  is,  that  the  defen- 
dants arc  not  to  be  exempted  from  the 
consequences  of  their  own  gross  negligence. 
The  notice  only  exempts  them  from  un- 
foreseen accidents.  Upon  this  point  fVyld 
V.  Pickford  (1),  Beck  v.  Evans  (2),  Riley 
V.  Horne{S)f  Bodenham  v.  Bennett  (4), 
Ellis  V.  Turner  (5),  GarneU  v.  Willan 
(6),  Sleai  V.  Fagg  (7),  Story  on  Bailments^ 
p.  365,  s.  571,  fl,  and  Stuart  v.  Crawley 
(8)  are  applicable.  If  the  full  literal  mean- 
ing be  given  to  the  words  of  this  notice, 
even  then  the  company  would  not  be 
liable  for  the  wilful  misfeasance  of  their 
servants.  The  very  object  of  the  sender 
of  the  horses  being  that  they  should  be 
safely  carried,  this  would  be  defeated  by 
an  unlimited  exemption  being  enjoyed  by 
the  company  under  this  notice.     It  is  an 

(1)8  Mee.  &  W.  443;  8.  c.  10  Law  J.  Rep.  (n.s.) 
Exch.  382. 

(2)16  East,  244. 

(3)  6  Bing.  217 ;  s.  c.  7  Law  J.  Rep.  C.P.  82. 

(4)  4  Price,  SL 

(5)  8  Term  Rep.  531. 

(6)  5  B.  8:  Aid.  53. 

(7)  Ibid.  342. 

(8)  2  SUrk.  323. 


agreement  of  a  personal  character, 
rather  than  the  very  object  of  the  eoi 
should  be  defeated  the  repugnant  pi 
may  be  rejected  altogfether— /Wmtw 
Coombs  (9).  The  special  contract  re 
to  in  the  6th  section  of  the  Camei 
(1  Will.  4.  c.  68.)  must  mean  a  bi 
contract  for  which  there  is  a  cons 
tion;  here  there  is  none.  They  re 
to  Shaw  V.  the  York  and  North  M\ 
Railway  Company  (\0\  Chippendale 
Lancashire  and  Yorkshire  Railway 
pany  (11). 

iVilkins,  Serj.  and  Tomlimon^  in 
port  of  the  rule,  were  not  called  npo 

Parks,  B. — The  question  in  thi 
turns  upon  the  notice  which  was  gii 
the  defendants,  and  which  forms  the 
dation  of  the  contract  between  the  p 
It  is  plain  that  since  the  passing  < 
Carriers  Act  it  is  competent  for  can 
make  a  special  contract.  Sach  a  cc 
was  made  in  this  case,  and  the  only 
tion  is  as  to  the  meaning  of  that  co 
According  to  the  old  cases  there  wi 
limitation  upon  the  construction  of  ci 
notices,  that  unless  a  carrier  exclvd 
liability  in  express  terms,  accord 
the  ordinary  terms  of  the  notice  he 
be  responsible  for  gross  negligence, 
practice  of  a  carrier  protecting  himt 
notice  was  put  an  end  to  by  the  Carrie 
Now,  whether  in  the  present  case  t 
fendants  are  liable  in  their  chanu 
common  carriers,  that  is,  that  th( 
bound  to  carry  safely  and  securely,  a 
only  protected  from  that  description 
which  arises  from  the  act  of  Ood  a 
king*s  enemies,  and  the  like,  is  a  qu 
that  we  need  not  discuss  now. 
plaintiff  had  meant  to  make  the  defei 
liable  as  common  carriers,  the  cow 
him  to  take  was  to  tender  them  the 
for  the  carriage  of  the  goods,  and  oi 
refusal  to  carry  to  bring  an  action  t 
them  for  not  carrying.  Whetfac 
plaintiff  would  have  succeeded  h 
action  we  need  not  say.  The  dot] 
common  carrier  binds  him  to  carry 
goods  only  which  according  to  his 

(9)  5  Man.  &  G.  736 ;  s.  c.  12  Law  J.  Re] 
C  P  265 

(10)  18  Law  J.  Rep.  (n.8.)  aB.  181. 

(11)  ^fi/«,  an.  22. 
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don  be  is  bound  to  do.  That  is 
abed  by  the  case  of  Johnson  v.  the 
id  Rmlway  Company  (12).  But 
he  defendants  in  that  character  we 
othing  to  do,  because  this  was  the 
f  a  special  contract,  and  we  have 
^  to  do  but  to  inquire  into  the  mean- 
it.  Prior  to  the  establishment  of 
^s,  the  Court  were  in  the  habit  of 
ling  contracts  between  individuals 
rriers  much  to  the  disadvantage  of 
tter.  Before  railways  were  in  use 
deles  conveyed  were  of  a  different 
ition  from  what  they  are  now.  Sheep 
her  live  animals  are  now  carried 
ailways,  and  horses  which  were  used 
IT  vehiclea  are  now  themselves  the 
I  of  conveyance.  Contracts,  there- 
re  now  made  with  reference  to  the 
ite  of  things,  and  it  is  very  reason- 
lat  carriers  should  be  allowed  to 
igreements  for  the  purpose  of  pro- 

themselves  against  the  new  risks 
;h  they  are  in  modem  times  exposed, 
are  not  conveyed  oh  railways  with- 
acb  risk  and  danger :  the  rapid 
,  the  noise  of  the  engine,  and  various 
latters  are  apt  to  alarm  them  and  to 
;hem  to  do  injury  to  themselves, 
berefore,  very  reasonable  that  car- 
hould  protect  themselves  against 
f  making  special  contracts.  The 
n  is,  whether  they  have  done  so 
The  jury  have  found  that  the  do- 
ts have  been  guilty  of  gross  negli- 
and  that  must  be  taken  as  a  fact. 

opinion  the  owner  of  the  horse 
cen  upon  himself  the  risk  of  con- 
e,  the  railway  company  being 
merely  to  find  carriages  and  pro- 
power  :  the  terms  of  the  contract 
to  me  to  shew  this.  The  company 
tj  will  not  be  responsible  for  any 
nr  damage  (howsoever  caused)  occur- 
live  stock  of  any  description  tra- 
upon  their  railway.  This,  then,  is 
act  by  virtue  of  which  the  plaintiff 
and  the  risk  of  accident  or  injury, 
tainly,  when  we  look  at  the  nature 
things  conveyed,  there  is  nothing 
>nable  in  the  arrangement.     In  the 


F  Ezch.  Rep.  367 ;  s.  c.  18  Law  J.  Rep.  (n.8.) 


case  of  Austin  v.  the  Manchester^  Sheffield 
and  Lincolnshire  Railway  Company  (13), 
the  language  of  the  contract  was  different 
from  the  present,  but  not  to  any  great 
extent. — [His  Loidship  stated  the  case.]— 
In  that  case,  the  accident  was  occasioned 
by  the  wheels  not  being  properly  greased ; 
in  the  present  case,  the  carriage  that  con- 
tained the  plaintiff's  horse  was  driven 
against  another  carriage.  We  ought  not 
to  fritter  away  the  meaning  of  contracts 
merely  for  the  purpose  of  making  men 
carefid.  That  is  a  matter  that  we  are  not 
bound  to  correct.  The  legislature  may,  if 
they  please,  put  a  stop  to  contracts  of  this 
kind,  but  we  have  nothing  to  do  with 
them  except  to  interpret  them  when  they 
aret  made. 

Alderson,  B. — The  defendants  in  this 
case  undertook  to  carry  the  goods  in  ques- 
tion on  certain  terms.  The  question  then 
is,  what  are  those  terms  ?  It  is  clear  that 
they  are  such  as  the  defendants  might  law- 
fully make.  It  is  plain  to  me  that  they 
undertook  to  carry  the  horse  at  the  risk  of 
the  plaintiff.  The  words  are  "  the  owners 
undertaking  all  risk  of  conveyance  what- 
soever.** Now,  under  those  terms  a  ques- 
tion might  be  raised  whether  the  injury 
contemplated  was  such  as  must  issue  in 
injury  to  the  thing  conveyed ;  so  that  a 
doubt  might  arise  whether  the  case  of  the 
horse  being  stolen  was  contemplated,  as 
under  such  circumstances  the  accident 
would  not  issue  in  damage  to  the  horse. 
But  that  question  would  not  arise  here,  as 
in  this  case  the  horse  itself  has  been  in- 
jured. The  result  is,  that  if  there  has 
been  gross  negligence  on  the  part  of  the 
defendants  they  are  protected  against  lia- 
bility by  virtue  of  the  words  of  the  con- 
tract. 

Platt,  B. — The  declaration  states  that 
the  defendants  were  guilty  of  gross  negli- 
gence, and  that  fact  was  proved.  The 
gravamen  of  the  charge  is  the  gross  n^li- 
gence. — [His  Lordship  read  &e  notice.] 
— Now,  undoubtedly,  since  the  establish- 
ment of  railways,  new  subjects  of  convey- 
ance have  arisen.  Formerly,  horses  were 
seldom  carried,  but  now  they  are  ordinarily 
conveyed  by  tbe  trains.     It  is,  therefore,  , 

(IS)  20  Law  J.  Rep.  (n.8.)  0.3.  4i0. 
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said  that  new  stipulations  are  necessary 
to  guard  carriers  from  the  risks  which  are 
incidental  to  this  new  mode  of  conveyance. 
It  is  suggested  that  the  animal  may  be 
alarmed  by  the  noise  of  the  engine,  by  the 
speed  of  the  carriages,  and  by  various 
other  causes,  and  that  unless  we  take 
upon  ourselves  the  office  of  legislation  this 
ticket  absolves  the  carriers  from  all  respon- 
sibility. I  own  I  am  startled  at  such  a  propo- 
sition, and  considering  the  high  authority 
by  which  it  is  supported  I  feel  I  ought  to 
doubt  and  to  distrust  my  own  opinion.  But 
I  am  bound  to  say  that  I  am  not  satisfied 
that  the  language  of  this  ticket  absolves 
the  railway  company  from  all  liability  for 
damage.  I  cannot  help  thinking  that  the 
owner  of  the  goods  never  dreamed  of  such 
a  thing  when  he  signed  this  contract.  In 
truth,  this  accident  had  nothing  to  do  with 
the  conveyance  of  the  horse.  The  acci- 
dents referred  to  are  those  which  occur 
whilst  the  article  is  in  a  state  of  locomo- 
tion. The  case  of  gross  negligence,  as  it 
seems  to  me,  is  not  pointed  at  by  this 
contract. 

Martin,  B. — I  agree  in  opinion  with 
my  Brothers  Parke  and  Alderson.  This 
is  the  case  of  a  special  contract,  which  the 
plaintiff  has  adopted  and  assented  to.  With- 
out doubt,  at  common  law  a  carrier  is  enti- 
tled to  make  a  special  contract.  If,  indeed, 
he  refuses  to  carry  goods  except  on  the 
terms  of  a  special  contract,  he  is  liable  to  an 
action ;  but  if  he  makes  a  special  contract 
it  must  be  abided  by.  The  Carriers  Act 
says  that  a  special  contract  may  be  made. 
It  Is,  then,  our  duty  to  see  what  contract 
the  parties  have  made.  Insurers  are  an- 
swerable for  gross  negligence,  and  if  goods 
may  be  insured  others  may  contract  that 
they  will  not  be  answerable  for  their  own 
gross  negligence.  In  this  case,  the  lan- 
guage used  by  the  parties  cannot  be  stronger 
than  it  is.  I  am  unable  to  say  what  was 
passing  in  the  mind  of  the  owner  of  the 
horse.  I  am  to  look  only  at  the  terms  of 
the  notice,  and  if  the  carrier  had  been  de- 
sirous of  preparing  a  contract  by  which  he 
would  get  rid  of  his  liability  in  respect  of 
gp'oss  negligence,  he  could  not  have  used 
more  apt  words  than  those  that  are  con- 
tained in  this  notice.  With  respect  to  the 
argument  of  inconvenience,  the  answer  is, 
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'^  JBAKES  AND   ANOTHER,  CXecUtOtS 

I    f     9f  WILLIAM  JEAKES,  deceased^ 

'  J        V.  WHITE. 

wife,  Statute  of^29  Car.  2.  c.  2.  s.  4. 
trest  in  Landr—Good  Title,  Meaning 
'itU  ex  parte  matemd, 

%n  action  to  recover  the  expenses  in^ 
I  hy  the  plaintiff  in  investigating  the 
lan^s  title  to  mortgage  certain  lands, 
he  ground  that  the  defendants  title  had 
\  out  to  he  defective,  the  declaration 
,  that,  in  consideration  the  plaintiff 
advance  2,000/.  upon  the  security  of 
gage  of  the  land,  upon  the  defendants 
^  out  a  good  title  to  mortgage  the  said 
to  the  plaintiff,  the  defendant  promised 
lintiffto  pay  him  the  expenses  to  which 
ht  be  subjected  in  case  the  loan  should 
by  reason  of  the  defendant  changing 
tos  or  of  the  defectiveness  of  the  de- 
\fs  title.  The  evidence  of  the  defen^ 
title  was  as  follows: — The  defendant, 
f  before  the  agreement  with  the  plain-- 
d  contracted  to  purchase  the  premises 
W,  E,  who  claimed  as  heir-at-law  ex 
maternd  to  one  B,  H,  the  person  last 

J.  H,  the  father  of  B,  H,  married 
and  died  in  1787,  aged  59,  and  de- 
the  property  to  his  son  B.  H,  and  his 
lughters,  and,  after  their  death,  to  B, 
fee.  The  daughters  both  died  unmar» 
efore  B.  H,  who  died  a  bachelor,  in 

In  order  to  negative  the  existence  of 
ftrt  ex  parte  patema,  depositions  in  a 
ery  suit  of  E.  y.  E,  in  1843,  had 
rrwarded  to  the  plaintiff,  in  which  the 
mts  stated  that  they  were  well  ac- 
ed  with  B,  H,  who  had  told  them  that 
ad  no  relation  left,**  And  the  depo- 
tated,  that  they  believed  B,  H,  had  no 
n  left,  on  his  father* s  side,  living  at 
leofiUs  death.  It  further  appeared, 
fo  issues  had  been  directed  in  the  same 
I  which  both  parties  claimed  the  pro- 
is  heir  to  B.  H.  ex  parte  matemd ; 
at  the  jury  had  found,  upon  two  occa- 
'the  cause  having  been  tried  twice), 
hat  B.  H,  did  not  leave  any  heir  ex 
patem& ;  and,  secondly,  that  the 
fin  that  suit  (  W,  E,  from  whom  the 
ant  claimed),  was  the  heir-at-law  of 
ex  parte  matema.  A  statutory  de- 
on  had  also  been  furnished  to  the 
V  Snon,  XXL— ExoB»2. 


plaintiff,  in  which  the  declarant  stated,  that 
B.  H.  and  his  sisters  had  told  him,  on  seve* 
ral  occasions,  that  they  had  no  relations 
whatever  on  their  father* s  side,  and  that  they 
had  often  heard  their  father  declare  that  he 
had  no  relations  whatever,  but  that  he  was 
the  last  of  his  family. 

Held,  first,  that  the  agreement  between 
the  plaintiff  and  defendant  was  not  within 
the  4th  section  of  the  Statute  of  Frauds ; 
and,  secondly,  per  Pollock,  C.B.,  Alder- 
son;  B.,  and  Piatt,  B.,  that  the  defendant 
had  not  made  out  a  good  title  to  the  land ; 
for  that  by  ^'  a  good  title**  was  to  be  under- 
stood such  a  title  as  the  Court  of  Chancery 
would  adopt  as  a  sufficient  ground  for  com- 
pelling specific  performance,  and  such  a  title 
as  would  be  a  good  answer  to  an  action  of 
ejectment  by  any  claimant;  dissendente 
Martin,  B.,  who  held  that  it  was  sufficient 
to  establish  a  legal  title  in  point  of  fact. 

• 

Assumpsit.  The  declaration  stated  that, 
in  the  lifetime  of  William  Jeakes,  in  consi- 
deration that  W.  Jeakes  promised  the  de- 
fendant to  lend  him  2,000/.  upon  the  secu-' 
rity  of  a  mortgage  of  certain  lands,  upon 
the  defendant  making  out  a  good  title  to 
mortgage  the  said  lands  to  the  said  W. 
Jeakes,  the  defendant  promised  W.  Jeakes 
to  pay  the  expense  to  which  he  W.  Jeakes 
might  be  subjected,  in  case  the  loan  should 
go  off  by  reason  of  the  defendant  changing 
his  views  or  of  the  defectiveness  of  the 
defendant's  title.  Averment,  that,  although 
the  said  W.  Jeakes,  until  the  loan  went  off, 
was  always  ready  and  willing  to  lend  the 
defendant  the  said  sum  on  the  security  of 
the  said  mortgage,  the  defendant  did  not 
make  out  and  shew  to  W.  Jeakes  a  good 
title  to  mortgage  the  said  land,  whereby 
the  loan  went  off  by  reason  of  the  defec- 
tiveness of  the  defendant's  title  to  mort- 
gage ;  that  W.  Jeakes  had  been  subjected 
to  the  expense  of  48/.  14s,  in  investigating 
the  defendant's  title  to  mortgage  the  land ; 
and  that  the  defendant  had  not  paid  that 
amount. 

The  defendant  pleaded,  first,  non  as- 
sumpsit ;  and,  fifthly,  that  he  did  make 
out  and  shew  to  W.  Jeakes  a  good  title  to 
mortgage  the  land,  concluding  to  the 
country. 

At  the  trial,  before  Martin,  B.,  at  the 
sittings  for  Middlesex  in  last  Hilary  term, 
2M 
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the  flKts  woe  asfoUovs : — TKe  actioa  m 
broQ^  by  the  plamtifi,  as  the  execmtor 
and  executrix  of  Wflliain  Jeakes,  to  i»» 
coTer  the  sum  of  4^.  I4s^  beb^  the 
amoiuit  of  costs  wbkh  had  been  pad  bj 
their  testator  in  inrestigatiiig  the  defen- 
daBt's  title  to  mortgage  certain  land  at 
Epsom,  onder  the  following  dreamstanees : 
— The  defendant  being  des^ns  of  boirow- 
ing  the  som  of  2,000/.,  a  negotiati<m  took 
place  between  him  and  W.  Jeakea,  in  the 
couTK  of  which  the  plaintiffi*  testator's 
solicitor  wrote  the  following  letter  to  the 
defendant's  solicitor. — 

"Mr.  Jeakes  informs  me  that  it  has 
been  airanged  with  jour  party  for  an  ad- 
vance of  2,000/.  on  the  security  of  the  pro- 
perty mentioned  in  your  letter  to  him  of 
the  31st  of  May  last,  and  there  put  at  a 
rent  of  126/.  14«.,  but  to  which  is  to  be 
added  the  ironmonger's  shop,  workshop, 
and  premises.  Please  therefore  to  send  me 
abstract  forthwith.  It  is  clearly  under- 
stood betwixt  us,  that,  should  the  loan  go 
off  by  reason  of  your  client  changing  his 
views  or  of  the  defectiveness  of  Iob  title, 
the  expenses  to  which  Mr.  Jeakes  will  be 
subjected  are  to  be  borne  by  your  client. 
Please  to  afirm  this  in  your  next  letter. 
"  Signed,"  &c. 

In  answer  to  this,  the  defendant's  soli- 
citor wrote  as  follows: — "We  beg  to  for- 
ward you  the  abstract  of  the  title 

At  your  request,  we  have  to  state  that  it  is 
clearly  understood  that,  should  the  pro- 
posed loan  go  off  by  reason  of  our  client 
changing  his  views  or  of  the  defectiveness 
of  the  title,  the  expenses  to  which  Mr. 
Jeakes  will  be  subjected  are  to  be  borne  by 
our  client,  but  Mr.  Jeakes  is  to  agree  to 
make  the  advance  if  the  title  is  clear. 
Please  affirm  this.  We  shall  be  glad  if 
you  can  expedite  the  business  as  much  as 
possible.  «•  Signed,"  &c. 

No  afRrmance  of  this  proposition  was 
ever  made  in  writing.  Upon  the  abstract 
delivered  by  the  defendant  to  the  plaintiffs' 
testator,  it  appeared  that  the  defendant, 
shortly  before  this  transaction,  had  con- 
tracted to  purchase  the  premises  in  question 
from  one  William  Eggleton,  who  was  in 
possession,  and  who  claimed  to  be  entitled 
to  them  as  heir-at-law  ex  parte  maternd  to 
one  Benjamin  Haswell,  the  person  last 
seised.     John  Haswell,  the  father  of  Ben- 


jamin, married  Eliza  Eggleton,  and  died  in 
1787,  aged  fifty-nine,  having  deviled  the 
property  to  his  son  Benjamin  and  hit  two 
daughters,  Jane  and  Frances,  and  after 
their  deaths  to  Benjamin  in  fee.  The  two 
daughters  died  unmarried  before  Ben- 
jamin, who  died  in  1839,  aged  seventy- 
five,  never  having  been  married.  In  or^ 
to  n^ative  the  existence  of  any  heir  ex 
parte  patemd  to  Benjamin  Haswell,  die 
defendant  forwarded  to  the  plaintiffi'  t^ 
tator  extracts  from  the  deposidons  made 
in  a  suit  in  Chancery  of  Eggleton  v.  if- 
gletom  in  1843,  to  the  following  effect  >- 
James  Atherfold,  aged  fifty-two,  deposed, 
'*  I  was  to  a  certain  extent  acqoiinted 
with  the  state  of  Benjamin  Haswdl's 
£unily.  At  the  time  of  his  death,  from  mj 
communications  with  him  and  hii  two 
sisters,  I  believe  that  he  had  no  patenud 
relation  living  at  the  time  of  his  death,  fx 
I  never  knew  or  heard  of  any  such  relition; 
and  when  he  buried  the  last  of  his  two 
sisters,  he  told  me  he  had  no  rebtioa 
left.  "--James  Waters,  aged  forty-six,  de- 
posed, *'  I  lived  as  servant  to  the  laid  B. 
Haswell  for  the  last  twenty  years  of  his 
life,  and  thereby  acquired  a  certain  degiee 
of  knowledge  of  the  state  of  his  ftmly. 
The  only  relations  of  his  that  I  ever  ksev 
or  heard  him  speak  of  as  living,  doling 
my  acquaintance  with  him,  were  his  two 
sisters,  Jane  and  Frances  Haswell,  sod 
both  of  them  died  before  the  said  Benjamin 
Haswell ;  so  that,  as  far  as  I  know  or 
believe,  he  had  no  relation  on  his  fiuber's 
side  living  at  the  time  of  his  death.'*  Tog^ 
ther  with  these  extracts  was  sent  the  copy 
of  an  order  of  Vice  Chancellor  Knight 
Bruce  made  in  the  above  cause,  directing 
the  trial  of  two  issues :  first,  whether  Ben- 
jamin Haswell  left  any  heir-at-law  ex  jMT^ 
patemd ;  secondly,  whether  Beojanin 
Haswell  left  the  plaintiff  in  the  said  svH 
his  heir-at-law  ex  parte  maternd ;  and  it 
was  ordered,  that,  on  the  trial  of  the  issoss 
the  parties  should  admit  that,  up  to  the 
27th  of  January  1842,  the  defendants  had 
not  been  able  to  discover  that  Benjamin 
Haswell  had  any  relation  on  his  father's 
side  living  at  the  time  of  his  decease* 
These  issues  were  tried  twice  at  the  Snn^y 
assizes,  (a  new  trial  having  been  directed) : 
and  on  both  trials  the  jury  found  by  theff 
verdict— first,  that  B.  Haswell  did  not  Je«»« 
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eir  ex  parte  paiemd  ;  and,  secondly, 
he  plaintiff  in  the  above  suit  was  his 
it-law  ex  parte  nuUemd,  A  decree 
afterwards  made  in  the  Court  of 
sery  in  accordance  with  these  find- 
The  plaintiff  in  the  Chancery  suit 
lie  same  William  Eggleton,  under 
I  the  defendant  claimed ;  and  it  ap- 
i  that  the  defendant  in  that  suit  also 
id  the' property  in  question  as  ma- 
heir  of  Benjamin  Has  well.  In  addi- 
o  this  evidence,  the  defendant  also 
hed  two  statutory  declarations,  in 
r  which  the  declarant  stated,  that  he 
n  intimate  terms  with  Benjamin  Has- 
md  his  two  sisters,  and  had  had  con- 
ions  with  them  relative  to  their 
r,  and  that  he  had  ''  on  several  occa- 
heard  them  declare,  that  they  had  no 
>ns  whatever  on  their  father*s  side, 
lat  their  only  relations  were  on  their 
t's  side  of  the  name  of  Eggleton ; 
lat  they  had  many  times  heard  their 
,  John  Haswell,  declare  that  he  had 
Btions  whatever,  but  that  he  was  the 
if  his  family."  The  plaintiffs'  tes- 
not  being  satisfied  with  this  title, 
ed  to  advance  the  money,  and  the 
It  plaintiffs  after  his  death  commenced 
ction. 

the  part  of  the  defendant,  it  was  con- 
3,  first,  that  this  transaction  amounted 
(  sale  of  an  interest  in  land  under  the 
M^on  of  the  Statute  of  Frauds,  and 
here  was  no  complete  agreement  in 
g  signed  pursuant  to  that  statute  ; 
secondly,  that  the  title  was  not  defec- 
md  consequently  that  the  defendant 
mdtled  to  succeed  upon  the  first 
fifth  issues.  The  learned  Judge 
ed  a  verdict  to  be  entered  for  the 
iffs  upon  all  the  issues  except  the 
smd  fifth,  and  upon  these  issues  a 
rt  was  entered  for  the  defendant, 
being  reserved  to  the  plaintifi^  to 
to  enter  a  verdict  for  them  upon 
issues  also,  with  48/.  I4s,  damages, 
le  the  Court  should  be  in  favour  of 
laindffs  upon  both  points ;  it  being 
igreed  between  the  parties  that  the 
[on  of  law  as  well  as  of  fsLct  upon  the 
houldbe  left  to  the  Court. 
9iU  obtained  a  rule  nut,  in  pursu- 
>f  the  leave  reserved,  in  last  Hilary 


In  Trinity  term  last  (May  29), 

Peacock  and  H,  J,  Hodgson  shewed 
cause. — ^First,  the  contract  upon  which 
the  plaintiffs  seek  to  charge  the  defendant 
is  a  contract  relating  to  an  interest  in  land. 
It  is  therefore  within  the  4th  section  of  the 
Statute  of  Frauds.  The  language  of  that 
section  is  not  confined  to  '*  a  sale"  of  land, 
but  extends  to  '*any  interest  in  or  con- 
cerning" land.  The  plaintiffs*  promise, 
which  is  the  consideration  of  the  defen- 
dant's liability,  clearly  extends  to  an  in- 
terest in  land,  and  therefore  the  whole 
contract  falls  within  the  statute.  Now, 
the  statute  requires  such  a  contract  to 
be  in  writing ;  but  the  defendant's  letter 
amounts  to  a  mere  proposal  requiring 
affirmance :  and  as  the  plaintiffs  failed  to 
prove  a  written  affirmance  of  the  new 
term,  no  contract  in  writing  was  esta- 
blished. 

[Platt,  B. — ^Was  the  defendant  bound 
to  mortgage  the  lands  ?] 

Possibly  he  was  not. 

[Aldebsok,  B.  —  Then  the  contract 
merely  relates  to  the  investigation  of  a 
title,  the  parties  agreeing  that,  in  case  the 
title  should  turn  out  to  be  defective,  the 
defendant  should  pay  all  the  costs  of  the 
investigation.  The  contract  does  not 
relate  to  any  interest  in  land,  and  is  not 
within  the  statute.] 

[Pollock,  C.B.— We  all  thmk  that  is 
the  true  construction  of  this  agreement.] 

Upon  this  point  the  following  cases  and 
text  writers  were  cited :  Cocking  v.  Ward 
(1),  Innuin  v.  Stamp  (2),  1  Addison  on 
Contracts,  36,  Dart  on  Vend.  ^  Purch.  92, 
104,  Vaughan  v.  Hancock  (3),  M*Iver  v. 
Richardson  (4)  and  Carrington  v.  Roots 
(5).  Secondly,  as  to  the  fifth  issue,  there 
was  reasonable  evidence  that  William  Eg- 
gleton, firom  whom  the  defendant  claimed, 
was  heir-at-law  to  the  person  last  seised. 
The  Court  is  placed  in  the  position  of  the 
jury,  and  the  plaintiffs  must  make  out  that 
in  point  of  fact  this  is  a  bad  title.  It  is 
not  a  question  whether  there  may  be  such 

(1)  1  Com.  B.  Rep.  858;  s.  c.  15  Law  J.  Rep. 
(N.8.)  C.P.  245. 

(2)  1  Stark.  12. 

(8)  8  Com.  B.  Rep.  766 ;  s.  c.  16  Law  J.  Rep. 
(N.s.)  C.P.  1. 

(4)  1  M.  &  S.  557: 

(5)  2  Mee.  &  W.  248 ;  s.  c.  6  Law  J.  Rep.  (n.8.) 
Ezch.  95. 
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a  doabt  as  would  preyent  a  court  of  eqmty 
from  decreeing  specific  performance.  The 
tidft  is  clearly  in  the  heir-at-law  of  Ben- 
jamin. The  question  is,  whether  the  evi- 
dence shews  that  the  defendant's  vendor 
fiUed  that  character.  It  is  not  disputed 
that  he  is  heir  to  Eliza  Eggleton,  Ben- 
jamin's mother.  Then  there  is  abundant 
evidence  that  there  are  no  heirs  ex  parU 
juUemd.  Direct  proof  of  a  failure  of  heirsy 
or  of  issue,  can  scarcely  ever  be  given; 
depositions  and  declarations  are  a  Inti- 
mate proof,  such  as  is  usually  given  in 
questions  of  this  nature.  Moreover,  the 
decisions  of  two  juries  upon  these  precise 
issues  are  almost  cGncluBive— Waters  v. 
Waters  (6).  The  defendant  was  not  bound 
to  negative  mere  probabilities — Smgd.Fend. 
4*  Purch.  486,  Dart  on  Vend.  4>  Pureh.  163, 
165.  The  object  of  the  Inheritance  Act, 
3  &  4  Will.  4.  c.  106,  was  to  do  away  with 
the  necessity  of  tracing  pedigrees  further 
back  than  the  circumstances  of  the  case 
Teqxuie^^Hiibback  on  Evidence  of  SneeeS" 
tUm^  p.  121.  With  regard  to  the  Chancery 
suit  being  between  riv^  claimants  ex  parte 
matemd,  that  objection  is  obviated  by  the 
fact  of  the  want  of  paternal  heirs  thus 
becoming  a  matter  of  notoriety,  and  so 
adding  to  the  improbability  of  any  existing, 
as  no  claim  was  afterwards  made. 

Bovill  and  Phipson,  in  support  of  the 
rule. — The  first  point  has  been  already 
disposed  of  by  the  Court  Then,  as  to  the 
fifth  issue,  there  is  really  nothing  but 
the  merest  shadow  of  a  tide  in  the  defen- 
dant. The  declarations  and  depositions 
are  inconsistent,  and  even  if  relied  upon, 
are  no  evidence  that  there  are  no  heirs  of 
John,  the  father  of  Benjamin ;  neither  do 
they  exclude  heirs  claiming  through  other 
more  remote  female  ancestors  who  would 
be  preferred.  Then  the  issues  prove 
nothing,  as  they  arose  between  two  parties, 
each  claiming  as  heir  ex  parte  matemdf 
and  each  of  whom  was  therefore  interested 
to  suppress  any  heir  ex  parte  patemd.  No 
person  could  safely  be  advised  to  advance 
money  on  such  a  title  as  this,  which  rests 
merely  on  a  nine  years'  possession — Sugd. 
Vend.  4-  Purch.  390. 

[Martin,  B. — There  was  no  suggestion 
that  any  other  person  whatsoever  was  en- 

(6)  2DeGex&Sm.  591. 
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may  mean,  and,  indeed,  could  not 
mean  more  than  that  there  were  no 
on  his  lather'a  side  with  whom  he 
equainted,  or  that  he  was  not  aware 
iny  such  heir  existed.  It  certainly 
t  mean  that  he  had  no  heirs  at  all  on 
PHI,  his  grandmother's,  or  his  great 
mother's  side.  The  question  is, 
er,  according  to  the  agreement  upon 
the  action  is  brought,  the  plaintiffs 
ititled  to  recover  the  expenses  of 
igating  this  title,  which  were  paid  by 
;e8taton  The  majority  of  the  Court 
opinion  that  the  plaintiffs  are  entitled 
ceed,  and  that  the  question  really  is, 
icr  this  was  such  a  title  as  a  vendee 
right  to  expect,  and  which  would 
r  lum  in  concluding  the  purchase, 
iink  that,  where  a  question  arises 
en  parties  who  are  about  to  enter  into 
lationship  of  vendor  and  vendee,  as 
meaning  of  a  good  or  sufficient  title, 
must  be  such  a  title  as  the  Court  of 
:ery  would  adopt  as  a  sufficient  ground 
mpelling  specific  performance  ;  and 
y  a  stipulation  for  a  good  title  must 
derstood,  not  such  a  title  as  would 
rt  a  verdict  for  the  purchaser  in  an 
1  of  ejectment  against  a  mere  stranger, 
ch  a  one  as  would  enable  the  purchaser 
Ld  the  property  against  any  person 
oight  probably  challenge  his  right  to 
n  the  present  case,  the  title,  founded 
is  upon  a  possession  of  but  a  few 
and  being  itself  the  weakest  possible 
title,  is  not  such  a  title  as  would 
r  a  court  of  equity  in  decreeing  a 
ic  performance,  or  would  support  an 
L  of  ejectment.  The  rule  will,  there- 
be  absolute  to  enter  a  verdict  for 
im  of  48^.  14«. 

RUN,  B. — I  am  sorry  that  I  am 
e  to  concxu:  in  the  judgment  now 
red.  I  am  of  opinion  that  the  defen- 
>nght  to  succeed,  as  I  consider  that 
tie  which  he  has  proved  is  sufficient. 
of  opinion  that  the  question  is  not 
ler  acourt  of  equity  would  compel  him 
(ert  his  title,  but  absolutely  whether 
d  a  good  or  bad  title  in  point  of  fact. 

Rule  absolute. 


} 


FIELD  AND  ANOTHER  9. 
PARTRIDGE. 


1852. 

May.  6. 

Costa — No  Notice  of  Taxation-^udg- 
ment  and  Execution,  setting  aside. 

Where  judgment  fuu  been  signed,  costs 
taxed  and  execution  issued  for  the  amount 
of  debt  and  costs  without  notice  of  taxation, 
Uie  Court  toiU  not  set  aside  the  judgment  or 
execution,  but  will  direct  a  review  of  the 
taxation. 

In  this  case  the  plaintiffs  having  signed 
judgment,  taxed  tiieir  costs,  and  issued 
execution  for  the  debt  and  costs  without 
giving  any  notice  of  taxation,  Piatt,  B. 
made  an  order  for  setting  aside  such  exe- 
cution, with  costs.  A  rule  ittn  having 
been  afterwards  obtained  for  the  defen- 
dant to  shew  cause  why  such  order  should 
not  be  rescinded, 

Wordsworth  now  shewed  cause. — The 
order  of  the  learned  Judge  is  good,  and 
ought  not  to  be  set  aside.  Lloyd  v.  Kent 
(1)  undoubtedly  shews  that  if  the  plaintiff 
taxes  his  costs  without  giving  notice  of 
taxation^  that  is  not  an  irregularity  suffi- 
cient to  induce  the  Court  to  set  aside  a 
judgment  and  subsequent  proceedings ;  but 
in  Perry  v.  Turner  (2)  Bayley,  J.  says, 
''I  have  cautiously  avoided  expressing 
any  opinion  as  to  whether  a  neglect  to 
give  notice  of  taxation  of  costs  gives  the 
defendant's  attorney  a  right  to  set  aside  the 
proceedings  for  irregularity." 

[Parke,  B. — In  Taylor  v.  Murray  (8), 
where  a  similar  question  arose,  the  Judges 
say  that  according  to  all  the  decisions  the 
Court  will  not  set  aside  judgment  and  exe- 
cution because  no  notice  of  taxation  has 
been  given.  And  certainly  I  have  invari- 
ably acted  on  that  rule]. 

[Martin,  B. — I  believe  the  practice 
has  always  been  as  my  Brother  Parke  has 
stated  it.  J 

The  execution  ought  to  have  been  set 
aside. 

[Alderson,  B. — Suppose  a  party  waives 
his  costs  and  signs  judgment  for  his  debt, 

(1)5  Dowl.  P.C.  126. 

(2)  Ibid.  30;  s.c2  Cr.  &  J.  89;  1  Law  J.  Rep. 
(M.8.)  Exch.  13. 

(3)  3  Mce.  &  W.  141 ;  8.c.  7  Law  J.  Rep.  (k.«.> 
Exch.  53. 
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surely  that  judgment  is  good.     Then,  if  he  duced  inl 

signs  judgment  for  too  much,  the  amount  ought  no 
must  he  reduced,  hut  the  judgment  and  Parki 

execution  ought  not  to  he  set  aside.]  this  poin 

WilleSy  contra,  for  the  plaintiffs,  was  not  ahly  acte 

called  upon.  The  proc 

they  are 

Pollock,  C.B. — ^The  rule  must  he  ah-         Aldeb 

solute  for  setting  aside  the  order  of  my  a  case  li 

Brother  Piatt,   as   the  omission   to   give  judgmem 

notice   of  taxation   does  not  render  the  conseque 

judgment  and  execution  irregular.     It  is  course, 
admitted  that  a  party  may  recover  judgment  Platt 

and  take  out  execution  for  what  he  has 
recovered,  which  shews  that,  to  that  ex- 
tent at  least,  the  judgment  is  right.     The         (4)  See 

result  in  the  present  case  is,  that  the  Court  way  Comf 

must  correct  any  error  that  has  heen  intro-  Rep.  (m.b.] 
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HICKIE  AND  ANOTHER  0.   SA« 
LOMO. 


I — County  Court — Concur  rent  Juris^ 
^-Residence  of  one  of  two  Plaintiffs, 

re  one  of  several  plaintiffs  dwells 
twenty  miles  from  the  defendant,  the 
r  courts  have  concurrent  jurisdiction 
he  county  court,  under  the  9  4*  10 
.  95.  s.  128,  and  the  plaintiffs  wiU  be 
re  entitled  to  costs  under  ^f  13  <^  14 
.  61»  notwithstanding  less  than  201.  is 
•ed, 

I  Tras  a  motion  for  a  rule  calling  on 
endant  to  shew  cause  why  the  plain- 
lould  not  recover  their  costs  under 

&  14  Vict.  c.  61,  notwithstanding 
le  amount  recovered  in  the  action 
(8  than  20^. 

y,  in  support  of  the  motion  (1). — 
Bdavits  shew  that  one  of  the  plain- 
nrelt  more  than  twenty  miles  from 
fendant  at  the  time  of  the  com- 
nent  of  the  action ;  the  case  there- 
dls    within    the   exception    in   the 

Vict.  c.  95.  s.  128,  which  retains 


ray  7,  before  Ptrke,  B.,  Aldenon,  B.,  Piatt, 
ICartin,  B. 


the  concurrent  jurisdiction  of  the  superior 
courts  ''where  the  plaintiff  dwells  more 
than  twenty  miles  from  the  defendant." 
The  plaintiffs  are  entitled  to  costs  under  the 
Statute  of  Gloucester,  unless  the  defendant 
shews  that  they  are  deprived  of  them. 

[Alderson,  B. — The  last  act  says,  that 
where  the  amount  recovered  is  under  201. 
the  plaintiff  shall  have  judgment  to  re- 
cover such  sum  only  and  no  costs,  except 
in  the  cases  thereinafter  provided,  so  that 
it  rather  lies  upon  the  plaintiffs  to  hring 
themselves  within  the  exception.] 

It  has  heen  decided  that  where  one  of 
two  defendants  dwells  ahove  twenty  miles 
from  the  plaintiff,  the  plaintiff  is  entitled 
to  costs — Parry  v.  Davies  (2)  and  Doyle 
V.  Lawrence  (3).  The  interpretation  clause 
(sect.  142.)  of  the  9  &  10  Vict.  c.  95. 
enacts,  that  words  in  the  singular  number 
are  to  be  understood  to  mean  several  per- 
sons or  -things. 

Petersdofff,  contriL. — The  burthen  of 
proof  is  certainly  on  the  plaintiffs,  since  the 
last  statute  and  the  interpretation  clause 
of  the  8  &  9  Vict.  c.  95.  is  not  an  argument 


(2)  1  L.  M.  &  P.  379 ;  8.C.  19  Law  J.  Rep.  (N.t.) 
Exch.  284. 

(3)  2  Ibid.  368. 


:i.I 


TRINITY  TERM,  1852. 


273 


TdE    ROTHSCHILD    AND   OTHERS 
I       <         f.  THE   ROYAL   MAIL   STEAM 
'      (_      PACKET  COMPANY, 

of  Lading  J  Construction  of- — Loss  by 
rs''  or  •*  Perils  of  the  Roads.'' 

Ufendants  received  goods  at  Panama, 
rried  to  and  delivered  in  London^  the 
ody  the  Queen's  enemies,  pirates,  rob^ 
e,  accidents  from  machinery,  boilers 
»»,  the  dangers  of  the  seas,  roads,  and 
f  whatever  nature  or  kind  soever  eX' 
The  goods  were  stolen,  without  rto- 
Jien  in  the  course  of  transmission  from 
npton  to  London, 

f  that  this  was  not  a  loss  within  the 
m  eithet  of  "  robbers"  or  **  dangers 
oads,"  as  the  word  "  robbers"  meant 
violence,  and**  dangers  of  the  roads" 
ither  dangers  of  roads  where  ships 
ichor,  or  such  dangers  on  land  as  more 
\tely  occur  on  roads,  c.  g.  the  over^ 
of  the  carriages, 

was  an  action  against  the  defen- 
Tor  not  delivering  goods  pursuant 
erms  of  a  bill  of  lading, 
declaration  stated,  that  on  the  1st 
I  1851,  the  plaintiffs  caused  to  be 
d  to  the  defendants,  for  shipment 
rd  one  of  their  ships,  in  parts  be- 
e  seas,  viz.,  off  Chagres,  in  South 
I,  eleven  boxes  of  gold  dust,  of  the 
f  40,000Z.,  to  be  carried  and  con- 
3y  the  defendants  (with  liberty  to 
)  on  board  any  of  their  ships),  to 
irered  within  a  reasonable  time  in 
lalf,  at  the  Bank  of  England,  in  the 
jondon,  (the  act  of  God,  the  Queen's 
,  pirates,  robbers,  accidents  from 
$ry,  boilers  and  steam,  the  dangers 
leas,  roads,  and  rivers,  of  whatever 
or  kind  soever  excepted),  to  the 
3  or  their  assigns,  he  or  they  paying 
!br  the  same  at  the  rate  of  one  and 
ghths  per  cent.,  and  the  defendants 
:epted  and  received  the  same  accord- 
}r  the  purpose  and  upon  the  terms 
d.  And  the  plaintiffs  have  always 
ady  and  willing  to  accept  the  said 
:  the  place  and  in  manner  aforesaid, 
ay  the  said  freight  for  the  same ;  and 
able  time  for  the  defendants  to  carry 
Sbribs,  XXL— Ezohk^ 


and  convey  the  said  goods  to,  and  deliver 
the  same  at  the  place  and  in  manner  afore- 
said had  elapsed  before  this  suit,  and  they 
were  not  prevented  from  so  doing  by  the 
act  of  God,  the  Queen's  enemies,  pirates, 
robbers,  &c. ;  and  although  the  defendants 
have  carried,  conveyed,  and  delivered  a 
part  of  the  said  goods,  viz.,  ten  boxes  of 
gold  dust,  yet  they  have  not  carried,  con- 
veyed, and  delivered  the  residue  of  the  said 
goods,  viz.,  the  other  of  the  said  boxes  of 
gold  dust,  of  the  value  of  3,000/.,  to  the 
plaintiffs  or  their  asfiigns,  at  the  place  and 
in  manner  aforesaid,  or  in  any  manner 
whatsoever,  and  the  same  has  not  been  in 
any  manner  delivered  to  the  plaintiffs.  And 
that  whilst  the  defendants  had  the  last- 
mentioned  box  of  gold  dust  for  the  pur- 
pose aforesaid  they  took  so  little  and  bad 
care  thereof  that  the  same  then,  by  reason 
of  the  bad  and  improper  care  and  conduct 
of  the  defendants  in  that  behalf,  and  not 
by  reason  of  any  or  either  of  the  said 
excepted  risks,  became  and  was  wholly 
lost  to  the  plaintiffs. 

The  defendants  pleaded,  in  one  plea, 
that  the  goods  in  question  were  lost  by 
robbers ;  and  in  another,  that  they  were 
lost  by  the  dangers  of  the  roads.  Issues 
thereon. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
Sittings  for  Middlesex,  after  Hilary  term, 
it  appeared  that  eleven  boxes  of  gold  dust 
had  been  received  by  the  defendants  at 
Panama,  and  the  following  bill  of  lading 
given  : — "  Received,  in  good  order  and 
well-conditioned,  from  B.  Davidson,  Esq., 
for  shipment  on  board  one  of  the  Royal 
Mail  Steam  Packet  Company's  vessels,  off 
Chagres,  eleven  packages,  weighing,  gross, 
500  cwt.  1  qr.  13  lbs.  14  oz.,  and  said  to 
contain  7,377  oz.  10  dwts.  t.w.  gold  dust, 
valued  118,040  dollars,  being  marked  and 
numbered  as  per  margin,  and  all  to  be 
delivered  (with  liberty  to  tranship  on  board 
any  other  of  the  company's  ships,  in  like 
good  order  and  condition,)  at  the  Bank  of 
England  (the  act  of  God,  the  Queen's 
enemies,  pirates,  robbers,  fire,  accidents 
from  machinery^  boilers  and  steam,  the 
dangers  of  the  seas,  roads,  and  rivers,  of 
whatever  nature  or  kind  soever,  excepted), 
unto  Messrs.  Rothschild  &  Sons,  qf  Lon- 
don, or  his  or  their  assigns,  he  or  they 
2K 
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paying  freight  at  the  rate  of  one  and  three-  the  loss  ¥ 

eighths  per  cent."  of  dangers 

All  the  boxes  were  brought  across  the  gested  that 

Isthmus  of  Panama,  and  were  shipped  at  is  not  so. 

Chagres    for    Southampton,    where    they  duced  intc 

arrived  in  due  course ;  but  in  the  course  the  peculis 

of  their  transmission  to  London,  by  the  being  carri 

railway,    one   of  the  boxes  was    stolen,  do  not  mi 

without  violence.      The  jury  found  that  dangers  of 

the  defendants  were  guilty  of  negligence  from  impei 

in  the  conveyance  of  them  to  London,  and  broken  arcl 

that  this  negligence  caused  the  loss.    Under  of  the  roac 

his  Lordship's  direction,  the  verdict  was  roads,  fron 

entered  for  the  defendants,  with  liberty  to  may  arise, 

the  plaintiffs  to  move  to  enter  the  verdict  expression 

for  them.  gerous  for 

A  rule  nisi  had,  accordingly,  been  ob«  has  been  h 

tained,  against  which  *'  perils  of 

The  Attorney  General  (Sir  F.  ThesigerJ,  clay  (7),  B 

Crowder  and  Needham^  now  shewed  cause  Sir  Ales 

(1). — The   defendants   are    protected  by  the  rule. — 

one  or  other  of  the  exceptions  specified,  of  the  exc 

First,  as  to  the  meaning  of  the  word  "  rob-  It  is  admitt 

bers."     It  is  admitted  that  the  legal  mean-  not  always 

ing  of  robbery  for  the  purposes  of  criminal  violence, 

proceedings  is  a  felonious  taking  from  the  should  be 

person  of  another,  or  in  his  presence,  by  of  lading  is 

violence ;  but,  looking  at  this  bill  of  lading  be  presume 

as  a  commercial  contract,  and  the  objects  up.     At  s 

contemplated  by  it,  the  word  "robbers"  context  ar 

cannot  be  interpreted  in  its  strict   sense,  reference  t 

but  must  include   any  felonious  taking,  that  robbei 

Such  goods  as  these  could  not  be  carried  fication.     ' 

about  the  person  so  as  to  be  exposed  to  land  and  v 

robbery  in  this  sense,  but  they  would  be  Atlantic  th 

exposed  to  the  ordinary  danger  of  thieves;  and  in  croa 

and  that  is  the  proper  construction  to  be  put  people  cox 

on  the  word  **  robbers."     There  are  many  liable  to  t 

instances  in  the  law  where  this  extended  robbers, 

and  popular  meaning  has  been  given  to  the  major — thi 

word  "robber."  They  referred  to  23 //ien.  8.  against  an 

c.  1.  s.  3;  5  4-6  Edw.  6.  c.  9,  39  Eliz.  possibly  h 

c.  15.  «.  2 ;   7  Geo.  2.  c.  15 ;  26  Geo.  3.  like  this,  8 

c.  86 ;  Sutton  v.  Mitchell  (2),  Tomlinson  v.  pable  negl 

Brittlebank  (3),   The  King  v.  Moore  (4),  case.     Th< 

and  The  King  y.  Mason  {5).  But,  secondly,  of  insuran( 

that   thievi 

(1)  April  27,  before  Pollock,  C.B.,  Parke,  B.,  Df^.  *  Merc 
Piatt,  B.  and  Martin,  B.  Park  Insuf 

(2)  1  Term  Rep.  18.           »  on  Bailmen 

(3)  4  B.  &  Ad.  630 ;  8.  c.  2  Law  J.  Rep.  (n.b.) 

K.B. 105.  ( 

(4)  1  L.  C.C.  835.  ( 

(5)  Rusa.  &  R.  ^\9.  ( 
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ler  mean  perils  incurred  in  the 
s»  or  such  perils  as  are  incidental 
d  itself,  such  as  might  occur  in 
:ed  country.  Perils  of  the  sea 
lis  arising  from  the  sea,  and  not 
ire  merely  perils  on  the  sea,  as 
hip  was  sunk  by  being  fired  into 
dly  vessel  by  mistake— Ct^/en  v. 
).«--{He  was  then  stopped  by  the 

Cur,  adv.  vuU» 

mi  was  now  delivered  by — 

K,  C.B. — In  this  case  Uie  plain- 
it  to  recover  from  the  defendants 
of  two  boxes  of  gold  dust,  part  of 
ceived  by  them  at  Panama  to 
:  to  the  Bank  of  England.  The 
s  carried  the  goods  from  Panama 
!  Isthmus  by  land,  shipped  them 
3  and  brought  them  by  steam  ves- 
outhampton,  and  thence  carried 
fche  London  and  South-Westem 
bo  London.  The  bill  of  lading 
I  for  them  at  Panama,  aoknow- 
ie  receipt  of  eleven  packages  said 
I  7,000  and  odd  ounces  of  gold 
i  carried  to  the  Bank  of  England 
5t  of  God,  the  Queen's  enemies, 
fire,  accidents  from  machinery, 
beam,  dangers  of  the  sea,  roads 
I,  of  whatsoever  nature  or  kind, 
"  All  the  packages  arrived  safely 
impton,  and  were  placed  on  the 
o  be  carried  to  London,  but  one 
ras  stolen  secretly  from  the  rail- 
before  their  arrival  there,  and  the 
i  that  the  defandants  were  guilty 
ace  in  the  conveyance  of  them  to 
irhich  caused  the  loss.  The  defen- 
ided  the  exceptions  in  the  bill  of 
two  different  pleas,  one  stating 
iss  was  occasioned  by  robbers,  the 
iangers  of  the  roads.  At  the  trial, 
s  were  found  for  the  defendants^ 
a  reservation  of  liberty  to  enter 
t  on  both  for  the  plaintiffs.  A 
laving  been  granted,  the  case  on 
he  defendants  was  elaborately  and 
aed  during  the  last  term.  Sir 
r  Cockbum  was  heard  in  part  for 
iffs.  Being  satisfied  that  the  plain- 

(9)  5  M.  &  S.  461. 


tiffs  are  entitled  to  recover,  wc  do  not  think 
it  necessary  to  hear  any  further  arguments 
upon  the  subject.  The  question  is,  whether 
the  theft  committed  on  the  South-Westem 
Railway  was,  first,  an  act  of  robbers ;  se- 
condly, was  it  a  danger  of  roads  within  the 
true  meaning  of  the  bill  of  lading?  and  we 
are  of  opinion  that  it  was  neither  the  one 
nor  the  other.  It  was  argued,  for  the 
plaintiffs,  that  the  word  ''  robbers"  ought 
not  to  be  construed  in  the  technical  sense 
given  to  the  word  by  the  English  law 
writers,  and  by  some  of  die  English  statutes, 
— the  1  Vict.  c.  87.  s.  2.  for  instance,  where 
it  means  a  felonious  taking  from  the  person 
in  the  presence  of  another  of  money  or 
goods  against  his  will*  by  force,  and  putting 
him  in  fear;  for  it  was  not  likely  that  a 
robbery  in  that  sense  would  occur,  as  the 
packages  were  not  in  the  personal  presence 
of  the  defendants  or  their  servants,  and  still 
less  were  they  upon  their  persons.  Other 
statutes  were  cited  where  the  meaning  is 
much  more  comprehensive,  and  includes 
the  taking  without  force.  Besides,  in 
construing  such  instruments,  it  was  con- 
tended that  the  ordinary  meaning  of  the 
words  used  must  be  followed.  We  think 
that  position  is  correct,  but  we  must  also 
look  at  the  circumstances  under  which  the 
contract  was  made,  and  the  peculiar  sub- 
ject to  which  it  applied ;  and  taking  these 
into  consideration  we  cannot  doubt  that 
the  meaning  of  the  contract  was,  that  the 
defendants  were  not  to  be  liable  for  the  loss 
of  the  gold  dust  in  instances  where  it  was 
taken  by  force  by  a  vis  major  which  they, 
the  defendants,  could  not  resist,  but  that 
they  were  to  be  liable  where  it  was  pOfered 
from  them  or  taken  by  stealth.  It  is  very 
unreasonable  to  suppose  that  the  shippers 
of  a  very  precious  article,  of  which  a  large 
value  is  comprised  in  a  very  small  space, 
which  is  capable  of  being  easily  abstracted 
by  any  person  employed  in  carrying  it, 
meant  to  exempt  the  persons  to  whom  they 
gave  the  custody  and  care  of  it  from  all 
responsibility  for  theft  committed  by 
their  crew,  or  others,  against  whom  pre- 
sumably they  could  guard'  by  the  exercise 
of  reasonable  care ;  but  it  is  likely  that  they 
should  agree  to  exempt  them  where  the 
goods  were  taken  by  a  force  which  they 
could  not  resist.     The  nature  of  the  trans- 


276 


COURT  OF  EXCHEQUER: 


[New  SEBitt 


acdon  shews  clearly,  therefore,  that  ihe 
word  " rohhers" means,  not  "thieves"  but 
robbers  by  force,  to  whom  the  terra  is  more 
usually  applied,  although  in  common  par- 
lance it  is  often  applied  to  every  descrip- 
tion of  theft.  It  is  explained  also  by  the 
word  with  which  it  is  associated,  "  pirates," 
who  certainly  take  by  force  and  not  by 
stealth.  We  have  no  doubt,  therefore,  in  this 
bill  of  lading  that  this  is  the  proper  mean- 
ing of  the  word  "  robbers,"  and  this  being 
so,  the  loss  in  this  case  was  not  by  robbers, 
and  that  the  plea  in  which  the  loss  was  so 
stated  ought  to  be  found  for  the  plaintiffs. 
We  do  not  feel  any  difficulty  as  to  the 
meaning  of  the  term  "  dangers  of  the  roads." 
We  think  the  word  "  roads"  may  be  ex- 
plained by  the  context  to  mean  marine 
roads  in  which  vessels  lie  at  anchor;  or 
suppose  it  means  roads  on  land,  the  dangers 
of  the  roads  are  those  which  are  immediately 
caused  by  roads,  as  the  overturning  of  car- 
riages in  rough  and  precipitous  places. 
The  losses  by  robbers  are  already  provided 
for  under  the  general  term  "  robbers."  The 
same  reason  which  induces  us  to  believe 
the  parties  did  not  mean  the  defendants 
should  not  be  exempted  from  pilfering  by 
thieves  where  loss  by  robbers  is  excepted, 
leads  us  to  the  conclusion  that  they  did 
not  intend  they  should  be  protected  in 
the  case  of  loss  by  thieves  in  passing  along 
roads.  Our  judgment  will,  therefore,  be  for 
the  plaintiffs. 

Judgment  for  the  plaintiffs^ 


} 


TAMBISCO  r.  PACIPICO, 


1852. 
June  1. 

Costs^  Security  for  where  Plaintiff  a 
Foreigner, 

Security  for  costs  wUl  not  he  required 
from  a  plaintiff  who  is  a  foreigner  if  he  is 
actually  in  this  country. 

This  was  a  rule  obtained  by  the  defendant, 
calling  upon  the  plaintiff  to  shew  cause 
why  he  should  not  give  security  for  costs. 
It  was  stated  in  the  affidavits,  upon  which 
the  rule  was  granted,  that  the  plaintiff  was 
a  foreigner  usually  resident,  and  that  he 
now  resided,  at  MYvetv^,  aiv^  \>[v^\.  V^  >n^.^ 


come  over  to  this  country  for  a  temporuy 
purpose  only,  and  not  with  the  intentkm 
of  taking  up  his  permanent  abode  here. 
Against  this  rule, — 

Willes  now  shewed  cause  (1).— The  affi- 
davit of  the  plaintiff  is  an  answer  to  thia 
application.     He  states  that  he  came  ovea 
from  Athens  to  this  country  for  the  ex« 
press    purpixse   of   bringing    this   actioQ 
against   the  defendant,   and  that  be  hs^ 
been  resident  here  for  the  last  four  months 
that  he  fully  intends  to  bring  the  actioi^ 
to  trial,  and  that  he  believes  he  himse^ 
will  be  a  witness ;  and  he  further  stat^ 
that  it  is  his  full  intention  to  remain  in  tl^ 
country  until  judgment  is  obtained  in  tiZ^ 
action,  and  that  he  is  unable  to  give  sec^ 
rity  for  costs  in  consequence  of  tihe  loss   ^ 
has  sustained  by  the  refusal  of  the  defVo. 
dant  to  repay  him  the  advances  he  \^ 
made  to  him.     The  practice  is  settled  hi 
this  court,  that  security  for  costs  cannot  he 
required  from  the  plaintiff  if  he  is  actuallj 
in  England,  although  he  usually  resida 
abroad — DowUng  v.  Harman  (2).    In  that 
case  the  practice  of  the  Common  Pleis,  as 
laid  down  in  Anonymous  case  (3),  wss  fol- 
lowed. 

T.  Jones,  in  support  of  the  rule.— The 
cases  cited  are  contrary  to  what  was 
decided  in  Oliva  v.  Johnson  (4),  whew  the 
plaintiff  was  compelled  to  give  security  for 
costs,  because  it  was  not  ^ewn  that  he  in- 
tended to  continue  to  reside  in  this  countzj. 
So  also  in  Gumey  v.  Key{b\  it  was  held hy 
Williams,  J.  that  if  a  plaintiff  peroianeatly 
reside  abroad,  and  is  only  occasionally  io 
this  country,  security  may  be  require^' 
Naylor  v.  Joseph  (6)  is  to  the  same  effect 
This  is  reasonable,  because  the  plaintiff 
has  no  right  to  bring^  an  action,  and  pn^ 
the  defendant  to  costs,  and  retain  the 
power  of  going  away  at  any  moment,  and 
avoid  the  consequences  of  his  vexatious 
conduct. 

( 1 )  Before  Pollock,  C.B.,  Alderion,  B.,  PUtt,  B. 
and  Martin,  B. 

(2)  6  Mee.  &  W.  131 ;  s.  c.  9  Law  J.  Rep.  (»*) 
Exch.  53. 

(3)  8  Taunt  737. 

(4)  5  B.  &  Aid.  908. 

(5)  3  Dowl.  P.C.  559. 

(6)  10J.B.Moorc,522;8.c.3LawJ.R«p.(»-*-) 
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PERSON,  B. — ^The  defendant  is  in  a 
K>sition,  because  be  can  be  stopped 
moment.] 

/KKf  C.B. — I  am  of  opinion  tbat 
}  oogbt  to  be  discharged,  as  it  was 
i  in  1840  by  this  Court,  that  the 
i  is  not  to  require  security  for  costs 
foreigner  being  plaintiff  if  he  is  here 
iland.  Nor  is  it  so  unreasonable 
ontended,  for  if  it  were  otherwise, 
arts  would  be  shut  against  every 
er  unless  he  could  find  security  for 
However,  without  discussing  the 
9  I  am  disposed  to  adhere  to  the 
nt  of  this  Court  in  Dowling  v.  Har^ 
id  it  is  more  in  accordance  with  the 
laes. 

SBSON,  B. — The  question  comes  to 
iiether  the  plaintiff  must  state  that 
des  here,  and  intends  to  continue 
ie  here.  But  even  if  he  should 
d8,it  would  be  of  little  value,  as  he 
it  any  time  change  his  intention.  I 
he  simple  rule  should  be,  that  the 
;nt  that  he  is  resident  here  ought  to 
cient. 

:t,  B. — I  always  thought  it  clear 
tain  that  it  is  only  where  the . 
r  is  not  within  the  jurisdiction  that 
f  for  costs  can  be  required. 
TIN,  B. — ^The  rule  is  plainly  laid 
a  DoufUng  v.  Harmarij  Und  although 
^  Johnson  was  not  there  cited,  yet 
be  observed  that  my  Brother  Parke 
unsel  in  that  case,  and  it  was  not 
;o  have  been  forgotten  by  him,  for 
know  how  exact  and  retentive  his 
jT  is  in  these  matters. 

Rule  discharged. 


'      >  PHILLIPS  ».  POUND. 

si — Privilege — Judge's  Chambers. 

litomey's  clerk  going  to  or  returning 
udge's  chambers  on  business  having 
ce  to  a  pending  suit  is  not  privileged 
rest. 

was  a  rule  calling  on  the  plaintiff 
^  cause  why  the  defendant,  who  had 


been  arrested  under  a  ca.  sa.,  at  the  suit  of 
the  plaintiff,  should  not  be  discharged  out 
of  the  custody  of  the  sheriff  of  Middlesex. 

It  appeared  upon  the  affidavits  that  the 
defendant  was  an  attorney's  clerk,  and  that 
on  the  occasion  of  his  arrest  he  was  on  his 
way  from  his  master's  office  in  the  Temple 
to  the  Judge's  chambers  in  Clifford's  lnn» 
for  the  purpose  of  obtaining  an  order  having 
reference  to  a  suit  then  pending,  in  which 
his  master  was  the  attorney.  The  rule 
had  been  obtained  on  the  ground  that  he 
was,  under  these  circumstances,  privileged 
firom  arrpst. 

Hannen  now  shewed  cause. — ^No  autho- 
rity can  be  cited  in  which  the  privilege 
from  arrest  has  been  held  to  extend  to  a 
clerk  to  an  attorney  in  the  suit ;  and  such 
a  privilege  is  wholly  unnecessary^  as  the 
work  could  be  done  by  any  other  clerk, 
and  it  would  also  be  improper  to  encou- 
rage the  employment  of  clerks  under  such 
circumstances.  He  cited  Newton  v.  Conr 
stable  {!). 

Hawkins^  in  support  of  the  rule. — The 
privilege  has  been  held  to  extend  to  a 
parliamentary  agent  while  attending  on  a 
committee  of  the  House  of  Lords — Ex 
parte  Watkins  (2).  The  clerk  is  here  at- 
tending to  the  administration  of  justice. 
He  also  cited  Meekins  v.  Smith  (3). 

[Alderson,  B. — Necessity  is  the  chief 
reason  of  the  privilege ;  as  where  a  witness 
is  privileged.  Barristers  on  circuit  arc 
privileged  by  prescription.} 

Pollock,  C.B.  —  The  defendant  was 
properly  arrested,  and  the  rule  must  be 
discharged.  The  benefit  of  exemption 
from  arrest  has  never  been  extended  to  an 
attorney's  clerk  going  to  the  chambers  of 
a  Judge  to  do  business  which  might  be 
done  at  any  other  time  and  by  any  other 
person. 

Alderson,  B.,  Platt,  B.  and  Martin, 
B.  concurred. 

Rule  discharged. 


(1)  2  OB.  Rep.  U1 ;  8.C  10  Law  J.  Rep.  (n.s.) 
aB.  349. 

(2)  8  Sim.  377 ;  s.  c.  6  Law  J.  Rep.  (n.8.)  Chanc. 
225. 

(3)  lU.  Black.  636. 


} 


BLUCK  y.  GOMFERTZ. 


278 

1852. 
June  7. 

Guaranlie  —  Correcting  Mistake  after 
Signature — Frauds^  Statute  of. 

A»  having  agreed  to  sell  to  B,  two  parcels 
of  goods  before  they  were  delivered^  B.  pro^ 
cured  from  C.  a  letter  as  follows, — **  Upon 
your  handing  me  your  two  drafts  upon  B. 
respectively  for  200Z.  andXAQl.  at  two  months 
from  this  datCy  I  undertake  to  get  them  ac^ 
eepted  by  B.  and  to  see  them  paid"  This 
was  signed  by  C.  The  goods  were  then 
delivered,  but  B.  a  few  days  afterwards  dis^ 
covered  that  the  goods  charged  146Z.  should 
have  been  charged  1502.,  and  drew  two  bills 
accordingly  for  2001.  and  150/.  respectively ^ 
which  C.  procured  B.  to  accept,  and  C  then 
wrote  across  the  guarantie  the  following 
words : — "  /  have  received  the  two  drafts^ 
one  being  for  1501.  instead  of  1461.,  there 
being  an  error  in  the  invoice  of  41.,  both  aC" 
eepted  by  B."  Under  this  the  plaintiff  signed 
his  own  name. 

Held,  that  this  was  rightly  described  as 
an  undertaking  by  C.  to  see  the  two  bills  of 
2001.  and  150/.  respectively  paid  by  B,  and 
that  U  was  sufficiently  signed  within  the 
Statute  of  Frauds. 

Assumpsit  upon  a  guarantie.  The  de- 
claration stated  that,  hefore  the  making  of 
the  promise  by  the  defendant  hereini^r 
mentioned,  to  wit,  &c.  one  M.  J.  O'Connell, 
by  the  defendant  as  his  agent,  bargained 
and  agreed  with  the  plaintiff  to  buy  of  him, 
and  the  plaintiff  bargained  and  agreed  with 
the  said  M.  J.  O'Connell  to  sell  to  him, 
divers  goods  and  chattels,  to  wit,  ten  hogs- 
heads of  wine,  for  divers  prices  or  sums  of 
money,  to  wit,  200/.  and  150/.,  and  there- 
upon, to  wit,  &c.  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant, 
would,  at  his  own  costs,  obtain  two  papers 
respectively  stamped  with  a  stamp  denoting 
the  payment  for  the  use  of  her  Majesty  of 
the  duty  payable  by  law  in  respect  of  the 
bills  of  exchange  to  be  made  thereon  re- 
spectively as  hereinafter  mentioned,  and 
would  on  the  said  papers  respectively 
make  his  two  bills  of  exchange  in  writing, 
and  direct  the  same  to  the  said  M.  J. 
O'Connell,  and  thereby  respectively  re- 
quire him  six  months  after  the  date  thereof 
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respectively  to  pay  to  the  plaintiff  the  said 
prices  or  sums  respectively,  and  would 
deliver  the  said  bills  of  exchange  to  th< 
defendant,  the  defendant  promised  thi 
plaintiff  to  get  the  said  bills  of  exdiangi 
accepted  by  the  said  M.  J.  O'Connell,  anc 
to  see  that  they  were  duly  paid.  The 
declaration  then  averred  that  the  pUintif 
procured  the  two  bills  of  exchange,  the  om 
for  200/.  and  the  other  for  150/.  and  da 
livered  them  to  the  defendant,  but  that  al 
though  he  got  them  accepted  by  the  sai 
M.  J.  O'Connell,  and  they  were  afterward 
duly  presented,  the  said  bills  were  not  pa*, 
when  due.    To  the  plaintiff's  damage,  1^ 

Plea»— Non  assumpsit,  and  traverses 
the  making  and  delivery  of  the  bills  to  ^ 
defendant. 

At  the  trial,  before  Pollock,  C.B.,  at  %£ 
Sittings  for  Middlesex,  after  Midiaelmn 
term,  1851,  it  appeared  that  M.  J.  O'Coo. 
nell  had  agreed  to  buy  of  the  plaintiff  two 
parcels  of  wine,  one  of  the  value  of  300/1 
and  the  other,  as  was  supposed,  of  the  value 
of  146/.,  and  that  the  defendant  had  gi?a 
the  following  guarantie  to  the  plaintiff:— 
'<  KensiDgtoo,  March  19,  ISfl. 

"Dear  Sir,— Upon  your  handing  me 
your  two  drafts  upon  M.  J.  O'Conoellt 
Esq.  M.P.  respectively  for  200/.,  and 
146/.,  at  six  months  from  this  date,  1  on* 
dertake  to  get  them  accepted  by  him,  and 
to  see  that  they  are  duly  paid. 

"(Signed)         H.  Gompcrte. 

"To  James  Bluck,  Esq." 

Subsequentiy,  on  the  29th  of  Mareiit 
Mr.  Bluck  went  up  to  Mr.  Oompeits'f 
house  at  Kensington,  and  obtaioed  the 
bills  accepted  by  M.  J.  O'Connell,  and 
Gompertz,  the  defendant,  then  himself 
wrote  across  the  guarantie  a  receipt  for 
them  in  the  following  words — "I  bate 
received  the  two  drafts  (one  being  for  UOl» 
instead  of  146/.,  there  being  an  enor  in 
the  invoice  of  4/.)  both .  accepted  by  Mr. 
O'Connell."  This  receipt  so  written  acron 
the  guarantie  was  then  signed  by  the 
plaintiff.  Upon  this  document  being  pot 
in,  it  was  objected  that  this  was  a  guarantie 
within  the  Statute  of  Frauds,  and  that  it 
was  not  sufficientiy  signed.  His  Lordship 
overruled  the  objection  and  a  verdict  was 
found  for  the  plaintiff,  leave  being  reserred 
to  the  defendant  to  move  to  enter  a  nonsuit* 
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le  fiwt  was  accordingly  obtained, 
which 

^  and  R,  Pearce  shewed  cause  (1). 
I  not  an  undertaking  within  the 
at  all,  but  an  original  agreement 
consideration  that  the  plaintiff  will 
the  stamps  for  the  bills  of  ex- 
There  was  no  existing  debt,  and 
srent  inadequacy  of  the  considera* 
lo  objection,  for  that  is  immaterial, 
d  there  is  a  consideration — Simpson 
9n{2). 
Ks,  B.— This  is  a  collateral  under- 

there  is  a  sufficient  memorandum 
ly  the  person  to  be  charged  there- 
r  by  some  person  lawfully  autho- 
f  him,  as  required  by  the  statute, 
teration  firom  146L  to  \50l,  is 
to  shew  the  meaning  of  the  parties 
e  value  of  the  wine,  whateyer  it 
8  to  be  secured  by  these  bills.  The 
nt  when  corrected  is  to  be  read 
be  date  when  it  was  made.  At 
e  the  consideration  was  divisible; 
he  guarantie  is  not  good  for  both 

is  for  the  200/.,  and  the  plaintiff 
;over  in  respect  of  that  not  being 

'2e9,  contra. — In  the  first  place 
m  be  no  division  of  what  is  here 
,  for  the  declaration  is  framed  upon 
Dtie  as  to  both  bills,  and  if  such  a 
ie  be  not  proved  the  plaintiff  must 
3ut  a  guarantie  must  be  signed 
party.  Here,  what  the  defendant 
icross  the  bill  he  not  only  does 
I,  but  he  writes  it  in  the  name  of 
ntiff,  and  it  is  of  no  greater  force 
the  plaintiff  himself  had  written  it. 
ras  no  new  signature  ;  the  guaran* 
red  was,  therefore,  one  as  to  two 
200/.  and  146/.  respectively.  Even 
uld  be  said  that  what  was  done  on 
li  amounted  to  a  signature  by  the 
nt,  then  the  guarantie  was  bad 
!  the  consideration  was  past.  The 
s  had  been  previously  accepted. 
Cur.  adv.  vult. 

ml  15,  before  Pollock,  C.B.,  Parke,  B. 

t,B. 

2r.  &  M.  430;  s.c.  3  Law  J.  Rep.  (n.s.) 

6. 


The  Court  having  intimated  on  the  5th 
of  June  that  judgment  would  be  for  the 
plaintiff,  now  finally  delivered  judgment. 

Pollock,  C.B.— In  this  case  the  de- 
claration stated  that  M.  J.  O'ConneU 
agreed  with  the  plaintiff  to  boy  certain 
wines,  part  for  200/.  and  part  for  150/., 
and  thereupon,  in  consideration  that  the 
plaintiff  would,  at  his .  own  expense,  pro* 
cure  stamps  for  and  draw  two  bills,  one  for 
200/.  and  the  other  for  150/.  at  six  months, 
and  deliver  them  to  the  defendant,  he,  the 
defendant,  would  get  them  accepted,  and  see 
them  paid  when  due.  And  the  breach  was, 
that  the  defendant  did  not  see  them  paid. 
It  appeared  that  Mr.  M.  J.  0*Connell 
did  purchase  two  parcels  of  wine,  one  for 
200/.,  and  the  other,  as  it  was  first  sup-^ 
posed,  of  the  value  of  146/.,  and  a  guaran- 
tie was  given  in  this  form*-{His  Lordship 
read  the  letter].  As  no  bills  existed  at 
the  time  the  memorandum  was  signed,  and 
the  plaintiff  was  to  draw  them,  and  they 
could  •nly  be  drawn  on  stamps  so  as  to  be 
valid,  it  followed  that  the  plaintiff  was  to 
procure  the  stamps  at  his  own  expense, 
and  there  was  evidence,  therefore,  in  su^* 
port  of  the  averment  of  that  part  of  the 
consideration.  It  being  discovered  after- 
wards by  the  plaintiff  that  the  true  price  of 
the  second  parcel  was  not  146/.,  but  150/., 
the  bills  were  drawn,  payable  at  the  time 
as  agreed  for  200/.  and  150/.,  and  the  de- 
fendant got  them  accepted,  gave  them  to 
the  plaintiff,  and  then  wrote  across  the  face 
of  the  guarantie,  in  his  own  hand  as  fol- 
lows, "  I  have  received  the  two  drafts,  (one 
being  for  150/.,  instead  of  146/.,  there 
being  an  error  in  the  invoice  of  4/.,)  both 
accepted  by  Mr.  O'Connell,"  and  the  plain- 
tiff signed  this  memorandum,  but  not  the 
defendant.  On  the  memorandum,  consist- 
ing of  these  two  writings,  being  produced 
at  the  trial,  it  was  objected  that  it  was  not 
a  memorandum  signed  by  the  defendant  of 
the  contract  declared  upon.  The  original 
memorandum,  signed  by  the  defendant, 
was  of  an  executory  contract  to  be  per- 
formed after  the  date  of  the  transaction,  in 
consideration  that  the  plaintiff  would  draw 
two  bills,  one  for  200/.  and  the  other  for 
146/.  and  hand  them  to  the  defendant,  he, 
the  defendant,  would  get  the  bills  accepted 
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ALCARD  V,  MESSON. 


krupi  Law  Consolidation  Act,  12^13 
c.  106.  w.  213,  215,  216,  221.— 
' — Bankruptcy  Certificate — Discharge 
4 — BiU  of  Exchange, 

Bfi  action  by  the  indorsee  of  a  hill  of 
\ge  against  the  acceptor,  the  defendant 
d  that,  being  a  trader,  he  presented  a 
•  to  the  Bankruptcy  Court,  under  the 
.3  Vict.  c.  106,  which  Court  appointed 
fate  sitting,  and  that  fourteen  days 
such  sitting  written  notice  was  given  to 
person  whom  the  defendant  then  knew 
is  creditor,  or  whom  he  had  any  means 
wing  to  be  his  creditor,  and  amongst 
to  the  drawer  of  the  bill  of  exchange, 
%t  he  did  not  at  the  time  of  giving  such 
',  nor  did  the  Bankruptcy  Court,  or 
Icial  assignee,  know  that  the  drawer 
dorsed  the  bill,  or  was  not  the  holder, 
J  was  the  holder,  or  the  address  of 
\older ;  that  the  defendant  filed  an 
t  of  his  debts,  wherein  he  set  forth  a 
al  to  pay  his  creditors  Is.  6d,  in  the 
;  that  at  such  private  sitting  of  the 
uptcy  Court  the  requisite  number  of 
Ts  proved  their  debts  and  assented 
UfendanVs  proposal ;  that  the  Bank' 

Court  proposed  another  sitting,  of 
the  plaintiff  had  notice ;  that  at  such 

meeting  the  requisite  number  of  cre^ 
woved  their  debts,  and  agreed  to  accept 
'endant^s  proposal ;  that  the  Court  of 
uptcy  then  confirmed  the  proposal  and 
£nt,  and  afterwards  gave  the  defendant 
ficate  in  the  form  in  Schedule  A. 
i,  first,  that  the  plea  was  bad  in  not 
%g  that  the  resolution  and  agreement 
*.en  carried  fully  into  effect,  and  the 
rs  satisfied  pursuant  to  the  2,2\st  sec^ 
the  12  4"  13  Vict.  c.  106.  Secondly, 
tte  Martin,  B.,  that  the  plaintiff  utas 
'red  as  to  his  debt,  seeing  that  he  had 
i  notice  of  the  first  sitting. 
ere — Whether  any  of  the  creditors  are 
by  the  certificate  unless  notice  of  the 
IS  meetings  be  given  to  all  of  them. 

ampsit  on  a  bill  of  exchange,  drawn 
Plows,  upon  and  accepted   by  the 
ant,  and  indorsed  to  the  plaintiff. 
IT  SKBiKfi,  XXI.— ExcnEQ. 


Plea  puis  darrein  continuance,  that  tho 
defendant  was  a  trader,  and  being  in« 
debt«d  to  divers  persons,  presented  his 
petition  to  the  Bankruptcy  Court  in  the 
form  contained  in  Schedule  A.  to  the 
12  &  13  Vict.  c.  106.  (the  Bankrupt  Law 
Consolidation  Act,  1849)  annexed.  The 
plea  then  set  out  the  other  proceedings 
under  the  Bankrupt  Act,  and  stated  that 
the  Court  of  Bankruptcy  appointed  a  pri- 
vate sitting  to  be  held,  and  that  fourteen 
days  before  such  sitting  written  notice  was 
given  to  every  person  whom  the  defendant 
then  knew  to  be  his  creditor,  or  whom  he 
had  any  means  of  knowing  to  be  his  cre- 
ditor, and  amongst  others  to  J.  Plews,  the 
drawer,  and  that  the  defendant  did  not,  at 
the  time  when  such  notices  were  given  or 
sent,  nor  did  the  Bankruptcy  Court,  nor 
the  ofBcial  assignee,  know  that  J.  Plews 
had  indorsed  the  bill,  or  was  not  the  holder, 
or  who  was  the  holder  and  entitled  to  the 
proceeds,  except  J.  Plews,  or  the  address, 
description,  or  locality  of  such  holder. 
The  plea  then  stated  that  the  defendant 
filed  a  full  account  of  his  debts  and  of  the 
debt  in  question,  and  did  set  forth  a  pro- 
posal to  the  effect  that  he  would  pay  his 
creditors  a  composition  of  *Is.  6d.  in  the 
pound ;  and  that  at  the  private  sitting  of 
the  Bankruptcy  Court  the  creditors  of  the 
defendant  to  the  amount  of  10/.  and  up- 
wards proved  their  debts,  and  that  three- 
fifths  in  number  and  value  of  the  creditors 
who  had  so  proved,  did  assent  to  the  pro- 
posal of  the  defendant ;  that  the  Court  of 
Bankruptcy  did  then  propose  another  sit- 
ting ;  that  after  the  firsts  and  before  such 
second  sitting,  the  plaintiff's  attorney 
applied  to  the  defendant  for  payment  of 
the  said  bill,  aild  that  such  application  was 
the  first  intimation  that  the  defendant  had 
that  the  plaintiff,  and  not  J.  Plews,  was  the 
holder  of  the  bill,  and  that  the  plaintiff  was 
a  creditor  of  the  defendant ;  that  the  Bank- 
ruptcy Court  made  a  special  order  that 
service  of  the  notice  of  the  second  sitting 
at  the  last  known  place  of  abode  of  the 
plaintiff  should  be  deemed  sufficient,  and 
that  notice  was  served  accordingly  ;  that 
such  second  meeting  was  duly  held,  and 
that  four  other  creditors  of  the  defendant 
there  proved  their  debts,  and  that  three- 
fifths  in  number  and  value  of  all  those 
20 
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creditors  who  had  proved  debts  to  the 
amount  of  lOl.  at  either  of  those  sittings 
agreed  to  accept  the  proposal  of  the  defen- 
dant which  was  assented  to  at  the  first 
sitting ;  that  the  Court  of  Bankruptcy  then 
confirmed  the  said  proposal  and  agreement, 
and  caused  it  to  be  filed  of  record ;  that 
after  the  bill  became  due,  and  after  the 
commencement  of  this  suit,  and  within 
eight  days  now  last  past,  the  Court  of 
Bankruptcy  gave  the  defendant  a  certifi- 
cate under  the  seal  of  the  Bankruptcy 
Court  in  the  form  in  Schedule  A,  which 
set  out,  amongst  other  things,  that  the 
resolution  or  agreement  had  been  duly  car- 
ried into  effect.  The  plea  then  stated  that 
the  debt  in  question  had  not  been  con- 
tracted by  fraud,  &c.  or  by  reason  of  any 
judgment  for  breach  of  the  revenue  laws, 
or  for  breach  of  any  promise  of  marriage, 
&c.     Special  demurrer. 

Hawkins,  in  support  of  the  demurrer 
(May  31). — The  plea  is  bad  on  several 
grounds.  The  question  turns  upon  the 
construction  of  the  Bankrupt  Law  Conso- 
lidation Act,  12  &  13  Vict.  c.  106.  The 
effect  of  the  216th  and  of  the  previous 
sections  is,  that  no  creditors  are  barred  by 
the  certificate  of  the  Court  of  Bankruptcy 
unless  they  have  had  notice  of  the  private 
sittings.  Here  the  plea  does  not  aver  that 
the  plaintiff  had  notice  of  the  private 
sittings ;  it  merely  alleges  that  notice 
was  given  to  every  person  whom  the  de- 
fendant knew  to  be  a  creditor,  or  whom  he 
had  any  means  of  knowing  to  be  a  creditor, 
and  amongst  others  to  the  drawer  of  the  bill. 
This  is  not  a  sufiicient  compliance  with  the 
statute;  for  notice  ought  to  be  given  to 
every  creditor,  without  exception,  and  no 
excuse  or  equivalent  for  such  notice  is 
of  any  avail.  Secondly,  the  certificate  of 
bankruptcy  is  inoperative  in  consequence 
of  a  non-compliance  by  the  defendant  with 
the  provisions  of  the  221st  section  of  the 
12  &  13  Vict.  c.  106.  Before  the  defen- 
dant can  be  entitled  to  a  discharge  from 
his  debts,  he  must  shew,  in  conformity 
with  the  terms  of  that  section,  either  that 
the  resolution  or  agreement  had  been  car- 
ried into  effect,  or  that  the  creditors  had 
been  satisfied.  The  plea  contains  neither 
of  these  averments,  and  is,  therefore,  bad. 


The  case  of  Levy  v.  Home  (1)  is  in  poic^ 
He  also  cited  Wagner  v.  Imbrie  (2). 

Watson,  in  support  of  the  plea. — T*^ 
defendant  is  entitled  to  judgment.     X];;;^ 
effect  of  the  221st  section  is  to  render  ^ 
certificate  of  the  Court  of  Bankruptc^^ 
bar  to  the  plaintiff's  claim,  although^     j 
may  not  have  received  the  notices  ic^^ 
tioned  in  the  213th   and  215  th  secti^i^, 
seeing  that  the  want  of  those  notices  is  n^^ 
mentioned  in  the  exceptions  in  the  aor«f 
a  matter  that  will  invalidate  the  certifies/^ 
The   Court  of  Bankruptcy  is  a  court  of 
record  ;  and  a  certificate  given  after  tk 
hearing  and  determination  of  a  question  if 
final.     The  plaintiff  might  have  appealed 
under  the  12th  section,   but  not  baTing 
done  so,  is  bound  by  the  decision  of  the 
Court.    Levy  v.  Home  is  in  point.   There 
Rolfc,  B.  distinguishes  between  a  prote^ 
tion  given  under  one  section  and  a  certifi- 
cate granted  under  another. 

[Martin,  B. — The  plea  does  not  shew 
that  the  time  for  granting  a  certificate  had 
arrived.] 

In  the  case  of  outstanding  bills,  it  ii 
scarcely  possible  to  give  notice  to  the  hold- 
ers. The  granting  of  a  certificate  ii  a 
judicial  act.  The  Court  will  presume  that 
the  agreement  mentioned  in  the  plea  has 
been  carried  into  effect  and  the  crediton 
satisfied.  If  this  had  not  been  the  caae, 
the  Commissioner  would  not  have  granted 
a  certificate. 

[Alderson,  B. — The  225  th  section  aeeiM 
to  imply  that  a  creditor  who  has  not  had 
notice  is  not  barred.] 

Thomas  v.  Hudson  (3)  is  in  point 

[Martin,  B. — ^The  plea  ought  to  state 
that  the  resolution  and  agreement  had  been 
carried  into  effect,  and  the  creditors  satis- 
fied.] 

The  Court  then  intimated  that  thej  would 
consider  the  question,  and,  if  necessary* 
would  call  on  Hawkins  to  reply. 

Cur.  adv.  vuU. 

(1)  5Exch.Rep.257;  a.  c.  19  Law  J.  Rep.  («-^) 
Exch.  260. 

(2)  6  Ibid.  882 ;  8.  c  20  Law  J.  R«p.  (»-^) 
Exch.  416. 

(3)  HMec.  &W.353;a.cl4LawJ.Bep.(x*) 
Exch.  283. 
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LOCK,  C.B.  now  said, — In  this  case 
of  opinion  that  the  plea  is  had.  The 
ition  was  on  a  hill  of  exchange  ;  the 
•f  puis  darrein  continuance  was  of 
Pendant's  discharge  under  the  220th 
I  of  the  12  &  13  Vict.  c.  106.  For  the 
ff,  it  was  objected  that  the  discharge 
>t  available.  It  was  contended  that 
ht  have  been  that  the  terms  of  the 
parliament  were  not  complied  with  ; 
i  are  all  of  that  opinion.  The  221st 
i  is  this:  that  so  soon  as  the  said 
ion  or  agreement  shall  have  been 
I  into  eflfect,  and  all  the  creditors  of 
petitioning  trader  shall  ^  have  been 
id  according  to  the  tenour  thereof, 
•urt  shall  give  to  such  petitioner  a 
;ate  under  the  hand  and  seal  of  the 
issioner  setting  forth  the  filing  of 
tition,  and  so  on ;  and  then  it  says, 
ch  certificate  shall  thenceforth  ope- 
all  intents  and  purposes  as  fully  as 
tame  were  a  certificate  of  conformity 
a  bankruptcy.  We  are  of  opinion 
he  plea  should  have  averred  that 
solution  and  agreement  had  been 
fiilly  into  effect,  and  that  the 
•rs  had  been  satisfied,  and,  in  the 
e  of  those  averments,  we  think  the 
t  bad.  I  must  say,  I  think  there 
eat  deal  in  what  was  pointed  out  by 
other  Alderson  in  the  course  of  the 
snt,  that  this,  which  is  an  arrange- 
between  the  parties  themselves, 
^h  under  the  controul  of  the  Court, 
rdly  be  considered  to  extend  to  cases 
liitors  to  whom  no  notice  at  all  was 
;  for  I  observe  in  the  very  next 
I,  which  relates  to  an  arrangement  by 
it  is  expressly  provided  that  the 
)f  the  arrangement  should  only  pre- 
1  respect  to  those  persons  who  had 
Dtice.  But  the  principal  point  on 
the  decision  of  the  Court  goes,  is, 
he  plea  itself  is  bad  for  want  of 
iv^rments  which  I  have  pointed  out. 
will,  therefore,  be  judgment  for  the 
ff. 

»ERS0l^,  B. — I  am  of  the  same  opin- 
I  own  I  think  that  the  section  does 
ctend,  at  all  events,  beyond  those 
►rs  who  had  notice.  It  is  very  argu- 
hether  it  applies  at  all  even  to  those 
ftd  notice,  unless  all  had  notice. 


Platt,  B. — It  seems  very  clear  from 
the  216th  section  that  it  can  affect  no 
creditor  who  has  not  had  notice ;  because 
where  a  resolution  has  been  entered  into, 
according  to  the  former  section,  the  216th 
section  is  this,  that  such  resolution  and 
agreement  shall  thenceforth  be  binding 
and  of  full  force  as  against  all  persons  who 
are  creditors  at  the  date  of  his  petition, 
and  who  had  notice  of  the  several  meetings, 
&c. :  it  is  quite  clear  no  other  persons  are 
bound  by  that  agreement. 

Martin,  B. — I  am  also  very  clearly  of 
opinion  that  the  plea  is  bad  on  general 
demurrer.  I  think  it  is  defective  in  not 
containing  an  averment  that  the  resolution 
or  agreement  had  been  carried  into  effect, 
and  the  creditors  ^satisfied  according  to  the 
tenour  of  the  agreement.  The  221st  sec- 
tion expressly  enacts,  that  until  that  shall 
be  done  the  Commissioners  shall  not  grant 
a  certificate.  I  apprehend  that  it  is  impos- 
sible that  the  Commissioners  can  by  any  act 
of  theirs  supersede  the  plain  enactment 
of  the  act  of  parliament,  the  object  of 
the  certificate  being  to  bar  a  man's  debt 
by  a  proceeding  in  which  he  has  taken 
no  part,  and  over  which  he  has  no  con- 
troul of  any  sort  or  kind.  It  seems  that 
the  case  cited  by  the  defendant's  counsel 
was  an  action  against  a  public  officer, 
who  acted  in  strict  obedience  to  the  direc- 
tion of  a  court  of  record,  and  may  be 
upheld  on  that  ground ;  but  I  apprehend 
that  it  is  no  authority  for  saying  that  a 
man  is  to  be  deprived  of  his  debt  by  the 
act  of  a  Commissioner  of  Bankruptcy, 
which  is  not  in  conformity  with  the  power 
given  to  him  by  the  act  of  parliament ;  and 
no  general  doctrine  arising  from  the  autho- 
rity of  a  court  of  record  can  confer  on 
the  certificate  of  a  Commissioner  of  Bank- 
ruptcy any  such  effect.  My  opinion  is,  that 
the  plea  is  bad  in  substance,  for  want  of 
the  averment.  With  respect  to  the  other 
point  of  notice,  I  own,  I  am  not  so  clear ; 
I  am  rather  inclined  to  be  of  opinion  that 
if  a  bill  of  exchange  is  in  the  hands  of  a 
person  whom  the  applicant  was  unable  to 
discover,  the  certificate  would  rather  tend 
to  bar  that  party,  and  it  seems  to  me  that, 
looking  at  all  the  sections  of  the  act  of 
parliament  relating  to  the  subject,  and 
beginning  at  the  211th  section,  it  was  sup- 
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posed  that  some  time  would  be  occupied 
in  carrying  out  this  matter,  and  some  time 
would  occur  before  the  creditors  were 
satisfied  according  to  the  tenour  and  effect 
of  the  agreement,  so  that  in  all  probability 
all  the  creditors  of  a  man  would  learn  that 
such  a  proceeding  was  going  on ;  and  then, 
in  the  event  of  the  debtor  having  omitted 
any  person  improperly  &om  his  petition, 
the  223rd  section  rendered  him  liable  to 
be  at  once  made  a  bankrupt.  I  am  rather 
inclined  to  be  of  opinion  that  down  to 
the  period  when  all  the  creditors  whose 
names  were  mentioned  in  the  petition  were 
satisfied,  those  creditors  who  had  not  no- 
tice had  a  right  to  come  in,  and  get  the 
benefit  of  it,  and  they  had  a  right  to  arrest 
the  debtor  according  to  the  case  of  Levy 
V.  Home;  but  after  the  certificate  was 
once  granted,  it  would  operate  as  an  ordi- 
nary certificate.  It  is  not  necessary,  how- 
ever, to  give  any  positive  opinion  upon  that. 
I  am  very  clearly  of  opinion  that  by  reason 
of  the  want  of  an  averment  of  satisfaction, 
according  to  the  tenour  of  the  agreement, 
this  plea  is  bad  in  substance. 

Judgment  for  the  plaintiff. 


^M£OGi60N   p.   BOWES  (commofily 
1852.  J      called    lady     olamis)    and 
May  8.  \      others. 

V. SELLS  V.  THE  SAME. 

Replevin — Tithe  Commutation  Act,  6^7 
Will.  4.  C.  71.  s,  8. — Verbal  Agreement  to 
let  Tithe  free — Non  tenuit. 

Replevin,  Avowry ,  that  the  plaintiff  was 
tenant  to  the  defendant  at  a  rent  of  400/. 
a  year.  The  plaintiff  being  the  owner  of  a 
farm  and  lessee  of  the  tithe  commutation  rent- 
charge,  under  the  Dean  and  Chapter  of  W, 
at  a  rent  of  60/.  a  year,  let  the  land  verbally 
to  the  defendant  at  a  rent  of  400/.  a  year^ 
tithe  free. 

Held,  that  as  by  the  SOth  section  of  the 
Tithe  Commutation  Act,  6^7  Will,  4.  c.  71, 
in  the  event  of  the  defendant  distraining  for 
the  tithe  rent,  she  would  be  compelled  to 
allow  the  same  to  the  plaintiff  in  account, 
the  plaintiff  was  tenant  to  the  defendant  at 
a  rent  of  400/.,  and  therefore  that  the 
avowry  was  proved. 


Replevin 
held  the  pi 
dant  Bowes 
demise,  at ; 

Plea  in  I 

At  the  \ 
last  Uertfc 
peared  that 
into  betwec 
plaintiff  foi 
on  certain  t 
second,  ani 
which  was 
rent  varyin 
of  com.  Tl 
in  the  agrei 
were  not  fit 
so  that  the 
plaintiff  ent 
pay  a  rent  c 
of  the  parti 
demised  to 
a  year,  titl 
lessee  of  tl 
minster,  h 
tithes,  the 
The  value 
The  plainti 
paid  an  en 
year. 

For  the 
on  the  aut 
son{\),  tha 
that  as  the 
tithe  did  n( 
proved  thai 
rent.  The 
opinion,  ai 
plaintiff,  re 
to  enter  a 
should  bo  o 

E.  Jame 
accordingly 

Chamber 
cause  (Ma] 
proved.  T 
of  all  that 
been  grante 
to  the  tithes 
so  that  the 
there  being 


(1)  2B.  & 
233. 
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ner  v.  WiUiamson,  It  makes  no 
nee  in  this  case  that  the  tithes  are 
ated,  for  the  rent-charge  varies  ac- 
g  to  the  price  of  com ;  and  therefore 
^  is  the  same  as  if  the  Tithe  Act  had 
ssed.  In  this  case  a  court  of  equity, 
ering  the  agreement  in  question  to  he 
id,  would  have  decreed  a  lease  hoth  of 
lies  and  land.  Suppose  the  defendant, 
31amis,  had  sold  the  tithes,  the  situa* 
r  the  tenant  would  have  been  this,— 
nt  of  possession  of  the  tithes  would 
imounted  to  an  eviction  by  the  tor- 
act  of  the  lessor,  and  the  rent  not 
apportionable  could  not  have  been 
ned  for — Neaie  v.  Mackenzie  (2). 
idear  that  Lady  Glamis  intended  to 
»  both  the  tithes  and. the  land. 
James  and  Bodwell,  in  support  of 
le.*— The  defendants  were  entitled  to 
Q  for  the  rent  of  400/.  a  year.  The  in- 
1  of  the  parties  to  this  demise  was  that 
id  only  was  demised,  a  circumstance 
distinguishes  the  case  firom  Gardiner 
Uamson,  where  there  was  an  express 
)  of  tithes.  Besides,  the  Tithe 
utotion  Act,  6  &  7  Will.  4.  c.  71, 

a  difference  in  this  case.  Again, 
th  section  of  the  act  is  most  impor- 

it  provides  that  any  tenant  "  who 
lold  his  lands  under  a  lease  or  agree- 
providing  that  the  same  .shall  be 

and  enjoyed  by  him  free  of  tithes, 
>  shall  occupy  any  lands  by  any  lease 
eement  made  subsequendy  to  such 
itation,  and  who  shall  pay  any  such, 
large,  shall  be  entitled  to  deduct  the 
t  thereof  from  the  rent  payable  by 

his  landlord,  and  shall  be  allowed 

me  in  account  with  the  said  land- 

The  words,  therefore,  "  tithe  free" 

I  lease  are  mere  surplusage.      The 

ff  held  at  a  rent  of  400/.  a  year, 

he  had  been  called  upon  by  the 
ant  to  pay  tithe  he  might  have 
ed  the  amount  from  the  rent. 

Cur,  adv.  vuU. 

.K£,  B.  now  delivered  the  judgment 
Court  (3). — His  Lordship  stated 

Mee.  &  W.  747  ;  s.  c.  6  Law  J.  Rep.  (n.8.) 

63. 

'ollock,  C.B.,  Parke,  B.,  Aldersoo,  B.  and 

B. 


the  facts  and  proceeded— -In  this  case  I 
reserved  the  question  at  the  trial ;  but  it 
struck  me  at  that  time,  considering  only 
the  situation  of  the  tithes  before  the  pass- 
ing of  the  late  act,  that  if  there  was  a 
demise  by  the  owner  of  the  tithes  for  the 
time  being  of  lands  tithe  free  (they  being 
separate  inheritances)  it  really  meant  an 
agreement  on  his  part  to  demise  both  the 
tithes  and  the  lands  at  the  joint  rent  of  400/. 
a  year ;  and  that  there  being  no  demise 
in  this  case  by  deed,  the  tithe  did  not  pass, 
and  consequently  it  could  not  be  said  that 
the  lands  were  holden  at  any  certain  rent. 
Whether  that  would  have  been  the  con- 
sequence if  the  Tithe  Commutation  Act 
had  not  passed  is  a  matter,  I  believe,  on 
which  the  Court  is  not  agreed,  and  upon 
which  it  is  unnecessary  to  say  anything; 
for  the  effect  of  the  Tithe  Commutation 
Act  appears  to  remove  all  difficulty  in  this 
case.  The  Tithe  Commutation  Act  passed 
before  this  agreement  with  Mr.  Meggison ; 
and  I  should  say  there  was  ample  evidence 
of  his  agreeing  to  hold  at  the  rent  of  400/. 
a  year,  not  upon  the  terms  of  a  rent  vary- 
ing according  to  the  price  of  com.  A 
distress  was  made,  and  the  goods  of  the 
plaintiff,  Mr.  Sells,  were,  in  one  case, 
distrained,  and  he  contested  the  lenity 
of  the  distress ;  and  in  another  case  there 
was  a  replevin  by  Mr.  Meggison,  to  which 
there  was  an  avowing  on  the  part  of  Lady 
Glamis  at  a  holding  of  400/.  a  year.  The 
only  question  is,  whether  this  demise,  being 
subsequent  to  the  Tithe  Commutation  Act, 
calculated  at  400/.  a  year,  the  intention 
being  that  the  tenant  should  not  pay  a  tithe 
rent,  the  tithe  having  ceased  to  exist  in  point 
of  law,  whether  that  was  a  misdescription, 
or  whether  the  defendant  did  hold  the  lands 
at  400/.  a  year.  Mr.  Rodwell  has  referred 
us  to  the  80th  section  of  the  Tithe  Com- 
mutation Act,  which  appears  to  us  to  solve 
any  difficulty  in  the  case.  The  parties 
must  be  presumed  after  that  to  have  con- 
tracted as  the  80th  section  says  they  are 
to  be  presumed  to  contract ;  and  that  80th 
section  provides,  that  if  there  be  any  agree- 
ment for  a  lease  of  lands  made  subsequently 
to  such  commutation,  any  tenant  who  shall 
pay  any  such  rent-charge  shall  be  allowed 
the  same  in  account  with  the  landlord. 
And  it  provides  sufficiently  for  this  case  ; 
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for  as  Lady  Glamis  was  the  owner  of  the 
tithes,  and  it  was  meant  that  the  tenant 
should  pay  400/.  a  year  for  the  land  and 
not  pay  tithes,  if  she  afterwards  chose  to 
distrain  for  this  tithe  rent  she  would  be 
compelled  to  allow  that  in  the  account, 
and  the  tenant  would  occupy  the  land  at 
340/.  a  year,  the  rent-charge  being  60/. 
It  appears  to  us  that  the  parties  are  to  be 
taken  to  have  contracted  with  regard  to 
the  80th  section,  and  that  the  contract  was 
a  contract  for  400/.  a  year,  and  if  Lady 
Glamis  chose  afterwards,  there  being  the 
imderstanding  that  she  should  not  enforce 
it  (whether  any  action  would  lie  against 
her  for  enforcing  it  or  not  is  not  a  matter 
in  question),  but  if  she  did  choose  after- 
wards to  enforce  it,  then  Mr.  Meggison 
would  have  had  his  relief  against  her ; 
and  therefore  we  think  that  in  this  case 
there  was  sufficient  evidence,  notwithstand- 
ing that  Lady  Glamis  was  the  owner  of  the 
rent-charge  substituted  for  the  tithes,  that 
as  between  the  plaintiff  and  Lady  Glamis 
he  was  to  occupy  at  400/.  a-year.  Conse- 
quently, the  verdict  ought  to  be  entered, 
pursuant  to  leave  reserved  by  me,  for 
Lady  Glamis,  the  defendant,  in  both  the 
cases.  The  rule  will  therefore  be  made 
absolute. 

Rule  absolute. 


[COUNTY  COURT  APPEAL.] 
18^2  r^REAT      NORTHERN     RAILWAY 

J        1*Q     i      COMPANY,    appellants,      v. 
^  -     *    (_     SHEPHERD,  respondent. 

Carriers  by  Railway — Luggage  ^Mer^ 
chandise. 

If  a  passenger  on  a  railway  carry  mer- 
chandise packed  up  with  his  personal  lug- 
gage,  the  railway  company  are  not  respon- 
sible  for  the  value  of  the  merchandise  if  the 
^^9^9^  be  lost  from  the  train.  But  if  the 
merchandise  be  so  packed  as  to  be  obviously 
merchandise  to  the  eye,  the  railway  com- 
pany  will  be  responsible  for  the  loss  in  the 
absence  of  any  bargain  to  the  contrary. 

This  was  an  appeal  from  the  County 
Court  of  Yorkshire,  holden  at  Sheffield.  It 
was  first  heard  at  the  Sittings  after  Hilary 


term,  and  a  report  will  be  found  Mte, 
p.  1 14,  but  the  following  rule  was  after- 
wards  made : — 

"Upon  reading  the  special  case  stated 
between  the  parties  for  the  opinion  of  tbis 
Court,  and  upon  hearing  Mr.  Phipwn, 
counsel  for  the  defendants,  the  appellaDts, 
and  Mr.  Mellor,  counsel  for  the  respondent, 
it  is  ordered  that  the  special  case  be  re- 
ferred back  to  the  Judge  of  the  said  countj 
court  to  state  the  terms  upon  which  tbe 
defendants  carried  passengers  by  tbe  ex- 
cursion train  in  question,  and  whether  they 
carried  them  upon  the  terms  contained  in 
the  6th  section  of  the  statute  7  &  8  Vict. 
c.  85.     By  the  Court." 

The  following  supplemental  caie  wti 
accordingly  prepared,  and  was  now  (May 
12)  submitted  to  the  Court:— 

"  The  Court  of  Exchequer  having,  on 
the  hearing  of  the  appeal,  ordered  that  tbe 
special  case  be  referred  back  to  the  Judge 
of  the  county  court  to  state  the  terns 
upon  which  the  defendants  carried  pai- 
sengers  by  the  excursion  train  in  queftion, 
and  whedier  they  carried  them  upon  the 
terms  contained  in  the  6th  section  of  the 
statute  of  the  7  &  8  Vict.  c.  85,  I  hare 
to  state  that  no  evidence  was  giren  or 
tendered  as  to  the  terms  upon  which  tbe 
defendants  carried  passengers  by  tbe  ex- 
cursion train  in  question,  unless  the  ad- 
mitted fact  that  the  charge  for  each  third- 
class  passenger  by  the  said  train  was  much 
less  than  Id.  for  each  mile  travelled,  be  of 
itself,  in  the  opinion  of  the  Court  of  appeal, 
sufficient  proof  in  point  of  law  that  they 
carried  them  upon  the  terms  contained  in 
the  6th  section,  and  (subject  to  such  opb- 
ion  of  the  said  Court)  I  find  that  the 
defendants  did  not  carry  passengers  by 
the  said  excursion  train  upon  the  tcnn« 
contained  in  the  6th  section  of  the  statute 
7  &  8  Vict.  c.  85,  and  that  there  was  no 
special  contract  as  to  the  terms  between 
the  plaintiff  and  the  defendants,  but  that 
they  carried  him  and  other  passengers  and 
their  luggage  by  the  said  train  upon  the 
same  terms  as  those  upon  which  the  defen- 
dants and  other  railway  companies  carry 
passengers,  whether  of  the  first,  second,  or 
third  class,  and  their  luggage,  by  their 
ordinary  passenger  trains,  and  which  terntf, 
as  I  conceive,  are  the  sanle  as  those  oa 
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stage-coach  proprietors  and  other 
)n  carriers  of  passengers  for  hire  do 
i  laws  of  England  carry  passengers 
leir  luggage.     I  ought  to  add,  that 

heen  specially  called  upon  at  the 
>  find  the  terms  upon  which  passen- 
rere  carried  hy  the  said  train,  I 
I  have  found  them  as  ahove  set  forth ; 
considered,  and  stated,  that  it  was 
^ssary  for  me  to  do  so,  hecause,  even 

assumption  that  the  defendants  were 
in  contending  that  they  carried  the 
iff  on  the  terms  contained  in  the 
xth  section  of  the  statute,  I  thought 
^ere  liahle  for  the  loss  of  his  goods, 
bat,  consequently,  a  fortiori,  they 
o  if  they  did  not  carry  him  on  such 

I  would  take  the  liberty  of  respect- 
idding  further,  that  the  county  court 

does  not  state  the  case  on  appeals, 
rely  signs  the  statement  prepared  by 
irties  if  they  agree,  and  determines 
of  two  statements  is  to  be  adopted 

they   differ,   unless  he  happen    to 

some  manifest  error  or  omission. 

(Signed)  "  W.  Walker." 

pson,  at  the  Sittings  after  Easter 
1),  appeared  for  the  appellants. — No 
will  arise  upon  the  7  &  8  Vict.  c.  85. 
nrhich  regulates  the  amount  of  lug-* 
to  be  carried  by  passengers  in  a 
nentary  train,  for  it  must  be  con- 
that  there  is  no  evidence  as  to  the 
with  respect  to  luggage  upon  which 
issengers  in  this  train  were  carried, 
question  must  be  decided  accord- 
»  the  general  common  law  liability 

company  as  carriers  ;  and  whilst  it 
e  admitted  that  they  would  be  liable 
e  loss  of  the  ordinary  luggage  of  a 
iger,  it  is  submitted  that  they  are 
ible  for  that  which,  although  carried 
)  passenger  as  luggage,  is  merchan- 
Here  the  plaintiff  himself  concealed 
.ture  of  what  he  was  carrying,  and 
gh  no  fraud  was  intended,  it 
ited  to  a  fraud  in  law,  so  as  to  relieve 
mpany  from  liability.    The  principle 

down  by  Lord  Mansfield  in  the  case 
tbon  V.  PaynUm  (2).  There,  a  man 
100^.  in  money  from  Birmingham 
ndon,  and  hid  it  in  hay  in  an  old 


Itky  12,  before  Aldrrson,  B.  and  Martin,  B. 
\  Bnrr.  2298. 


nail-bag.  The  bag  arrived  safe,  but  the 
money  was  gone.  Lord  Mansfield  said, 
"  His  (the  carrier's)  warranty  and  in- 
surance is  in  respect  of  the  reward  he  is 
to  receive,  and  the  reward  ought  to  be 
proportionable  to  the  risk.  If  he  makes  a 
greater  warranty  and  insurance  he  will  take 
greater  care,  use  more  caution,  and  be  at 
the  expense  of  more  guards  or  other 
methods  of  security,  and  therefore  he  ought 
in  reason  and  justice  to  have  a  greater  re- 
ward ;  consequently,  if  the  owner  of  the 
goods  had  been  guilty  of  a  fraud  upon  the 
carrier,  such  fraud  ought  to  excuse  the 
carrier."  As  regards  the  personal  luggage, 
the  company  cannot  dispute  their  liability, 
and  must  pay  those  items,  amounting  to 
1/.  35.  6(1. 

Field  was  now  heard  for  the  respondent, 
the  plaintiff  below  (3). — There  was  no 
special  contract  between  the  parties,  and 
no  notice,  therefore,  limiting  the  liability 
of  the  company  as  common  carriers.  It 
is  a  different  case  from  Batson  v.  Donovan 
(4),  where  the  jury  expressly  found  that 
there  had  been  an  unfair  concealment. 

[Parke,  B. — What  is  the  contract  of 
the  carrier?  It  is  to  carry  the  passenger 
and  his  luggage.  If  you  do  not  give  them 
notice  they  cannot  know  the  contents  of 
the  package  and  the  risk  they  run.  They 
might  have  demanded  an  extra  payment 
had  they  known  it  was  merchandise.] 

It  was  the  duty  of  the  company  to  in-- 
quire.  In  Riley  v.  Home  (5),  Best,  C.J. 
in  his  judgment  said,  ''  A  carrier  has  a 
right  to  know  the  value  and  quality  of 
what  he  is  required  to  carry.  If  the 
owner  of  the  goods  will  not  tell  him  what 
his  goods  are,  and  what  they  are  worth, 
the  carrier  may  refuse  to  take  charge  of 
them,  but  if  he  does  take  charge  of  them 
he  waives  his  right  to  know  their  contents 
and  value."  That  is  precisely  what  has 
been  done  by  the  defendants  in  this  case. 
In  Gibbon  v.  Paynton  and  BaUon  v.  DonO" 
van  there  was  fraud,  which  is  not  pre- 
tended in  this  case.  Suppose  a  passej^ger 
who  is  allowed  1121b.  of  luggage  takes 
1131b.,  would  that  exempt  the  company 
from  liability  for  loss  ? 


(3)  Jane  19,  before  Parke,  B.  and  Piatt,  B. 

(4)  4  B.  &  Aid.  21. 

(5)  5  Bing.  217  ;  8.  c.  7  Law  J.  Rep.  C.P.  32. 
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[Paakb,  B. — No ;  it  is  their  business  to  Ck>urt  belc 

weigh  it.]  but,  consic 

^ey  should  also  inquire  as  to  the  nature  think  the  i 

of  the  luggage.  No  fraud  was  intended  be  insisted 
by  the  plaintiff.  Here,  also,  there  was  a 
new  contract  after  the  collision.  The 
plaintiff  was  prevented  from  looking  after 
his  luggage,  and  the  company  then  under- 
took to  forward  it  to  its  destination.  He 
cited  Cogg$  v.  Bernard  (6). 

Parke,  B. — In  this  case,  there  being 
no  special  contract,  the  defendants  were  1851. 

only  bound  to  carry  the  plaintiff  and  his        July  10. 
luggage,  and  under  that  term  may  be  com-  p,     ,. 

prised  his  clothing  and  everything  required         i  p    f  ' 
for  his  personal  convenience,  and  perhaps  ■' 

even  a  small  present,  had  he  had  such  In  an  i 

with  him,  or  a  book  on  the  journey  might  purchaser 

also  be  included  in  that  term ;  but  they  of  the  res 

were  certainly  not  bound  to  carry  mer-  declaratuHi 

chandise  and  materials  intended  for  trade,  Hon  of  901 

and  to  be  sold  at  a  profit.— [His  Lordship,  defendant^ 

having  stated  the  facts,  proceeded] — Had  paid  to  tht 

the  railway  company,  with  full  notice  of  then  next^ 

what  the  passenger  was  carrying,  chosen  defendant 

to  treat  it  as  luggage,  they  would  have  ^c,  and 

been  responsible  for  the  loss ;  but  their  duty  ^f  the  aau 

as  common  carriers  was  only  to  carry  lug-  November 

gage  and  not  merchandise  or  articles  wholly  a  eonveya\ 

disconnected   with  personal  luggage.     If  freehold  a 

they  had  had  notice,  they  might  have  re-  made  to  th 

fused  to  carry  it  without   an   additional  at  the  ex\ 

payment,  but  they  had  no  opportunity  of  thai  the  pi 

acquiring   this   knowledge    in   this    case,  the  expend 

Whether  this  was  done  with  any  fraudulent  fendant  si 

intention  it  is  not  material  to  inquire,  for  title ;  and 

if  without  any  fraud  the  passenger  has  so  good  marh 

conducted  himself  that  the  company  were  the  defend 

not  apprised  of  the  nature  of  what  he  was  usual  conv 

carrying,  it  is  the  same  in  effect  as  if  a  misesfrom 

fraud  had  been  intended.     Then  it  is  con-  it  was  fa 

tended  that  a  new  species  of  contract  was  plaintiff  a% 

entered  into  between  the  parties  after  the  pletion  of 

accident,  and  that  the  company  undertook  cause  on  tl 

to  take  care  of  the  luggage.     But  they  beyond  the 

only  agreed  to  carry  the  plaintiff  as  a  pas-  dant  shoul 

senger,   and   after   the  accident  occurred  tion  of  thi 

there  was  no  new  contract ;  they  only  in-  10*.  per  e 

tended  to  carry  out  the  original  contract,  caused  by 

and  the  subsequent  carrying  became  a  part  per  cent., 

of  it.      The  company,    therefore,  is  not  the  day  q, 

liable  for  the  loss.     The  judgment  of  the  entitled  to 

possession  i 

(6)  2  Ld.  Rayin.  909.  the  said  \s\ 
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\d  a  general  averment  thai  the  plaintiff 
formedaU things  onhia party  ^c.  The 
fU  pleaded,  first,  that  the  plaintiff 
ready  and  willing  to  convey  the  pre^ 
secondly^  that  the  plaint^  did  not 
I  good  marketable  title;  and  thirdly, 
f  plaintiff  did  not  tender  any  deed 
^eying  the  premises  to  the  defendant; 
le  pleas  each  concluded  with  a  veri- 

lie — That,  according  to  the  construe^ 
he  agreement,  the  defendant  was  not 

0  pay  (he  residue  of  the  purchase^ 
iniU  a  good  title  to  the  premises  was 
vtby  the  plaintiff,  and  he  was  ready 
9y  to  the  defendant ;  but  held,  that 
leelaration  contained  a  general  aver^ 
'  performance  by  the  plaintiff  of  his 

the  agreement,  and  the  defendant 
aded  over,  the  declaration  was  good; 
U  the  pleas  were  had  on  special  de- 
for  concluding  with  a  verification, 

mput.  The  declaration  stated  that 
>re,  to  wit,  &c.,  by  a  certain  agree- 
writing  then  made  between  the  plain- 
tie  one  part  and  the  defendant  of  the 
lit,  the  plaintiff,  in  consideration  of 

1  of  902.  to  him  paid  by  the  defen- 
t  or  before  the  signing  of  the  said 
ent,  and  of  the  further  sum  of  8202. 
Miid  to  the  plaintiff  on  the  1st  of 
ber  then  next,  agreed  to  sell  unto 
sndant  a  certain  messuage  or  tene- 
ailed  'The  Shakespeare,'  together 
^c,  and  the  defendant  agreed  to 
le  the-  said  premises  and  to  pay  to 
intiff  the  residue  of  the  said  pur- 
doney  on  the  1st  of  November  then 
ad  that  thereupon  a  conveyance  of 
d  premises  and  the  freehold  and 
ince  thereof,  should  be  made  to  the 
mt  by  all  proper  parties,  by  and  at 
lense  of  the  plaintiff^  provided  that 
intiff  should  not  be  liable  to  pay 
I,  charges,  and  expenses  of  any  at- 
whom  the  defendant  might  wish  to 

or  should  employ  to  investigate  or 
the  title,  and  the  plaintiff  agreed  to 

a  good  marketable  title  to  the  said 
)B ;  but  the  defendant  was  to  be  satis- 
th  the  usual  conveyance  of  the  free- 
r  the  said  premises  from  the  lord  of 
nor,  the  same  having  hitherto  been 
I  copyhold.  That  it  was  further 
r  Seribs,  XXI.— ExoHiq. 


agreed  between  the  plaintiff  and  the  defen- 
dant, that  if  the  completion  of  the  said 
purchase  should,  from  any  cause  on  the 
part  of  the  plaintiff  be  delayed  beyond  the 
1st  of  November,  the  defendant  should 
pay  interest  on  the  unpaid  portion  of  the 
purchase-money  after  the  rate  of  10«.«per 
cent.,  and  if  the  delay  should  be  caused 
by  the  defendant,  after  the  rate  of  51.  per 
cent.,  from  the  1st  of  November  aforesaid 
until  the  day  of  payment,  he  the  defendant 
being  entitled  to  the  rents  and  profits  and 
to  the  possession  of  the  said  premises  on 
and  from  the  said  Ist  of  November  1850. 
The  declaration,  after  alleging  mutual  pro- 
mises, averred,  that  although  the  1st  of 
November  1850  had  elapsed  before  the 
commencement  of  the  suit,  and  although 
the  said  sum  of  8202.  had  become  due,  and 
although  the  plaintiff  had  performed  and 
fulfilled  all  tlungs  in  the  said  agreement 
on  his  part  to  be  performed,  and  had  given 
possession  of  the  premises  to  the  defendant, 
who  had  all  the  rents  and  profits  thereof 
since  the  1st  of  November  1850,  yet  the 
defendant  had  not  paid  the  sum  of  8202., 
to  the  plaintiff's  damage,  &c. 

Second  plea — ^That  the  plaintiff  was  not 
ready  and  willing  to  convey  the  said  pre- 
mises, and  the  freehold  and  inheritance 
thereof,  to  the  defendant,  according  to  the 
provisions  of  the  said  agreement.  Verifi- 
cation. 

Third  plea— That  the  plaintiff  did  not 
deduce  a  good  marketable  title  to  the  said 
premises  according  to  the  provisions  of  the 
said  agreement.     Verification. 

Fourth  plea — That  the  plaintiff  did  not 
tender  to  the  defendant  any  deed  or  deeds 
in  that  behalf  for  conveying  the  said  pre- 
mises to  the  defendant.     Verification. 

Special  demurrer  to  the  above  pleas  and 
joinder. 

The  defendant  stated,  in  his  points  of 
objection,  that  he  should  contend  that 
the  declaration  was  bad  for  not  averring 
that  the  plaintiff  was  ready  and  willing 
to  convey  the  premises,  or  to  make  a  good 
marketable  tide  to  them,  or  to  tender  to 
the  defendant  a  proper  conveyance  of 
them. 

Willes,  in  support  of  the  demurrer. — 

The  pleas  are  bad  in  substance,  as  the  day 

is  fixed  for  payment  of  the  residue  of  the 

purchase-money,  and  therefore  the  matters 

2P 
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stated  in  the  several  pleas  were  not  condi-  The  Edihbt 

tions  precedent  to  the  right  of  the  plaintiff  way  Compa 
to  receive  such  residue — Sibthorp  v.  Brunei 

(1).     The  declaration  is  also  sufficient,  for  Parke,  '. 

a  general  allegation  of  performance  is  good  is,  whether 

unless  specially  demurred  to — Thorpe  v.  pay  on  the 

Thorpe  (2).     It  follows  also  from  this  that  The  inclini 

the  pleas  are  bad  in  form ;  for,  assuming  at  the  natu 

that  there  were  conditions  precedent  to  he  that  the  d< 

performed  by  the  plaintifif,  the  pleas  are  the  money 

traverses  of  the  allegations  impliedly  con-  tiff  had  ma 

tained  in  the  declaration,  and  should  there-  the  plaintil 

fore  have  concluded  to  the  country,  and  not  conveyance 

with  a  verification.  declaration 

S.  J.  Douglas,  contra. — ^The  pleas  are  demurrer; 

good  in  substance ;  for  the  agreement,  after  averment  < 

naming  the  1st  of  November,  states,  that  dant  has  ] 

"  thereupon  a  conveyance  should  be  made  authority  c 

by  the  plaintiff  at  his  own  expense,**  and  ration  is  cl 

these  matters   were  therefore    conditions  maining  q 

precedent  to  the  right  to  receive  the  pur-  which  cone 

chase-money.     It  was  also  the  plaintiff's  in  form.     ' 

duty   to   tender  a  conveyance— Poo/e  v.  Friar  is,  th 

HiU  (8),  Laird  v.  Pirn  (4),  Price  v.  Wil-  ral  all^ati 

liaTM  (5).  The  pleas  rightly  conclude  with  particular 

a  verification,  according  to  the  decision  in  lixity,  it  w 

Grey  V.  Frtar  (6),  that  upon  a  general  questions  i 

allegation  of  performance  on  the  one  side  tiiat  the  pr 

a  particular  matter  may  be  singled  out  and  party  to  si 

traversed  by  the  other  side,  and  conclude  which  he  m 

with  a  verification.  and   then 

fVilles,  in  reply. — Grey  v.  Friar  is  not  This  rule 

applicable,  because  it  was  founded  on  the  assigning  I 

principle  that  a  plea  of  general  perform-  sent  case,  1 

ance  was  quite  sufficient  where  the  specific  such  a  gei 

averments  would  have  caused  great  pro-  inasmuch  i 

lixity,  but  here  no  inconvenience  of  that  averment  ^ 

kind  would  have  arisen.     The  facts  here  ought  to  1 

traversed  are  impliedly  contained  in  the  tion,  are  n< 

declaration,  just  as,  where  a  general  form  ments  of  tl 

of  declaration  is  allowed  by  statute,  such  caused  pro! 

form  impliedly  asserts  all  that  is  requisite  demurred  t 

to  maintain  the  action,  and  any  traverse  of  having  plei 

any  separate  condition  must  conclude  to  of  facts  w1 

the  country,  and  not  with  a  verification—  the  declara 

informal  in 

(1)3  Exch.  Rep.  826.  instead  of  i 

(2)  1  Ld.  Raym.  662.  defendant  1 

(3)  6  Mee.  &  W.  835;  s.c.  10  Law  J.  Rep.  (n.8.)  Martin. 
Exch.  81. 

(4)  7  Ibid.  474;  8.  c.  10  Law  J.  Rep.  (n.s.)  Exch. 
259. 

(5)  1  Ibid.  6 ;  s.  c.  5  Law  J.  Rep.  (n.s.)  Exch. 
129. 

(6)  15  Q.B.  Rep.  901  ;  8.c.  19  Law  J.  Rep.  (n.s.)  (7J  6  Mee 
a.B.  393.                                                        *^  '  Exch.  44. 
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Tparrott  and  another,  assig* 
<    nees  of  love,  an  insolvent ,  v, 

*     (^    ANDERSQN. 

)rd  and  Tenant — Rent,  Payment  of 
of  Distress — Agent. 

mi  being  indebted  to  his  landlord 
the  agent  of  the  landlord,  without 
nitg  or  knowledge,  took  a  bill  of 
from  the  tenant  for  the  amount  of 
and  paid  over  the  amount  of  the 
the  landlord  in  his  settlement  of 
The  bill  was  afterwards  dis" 
whilst  in  the  hands  of  a  third  party, 
rent  was  not  paid  by  the  tenant, 
•n  the  landlord  distrained, 
obea  question  for  the  jury,  whether 
as  discounted  for,  or  the  money  lent 
fiawt  by  the  agent,  or  whether  it  was 
lee  by  the  agent  to  the  landlord; 
if  thebUl  was  discounted  for  or  the 
lent  to  the  tenant  the  landlord  was 
^<ed  to  distrain;  otherwise  he  was 

another  case  where  on  the  rent 
due  the  agent  for  botlC  tenant  and 
paid  the  amount  of  rent  to  the  land- 
tmt  any  authority  from  either  party  ^ 
lenant  afterwards  failed  to  pay  the 
i  the  landlord  distrained.  (See 
page  292.) 

6r  an  excessive  distress.     Plea — 

3  trial,  before  Maole,  J.,  at  the 
thamptonshire  Summer  Assizes, 
were  these : — Love  being  tenant 
3fendant,  who  was  the  mortgagee 
1,  was  indebted,  in  July  1850,  to 
ndant  in  the  sum  of  146/.  for 
i  on  the  preceding  Lady-day. 
ist  1850,  a  receiver  of  the  rents 
een  appointed  for  the  estate,  the 
s  agent,  named  Faux,  took  from 
•ill  of  exchange  at  four  months  for 
lich  he  paid  in  to  his  bankers. 
i>efore  the  10th  of  August,  Faux 
tted  to  the  receiver  1,200/.,  being 
ice  generally  on  account  of  rents, 
I  106/.  part  of  the  rent  due  from 
nng  credit  for  it  in  his  accounts  to 
ver  as  if  the  money  had  been  paid ; 
the  10  th  of  August,  he  remitted  to 
iver  the  remaining  sum  of  40/. 
i  done  without  the  authority  either 


of  the  tenant  or  the  defendant  or  his  agent. 
The  bill  having  been  afterwards  dis- 
honoured, and  the  tenant  having  become 
insolvent  in  February  1851,  the  defen- 
dant distrained  the  tenant's  goods  on  the 
5th  of  March  1851,  whereupon  the  assig- 
nees brought  the  present  action.  The 
learned  Judge  being  of  opinion  that  the 
plaintiffs  were  not  eiititled  to  succeed,  it  was 
arranged  that  the  case  should  not  be  left 
to  the  jury,  and  the  plaintiffs  were  accord- 
ingly nonsuited,  leave  being  reserved  to 
them  to  move  to  enter  a  verdict  for  80/. 
if  upon  the  facts  of  the  case  the  Judge 
ought  to  have  directed  a  verdict  for  them. 

Humfrey  (Nov.  7)  moved  accordingly. 
— ^The  defendant  had  no  right  to  distrain 
for  the  rent,  for  he  had  received  payment 
of  it  firom  his  agent.  The  agent  trusted 
to  the  tenant  Love,  and  remitted  the  whole 
of  the  rent  to  the  defendant.  The  agent 
cannot  by  law  recover  back  that  sum  from 
the  defendant. 

[Pollock,  C.B. — The  tenant  cannot 
avail  himself  of  a  payment  made  under 
circumstances  like  these.] 

[Alderson,  B. — Suppose  the  landlord 
had  taken  the  bill  of  exchange,  and  it  had 
been  dishonoured,  would  he  not  have  power 
to  distrain?] 

He  would. 

[Alderson,  B. — ^What  difference,  then, 
is  there  between  that  case  and  the  pre- 
sent?] 

[Parke,  B. — Is  not  the  defendant  liable 
to  repay  his  agent,  on  the  ground  of  the 
money  having  been  paid  to  the  defendant 
under  a  mistake  of  facts?] 

The  question  turns  upon  the  point, 
whether  the  agent  could  recover  the  money 
back  from^the  defendant;  if  he  could  not, 
then  the  rent  due  to  the  defendant  has 
been  paid,  and  he  had  no  right  to  distrain. 

[Pollock,  C.B. — If  rent  has  been  paid 
to  an  agent  by  a  bill,  and  that  bill  is  dis- 
honoured, the  tenant  must  still  pay  the 
principal.] 

The  agent  debited  himself  with  the 
receipt  of  the  rent. 

[Pollock,  C.B. — Suppose  the  agent 
had  sent  the  money  to  the  defendant  with- 
out taking  any  bill  from  the  tenant,  would 
that  make  any  difference  ?] 

[Platt,  B. — Your  argument  must  be 
that  the  agent  lent  the  money  to  the  tenant.] 
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That  is  the  argument. 

[Pa&kb,  B. — A  similar  point  arose  in 
this  court  some  time  ago  in  Griffiths  v. 
Chichester  (3).  The  question  is,  whether 
this  payment  by  the  agent  was  a  loan  to 
the  tenant.  If  it  was,  the  rent  has  been 
paid ;  but  if  it  is  an  advance  to  the  land- 
lord, there  has  been  no  payment.  That 
is  a  question  of  fact,]    *  ' 

The  tenant's  liability  has  been  altered 
by  the  fact  of  the  bill  haying  been  indorsed 
over.  He  is  now  liable  to  two  persons.  The 
rule  acted  upon  in  Skyring  v.  Greenwood 
(1)  applies. 

[Parke,  B. — Dapts  v.  Gyde  (2)  decides 
that  the  taking  of  a  promissory  note  by 
the  landlord  does  not  of  itself  suspend 
the  right  of  distress.] 

[Pollock,  C.B. — We  will  see  my  Brother 
Maule  on  the  subject.] 

[Parke,  B.'—lf  the  transaction  amount- 
ed to  a  discounting  of  the  bill  by  the  agent 
on  account  of  the  tenant,  there  was  a  pay« 
ment  to  the  landlord ;  but  if  it  was  merely 
an  advance  to  the  landlord  by  his  agent,  it 
was  not  a  payment.] 

Cur.  adv,  vuU, 

The  judgment  of  the  Court  was  now 
delivered  by— 

Pollock,  C.B. — In  this  case,  which  was 
a  case  tried  before  my  Brother  Maule,  the 
judgment  of  the  Court  was  suspended  with 
a  view  to  consult  my  learned  Brother 
Maule,  and  he  reports  that  he  was  desired 
to  leave  the  matter  to  the  jury  only  if  he 
could  tell  them  they  must  find  a  verdict 
for  the  plaintiff.  There  will,  therefore,  be 
no  rule.  The  case  of  Griffiths  v.  Chichester 
(3)  was  cited  on  the  argument,  where,  I 

(1)  4  B.  &  C.  281  ;  8.  c.  6  DowL  &  R.  401. 

(2)  2  Ad.  &  £.  623 ;  8.c.  4  Law  J.  Rep.  (n.s.) 
K.B.  84. 

(3)   GRIFFITHS  V.  CHICHESTER. 

Trespass  for  breaking  and  entering  the  plaintiff's 
close  and  seizing  his  crops. 

•Plea  (amongst  others),  that  the  plaintiff  was 
tenant  to  the  defendant  of  the  close  in  question  at 
the  yearly  rent  of  110/.,  payable  on  the  24th  of 
June  and  the  24th  of  December;  and  that  on  the 
24th  of  December  1848,  the  sum  of  110/.  was  due 
for  one  year's  rent ;  whereupon  the  defendant  took 
the  crops  as  a  distress. 
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THE  ATTORNEY  GENERAL  V. 
LORD  HENNIKER. 


Legacy  Duty — Power  to  charge  Estate 
with  annual  Sum  in  Lieu  of  Dower — Pur- 
chase — Appointment. 

A  special  verdict  stated  that  /•  Major 
Lord  Hf  by  his  will,  directed  the  purchase 
of  estates  in  Suffolk  to  be  made  with  the 
proceeds  of  his  estates  in  Essex,  The  will 
contained  a  clause  with  a  power  enabling  the 
tenant  for  Ufe  who  should  he  entitled  to 
the  rents  of  the  estates  to  direct  them  ta  be 
sold  and  a  deed  of  settlement  to  be  made  of 
themy  and  that  there  should  be  inserted 
therein  a  power  that  the  tenant  for  life 
should  be  entitled  to  the  rents,  and  should 
have  power  to  charge  such  estates  with  an 
annual  sum  not  exceeding  one-third  part 
of  the  annual  value,  for  the  benefit  of  any 
woman  he  might  marry.  The  testator  haV" 
ing  died  was  succeeded  by  his  son,  J.  Minet 
Lord  H,  who  charged  the  Suffolk  estates 
with  the  payment  of  2,000^.,  free  of  taxes 
and  other  deductions,  for  the  benefit  of  his 
wife  for  her  life ;  the  said  sum  to  be  in  the 
nature  of,  and  in  full  for,  her  jointure,  and 
to  be  in  bar,  lieu,  and  satisfaction  of  and 
for  her  dower  or  thirds,  ^c.  The  will 
then  provided  that  in  the  event  of  the  testator 
not  being  authorized  to  charge  the  estates 
with  so  large  a  sum  as  2,000/.,  his  other 
estates  should  be  liable  to  supply  the  de^ 


debt  Secondly,  the  mortgage  deed  does  not,  upon 
the  Ikee  of  it,  identify  the  rent  with  the  interest. 
Under  such  a  form  of  deed,  the  plaintiff  is  liable  at 
law  for  both  interest  and  rent,  though  the  defendant 
would  be  bound  to  aceount  in  equity.  If  the  de- 
fendant had  brought  an  action  of  covenant  for  the 
rent,  St  would  have  been  no  answer  that  the  interest 
had  been  paid. 

Parks,  B. — ^The  covenant  is  that  the  plaintiff 
would  pay  interest "  in  manner  hereinafter  men- 
tioned,'* that  means  by  way  of  rent  The  only 
question  was,  whether  the  payment  was  made  on 
behalf  of  the  plaintiff  or  by  way  of  advance  to  the 
defendant ;  and  as  to  that,  there  was  no  misdirection. 
There  is  therefore  no  ground  for  a  rule. 

Pollock,  C.B.  and  Aldebsof,  B.  concurred. 

Ruie  refuted. 


fideney.  The  defendant  was  in  possession 
of  the  estates,  and  was  the  heir  of  the  second 
testator,  J.  Minet  Lord  H,  who  was  the  sur* 
viving  trustee  of  the  first  testator.  No  deed 
of  settlement  was  ever  executed. 

Held,  that  this  could  not  be  considered  as 
a  purchase  of  the  dower  or  thirds,  but  was 
an  appointment  of  the  legacy,  upon  condi^ 
tion;  that  the  legacy  was  taken  as  a  gift  of 
the  testator,  and  that  the  legacy  duty  was 
payable  upon  the  interest  of  one-third  of  the 
value  of  the  rent  of  the  Suffolk  estates,  to  be 
ascertained  on  the  death  of  the  testator, 

Qusere  —  if  this  had  been  a  condition 
annexed  to  the  legacy  by  the  second  testator, 
whether  the  whole  of  the  money  received  by 
the  legatee  would  have  been  a  legacy,  or 
whether  a  part  of  it  would  not  have  been  a 
purchase  of  some  interest  that  might  reduce 
the  duty  to  be  paid  upon  the  legacy. 

This  was  an  information  against  the 
defendant,  the  third  Lord  Henniker,  for 
the  non-payment  of  legacy  duty  upon  the 
sum  of  12,578/.,  that  sum  being  the  esti- 
mated value  of  an  annuity  of  1,118/.  13s. 
4d.,  in  respect  of  which  it  was  allied  that 
legacy  duty  was  payable.  The  defendant 
having  pleaded  the  general  issue,  a  special 
verdict  was  taken  by  consent,  which  stated 
as  follows : — 

John  Henniker  Major  Baron  Henniker 
made  his  will  on  the  26th  of  May  1821, 
and  after  disposing  of  his  property  in 
different  ways  by  the  will,  gave  (Erections 
as  to  the  purchase  of  estates  in  Suffolk 
with  the  proceeds  of  the  estates  in  Essex 
and  other  counties,  and  the  will  contained 
a  clause  with  a  power  enabling  the  tenant 
for  life  who  should  be  entitled  to  the  rents 
and  profits  of  the  estates  to  direct  the 
estate  to  be  sold,  and  a  deed  of  settlement 
to  be  made  of  the  estates,  and  that  there 
should  be  inserted  in  that  settlement  a 
power  that  the  tenant  for  life  should  be 
entitled  to  the  rents  and  profits  of  the 
estate  so  settled  by  deed  or  will  duly  ex* 
ecuted,  and  should  have  power  to  charge 
all  or  any  part  of  such  estates  with  any  an- 
nual sum  or  sums  of  money  not  exceeding 
one-third  part  of  the  annual  value  thereof 
unto  and  for  the  benefit  of  any  woman 
or  women  with  whom  he  or  they  might 
respectively  happen  to  intermarry.    It  then 
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stated  the  death  of  John  Henniker,  the 
first  Lord  Henniker,  and  that  John  Minet 
Henniker  Major  Baron  Henniker  after- 
wards succeeded  to  that  estate,  and  became 
the  second  Lord  Henniker ;  and  that  he, 
by  his  will,  directed  the  property  in  ques- 
tion to  be  charged  with  the  payment  of  the 
annual  sum  of  2,000/.  free  and  clear  from 
taxes,  and  without  any  other  deduction 
whatsoever,  for  the  benefit  of  his  wife, 
Mary  Lady  Henniker,  during  the  term  of 
her  natural  life;  the  said  yearly  rent  or 
annual  sum  of  2,000/.  to  be  in  the  nature 
of  and  in  full  for  the  jointure  of  her,  the 
said  John  Minet  Henniker's  said  wife,  and 
to  be  in  bar,  lieu,  and  satisfaction  of  and 
for  her  dower  or  thirds  at  common  law  or 
by  or  on  account  of  custom,  free  bench,  or 
widow's  part,  which  she  could,  should, 
or  otherwise  might  have,  or  claim  of,  in, 
or  out  of  the  freehold,  copyhold,  or  cus- 
tomary manors,  messuages,  farms,  lands, 
tenements,  &c.  of  him  the  said  John  Minet 
Lord  Henniker.  The  will  then  proceeded 
thus : — '*  In  case  he  the  said  John  Minet 
Henniker  Major  Baron  Henniker  was  not 
authorized  and  empowered  by  the  said  will 
of  the  said  testator  John  Henniker  Major 
Baron  Henniker  to  charge  the  estates 
thereby  devised  and  directed  to  be  pur- 
chased and  settled  respectively  as  afore- 
said with  the  payment  of  so  large  an 
annual  sum  as  2,000/.  by  way  of  jointure, 
the  deficiency,  if  any,  should  be  a  charge 
upon,  and  the  said  John  Minet  Henniker 
Major  Baron  Henniker  thereby  expressly 
charged  and  made  liable,  such  part  and 
parts  of  certain  of  his  real  estates  and  here- 
ditaments in  and  by  his  said  will  devised 
as  should  not  be  sold  under  the  trusts  in 
his  said  will  contained  as  hereinafter  men- 
tioned, with  and  to  the  payment  of  such 
deficiency."  The  special  verdict  then 
stated  the  death  of  John  Minet  Lord  Hen- 
niker and  the  entry  by  the  defendant,  who 
was  the  heir  of  his  father  John  Minet  Lord 
Henniker,  into  the  receipt  of  the  rents 
and  profits,  that  Lady  Mary  Henniker 
was  a  stranger  in  blood,  and  that  the  value 
of  the  estates,  or  the  rent  of  a  third  of  the 
estates,  was  only  1,1 16Z.  \Ss,  id.;  and  it 
then  stated  a  calculation  in  case  there 
should  be  a  deduction  for  the  value  of 
the  dower,  or  thirds,  or  firee  bench  of  Lady 


Henniker.  No  deed  of  settlement  had 
ever  been  executed.  The  question  wai, 
whether  the  defendant  was  liable  to  the 
payment  of  the  above  legacy  duty. 

The  case  was  argued  by— 

Sir  W.  P.    Wood  (SoUeitor  Gemd) 
(Feb.  6),  on  behalf  of  the  Crown.-The 
defendant  is    liable   to   the  payment  of 
legacy  duty.     In  The  Attorney  Geturd  t. 
Jackson  {1)  a  testator  gave  a  life  estate  in 
his  freehold  property  to  Charlotte  T,  and 
after  her  decease,  and  in  the  event  of  her 
husband  Joseph  T.  surviving  her,  he  gave 
him  an  annuity  or  yearly  rent-cbaige  of 
500/.,  payable  quarterly,  and  it  was  held 
that  legacy  duty  was  payable  on  this  de- 
vise to  Joseph  T.     Stow  v.  Davenport  (i) 
is  to  the  same  effect.     In  the  case  of  s 
power  created  by  will  to  charge  land  with 
an  annuity,  the  appointee  takes  under  the 
will  creating  the  power,  and  not  under  the 
will  that  executes  the  power — The  Aikf* 
ney  General  v.  Pickard(3).     It  vill  be 
contended  on  the  other  side  that  here  there 
are  special  circumstances  which  distii\giiish 
this  case  from  the  authorities  on  the  point. 
It  will  be  said  that  a  deed  of  settlemenA 
was  by  the  first  will  required  to  be  exe- 
cuted and  was   not  executed,   and  thai 
the  circumstance  prevents  Lady  Henniker 
from  taking  under  the  first  will.     But  that 
argument  is  fallacious,  inasmuch  as  equity 
considers  that   thing  to   be   done  wkich 
ought  to  be  done,  and,  therefore,  it  is  the 
same  as   if  a  deed  had   been   executed 
Besides,  the  second  will  operates  upon  the 
property  in  that  deed  by  virtue  of  the  power 
created   by  the   first  will.     Secon^y,  it 
will  be  said  that  the  power  was  not  well 
executed,  because  more  was  given  than  the 
first  will  authorized.     But,  in  fact,  that  is 
not  so,  and  if  it  were,  the  execution  of  the 
power  would  be  bad  so  far  only  as  related 
to   the   excess — 2  Sugd,  on  Powers,  68. 
Thirdly,  there  is  no  force  in  the  argumeDt 
that  other  property  is  charged  than  that  of 


(1)  2  Cr.  &  J.  101 ;  ».  c.  1  Law  J.  Rep.  {vx) 
Exch.  21. 

(2)  5  B.  &  Ad.  359. 

(3)  3  Mee.  &  W.  562 ;  s.  c  7  Law  J.  Rep.  (i*  ^) 
Exch.  188.  In  error,  6  Mce.  &  W.  34«;  s-c.  9 
Law  J.  Rep.  (N.s.)  Exch.  329. 
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ginal  testator.  Fourthly,  it  will  be 
lat  Lady  Henniker  took  as  a  pur- 
baving  given  up  her  dower.  If, 
,  a  legacy  is  given  to  a  creditor,  no 
ttaches ;  but  if  a  legacy  is  given  by 
^r  to  a  creditor  of  his  son,  duty  is 
e.  The  fact  of  a  condition  being 
;d  to  a  legacy  does  not  prevent  the 
"om  attaching. 

pns,  for  the  defendant. — This  case 
nguishable  from  The  Attorney  Gene- 
Pickard.  In  the  present  case  Lady 
cer  took  as  purchaser ;  in  The  At' 
General  v.  Pickard  there  was  the 
of  making  a  gift  to  any  one.  Here 
Rrer  is  confined  to  the  making  a  gift 
wife  of  the  donee  in  bar  of  dower, 
lenniker,  in  the  present  case,  would 
iken  dower  out  of  the  very  estate 
was  charged  with  the  legacy.  She 
s  purchaser  for  a  valuable  consider- 

Bhwer  v.  Morrett  (4)  shews  that 
a  legacy  is  given  to  a  wife  in  lieu  or 
;tion  of  dower  she  is  not,  in  case 
ets  should  prove  deficient,  to  abate 
lortion  with  the  other  legatees.  Lady 
ker  did  not  take  as  legatee  or  donee. 

V.  Dendy  (5)  and  Davenhill  v. 
t(6)  are  also  in  point.  A  condition 
ched  to  this  legacy;  but  suppose 
ndition  countervailed  the  value  of 
:acy,  would  it  be  a  gift  at  all  ? 
RKE,  B. — The  Crown  would  be  en- 
to  duty  on  all  that  amounts  to  a 
A  legacy  is  a  gift ;  the  question 
r  much  of  this  legacy  is  a  gift  ?] 
I  is  the  case  of  a  purchase,  not  of  a 


W.  P.  Wood  (Solicitor  General),  in 
—This  is  a  gift  charged  on  the  real 
of  the  testator,  and  is  not  the  less  a 
cause  the  party  taking  the  bequest 
into  a  bargain  for  the  benefit  of  the 
nominating.  Here  the  legatee  had 
vrer  in  the  testator's  estate,  which 
uishes  the  case  from  the  suggested 
f  a  purchaser.  The  bargain  made 
legatee  could  not  affect  the  testa- 

(4)  2  Vea.  ten.  420. 

(5)  1  Ruas.  543. 

(6)  Arab.  244. 


tor's  estate,  or  the  right  of  the  Crown. 
The  legatee  could  only  get  this  property 
as  a  gift  under  the  will  of  the  originaJ 
testator. 

Cur.  adv.  vult. 

On  the  following  day— 

Parke,  B.  delivered  the  judgment  of 
the  Court  (7). — ^This  was  a  special  verdict 
which  was  argued  before  us  yesterday,  and 
we  took  time  and  have  considered  the  case, 
and  are  of  opinion  that  our  judgment  ought 
to  be  in  favour  of  the  Crown.  [His  Lord- 
ship stated  the  substance  of  the  special 
verdict  as  above  set  out,  and  proceeded]— 
In  the  course  of  the  argument,  the  points 
in  dispute  between  the  parties  were  ulti- 
mately reduced  to  one  single  point.  It 
is  perfectly  clear,  in  the  first  place,  and, 
indeed,  it  was  not  denied  by  Mr.  Hoggins, 
who,  on  behalf  of  Lord  Henniker,  was 
desirous  that  the  case  should  be  taken  on 
the  merits,  that  though  no  deed  was  exe- 
cuted, there  was  an  equitable  power  to 
charge  the  estates  with  an  annuity.  The 
case,  therefore,  falls  within  the  principle  of 
the  decision  of  this  Court  in  the  case  of 
The  Attorney  General  v.  Pickard.  In  the 
next  place,  it  is  perfectly  clear  that  the 
present  Lord  Henniker,  either  as  the  heir 
of  his  father,  who  was  the  surviving  trus- 
tee, or  as  the  tenant  for  life  in  posses- 
sion, was  the  person  who,  by  the  act  of 
parliament,  was  bound  to  pay  duty,  either 
as  trustee  or  as  the  person  in  posses- 
sion. In  the  next  place,  it  is  clear  that 
after  the  decision  of  The  Attorney  General 
V.  Pickard,  this  case  may  be  considered 
precisely  in  the  same  way  as  if,  instead  of 
an  annidty  charged  upon  the  lands,  there 
had  been  a  bequest  of  a  sum  in  gross,  say 
1,000/.,  to  be  appointed,  if  the  second  Lord 
Henniker  died  before,  to  his  wife.  Then 
the  only  question  in  the  case  is,  whether 
there  bad  been  such  an  appointment  to  the 
wife  as,  by  virtue  of  that  appointment,  to 
make  her  a  recipient  of  the  legacy.  There 
was  a  little  doubt  in  the  course  of  the 
argument, — ^a  doubt  which  was  removed 
from  the  minds  of  all  the  Court  by  the 

(7)  Pollock,  C.B.,  Parke,  B.,  Piatt,  B.  and  Mar- 
tin,  B. 
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I.    >    HORTON  9.  THE  WESTMINSTER 
h  y    IMPROTEMBNT  COMMISSIONERS. 

opel — Fraud   on    third   Parties  — 
Commissioners '^■^  Power  to   borrow 


Westminster  Improvement  Commis^ 
were  authorized  by  several  acts  of 
en$  to  borrow  such  sums  of  money  as 
mid  think  necessary  for  the  purposes 
\t^  and  to  give  bonds  for  the  same,  and 
onds  were  assignable.  In  an  action 
}laintifff  as  transferee  of  one  of  such 
the  condition  of  which  recited  that 
endants  had,  in  pursuance  of  the 
tt,  borrowed  of  one  T.  P.  5,000/. 
bling  them  to  carry  the  said  acts 
:ecution,  the  defendants  pleaded 
\y  did  not  borrow  the  said  sum  of 
I  T.  P,  or  any  part  thereof  for  the 
$  of  the  said  acts,  and  that  they 
t  authorized  to  make  the  said  bond, 
t  the  same  was  made  contrary  to  the 
ns  of  the  said  acts,  of  which  the  said 
and  the  plaintiff  had  notice  at  the 
f  bond  was  made  and  transferred  to 
niiff: — Held,  upon  general  demurrer, 
plea  was  bad, 

defendants  also  pleaded,  that  at  and 
he  bond  was  made,  certain  persons, 

C.  M,  and  W.  M,  were  entitled  to 
from  the  defendants  certain  bonds ; 
r  said  T,  P,  and  others  conspired 
ently  to  procure  for  T,  P.  one  of  the 
nds  to  which  the  said  C,  M,  and 
were  entitled,  and  that  by  means  of 
napiracy  and  fraud  they  procured 

C  M,  and  JV,  M.  to  authorize  the 
nts  to  give  to  the  said  T,  P,  one  of 

bonds  they  were  so  entitled  to ;  and 
bond  sued  upon  was  thereupon  given 
\  by  the  defendants,  and  that  they 
ndants  had  never  borrowed  any  sum 
y  from  the  said  T,  P,  of  all  which 
I  the  plaint^  at  the  time  of  the 
'  to  him  of  the  said  bond  had  notice : 
,  bad  on  general  demurrer,  because 
ndants  could  not  set  up  as  a  defence 
id  that  had  been  committed  upon  C, 

W.  M,  by  whose  directions  they  had, 
uance  of  their  contract  with  them, 
e  bond  to  T,  P. 

.  The  declaration  stated  that  the 
nts,  by  their  bond  sealed  with  their 
Sbbixs,  XXI.— Ezohb^ 


comroon  seal,  acknowledged  that  they,  by 
virtue  of  the  Westminster  Improvement  Act, 
1845,  and  the  Westminster  Improvement 
Act,  1847,  were  bound  to  Thomas  Pooley 
in  the  sum  of  10,000/.,  subject  to  a  condi- 
tion thereunder  stated,  whereby,  after  re- 
citing to  the  effect  following,  to  wit,  that  by 
virtue  of  the  said  acts,  the  defendants  were 
authorized  to  borrow  any  sum  of  money  for 
the  purposes  of  the  said  acts,  and  to  secure 
the  same  by  their  bonds,  and  that  the  de- 
fendants in  pursuance  of  the  said  acts  had 
borrowed  of  the  said  Thomas  Pooley  the 
sum  of  5,000/.  for  enabling  them  to  carry 
the  said  acts  into  execution;  the  condition 
of  the  said  bond  was  declared  to  be  that  if 
the  defendants  or  their  successors  should, 
on  the  3rd  of  June  1854,  pay  to  the  said 
Thomas  Pooley,  his  executors,  &c.  the  sum 
of  5,000/.,  with  interest  at  5/.  per  cent., 
then  the  bond  should  be  void,  otherwise  to 
remain  in  full  force  ;  and  to  the  condition 
was  annexed  a  proviso  that  it  should  be 
lawful  for  the  defendants,  their  successors 
or  assigns,  giving  three  months'  notice  to 
the  said  Thomas  Pooley  of  their  intention 
so  to  do,  to  pay  off  the  said  principal  sum. 
It  was  then  averred  that  the  bond  was 
duly  transferred  from  Thomas  Pooley  to 
the  plaintiff.  Breach— that  although  123/. 
was  due  for  interest,  which  was  duly 
demanded  by  the  plaintiff,  yet  the  same 
had  not  been  paid,  contrary  to  the  form  of 
the  bond,  by  reason  whereof  the  bond  had 
become  forfeited. 

The  defendants  pleaded,  seventhly, 
"  That  they  did  not,  in  pursuance  of  the 
said  acts  of  parliament  in  the  said  decla- 
ration mentioned,  borrow  of  the  said  T. 
Pooley  the  said  sum  of  5,000/.  or  any 
part  thereof,  for  enabling  them  to  carry 
the  purposes  of  the  caid  acts,  or  any  or 
either  of  them,  into  execution,  nor  was 
the  same  lent  or  advanced  by  the  said  T. 
Pooley  or  any  other  person  for  those  pur- 
poses ;  and  they  further  say  that  the  said 
writing  obligatory  was  not  made  by  the 
said  defendants  for  securing  the  payment 
of  any  sum  of.  money  borrowed  or  taken 
up  by  any  of  the  defendants  for  the  pur- 
poses of-  and  under  the  powers  and  provi- 
sions of  the  said  acts,  .or  of  any  or  either 
of  them ;  and  the  defendants  were  not 
by  virtue  of  the  said  acts,  or  any  or 
either  of  them,  directed,  authorized  or  em- 
2Q 
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powered   to  make  the  said  writing  obli-  said  bondi 

gatory,  nor  was  the  same  made  by  them  wit,  on  th€ 

under  or  by  virtue,  or  in  pursuance  of  the  fraud  and 

said  acts,  or  any  or  either  of  them,  and  the  by  them  i 

same  was  made  contrary  to  the  provisions  W.  Macki 

of  those  acts,  of  which  said  several  pre-  cause  and 

raises  the  said  T.  Pooley,  before  and  at  and  W.  M 

the  time  of  the  making  of  the  said  writing  with  the  i 

obligatory,  had  notice.     And  the  defen-  things,   th 

dants  further  say,  that  the  plaintiff,  before  have,  and 

and  at  the  time  of  the  making  of  the  said  W.  Macke 

deed,  and  when  the  said  writing  obligatory  to  the  said 

was  tranferred  to  him,  and  when  he  first  be-  said  defem 

came  the  transferee  of  the  same,  had  notice  '  rison  and 

of  the  premises  aforesaid.     Verification.  as  aforesai 

The  defendants  also  pleaded  eighthly,  say,  that  i 

**  that  before  the  making  of  the  said  writing  Pooley,  ii 

obligatory,  to  wit,  on  the  22nd  day  of  May,  conspiracy 

in  the  year  of  our  Lord  1851,  one  C.  Mor-  and  covin, 

rison  and  one  W.  Mackenzie  were,  subject  and  W.  M 

to  certain  terms  and  conditions,  entitled  to  any  or  eiti 

receive  from  the  defendants  certain  bonds,  same,  or 

to  be  thereafter  issued  and  made  and  sealed  thereof,  di 

by  the   defendants   under  their  common  day  of  Ju 

seal,  and  to  be  conditioned  respectively  for  cure  the  i 

the  payment  by  the  defendants  or  their  kenzie   to 

snccessors  to  the  obligees  to  be  named  in  dants  to  n 

such  bonds,  at  the  end  of  three  years  from  procure  th 

the  dates  of  such  bonds,  of  divers  sums  of  bonds  to  ' 

money,  amounting  in  the  whole  to  a  large  W.  Mackc 

sum  of  money,  to  wit,  20,000/.,  with  in-  said,  and  i 

terest  on  such  sums  respectively  payable  obligatory 

half-yearly.     And  the  defendants  further  and  to  ma 

say,    that   the   said   T.   Pooley   and   one  said  T.  P 

A.  G.  Pooley,  and  divers  other  persons  the  lieu  a 

whose  names  are  to  the  defendants  un-  son  and  ^ 

known,  afterwards  and  before  the  making  thereof.     . 

of  the  said  writing  obligatory  in  the  de-  that  the  S£ 

claration  mentioned,  and  of  the  making  of  in  further; 

the  said  bonds  which  the  said  C.  Morrison  and  by  mc 

and  W.  Mackenzie  are  so  entitled  to  as  did  afterwi 

aforesaid,  or  any  or  either  of  them,  to  wit,  last  afores; 

on  the  22nd  day  of  May,  a.d.  1851,  did  dants  to  r 

conspire,  combine,  confederate,  and  agree  make  and 

together  to  obtain  and  acquire  to  the  use  gatory  in 

of  the  said  T.   Pooley  the  said  bond  to  as   and   fc 

which  the  said  C.  Morrison  and  W.  Mac-  bonds  to  \ 

kenzie  were  so  entitled  as  aforesaid,  and  W.  Macke 

of  the  monies  to  be  payable  thereby,  and  said ;  and 

to  cheat  and  defraud  the  said  C.  Morrison  so    made 

and  W.  Mackenzie  thereof.     And  for  that  and  for  o; 

purpose  they,  the  said  T.  Pooley  and  A.  G.  the  said  ( 

Pooley  did,  in  pursuance  of  the  said  con-  were  so  en 

spiracy,  afterwards,  and  before  the  making  T.  Pooley 

of  the  said  writing  obligatory,  and  of  the  and  for  on^ 
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ay,  that  they  never  did  at  any  time 
IT  of  the  said  T.  Pooley,  nor  did  he 
JO  them  the  said  sum  of  5,000/.,  or 
art  thereof,  as  in  the  condition  of  the 
nrriting  obligatory  is  recited.  And 
^fendants  further  say,  that  the  plain- 
fore  and  at  the  time  of  the  said  transfer 
I  said  writing  obligatory  had  notice 
i  premises.  And  the  defendants 
r  say,  that  the  said  C.  Morn- 
nd  W.   Mackenzie   afterwards,  and 

the  commencement  of  this  suit,  to 
n  the  1st  day  of  January,  a.d.  1852, 
the  defendants  notice,  and  required 
not  to  pay,  and  forbade  them,  and 
^rbid  them  paying  the  said  monies 
i  said  writing  obligatory  so  payable 
resaid.  Verification, 
these  pleas  the  plaintiff  demurred, 
ider  in  demurrer. 

les  {Garth  with  him),  in  support  of 
5murrer. — The  seventh  plea  is  bad, 
e  bond  was  given  by  the  Commis- 
8  in  the  exercise  of  their  discretion, 
r  money  borrowed  by  them  as  Com- 
ners  under  the  several  acts  author- 
them,  under  which  they  are  consti- 
viz.,  8  &  9  Vict.  c.  clxxviii. ;  and  1 3  & 
3t.  c.  cxi.  The  section  empowering 
to  borrow  money  is  the  37th  of  the 
lentioned  act,  which  provides  ''  that 
U  be  lawful  for  the  Commissioners 
time  to  time  to  borrow  at  interest 
im  of  money  which  they  shall  judge 
ary  for  the  purposes  of  this  act;" 
le  10  &  11  Vict.  c.  cxxxi.  provides, 

for  securing  the  repayment  of 
onies  so  borrowed,  with  interest,  the 
lissioners,  or  any  three  of  them,  may 
age  the  lands  or  funds  acquired,  or 

acquired,  by  virtue  of  this  act, 
y  part  thereof,  to  the  person  who 
advance  or  lend  such  money,  or  his 
5,  as  a  security  for  the  repayment  of 
lonies  so  to  be  borrowed,  together 
nterest  for  the  same,  or  may  secure 
ime  by  bond  duly  stamped."  The 
dmits  that  the  money  was  borrowed 
5  Commissioners,  and  if  they  thought 
in  necessary,  the  purposes  to  which 
applied  it  cannot  affect  the  legal 
of  the  obligees,  who  are  not  required 
^rtain  either  the  necessity  for  the 
>r  the  application  of  the  money.  The 
ne  that  trustees  for  public  purposes 


are  not  estopped  from  disputing  the  validity 
of  their  deeds  is  limited  by  the  more  recent 
authorities  to  those  cases  where  the  parties 
with  whom  they  have  dealt  were,  in  fact, 
or  in  point  of  law,  held  to  be  acquainted 
with  the  violation  of  a  public  statute — 
Fairiitle  v.  Gilbert  (1),  Doe  d.  Levy  v. 
Home  (2),  The  Queen  v.  White  (S),  1  Taylor 
on  Evidence,  82.  Then,  the  eighth  plea 
is  also  bad.  It  admits  that  Morrison  and 
Mackenzie  were  entitled  to  receive  from 
the  defendants  certain  bonds,  and  that 
they  directed  the  defendants  to  give  one 
of  them  to  Pooley,  from  whom  the  plaintiff 
claims  as  transferee.  No  fraud  whatever 
was  practised  upon  the  defendants,  al- 
though Pooley  may  have  become  trustee 
in  equity  for  Morrison  and  Mackenzie,  and 
the  plaintiff,  if  fixed  with  notice  of  the 
transaction,  may  also  be  liable  in  equity. 
Fraud,  to  constitute  a  defence,  must  have 
been  practised  on  the  person  promising — 
CampbeU  v.  Fleming  (4).  The  defendants 
have,  so  far  as  this  bond  is  concerned,  per- 
formed their  contract  with  Morrison  and 
Mackenzie,  and  no  other  bond  could  be 
claimed  from  them  if  this  defence  were  to 
be  held  good.  The  title  of  the  plaintiff 
as  against  the  defendants  is  unimpeachable. 
He  cited  also  Gorgier  v.  Mieville{5). 

Bramwell  (Honyman  with  him),  in  sup- 
port of  the  pleas. — The  eighth  plea  is  good, 
because  it  avers  the  plaintiff's  knowledge 
of  the  fraud  by  the  Pooleys  before  he  ac- 
quired any  title  to  the  bond,  so  that  he  is 
affected  with  the  illegality  of  their  proceed- 
ings. The  apparent  right  of  action  was 
obtained  by  an  illegal  conspiracy,  and  in 
accordance  with  the  principle,  **  Ex  dolo 
mah  non  oritur  actio,**  the  whole  transac- 
tion is  void — Broom* s  Legal  Maxims,  57 1» 
Pidcock  V.  Bishop  (6),  Jackson  v.  Duchaire 
(7),   Fivaz   V.   NichoUs  (8),    Holman  v. 

(1)  2  Term  Rep.  169. 

(2)  3  Q.B.  Rep.  757;  8.c.  12  Law  J.  Rep.(N.8.) 
O.B.  72. 

(S)  4  Ibid.  101 ;  a.  c.  12  Law  J.  Rep.  (n.s.) 
M.C.  81. 

(4)  1  Ad.  &  £.  40 ;  s.  c.  S  Law  J.  Rep.  (n.s.) 
K.B.  136. 

(5)  3  B.  &  C.  45;  8.  c  2  Law  J.  Rep.  K.B.  206. 

(6)  Ibid.  605;  s.c.  3  Law  J.  Rep.  K.B.  109. 

(7)  3  Term  Rep.  551. 

(8)  2 Com.  B. Rep. 501;  s.c.  15LawJ.Rep.(N.8.) 
C.P.  125e 
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Johnson  {9\  Wright  v.  Tallis  {\0),  Hard^ 
man  v.  }Villock{\l)  and  Cannan  v.  Bryce 
(12).  This  case  is  similar  to  obtaining 
possession  pf  a  chattel  by  fraud,  which 
clearly  would  give  no  property.  The 
seventh  plea  is  also  good.  If  the  Com- 
missioners really  exceeded  their  powers, 
they  are  not  estopped  from  setting  up  that 
defence.  The  question  is  not  what  they 
have  done,  but  what  they  have  done  in 
their  capacity  as  Commissioners,  which  is 
to  be  determined  by  the  extent  of  their 
powers.  This  principle  was  fully  recog- 
nized in  the  recent  case  of  The  East  An^ 
glian  Railway  Company  v.  the  Eastern 
Counties  Railways  Company  (13),  in  which 
it  was  held  that  a  railway  company  was 
not  bound  by  a  covenant  entered  into  by 
them  to  take  a  lease  of  another  railway, 
and  pay  certain  costs,  because  those  were 
not  among  the  specified  purposes  for  which 
they  were  incorporated,  although  the  object 
of  the  covenant  might  be  very  beneficial  to 
them.  The  object  not  being  within  their 
powers  was  altogether  illegal.  In  Gage  v. 
the  Newmarket  Railway  Company  (14)  the 
Court  of  Queen's  Bench  took  a  similar 
view  as  to  a  contract  by  a  company  to  pay 
for  certain  land  whether  taken  or  not.  In 
the  present  instance,  the  Commissioners 
were  trustees  for  public  purposes,  and  not 
for  profit  ;  and  the  application  of  the 
monies  borrowed  is  specially  pointed  out. 
He  referred  to  the  8^-9  Vict,  c.  clxxviii. 
ss.  3,  45,  110.  and  112.  Trustees  with 
limited  powers  must  strictly  observe  those 
powers — Doe  d.  Chandler  v.  Ford  (15). 
There  is  no  estoppel,  because  the  object 
of  the  plea  is  to  shew  that  the  act  is  illegal 
— Collins  v.  Blantern  (16)  and  Paxton  v. 
Popham{\1),  Then,  the  plea  sufficiently 
shews  the  illegality,  for  it  negatives  the 
only  purpose  for  which  money  is  author- 
ized to  be  borrowed  by  the  37th  section. 
[Martin,  B. — Suppose  the  act  had  been 

(9)  Cowp.  341. 

(10)  1  Com.  B.  Rep.  893;  s,  c.  HLaw  J.  Rep. 
(N.8.)  C.P.  283. 

(11)  9  Bing.  382. 

(12)  3B.  &  Aid.  179. 

(13)  21  Law  J.  Rep.  (n.s.)  C.P.  23. 

(14)  Ante,  Q.B. 

(15)  3  Ad.  &  E.  549 ;  8.c.  5  Law  J.  Rep.  (n.s.) 
K.B.  25.  V  \       f 

(16)  2\Vil8.  341. 

(17)  9  East,  408. 
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the  other  that  the  defendants  had  no  power 
to  give  this  bond,  and  that  they  are,  there- 
fore, not  bound  by  it.  In  the  first  place, 
it  does  not  appear  that  the  Commissioners 
did  not  borrow  the  money  thinking  it  right 
and  necessary  at  the  time,  which  would  be 
quite  sufficient  to  make  the  transaction 
valid.  As  to  the  defence  of  fraud,  I  think 
the  defendants  cannot  set  up  fraud  prac- 
tised on  other  parties  and  not  upon  them- 
selves. The  contract  is  good  on  its  face, 
and  the  Commissioners  were  bound  to  give 
the  bond  to  some  one.  It  is  said  that  they 
were  induced  to  give  it  to  the  wrong  par- 
ties, but  this  was  done  by  the  authority  of 
the  parties  entitled  to  the  bond.  The  rights 
of  the  parties  must  be  settled  in  equity. 

Alderson,  B. — I  am  of  the  same  opin- 
ion on  both  points.  The  defendants  can- 
not set  up  any  fraud  practised  on  Morrison 
and  Mackenzie,  who  had  no  legal  title  to 
the  bond  after  they  had  authorized  the 
defendants  to  give  it  to  Pooley.  It  may 
be  voidable  in  equity,  or  Pooley  may  have 
been  a  trustee  for  Morrison  and  Macken- 
zie, but  it  is  no  defence  against  the  holder 
ef  the  bond. 

Platt,  B. — The  seventh  plea  is  bad 
on  general  demurrer.  It  states  that  the 
money  was  not  borrowed  for  the  purposes 
of  the  act,  but  it  does  not  deny  that  **  the 
Commissioners  judged  it  necessary  for  the 
purposes  of  the  act,**  and  that  is  the  descrip- 
tion of  the  power  to  borrow  mentioned  in 
the  act.  As  to  the  eighth  plea,  the  bond  is 
not  void  as  between  Pooley  and  the  defen- 
dants. The  nomination  of  Pooley  was  valid 
when  given  and  acted  upon  by  the  defen- 
dants, and  is  the  bond  to  remain  unpaid 
because  there  was  a  conspiracy  between 
other  parties  ?  If  Morrison  and  Mackenzie 
had  sued,  the  defendants  would  have  said 
they  had  given  the  bond  to  Pooley  pur- 
suant to  their  direction,  and  now,  when 
the  bond  is  sued  upon,  this  fraud  is  set 
up.  The  remedy  is  in  equity,  and  in 
equity  only. 

Martin,  B. — Both  the  pleas  are  <;learly 
bad.  The  deed  states  that  the  money  was 
borrowed  for  the  purposes  of  the  acts,  and 
the  plea  denies  that  which  is  thus  stated  in 
the  deed.  It  is  contended  that  the  law  of 
estoppel  does  not  apply.  But  an  estoppel, 
as  between  the  parties  to  the  bond  is,  that 
for  that  transaction  there  is  an  end  to  the 
inquiry. — [His  Lordship  referred  to  Bonner 


V.  Wilkinson  (24).]  The  rule  is  not  indeed 
applicable  if  the  facts  ajleged  are  intended 
to  cover  illegality  by  false  averments ;  but 
that  is  not  the  case  in  this  instance,  and  I 
think  that  there  is  an  estoppel  as  to  all 
the  facts  recited,  unless  it  has  been  done  for 
a  distinct  illegal  purpose.  The  plea  is 
substantially  the  same  as  in  Hill  v.  the 
Proprietors  of  the  Manchester  and  Salford 
Waterworks,  and  I  think  that  decision  is 
good  law.  As  to  the  eighth  plea,  it  care- 
fully avoids  alleging  any  fraud  upon  the 
defendants.  It  is  only  that  by  means  of 
fraud  on  Morrison  and  Mackenzie,  who 
were  entitled  to  the  bond,  it  was  obtained 
by  Pooley.  That  is  no  defence  to  this 
action. 

Judgment  for  the  plaintiff. 


} 


PORCH  r.  CRESSWELL. 


1852. 
June  5. 

Practice — Several  Pleas — Traverse  of 
Excuse  for  Profert, 

A  traverse  of  excuse  for  profert  may  he 
pleaded  with  other  pleas  in  bar. 

This  was  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  defendant  should 
not  be  at  liberty  to  plead  the  several 
matters  following :  first,  non  est  factum  ; 
secondly,  a  traverse  of  the  deed  being  in 
the  defendant's  possession  ;  thirdly,  pay- 
ment by  the  defendant ;  fourthly,  cancel- 
lation of  the  deed  by  the  plaintiff. 

The  action  was  in  covenant  on  a  mort- 
gage deed,  the  declaration  alleging  as  an 
excuse  for  profert  that  the  deed  was  in 
the  possession  of  the  defendant.  The 
second  plea  had  been  disallowed  by  a  Judge 
at  chambers. 

Milward  shewed  cause. — The  second 
plea  has  been  disallowed  at  chambers,  and 
the  Court  will  not  interfere  with  the  dis- 
cretion of  the  Judge. 

[Pollock,  C.B. — The  granting  or  re- 
fusing oyer  is  not  matter  of  discretion ;  if 
the  Court  is  wrong  a  writ  of  error  may  be 
brought.] 

The  second  plea  is  inconsistent  with  the 
plea  of  cancellation,  since,  if  the  latter  plea 
be  true,  the  defendant  would  be  in  posses- 
sion of  the  deed. 

(24)  5  B.  &  Aid.  682. 
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fere  made,  but  the  defendant  paid 
:>£  them,  and  took  no  part  in  the 
of  the  company.  In  1848  the  com- 
became  embarrassed,  and  on  the 
)f  July  in  that  year,  an  act  passed 

12  Vict.  c.  ciii.)  to  enable  the  direc- 
»  wind  up  their  affairs,  and  for  that 
je  they  were  authorized  to  make  cer- 
dls  on  the  shareholders.  Under  this 
;all  of  2L  per  share  was  made  on  the 
»f  July,  and  for  that  call  this  action 
rought. 

erdict  was  returned  for  the  plaintiffs 
i3/.  63,  Sd,,  with  leave  reserved  to 
fendant  to  move  the  Court  to  enter 
suit,  on  the  ground  that  the  defen- 
was  not  liable  as  a  shareholder,  or 

other  character. 

rule  nisi  was  obtained  accordingly, 
t  which — 

f  j^ Homey  General  (Sir  F.  ThesigerJ 
mies  shewed  cause,  and 
toder  and   Milward  were  heard  in 
rt  of  the  rule. 
J  various  clauses  of  the  private  act 

the  7  &  8  Vict.  c.  110,  relied  upon 
!  argument,  are  fully  stated  in  the 
lent. 

\ton  V.  Thompson  (2),  Sutherland  v. 
(3)  and  Pitchford  v.  Davis  (4)  were 
ited. 

Cur,  adv.  vult, 

gment  was  now  delivered  by — 

IKE,  B. — In  this  case  the  point  re- 
l  on  the  trial  before  my  Lord  Chief 
was,  whether  the  defendant  was  a 
lolder  and  liable  to  contribute  to  the 
of  the  company  under  the  private 
le  11  &  12  Vict.  c.  ciii.,  passed  for 
iipose  of  winding  up  the  affairs  of 
>mpany.  He  had  applied  for  and 
ed  an  allotment  of  shares;  he  had 
he  deposit  upon  them,  but  he  had 
:ecuted  the  deed  of  settlement  of  the 
my  or  any  deed  referring  to  it.  The 
1  of  the  company  was  to  consist  of 
DOl.  in  50,000  shares.  The  defen- 
tpplied  for  and  obtained  shares ;  that 

ipril  29,  before  Pollock,  C.B.,  Parke,  B., 

\.  and  Martin,  B. 

JH.L.  Cas.  161. 

>  Excb.  Rep.715. 

5  Mee.  &  W.  2 ;  s.  c.  8  Law  J.  Rep.  (n.s.) 

157. 


amount  never  was  subscribed,  but  the  com- 
pany began  business  with  less,  and  not 
succeeding,  a  private  act  of  parliament,  the 
11  &  12  Vict.  c.  ciii.,  was  passed  for  the 
purpose  of  winding  up  the  concern.  That 
act  recites  the  deed  of  settlement,  and  that 
at  the  time  of  its  execution  the  number  of 
shares  taken  was  not  50,000  but  45,407 
only,  of  which  25,000  were  considered  as 
fully  paid  up  and  the  rest  in  part  only  ; 
that  the  company  was  completely  registered 
and  51,652/.  remained  unpaid  on  the 
45,407  shares ;  that  in  consequence  of 
an  irregularity  in  the  proceedings  of  the 
company  and  the  directors,  doubts  were 
entertained  as  to  the  power  of  the  com- 
pany to  enforce  without  expensive  litiga- 
tion the  payment  of  the  total  amount  re- 
maining unpaid ;  that  the  company  was 
in  pecuniary  embarrassment,  and  it  had 
become  necessary  to  wind  it  up ;  that 
in  the  present  state  of  the  affairs  of  the 
company,  the  liability  of  each  share- 
holder exceeded  the  nominal  amount  of 
the  shares,  and  that  in  the  deed  of  seftle- 
ment  no  provision  was  made  for  the  exist- 
ing condition  of  the  company,  and  it  was 
necessary  to  wind  up  their  affairs.  The 
act  proceeds  to  enact  that  the  company 
shall  be  dissolved ;  that  the  20,407  shares 
mentioned  in  the  second  schedule,  remain- 
ing, shall  be  paid  up ;  and  it  provides  by 
section  29.  that  the  directors  may,  when, 
they  think  fit,  call  for  and  compel  pay- 
ment of  the  sums  of  money  as  instalments 
of  capital  in  respect  of  the  25,000  and  the 
20,407  shares  as  they  shall  think  necessary 
at  certain  intervals.  Then  follows  the 
30th  section,  enacting,  that,  except  by 
that  act  otherwise  provided,  every  such 
call  shall  be  made  according  to  the  provi- 
sions of  the  deed  of  settlement,  and  as  re- 
gards the  liabilities  of  the  shareholders,  the 
forfeiture  of  shares  and  otherwise  shall  be 
deemed  to  have  been  made  under  such 
provisions.  Another  clause,  the  32nd, 
provides,  that  if  at  the  time  appointed,  any 
shareholder  shall  fail  to  pay  the  call,  the 
company  may  sue  such  shareholder,  and 
the  form  of  declaration  is  given.  It  is 
enacted  by  section  34.  that  at  the  trial  it 
shall  be  sufficient  to  prove  that  the  defen- 
dant was  a  holder  of  shares  at  the  time  of 
the  call,  and  by  section  35.  the  production 
of  the  register  of  the  shareholders  of  the 
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company  shall  be  prima  facie  evidence  of 
the  number  of  shares ;  and  at  the  end  there 
is  this  proviso, — "  Provided  always  and  be 
it  enacted,  that  this  act  or  anything  therein 
contained  shall  not,  except  so  far  as  is 
therein  expressly  enacted^  render  liable  to 
any  creditor  of  the  company,  or  any  per- 
son having  or  alleging  any  claim  or  demand 
against  the  company,  the  company  or  any 
shareholder  or  other  person,  if  the  company 
or  such  shareholder  or  other  person  would 
not  have  been  so  liable  if  this  act  had  not 
been  passed,  or  render  liable  to  any  call, 
contribution,  debt,  claim,  or  demand,  the 
company  or  any  shareholder  or  other  per- 
son, if  the  company  or  such  shareholder  or 
other  person  would  not  have  been  liable 
thereto  if  this  act  had  not  been  passed."  It 
appears  from  the  deed  itself,  that  amongst 
the  subscribers  holding  shares  parcel  of  the 
20,407f  in  the  second  schedule  mentioned, 
is  the  defendant's  name,  and  if  the  statute 
had  enacted  that  those  who  are  named  as 
shareholders  in  the  second  schedule  should 
be  compelled  to  pay,  this  express  enact- 
ment, however  unjust,  would  have  ren- 
dered the  defendant  liable,  and  he  would 
not  have  been  exempted,  though  otherwise 
not  liable  under  this  clause.  But  there  is 
no  such  express  enactment,  and  it  would 
be  certainly  most  unjust  if  there  had  been  ; 
nor  is  it  implied,  that  those  named  in  the 
deed  as  shareholders  who  did  not  execute 
it  should  be  obliged  to  pay.  The  statute 
enacts  that  the  directors  should  call  for 
money  by  instalments  on  so  many  both  of 
the  25,000  and  the  20,407  shares  as  shall 
exist,  and  makes  the  shareholder,  that  is, 
the  real  shareholder,  who  fails  to  pay  such 
calls,  liable  to  an  action,  but  it  leaves  the 
question  open — who  is  a  shareholder  ? 

Who,  then,  is  such  a  shareholder?  In 
the  interpretation  clause  (section  5.)  the 
word  **  shareholders  "  is  declared  to  mean 
shareholders  of  the  company,  and  to  in- 
clude former  shareholders  and  their  repre- 
sentatives. By  the  act,  the  7  &  8  Vict.  c. 
110,  under  which  the  company  was  com- 
pletely registered,  the  word  "shareholder" 
is,  by  the  interpretation  clause  (section 
3.)  declared  to  mean  any  person  en- 
titled to  shares  in  any  company  who  has 
executed  the  deed  of  settlement  or  any 
deed  referring  to  it,  and  this  meaning  it 
is  to  bear  so   far   as  it  is  not  excluded 


by  the  context  or  by  the  nature  of  the 
subject-matter.  By  section  25.  the  share- 
holders are  incorporated,  and  section  55. 
gives  a  remedy  to  recover  calls  against  the 
shareholders.  Under  this  act  of  parlia- 
ment a  shareholder,  therefore,  must  be  one 
who  has  subscribed  the  deed  of  settlement, 
or  one  referring  to  it,  unless  there  is  some- 
thing in  the  context  to  give  a  different 
meaning ;  and,  certainly,  Uiere  is  nothing 
in  that  clause  to  .give  a  different  meaning. 
But  in  the  26th  section  there  is  a  provisioB 
that  "  no  shareholder  of  any  joint-stock 
company,  completely  registered  under  this 
act,  shall  be  entitled  to  receive  any  divi- 
dends or  profits,  or  be  entitled  to  the 
remedies  or  powers  hereby  given  to  the 
shareholders,  until  he  shall  have  executed 
the  deed  of  settlement  of  the  said  company, 
or  some  deed  referring  thereto,  and  also 
have  paid  up  all  instalments  or  calls  dne 
from  him,  and  shall  have  been  registered 
in  the  Registry  Office  aforesaid."  In  this 
last  section  the  word  *'  shareholder,"  by 
reason  of  the  context,  may  have  a  different 
interpretation,  but  not  in  the  other  part 
relating  to  the  enforcement  of  calls. 

The  argument  used  by   the  Attorney 
General   that  this  clause  shews  that  "a 
shareholder  "  may  be  liable  to  calls  before 
he  has  executed  the  deed,  does  not  appear 
to  us  to  be  of  any  weight ;  the  meamng 
is,  that  a  shareholder  who  has  executed 
must,  nevertheless,  pay  the  calls  before  he 
is  entitled  to  a  share  of  the  profits.    Prom 
these  references  to  the  act  of  parliament,  it 
is  no  doubt  clear  that  there  was  a  prim& 
facie  case  against   the   defendant  of  his 
being  a  shareholder  within  the  meaning  of 
the  private  act,  as  his  name  appeared  in  the 
register,  which  is  made  primd  facie  evidence. 
But  we  think  that,  on  the  facts  in  proof  in 
this  case,  that  primd  facie  case  was  re- 
butted, and  the  defendant  was  not  a  sluoe- 
holder  liable  to  calls  under  the  private  act; 
first,  because  that  act  applies  to  "  share- 
holders "  only,  and  "  shareholders "  aie, 
by  the  general  act,  the  7  &  8  Vict  c.  110, 
those    who   have  executed   the  deed  or 
any  deed  referring  to  it ;  and  by  section 
13.    of  the  private   act    the   liability  of 
the    shareholder    to    calls   is  to  be  ac- 
cording to  the  deed  of  settlement,  which 
could  attach  to  those  only  who  signed  it* 
And,  again,  the  private  act  expresslj^pro- 
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▼ides  that  no  one  shall  he  made  liahle  hy 
it  who  would  not  have  heen  liahle  if  the 
act  had  not  passed,  that  is,  provided  there 
is  no  express  enactment ;  and,  as  I  have 
before  said,  it  appears  to  us  there  is 
not.  By  the  general  act,  shareholders 
only,  that  is,  those  who  executed  the  deed, 
or  any  deed  referring  to  it,  were  liable. 
The  object  of  the  private  act  appears  to 
us  to  be  merely  to  give  greater  effect  to 
the  provisions  of  the  deed,  and  extend 
its  operation  agidnst  the  parties  to  it 
only.  As  it  appears  by  the  evidence 
in  this  case  that  the  defendant  never  did 
execute  the  deed,  and,  therefore,  was  not 
a  shareholder  in  the  proper  sense,  the 
prima  facie  evidence  of  the  register  is 
rebutted. 

But,  secondly,  if  this  view  of  the  con- 
struction of  the  private  act  be  wrong, 
and  it  extends  to  shareholders,  that  is, 
subscribers  or  persons  who  have  taken 
shares,  and  who  have  not  executed  the 
deed,  we  are  still  of  opinion  that  the 
defendant  is  not  liable.  This  agree- 
ment to  take  shares  in  a  concern  which 
was  to  have  a  capital  of  500,000^.  is,  upon 
the  authority  of  many  cases,  Pitchford  v. 
Davis  among  others,  a  conditional  con- 
tract, that  is,  provided  that  that  capital  is 
subscribed  for ;  and  unless  that  condition 
b  performed  or  waived,  the  defendant  is 
not  a  shareholder  in  the  sense  of  a  person 
having  agreed  to  take  shares.  Then,  al- 
though the  register  is  primd  facie  evidence 
that  the  defendant  was  a  shareholder,  the 
fact  of  the  agreement  to  take  shares  having 
been  conditional  is  proved  in  this  case, 
and  also  the  non-compliance  with  that  con- 
dition, for  the  private  act  shews  that  less 
than  50,000  shares  were  taken.  This  proves 
that  he  was  not  bound  to  take  the  shares 
unless  the  plaintiffs  proved  affirmatively 
diat  the  defendant  waived  the  condition  and 
agreed  to  take  shares  in  a  concern  with  a 
less  capital  than  500,000^.,  which,  cer- 
tainly, was  not  done.  We  think  that  the 
rule  to  enter  a  nonsuit  should  be  absolute. 

This  is  the  judgment  of  my  Lord  Chief 
Baron,  my  Brother  Alderson,  and  myself. 
My  Brother  Martin  is  not  entirely  satis- 
fied with  it ;  he  still  entertains  some  doubt 
about  the  propriety  of  this  judgment, 
principally  on  the  ground  that  he  thinks 
it  may  be  inferred  from  the  private  act 
Bbw  Sniis,  XXL— ExoHi^ 


that  the  legislature  meant  that  those  whose 
names  were  in  the  second  schedule  should 
be  all  obliged  to  pay. 

Rule  absolute^ 
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Patent — Identity  of  Prineiple-^Novelty* 

The  defendant  had  obtained  a  patent  for 
an  improvement  in  packing  hydraulic  and 
other  machines  by  means  of  a  lining  of  soft 
metal,  the  effect  of  which  was  to  make  cer^ 
tain  parts  of  the  machines  air  and  fluid 
tight.  Subsequently  to  this  the  plaintiff 
discovered  that  soft  metal  had  the  effect  of 
diminishing  friction,  and  of  preventing  the 
evolution  of  heat  when  applied  to  the  sur- 
faces  in  contact  of  machines  in  rapid  motion, 
and  subject  to  pressure;  and  he  embodied 
the  application  of  that  discovery  to  machines 
in  a  patent. 

Held,  that  the  plaintiff^s  application  of 
the  soft  metal  differed  essentially  from  that 
of  the  defendant,  and  that  the  plaintiffs 
patent  was  new. 

This  was  an  action  on  the  case  for  the 
infringement  of  a  patent,  granted  to  the 
plaintiff  in  1843. 

Pleas — First,  not  guilty ;  secondly,  that 
the  plaintiff  was  not  the  true  and  first 
inventor  of  the  alleged  improvements; 
thirdly,  that  the  supposed  invention  was 
not,  at  the  time  of  making  and  granting 
the  said  letters  patent,  new  as  to  the  public 
use  and  exercise  thereof,  &c. ;  fourthly, 
that  the  said  letters  patent  were  not,  nor 
are  letters  patent  of  the  sole  working  or 
making  of  any  manner  of  manufacture 
within  the  realm,  according  to  the  true 
intent^  of  the  statute,  &c.  The  plaintiff 
joined  issue  upon  the  first  plea,  and 
replied  de  injurid  to  the  others. 

At  the  trial,  before  Piatt,  B.,  at  the  last 
Liverpool  Assizes,  the  specifications  of 
two  patents  were  put  in  evidence :  the  one 
of  a  patent  granted  to  the  plaintiff  in  1843, 
for  the  infringement  of  which  the  present 
action  was  brought ;  the  other  of  a  patent 
granted  to  the  defendant  in  1839.  The 
title  of  the  plaintiffs  specification  was 
2R 
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"  for  certain  improvements  in  the  construc- 
tion of  boxes  for  the  axles  or  axletrees 
of  locomotive  engines  and  carriages,  and 
^  for  the  healings  or  journals  of  machinery 
in  general,  and  also  for  improvements  in 
oiling  or  lubricating  the  same,  being  a  com- 
munication from  a  foreigner  abroad  (1)." 
The  specification  of  the  defendant's  patent 
was  in  substance  as  follows : — "  Improve- 
ments in  fire-engines,  watering  engines  and 
other  hydraulic  machines  and  apparatus 
for  raising  or  propelling  water  and  other 
fluids,  some  of  which  improvements  are 
also  applicable  to  steam-engines.*' 

The  specification  stated  the  defendant's 
invention  to  be  as  follows : — "  My  inven- 
tion relates,  fii*st,  to  the  mode  of  con- 
structing certain  parts  of  pumps  or  hy- 
draulic engines ;  secondly,  to  a  mode  of 
packing  parts  of  hydraulic  engines  or 
machines,  or  rendering  the  same  fluid 
tight;  each  part  of  my  invention  applies 
to  steam-engines  in  those  parts  where 
moving  surfaces  require  to  be  packed  or 
rendered  steam  tight;  thirdly,  to  an  im- 
proved construction  of  nozzle  for  pumps 
or  hydraulic  machines,  such  as  are  used 
for  horticultural  and  other  purposes ;  and 
fourthly,  to  a  mode  of  weaving  flexible 
hose  pipes  for  hydraulic  machines  or 
engines,  for  conveying  fluids."  It  then 
proceeded  to  describe  a  drawing  of  a  water- 
pump,  which  was  formed  by  an  axis  with 
vanes  attached  to  it,  and  having  valves  upon 
the  vanes ;  which  axis  worked  air  and  water 
tight  in  a  horizontal  cylinder,  the  water  or 
other  fluid  being  raised  by  a  reciprocating 
motion  of  the  axis,  which  passed  either 
through  each  of  the  covered  ends  of  the 
cylinder,  or  one  end  of  the  axis  rested  in 
one  of  the  covers,  "  being  received  into  a 
suitable  recess  or  bearing ;"  the  other  end 
of  the  axis  passing  through  the  other  cover, 
and  having  a  handle  attached  to  it  for  the 
purpose  of  giving  it  motion.  The  speci- 
fication then  proceeded:  "I  would  here 
remark  that  I  am  aware  that  pumps  of 
somewhat  similar  construction  have  been 
made  before  and  are  well  known  ;  and  my 
invention,  so  far  as  it  is  shewn  by  the 
figure  in  the  drawing,  only  consists  in  the 

( 1 )  See  this  spec!  fication  ia  Newton  y.  Grand  June 
tion  Railway  Company ^  5  Exch.  Rep.  331 ;  s.c,  20 
Law  J.  Rep.  (N.5.)  Exch.  127. 


mode  of  constructing  the  piston  and  its 
axis ;  and  the  recesses,  which  are  to  be 
packed  in  one  casting,  which  requires  no 
getting  up,  other  than  hy  turning  the  axis 
in  those  parts,  where  it  is  carried  by  the 
end  covers  of  the  cylinder,  and  by  the 
upper  part  of  the  valve  chests.  The  fona 
and  nature  of  the  piston  being  deariy 
shewn  in  the  drawing,  it  will  be  only  de- 
sirable, in  respect  to  it,  further  to  observe, 
that  there  is  a  groove  or  recess  made  sU 
around  the  piston,  into  which  metallic 
packing  is  to  be  inserted  as  hereinafter 
explained."  It  then  described  the  shape 
of  the  valves  and  valve-chest,  and  pro- 
ceeded as  follows :  "  The  upper  part  of 
the  valve-chest  has  a  groove  for  packing 
that  part  where  the  axis  works,  the  axis 
of  the  piston  working  in  a  groove;  but 
the  same  is  packed  with  metal,  in  order 
to  make  all  parts  water  or  fluid  tight." 
It  then  proceeded  to  describe  the  in- 
ventor's mode  of  packing  the  cylinder,  by 
filling  it  with  sand,  except  the  grooves 
and  other  parts  intended  to  be  packed,  and 
by  pouring  molten  metal  into  them;  and 
then  followed  the  proportions  of  the  metsl 
he  recommends  for  such  packing :  '*  The 
materials  I  generally  employ  for  the  pack- 
ing are  at  the  rate  of  about  sixty  pounds 
of  zinc,  forty  pounds  of  tin,  and  four 
ounces  of  regulus  of  antimony,  thoogb 
these  may  be  varied."  The  specification 
then  proceeded  thus :  "  Having  thus  ex- 
plained the  second  part  of  the  invendoo, 
so  far  as  relates  to  the  packing  of  the 
piston  of  the  hydraulic  engine  shewn  in 
the  drawing,  it  will  be  evident  that  the 
second  part  of  my  invention  is  also  appli- 
cable to  other  constructions  of  pomps  or 
machines  for  raising  and  forcing  water  and 
other  fluids,  as  well  as  the  packing  of  the 
plugs  of  cocks  for  transmitting  fluids,  and 
also  the  packing  of  the  pistons,  stufiing- 
boxes,  and  valves  of  steam-engines,  and 
of  their  air-pumps ;  and  in  order  to  ^ply 
this  part  of  my  invention  to  such  objects, 
the  pistons  or  buckets  of  pumps,  according 
to  their  construction,  are  to  have  suitable 
grooves  prepared  or  formed  in  order  to 
receive  the  metallic  packing;  and  the 
cylinder  or  other  vessel  in  which  such 
pistons  or  buckets  are  to  work  are  to  he 
heated,  and  generally  to  be  treated  as  de- 
scribed above,  in  applying  packing  to  the 
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piston  in  the  cylinder ;  and  such  is  to  be 
the  case  in  packing  the  pistons  of  steam- 
engines,  whether  reciprocating  or  rotatory 
engines;  but  in  such  cases,  in  most  in- 
stances, it  will  not  be  necessary  to  make 
holes  in  the  cover  of  the  cylinders  or 
vessels  to  introduce  the  melted  metal,  as, 
in  packing  the  pistons  of  most  pumps  and 
engines,  the  melted  metal  may  be  poured 
around  the  piston,  having  prepared  the 
under  portion  of  the  cylinder  with  sand  or 
other  suitable  material  for  preventing  the 
metal  running  away;  and  it  will  be  de- 
sirable to  tin  the  surfaces  of  the  grooves 
in  the  piston,  in  order  to  the  metal  con- 
stituting the  packing  adhering  to  such 
surfaces,  and  to  prepare  the  surface  of  the 
cylinder  in  which  the  piston  works  in  such 
a  manner  as  to  prevent  the  melted  metal 
adhering  thereto.  In  applying  this  part  of 
the  invention  to  cocks,  the  plugs  may  be 
wholly  made  of  the  metal  constituting  the 
packing,  or  the  plugs  may  be  packed  by 
being  suitably  prepared  to  receive  packing 
of  metal,  or  in  place  thereof  the  plugs 
inay  be  of  the  ordinary  construction,  and 
the  packing  applied  around  them  by  proper 
recesses  or  grooves  formed  in  the  bodies 
of  the  cocks,  all  which  will  depend  on  the 
opinion  of  the  maker,  and  on  the  particular 
construction  of  the  cocks  he  is  desirous  of 
making,  which  will  be  readily  understood 
and  carried  into  effect  from  the  description 
above  given,  and  such  will  be  the. case  in 
respect  of  the  slides  of  steam-engines, 
which,  working  similarly  to  pistons,  will  be 
readily  packed  with  metallic  packing  by 
pursuing  the  mode  above  described."  The 
third  and  fourth  parts  of  the  defendant's 
invention  were  then  described,  but  are  not 
material.  The  specification  concluded  as 
follows : — "  What  I  claim  is,  first,  the  mode 
of  .constructing  the  piston  and  valve-chest 
of  an  hydraulic  machine  as  above  described; 
secondly,  the  mode  of  applying  Qietallic 
packing  as  above  described;  thirdly,  the 
mode  of  constructing  the  nozzles  of  pipes, 
through  which  water  is  ejected  as  above 
explained ;  and,  fourthly,  I  claim  the  mode 
of  making  woven  pipes  or  tubes  as  above 
described." 

On  the  part  of  the  defendant,  it  was 
contended  that  the  plaintiff's  invention 
was  comprehended  in  the  prior  patent 
of  the  defendant,  and  was  therefore  void 


for  want  of  novelty.  The  learned  Judge, 
however,  was  of  a  different  opinion,  and 
the  plaintiff  had  a  verdict. 

Watson  having,  in  Easter  term  last,  ob- 
tained a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection;  and  having  also 
moved  on  the  ground  of  the  verdict  being 
against  evidence,  on  which  latter  ground  a 
rule  was  refused, — 

Knowles  and  Crompton  {Adolphus  and 
Webster  with  them,)  shewed  cause. — ^The 
plaintiff's  invention  is  not  contained  in  the 
defendant's  patent.  The  plaintiff  seeks 
by  his  invention  to  prevent  friction  in 
bearings  and  axles,  where  the  parts  rub 
against  each  other,  either  slowly  or  with 
great  velocity,  and  are  subject  to  pres- 
sure ;  rims  of  hard  metal  being  employed 
to  counteract  the  spreading  of  the  metal. 
The  defendant's  patent  was  taken  out  for 
the  application  of  metallic  stufiSng,  instead 
of  the  usual  elastic  substances.  The  ob- 
ject of  that  discovery  was  not  to  prevent 
friction,  an  increase  of  friction  being  of 
no  importance,  provided  the  parts  of  the 
machine  were  air  and  fluid  tight  in  their 
working.  The  plaintiffs  invention,  there- 
fore, is  not  included  in  the  defendant's, 
and  his  patent  is  good,  being  a  new  prin- 
ciple applied  to  a  new  machine — BrunUm 
V.  Hawkes  (2).  (They  were  then  stopped 
by  the  Court.) 

Watson^  Atherton,  and  Cowling,  contra. 
— This  rule  must  be  absolute.  The  sub- 
stance of  the  transaction  is,  that  the  defen- 
dant has  anticipated  the  plaintiffs  dis- 
covery. The  two  patents  are  in  effect  the 
same,  at  least  in  this  respect,  that  both 
parties  claim  for  the  application  of  soft 
metal  to  stuffing  boxes.  It  may  be  true,  as 
urged  on  the  other  side,  that  the  primary 
object  of  the  defendant's  patent  was  to 
create  a  water-tight  packing ;  but  it  also 
in  effect  diminishes  the  friction  of  the 
working  parts  of  the  machine. 

Parke,  B. — This  rule  must  be  dis- 
charged. Tlie  only  question  is,  whether 
the  plaintiff's  invention  is  contained  in  the 
defendant's,  and  is  old  ;  and  that  question 
must  depend  upon  a  comparison  between 
the  specifications  of  the  plaintiff's  patent 
of  1843  and  of  the  defendant's  of  1839. 

(2)  4  B.  &  Aid.  541. 
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The  specifications  are  to  be  read  in  con- 
nexion with  their  titles.  I  will  take  the 
defendant's  specification  first,  and  see  what 
his  invention  is.  It  is  a  patent  for  several 
machines,  and  his  invention,  as  described 
in  the  specification  (inter  alia)  is  as  fol- 
lows : — "  My  invention  relates  to  a  mode 
of  packing  parts  of  hydraulic  engines  or 
machines,  or  rendering  the  same  fluid  tight, 
which  part  of  my  invention  applies  to 
steam-engines,  and  in  those  parts  when 
moving  surfaces  require  to  be  packed  or 
rendered  steam  tight."  The  defendant 
then  proceeds  to  describe  the  mode  of  ap- 
plying his  invention,  and  it  is  to  be  ob- 
served that  in  that  part,  where  he  is  speak- 
ing of  the  axis  of  the  pump  to  be  "  received 
into  a  suitable  recess  or  bearing"  he  does 
not  apply  his  invention  to  the  bearing ;  for 
the  axis  is  not  to  rest  upon  soft,  but  upon 
hard  metal.  He  then  proceeds  to  remark 
that  there  is  a  material  for  packing  that 
part  where  the  axis  works,  the  end  of  the 
axis  or  piston  working  in  a  groove,  the 
object  being  to  pack  with  metal  in  such  a 
manner  as  to  make  all  the  parts  water  or 
fluid  tight.  He  then  proceeds  to  describe 
the  metallic  composition  he  uses  for  that 
purpose,  to  which  we  need  not  advert,  as 
it  is  not  material.  Now  I  think  it  is 
obvious  that  this  invention  consists  in  the 
application  of  soft  metal,  instead  of  elastic 
substances  which  had  been  in  use  before, 
for  the  purpose  of  enabling  the  axis  of  the 
machine  to  work  in  a  case,  and  to  be  water, 
air,  or  steam  tight.  Nothing  is  said  upon 
the  subject  of  friction,  or  upon  the  subject 
of  bearings.  After  the  date  of  the  defen- 
dant's patent,  it  was  discovered  by  the 
person  fi-om  whom  the  plaintiff  purchased 
his  patent,  that  soft  metal  could  be  used 
beneficially,  not  merely  for  the  purpose  of 
excluding  air  or  water,  but  that  it  pro- 
duced tnis  remarkable  effect,  that  when 
there  was  pressure  upon  it,  friction  was  in 
a  great  degree  diminished.  That  probably 
arises,  as  my  Brother  Alderson  has  sug- 
gested, from  the  circumstance  that  the 
particles  of  the  soft  metal  (which  may  be 
said  to  approach  more  neariy  in  their 
nature  to  those  of  fiuid)  have  comparatively 
a  more  easy  motion  among  themselves  than 
those  of  hard  metal.  If  water  could  be 
confined  in  the  same  way  as  soft  metal  is, 
and  the  axis  could  be  made  to  revolve  in 


the  water  so  confined,  the  inventioii  might 
possibly  answer  as  well.    It  was,  howeTer, 
discovered  that,  by  the  adoption  of  soft 
metal,  no  heat  or  friction,  compantiTely 
speaking,  would  take  place.     Then,  tbe 
question  is,  whether  the  plaintiff*s  patent 
is  for  the  application  of  that  principle. 
Now,  upon  looking  at  his  specificatioD, 
which  embodies  a  new  principle  in  a  new 
machine,  it  differs  materially  from  the  de- 
fendant's, which  is  for  the  purpose  merely 
of  packing,  for  in  the  plaintiff's  inTention 
it  is  essential  that  there  should  be  not 
only  the  intervention  of  soft  metal,  hot 
that  there    should    also  be  a  hard  rim 
covered  in  part  with  that  soft  metal,  or 
some  other  means  to  prevent  the  soft  metal 
from  expanding,  and  getting  out  of  iti 
place.     But  any  other  hard  rim,  covered 
with  soft  metal,  or  substances  covered  witk 
soft  metal,  are  part  of  that  machine.  Tkat 
is  no  part  of  the   defendant's  invention. 
Therefore,   I  think   the   discovery  of  the 
person  under  whom  the  plaintiff  claims 
is  not  merely  a  discovery  of  a  new  prin- 
ciple, but  of  a  new  principle  embodi^  in 
a  new  machine.     Then  Uiat  being  so,  if 
the  plaintiff  claims  a  patent  for  that  nev 
principle  embodied  in  a  new  noaehiDe,  and 
that  only  for  the  purpose  of  diminishing 
friction,  and  the  application  of  it,  is  only 
to  cases  where  there  is  pressure  as  well  as 
motion,  that  patent  is  perfectly  good ;  but 
if  he  has  also  claimed  in  it  the  application 
of  soft  metal  to  all  cases  of  stuflSng,  to 
include   fluids   of  every   description,  his 
patent  in  that  respect  is  for  an  old  inven- 
tion, and  is  void.     The  question  is  nov 
reduced  to   that  single   point.     I   enter- 
tained some  doubt,  during  the  argument 
upon  the  question,  whether  the  plaintiffs 
patent  is  simply  for  the  application  of  soft 
metal,  for  the  purpose  of  preventing  fric- 
tion where  there  is  pressure  and  motion,  or 
whether  it  is  not  also  for  the  application  of 
soft  metal  in  cases  of  stuffing-rods,  for  the 
purpose  of  excluding  air,  water,  or  other 
fluid.    If  the  determination  of  the  question 
depended   solely  upon   the   specification, 
and  the  title  of  the  patent  were  not  read,  I 
should  have  been  inclined  to  think  that 
the  plaintiff  claimed  both  ;  but  if  the  spe- 
cification and  the  title  be  read  together 
(and  the  specification  is  always  taken  to 
be   an   exemplification   of  the  thing  for 
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the  patent  is  obtained)  it  is  clear 
he  plaintiff's  claim  is  confined  to 
gs  in  cases  where  there  is  pressure 
aotion. — [His  Lordship  read  the  title 
plaintiff's  specification.]  That  ap- 
to  me  to  apply  only  to  cases  of 
gs.  I  think  the  concluding  part, 
also  improvements  in  oiling  or  lubri- 
the  same"  is  wholly  immaterial.  In 
ixt  place,  we  must  see  in  what  way 
scribes  the  machine  for  which  the 
:  is  granted. — [His  Lordship  read 
eater  part  of  the  plaintiff's  specifica- 
and  proceeded.]  Now,  had  it  not 
!br  the  title  of  this  patent,  by  which 
laintiff  appears  to  me  to  confine  his 
fcion  to  bearings,  there  would  be 
;  reason  to  contend  that  he  applied  it 
3  cases  in  which  rods  or  bars  were  to 
But  reciting  it,  in  conjunction  with 
tie,  I  think  the  plaintiff's  patent  does 
:tend  so  far,  and,  consequently,  that  it 
void  upon  that  ground.  The  steam- 
Q  is  the  example  of  the  case  in  which 
is  friction  and  pressure ;  but  in  the 
of  guide-rods  to  locomotive  steam- 
ss  there  is  a  bearing,  and  the  instance 
res  is  that  of  a  bearing.  As  it  is  my 
m  that  the  plaintifi^s  patent  is  con- 
to  these  cases,  no  part  of  it  includes 
d  invention,  and  consequently  the 
t  is  good. 

DERSON,  B. — I  concur.  The  defen- 
I  patent  seems  to  have  been  in  sub- 
i  a  combination  of  what  I  may  call 
n  and  tightness,  so  as  to  enable  the 
ng  parts  of  the  machine  to  move,  and 
0  be  air  and  fluid  tight,  whilst  in 
n.  That  was  the  object  of  the  patent, 
he  defendant  accomplished  that  ob- 
\j  means  which  had  no  reference  to 
iistinction  between  swift  and  slow 
n.  Then,  that  having  been  accom- 
id  by  means  of  a  soft  lining  of  metal, 
\d  of  the  old  padding  of  elastic  mate- 
it  was  discovered  that  this  soft  metal 
produces  the  effect  of  enabling  swift 
n  to  be  exercised  without  the  evolu- 
>f  heat.  After  discovering  such  prin- 
the  discoverer  conceives  the  idea— 
Y  rational  and  useful  one — of  apply- 
hat  principle  to  machines  in  which 
are  and  swift  motion  are  combined, 
\es  of  wheels  carrying  a  weight,  or  of 
having  a  reciprocative  motion  when 


under  pressure.  Now  the  plaintiff,  by  his 
specification,  describes  a  mode  of  forming 
a  lining  of  soft  metal,  which  bears  the 
pressure,  and  which  endures  swift  motion 
upon  its  surface  without  the  evolution  of 
heat  by  friction,  and  this  he  does  by  rims 
of  hard  metal,  with  soft  metal  between 
the  rims.  That  is  the  machine  by  which 
he  applies  the  principle  he  has  described. 
It  seems  to  me  to  be  a  very  reasonable 
subject-matter  for  a  patent,  and  that  it  is 
essentially  different  firom  the  defendant's 
patent.     The  rule  must  be  discharged. 

Platt,  B. — I  am  of  the  same  opinion. 
It  seems  to  me  that  these  two  patents  are 
essentially  different.  The  principle  of  the 
plaintiff's  patent  is  clearly  the  application 
of  soft  metal  for  the  purpose  of  diminishing 
the  effect  of  friction.  The  machine  is  evi- 
dently new.  The  defendant's  patent  is 
for  a  pump  worked  by  two  chambers,  each 
of  which  is  alternately  a  vacuum,  and  full 
of  water;  and  in  order  to  preserve  the 
vacuum,  it  is  necessary  to  prevent  the  intru- 
sion of  air,  and  to  prevent  the  escape  of 
the  water  in  its  passage  upwards  to  its 
proper  place  of  discharge.  Therefore,  the 
principal  object  of  that  machine  was  to 
prevent  the  improper  passage  of  fluid, 
whether  of  air  or  water.  But  it  is  said 
that  the  same  material  is  used  by  the  plain- 
tiff for  the  purpose  of  diminishing  the  effect 
of  pressure  as  was  used  for  preventing  the 
passage  of  fluids.  But  the  very  object  of 
the  defendant's  patent  is  to  produce  pres- 
sure. Take  away  the  pressure,  and  there 
is  an  end  of  his  invention ;  for  the  water 
would  escape,  and  the  air  would  take 
its  place.  It  is  the  juxtaposition  of  the 
moving  parts  of  the  machine,  and  the  ne- 
cessary pressure  thereby  occasioned,  which 
constitutes  the  very  essence  of  his  inven- 
tion. The  two  inventions,  therefore,  differ 
in  principle,  and  the  means  by  which  the 
inventions  are  carried  into  effect  differ 
also. 

Martin,  B. — I  am  of  the  same  opinion. 
Upon  the  whole  it  is  perfectly  plain,  from 
the  plaintiff's  specification,  that  his  inven- 
tion consists  in  the  prevention  of  friction 
by  the  adoption  and  application  of  soft 
metal.  This  invention  has  proved  very 
beneficial,  and  has  been  extensively  used. 
Now  the  defendant  used  this  soft  metal 
for  a  totally  different  purpose ;  and  it  is 
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obvious  from  bis  specification,  that  he 
never  had  the  least  idea  that  soft  metal 
would  be  of  the  slightest  utility  in  dimi- 
nishing fiiction.  I  think,  therefore,  that 
the  rule  must  be  discharged. 

Rule  discharged. 


} 


BRADLEY  AND  WIFE  V.  PHELPS. 


1852. 

July  10. 

Arbitration — Remitting  Award  hack  to 
Arbitrator — Validity  of  Award — Submis^ 
sion — •*  fVilful  Delay"  Meaning  of. 

Covenant  on  a  mortgage  deed.  Pleas — 
Non  est  factum  and  Payment,  After  issue 
the  cause  and  aU  matters  in  difference  were 
referred  to  arbitration ;  the  costs  of  the  cause 
of  the  reference  and  award  and  all  other 
costs  to  abide  the  event.  The  submission 
stipulated  that  **  if  either  party,  by  affected 
delay  or  otherwise,  should  wilfully  delay  or 
otherwise  wilfully  prevent  the  arbitrator 
from  makking  the  award,  he  should  pay 
costs ;  and  in  case  of  either  party  disputing 
the  validity  of  the  award,  and  moving 
the  Court  to  set  aside  the  same,  the  Court 
should  have  power  to  remit  the  matters  re- 
ferred to  the  arbitrator,"  The  arbitrator 
awarded  of  and  concerning  the  matters  re- 
f erred  **  that  on  a  settlement  of  all  matters 
in  difference,  accounts,  claims,  and  demands 
between  the  parties,  up  to  the  date  hereof, 
there  is  due  from  the  defendant  to  the  plain-- 
tiffSOOl.  I5s.  9d.,"  and  he  ordered  the  same 
to  be  forthwith  paid.  The  defendant  hav- 
ing moved  to  remit  the  award  to  the  arbitra- 
tor for  amendment,  and  also  that  upon  pay- 
ment  of  the  sum  awarded,  satisfaction  should 
be  entered  on  a  judgment,  and  that  the  plain- 
tiff should  pay  costs  by  reason  of  his  having 
wilfully  delayed  the  making  of  the  award, — 
Held,  first,  that  the  award  might  be  remitted 
back  to  the  arbitrator,  in  favour  of  the  defen- 
dant, who  disputed  the  validity  of  the  award, 
without  seeking  to  set  it  aside;  and  that  the 
clause  in  question  was  not  confined  to  cases  of 
applications  to  set  aside  an  award,  and  as 
against  the  party  disputing  the  validity  of  it. 

Secondly,  that  the  award  was  good  on  the 
face  of  it,  as  the  arbitrator  had  awarded  upon 
every  matter  in  difference, 

Semble — that  the  clause  relating  to  **  wil- 
ful delay"  did  not  apply  to  cases  where  an 


award  had  in  fact  been  made,  hut  to  ihosi 
eases  only  where  the  completion  of  the  awain 
is  prevented. 

This  was  a  rule  calling  upon  the  plain 
ti£fs  to  shew  cause  why  certain  matter 
referred  by  order  of  a  Judge  should  not  b( 
remitted  back  to  the  arbitrator  to  ameni 
his  award  by  awarding  as  to  the  causes  o 
action  referred  to  him,  and  why,  upoi 
payment  to  the  plaintiff,  A.  M.  Bradley 
of  the  sum  awarded  to  be  paid  by  the  de 
fendant  and  costs,  satisfJEU^on  should  noi 
be  entered  on  the  judgment  signed  againsi 
the  defendant,  and  why  A.  M.  Bradley 
should  not  pay  to  the  defendant  his  costs, 
as  between  attorney  and  client,  occasioned 
by  A.  M.  Bradley  having,  by  affected  delajf 
and  otherwise,  wilfully  delayed  the  ailn- 
trator  from  making  his  award. 

The  plaintiffs  had,  commenced  an  action 
against  the  defendant  for  breaches  of  cove- 
nants contained  in  two  indentures  of  mort- 
gage, by  reason  of  the  non-payment  of  pre- 
miums on  certain  policies  of  assurance  and 
of  the  principal  monies.  The  declaration 
contained  two  counts,  to  each  of  which  the 
defendant  pleaded  non  est  factum  and  pay- 
ment. After  issue  joined,  a  Judge's  order 
was  drawn  up  by  consent,  which  ordered 
''  that  the  cause  of  action,  and  all  matters 
in  difference,  claims,  and  demands  between 
the  parties  should  be  referred  "  to  an  arbi- 
trator. "  The  costs  of  the  cause  and  of  and 
incidental  to  the  said  reference  and  award) 
and  all  other  costs,  disbursements,  and  ex- 
penses which  either  of  the  parties  to  the 
order  should  be  put  to,  pay,  or  incur, 
should  abide  the  event  and  determination 
of  the  award,  and  to  be  taxed  by  the  arbi- 
trator, as  between  attorney  and  client" 
The  submission  also  contained  the  follow- 
ing clauses : — **  That  if  either  party,  by 
affected  delay  or  otherwise,  shall  wilfully 
delay,  or  otherwise  wilfully  prevent  the 
arbitrator  from  making  the  award,  he  or 
they  shall  pay  such  costs  to  the  other  or 
others  as  the  Court  shall  think  reasonable. 
And  in  case  of  either  party  disputing  the 
validity  of  the  award  so  to  be  made  and 
published  as  aforesaid,  or  moving  the  Conrt 
to  set  the  same  aside,  the  Court  shall  have 
power  to  remit  the  matters  hereby  agreed 
to  be  referred,  or  any  or  either  of  them,  ^o 
the  consideration  of  the  arbitrator." 
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The  award,  which  recited  the  order  of 
reference,  was  as  follows : — "  I  do  make 
and  publish  my  award  in  writing,  of  and 
concerning  the  matters  referred  to  me  in 
manner  following,  that  is  to  say,  I  find  that 
on  a  settlement  of  all  matters  in  difference, 
accounts,  claims,  and  demands  between 
the  parties,  up  to  the  day  of  the  date  here- 
of, there  is  due  from  the  defendant  to  the 
plaintiff,  A.  M.  Bradley  (the  other  plaintiff 
had  died  during  the  reference)  the  sum  of 
300/.  155.  9d.  sterling;  and  I  award  that 
the  sum  of  300/.  15^.  9d.  shall  be  accord- 
ingly forthwith  paid  by  the  defendant  to 
the  said  A.  M.  Bradley." 

The  submission  took  place  on  the  2nd 
of  August  1850,  and  the  award  was  made 
on  the  27th  of  May  1851.  The  defendant 
endeavoured  to  shew  that  the  plaintiffs 
had  wilfully  delayed  the  progress  of  refer- 
ence, but  the  affidavits  containing  such 
statements  were  contradicted  by  those  used 
by  the  plaintiffs. 

Butt  and  Maynard  shewed  cause. — The 
Court  has  no  power  to  send  this  award  back 
to  the  arbitrator.  That  can  be  done  in 
those  cases  only  where  a  party  disputes  the 
validity  of  the  award,  and  as  against  him. 
But  here  the  defendant  admits  the  validity 
of  the  award,  for  he  desires  that  satisfaction 
may  be  entered  up  upon  it.  Again,  an 
award  cannot  be  remitted  to  the  arbitrator, 
unless  it  be  bad  upon  the  face  of  it^ 
Webber  v.  Lee  (1),  Fuller  v.  Fenwick  (2). 
The  award  is  good  on  the  face  of  it,  for 
the  alleged  defect  is  cured  by  the  words 
de  pnemissis.  This  is  an  adjudication  of 
all  matters  referred  to  the  arbitrator — Rua^ 
sell  on  Arbitration,  262,  and  Baker  v.  Cot- 
terill(3).  The  clause  relating  to  wilful 
and  affected  delay  does  not  apply  to  cases 
where  the  award  has  been  completed,  but 
only  to  cases  where  the  delay  prevents 
the  completion  of  the  award.  The  words 
**  or  otherwise  wilfully  prevent  the  arbitra- 
tor from  making  his  award,"  establish  this 
position. 

Hawkins,  in  support  of  the  rule. — The 
award  is  bad.    The  arbitrator  ought  to  have 

(1)  1  Dowl.  &  L.  P.C.  584. 

(2)  3  Com.  B.  Rep.  705;  g.  c  16  Law  J.  Rep. 
(».a.)  C.P.  79. 

(3)  7  Dowl.  &  L.  P.C.  20;  s.  c.  18  Law  J.  Rep. 
(N.S.)  aB.  345. 


awarded  expressly  on  the  several  matters 
referred  to  him — Crosbie  v.  Holmes  (4). 

[Parke,  B. — There  the  arbitrator  was 
bound  to  state  in  what  manner  he  had  de- 
termined the  cause,  as  the  costs  were  to 
be  taxed  by  the  taxing  officer.] 

As  the  award  now  stands,  the  parties  do 
not  know  their  rights  under  the  award. 
The  arbitrator  ought  to  have  determined 
the  event  of  the  action  and  the  other  mat- 
ters in  difference,  and  until  he  did  this  he 
had  no  power  over  the  costs.  It  is  consis- 
tent with  this  award  that  both  issues  may 
have  been  found  for  the  defendant,  and 
that  the  sum  awarded  may  have  been  due 
on  a  balance  of  account  between  the  par- 
ties. The  award  ought,  therefore,  to  be 
remitted  to  the  arbitrator,  that  he  may  ad- 
judicate as  to  the  costs.  The  submission 
gives  the  arbitrator  no  discretion  as  to  the 
costs ;  the  costs  are  to  be  paid  by  the  party 
who  fails.  Again,  the  plaintiffs  have  been 
guilty  of  impeding  the  progress  of  the  re- 
ference by  affected  delay,  and  are  bound 
to  pay  costs. 

Parke,  B. — The  first  point  is,  whether 
it  is  competent  to  refer  the  award  back 
to  the  arbitrator,  on  the  application  of  the 
defendant,  against  whom  the  award  is  made ; 
the  defendant  not  seeking  to  set  it  aside. 
It  is  contended  that  no  reference  can  be 
remitted  back  to  the  arbitrator  in  favour 
of  a  party  who  disputes  the  validity  of  the 
award ;  but  that  it  can  only  be  done  by 
the  Court,  on  an  application  to  set  aside 
the  award  and  as  against  the  party  impeach- 
ing its  validity.  I  think,  however,  that 
so  narrow  a  construction  ought  not  to  be 
put  on  the  claim  in  question.  If  there  is 
ground  for  disputing  the  validity  of  the 
award,  it  is  competent  for  the  party  object- 
ing to  it  to  apply  to  the  Court  to  refer  it 
back  to  the  arbitrator ;  and  they  may  do 
so  in  like  manner  as  when  a  party  insists 
on  setting  aside  the  award.  Therefore,  if 
this  award  is  invalid,  the  Court  may,  on 
the  application  of  the  party  objecting  to  it, 
either  refer  it  back  to  the  arbitrator  or  set 
it  aside.  The  question,  then,  is,  whether 
the  award  is  valid.  It  is  argued  that  the 
arbitrator  ought  to  have  decided  in  express 

(4)  3  Dowl.  &  L.  P.C.  5^^ ;  8.  c.  15  Law  J.  Rep. 
(n.s.)  aB.  125. 


81  fi 


COURT  OF  EXCHEQUER : 


terms  the  several  issues  in  the  action,  and 
have  adjudicated  on  the  matters  in  differ- 
ence, and  taxed  the  costs.  The  cases  on 
this  suhject  have  certainly  gone  to  an 
extreme  degree  of  strictness.  I  think, 
however,  that  the  award  is,  upon  the  face 
of  it,  vaUd.  In  general,  where  there  is  a 
reference  to  an  arbitrator  to  decide  a  cause 
and  all  matters  in  difference,  if  the  costs 
of  the  cause  are  to  abide  the  event  of 
the  cause,  according  to  the  construction 
put  upon  such  a  submission  in  several 
cases,  it  means  thai  the  costs  are  to  be 
taxed  according  to  the  particular  event  of 
each  issue,  and  the  arbitrator  must  decide 
so  as  to  let  the  Court  understand  how  each 
issue  is  disposed  of ;  because  the  arbitrator 
has  no  discretion  as  to  costs,  and  their 
amount  is  to  be  ascertained  by  a  third 
person,  namely,  the  officer  of  the  court; 
and  a  particular  award  as  to  each  issue  is 
necessary  as  a  direction  to  him.  But  in 
this  case  the  whole  matter  is  left  to  the 
arbitrator,  both  the  decision  of  the  cause 
and  the  matters  in  difference,  and,  contin- 
gently, the  taxation  of  costs ;  so  that  it  is 
not  requisite  for  any  purpose  that  the  arbi- 
trator should  set  out  in  his  award  how  he 
has  decided  the  cause,  and  what  portion  of 
the  sum  awarded  is  referable  to  i^e  action, 
how  much  to  the  matters  in  difference,  and 
at  what  amount  he  has  taxed  the  costs. 
He  makes  a  general  award  **  of  and  con- 
cerning the  matters  referred  to  him ;"  by 
which  he  finds  **  that  on  a  settlement  of 
all  matters  in  difference,  accounts,  claims, 
and  demands  between  the  parties,  up  to 
the  day  of  the  date  thereof,"  a  certain  sum 
was  due  from  the  defendant  to  the  plaintiff. 
That  is  a  sufficient  award  upon  every  mat- 
ter in  difference.  Therefore,  upon  the  face 
of  the  award  there  is  no  objection.  If, 
indeed,  the  arbitrator  had  proceeded  to 
tax  the  costs  without  giving  the  defendant 
an  opportunity  of  shewing  how  much  those 
costs  ought  to  be,  that  might  have  afforded 
ground  for  moving  to  set  aside  the  award 
for  the  misconduct  of  the  arbitrator.  There 
is,  however,  no  suggestion  of  that.  It  is 
enough  to  say  that  the  reason  which  applies 
to  the  ordinary  case  of  costs  abiding  the 
event,  does  not  apply  to  this  ;  because  no 
separate  and  distinct  adjudication  is  neces- 
sary to  enable  a  third  party  to  ascertain 
the  amount  of  costs. 


Another  question  is,  wbetiier  this  caj 
comes  within  that  part  of  the  tnlmuaac 
which  enables  the  Court  to  awud  costs  i 
wilfully  delaying  the  making  of  tlie  awar 
My  present  impression  is*  thiat  that  dam 
does  not  extend  beyond  the  ordinary  ca 
where  the  arbitrator  is  prevented  by  eith 
of  the  parties  from  making  his  award ;  h 
the  facts  stated  in  the  affidaTits  render 
unnecessary  to  decide  that.  The  renudi 
ing  question  is,  whether  upon  pajrment  < 
the  siun  awarded  and  costs,  satisfaction 
to  be  entered  up.  That  depends  upon  tl 
affidavits.  Upon  the  whole  I  think,  lool 
ing  at  the  affidavits,  that  the  role  most  I 
discharged,  with  costs  (5). 

Rule  ducharged^  with  eoilt. 


.} 


HOLMXS  ▼.  SIXSMITH. 


1852 

May  27 

Stamp — AgreemeiU  —  FratMl— -  Tnttk 
Match. 

In  an  action  by  the  plaintiff  agauut 
stakeholder  to  recover  a  sum  of  money  da 
posited  as  a  wager  on  a  trotting  match  by  lH 
plaintiff  whose  horse  was  beaten^  the  plakU^ 
for  the  purpose  of  proving  frauds  which  cot 
sisted  in  one  horse  having  been  substitutt 
for  another,  tendered  in  evidence  an  m 
stamped  agreement  relating  to  the  mgtch. 

Held,  that  it  was  admissible  without  beit 
stamped. 

Assumpsit  for  money  had  and  receivec 

Plea,  non  assumpsit. 

At  the  trial,  before  Cresswell,  J.,  at  tli 
Liverpool  Spring  Assizes,  the  followin 
facts  appeared : — The  action  was  brought  t 
recover  a  sum  of  money  deposited  by  tb 
plaintiff  with  the  defendant,  as  the  stskc 
holder  on  a  trotting  match  run  betwee 
the  plaintiff's  horse  and  a  horse  the  pro 
perty  of  one  Williams,  named  "  Flyioj 
Cloud.'*  The  horse  of  Williams  havinj 
won  the  race,  the  defendant  paid  the  stske 
over  to  Williams  in  defiance  of  a  notice  no 
to  do  so  given  him  by  the  plaintiff. 

On  behalf  of  the  plaintiff,  it  was  con* 
tended,  that  wagers  on  trotting  matdiei 
were  illegal,  and,  therefore,  that  he  wtf 

(5)  No  other  Judge  wai  present. 
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entitled  to  recover  the  stakes.     This  point 
was  overruled  hy  the  Judge. 

It  was  then  stated  hy  the  plaintiff's 
counsel  that  he  had  been  induced  by  fraud 
to  make  the  wager,  the  fraud  being  that 
"  Flying  Cloud"  was,  in  truth,  another 
horse,  named  "  The  Oneida  Chief,"  dis- 
guised by  paint,  and  in  support  of  his  case 
he  tendered  in  evidence  the  articles  of 
agreement  relating  to  the  race.  These 
articles  not  being  stamped,  the  defendant's 
counsel  objected  to  their  admission  ;  they 
were,  however,  received  by  the  learned 
Judge,  and  a  verdict  having  been  found 
for  the  plaintiff,  leave  was  given  to  the 
defendant  to  move  to  enter  a  nonsuit  on 
the  point. 

WilkinSy  Serj,  having,  in  Easter  term, 
obtained  a  rule  nisi  to  enter  a  nonsuit, — 

Knowles,  E.  JameSf  and  T,  Jones  shewed 
cause. — The  agreement  was  admissible  in 
evidence.  The  rule  as  to  this  point  is,  that 
documents  requiring  a  stamp  are  not  ad- 
missible in  evidence  when  offered  as  valid 
documents,  unless  they  are  stamped ;  but 
the  rule  is  different  when  they  are  tendered 
in  evidence  for  a  collateral  purpose,  as  for 
instance,  to  prove  fraud.  Were  the  rule 
otherwise,  a  wide  opening  would  be  given  to 
fraud,  as  the  guilty  parties  would  be  careful 
not  to  stamp  agreements.  The  law  is  so 
laid  down  in  Coppock  v.  Bower  (I),  which 
was  the  case  of  a  party  who  had  made  an 
illegal  written  agreement  not  to  proceed 
with  an  election  petition  before  a  commit- 
tee of  the  House  of  Commons.  So  in  The 
Queen  v.  Gompertz  (2),  which  was  an  in- 
dictment for  a  conspiracy  to  defraud  the 
prosecutor,  a  warrant  of  attorney  given  to 
him  to  induce  him  to  accept  bills  of  ex- 
change was  held  to  be  admissible  without 
a  stamp.  In  Smari  v.  Nokes  (3)  the  de- 
fendant by  a  certain  document  admitted 
the  debt,  but  stated  that  it  had  been  paid 
by  a  bill  of  exchange,  and  the  Court  held 
that  the  bill  of  exchange,  although  im- 
properly stamped,  was  receivable  for  the 
purpose  of  negativing  the  inference  of  pay- 

(1)  4  Mee.  &  W.  861 ;  :e.  8  Law  J.  Rep.  (n.s.) 
Ezeb.  9. 

(2)  9  aB.  Rep.  824;  i.e.  16  Law  J.  Rep.(N.8.) 
as.  121. 

(8)  6  Man.  &G.911:  s.  c.  13  Law  J.  Rep.(i7.8.) 
C.P.  79. 
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ment  by  means  of  the  bill  of  exchange. 
Keahle  v.  Payne  (4)  and  Enthoven  v.  Hoyle 
(5)  are  to  the  same  effect.  In  Williams  v. 
Gerry  (6),  which  will  be  relied  on  by  the 
other  side,  a  bill  of  sale  was  held  to  be  in- 
admissible, but  then  that  was  on  the  ground 
that  the  document  was  put  forth  as  a  valid 
agreement. 

Wilkifts,  Serj,  and  Henderson,  in  support 
of  the  rule. — All  agreements  valid  on  the 
face  of  them,  and  capable  of  being  enforced 
between  the  parties,  are  inadmissible  in 
evidence  unless  they  are  stamped.  The 
stamp  acts  were  passed  for  the  purposes  of 
the  revenue,  and  it  would  be  unreasonable 
to  make  the  necessity  of  stamping  a  docu- 
ment depend  upon  the  fact  of  the  parties 
intending  to  put  it  in  force.  Besides,  third 
parties  might  have  an  interest  in  the  docu- 
ment, or  require  to  use  it.  In  this  case 
the  agreement  was  valid  on  the  face  of  it 
and  obligatory  upon  one,  and  perhaps  upon 
both  contracting  parties.  If  the  plaintiff 
had  won  he  might  have  treated  the  agree- 
ment as  legal,  and  after  getting  it  stamped 
might  have  sued  the  defendant  upon  it. 
The  cases  cited  on  the  other  side  do  not 
apply,  as  they  arc  cases  where  the  docu- 
ment was  admitted  to  shew  that  it  was 
invalid  upon  the  face  of  it.  The  Queen  v. 
Gompertz  when  understood  is  no  exception 
to  this  view,  as  that  was  the  case  of  a  one- 
sided instrument,  which  the  only  party  who 
had  signed  it  sought  to  enforce  against 
another. 

Pollock,  C.B. — The  rule  must  be  dis- 
charged. It  is  impossible  to  distinguish 
this  case  from  The  Queen  v.  Gompertz, 
There  the  warrant  of  attorney  was  good 
upon  the  face  of  it,  and  in  the  present  case 
the  document  sued  on  is  a  legal  one,  the 
only  ground  of  impeaching  it  being  that  it 
amounts  to  a  fraud.  Where  a  party  has 
been  defrauded  by  means  of  an  agreement, 
it  cannot  be  necessary  that  the  party  ag- 
grieved should  stamp  it  before  he  can  get 
back  his  money.  An  agreement,  in  my 
opinion,  does  not  require  a  stamp  unless  it 
is  used  as  and  for  an  agreement.  No  stamp 

(4)  8  Ad.  &  E.  655 ;  a.  c.  7  Law  J.  Rep.  (n.s.) 
ae.  218. 

(6)  Ante,  C.P.  100. 

(6)  10  Mee.  &  W.  296;  s.  c.  1 1  Law  J.  Rep. (n.8.) 
Exch.  389. 
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is  necessary  where  the  instrument  is  part 
of  the  machinery  of  the  fraud.  In  civil 
cases  a  document  must  be  stamped  when 
used  as  an  agreement,  but  not  when  it  is 
used  for  a  collateral  purpose;  as,  for  in- 
stance, if  used  as  a  piece  of  paper  to  iden- 
tify some  person  by  its  being  found  in  his 
possession,  or  to  connect  one  person  with 
another,  or  to  connect  two  pieces  of  paper 
together,  and  the  like.  So  in  criminal 
cases  an  instrument  used  for  the  purpose  of 
establishing  crime  does  not  require  a  stamp. 
In  forgery  the  forged  instrument  is  received, 
although  without  a  stamp  or  improperly 
stamped.  My  Brother  Martin  put  this 
case  during  the  argument :  supposing  the 
plaintiff  had  claimed  the  stake  under  the 
agreement,  and  it  turned  out  that  his  horse 
was  beaten  in  the  race,  could  he  have 
afterwards  set  up  the  fraud  ?  Probably 
not ;  having  once  affirmed  the  contract  he 
could  not  afterwards  claim  his  money  back 
on  the  ground  of  fraud.  He  could  not 
blow  hot  and  cold.  The  plaintiff's  argu- 
ment is,  in  truth,  this:  first,  that  the  con- 
tract was  illegal,  and,  therefore,  that  a 
stamp  was  not  necessary  ;  and,  secondly, 
that  the  contract  was  fraudulent,  and,  there- 
fore, that  the  same  result  followed. 

Alderson,  B. — I  agree  with  the  Lord 
Chief  Baron.  The  plaintiff's  case  is,  that 
the  defendant  improperly  paid  over  his, 
the  plaintiff's,  money.  To  shew  that, 
the  plaintiff  proves  that  a  gross  fraud 
was  practised  upon  him.  How  can  the 
fraud  be  proved  so  satisfactorily  as  by  pro- 
ducing the  piece  of  paper  purporting  to  be 
an  agreement?  The  plaintiff  does  not  set 
it  up  as  an  agreement.  He  says  it  is  a 
pre-concerted  fraud.  The  principle  in 
Coppock  V.  Bowers  applies  ;  there,  indeed, 
the  paper  appeared  to  be  illegal  on  the 
face  of  it :  here,  the  illegality  is  made  ap- 
parent by  shewing  that  it  formed  a  part  of 
a  fraud.  In  both  cases  the  document  is 
not  set  up,  but  knocked  down  by  shewing 
it  to  be  either  apparently  illegal  or  a  fraud. 
Suppose  two  men  conspire  to  cheat  an 
ignorant  man  of  his  money  by  means  of 
bills  of  exchange  improperly  stamped,  ac- 
cording to  the  defendant's  argument  those 
bills  would  be  inadmissible  as  a  means  of 
proving  the  fraud. 

Platt,  B.  concurred. 

Martin,  B. — I  am  of  the  same  opinion. 


The  case  is  not  distinguishable  from  The 
Queen  v.  Gompertz.  But  for  that  case,  I 
should  not  have  so  clear  an  opinion  as  the 
rest  of  the  Court.  For  when  the  law  says 
that  certain  documents  shall  be  stamped, 
and  shall  not  be  admissible  in  evidence 
unless  they  are  stamped,  persons  are  bound 
to  have  them  stamped,  and  the  parties  in 
this  case  have  not  done  so.  I  think,  how- 
ever, that  we  are  concluded  by  The  Queen 
v.  Gompertz, 

Rule  discharged. 


;.} 


FULLER  AND  OTHERS  9.  EARLE. 


1852 

June  5 

Judgment  —  Order  of  Judge  charging 
Shares—l  ^  2  Vict.  c.  110.  s.  li. —Shares^ 
Deposit  and  Transfer  of — Equity, 

The  defendant  being  the  registered  owner 
of  200  shares  of  a  joint-stock  company  de- 
posited the  certificates  thereof  with  E,  as  a 
security  for  money  advanced.  He  afler' 
wards  borrowed  a  further  sum  from  an  in- 
surance office,  of  which  C.  was  a  director^ 
and  E,  and  C.  being  sureties  for  tlu 
repayment  of  that  sum,  he  executed  accord- 
ing to  the  Joint-Stock  Act  a  transfer  to 
C,  of  the  shares,  accompanied  by  a  declara- 
tion of  the  terms  of  the  transfer,  and  deU- 
vered  both  instruments  to  C,  Judgment  for 
the  recovery  of  the  sum  advanced  having 
been  obtained  by  the  insurance  office,  and  a 
Judge's  order  nisito  charge  the  shares  having 
been  made,  C,  subsequently  requested  the 
joint-stock  company  to  transfer  the  shares 
into  his  name,  which  they  refused,  and  the 
shares  remained  standing  in  the  name  of  the 
defendant. 

The  Court  made  the  Judge* s  order  abso- 
lute, holding  that  the  shares  were  to  be  con- 
sidered as  standing  "  in  the  defendant's  name 
in  his  own  right,"  within  the  meaning  of 
the  1  ^  2  Vict,  c.  110.  *.  14,  and  that  the 
relief  of  the  creditors  was  in  equity. 

This  was  an  application,  on  the  part  of 
the  plaintiffs,  being  judgment  creditors,  to 
the  Court  to  confirm  an  order  of  Martin, 
B.,  whereby  200  shares  in  a  joint-stock 
company,  called  the  Professional  Life  As- 
surance Company,  were '  charged  with 
payment  of  a  judgment  debt  due  to  the 
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plaintiffs.  The  case  having  come  on,  at 
chambers,  before  Pollock,  C.B.,  was  by 
him  referred  to  the  Master,  who  made 
the  following  report. 

The  Professional  Life  Assurance  Com- 
pany is  a  joint-stock  company,  which  was 
completely  registered  under  the  7  &  8 
Vict.  c.  110,  the  shares  being  transferable, 
pursuant  to  the  act  and  the  deed  of  settle- 
ment. In  June  1848  the  defendant  ob- 
tained from  a  Mr.  Elderton,  who  had  been 
his  attorney,  a  loan  of  100/.  to  enable  him 
to  purchase  200  original  shares  in  the 
company.  He  was  then  and  is  still  indebted 
to  Mr.  Elderton,  in  an  amount  which 
together  with  this  100/.  exceeds  the  present 
value  of  his  shares.  The  100/.  was  ad- 
vanced by  Mr.  Elderton  in  1848.  The 
200  shares  were  thereupon  allotted  to  the 
defendant,  and  were  entered  in  his  name  in 
the  books  of  the  company.  The  certifi- 
cates of  these  shares  were  at  the  same  time 
deposited  by  the  defendant  with  Elderton 
as  a  security  for  the  entire  amount  due  to 
him,  and  they  have  remained  in  his  cus- 
tody ever  since.  In  August  1850  notice 
not  to  part  with  these  shares  was  given 
by  John  Elderton  to  the  company.  In 
June  1851  (for  the  purpose  of  paying 
part  of  his  debt  to  Mr.  Elderton),  the 
defendant  through  Elderton  negotiated  a 
loan  of  175/.  from  the  Age  Life  Assurance 
Company,  in  which  at  the  same  time  he 
insured  his  life,  and  Elderton  and  Mr. 
Cockell,  a  director  of  the  last-mentioned 
office,  who  was  aware  of  the  object  of  the 
loan,  as  sureties  for  the  defendant,  joined 
with  him  in  a  bond  to  the  office  conditioned 
for  the  repayment  of  the  loan  and  insur- 
ance premiums  by  instalments,  and  by 
which  in  the  event  of  any  instalment  not 
being  paid  the  whole  amount  was  to  become 
due.  The  defendant  at  the  same  time,  as 
an  indemnity  to  Cockell,  with  the  consent 
of  Elderton,  executed  a  transfer  of  the 
200  shares  in  the  Professional  Life  Assur- 
ance Company  to  Cockell,  in  the  form 
prescribed  by  the  7  &  8  Vict.  c.  110.  He 
also  signed  a  declaration  to  accompany 
the  same,  stating  the  times  of  the  trans- 
fer, and  delivered  them  both  to  Cockell, 
it  being  also  understood  at  the  time,  be- 
tween Elderton  and  Cockell,  that  should 
the  latter  ultimately  sustain  any  loss,  he 


should  be  indemnified  by  the  former. 
Upon  the  second  instalment  under  the 
bond  becoming  due  in  December  last,  it 
was  not  paid  by  the  defendant,  and  Elderton 
and  Cockell  thereupon  received  a  notice 
from  the  Age  Office  claiming  the  whole 
amount  of  the  bond  from  them.  On  the 
4th  of  February  last  Cockell  lodged  the 
transfer  to  him  of  the  200  shares  at  the 
office  of  the  Professional  Life  Assurance 
Association,  and  requested  the  officer  to 
transfer  the  shares  into  his  name;  which 
the  officer  refused  to  do  on  the  ground 
that  he  had  been  previously  served  with  a 
copy  of  the  order  of  Martin,  B.,  and  had 
also  previously  received  the  notice  from 
Mr.  Elderton  before  mentioned.  The 
shares  are  therefore  still  standing  in  the 
books  of  the  company  in  the  name  of  the 
defendant. 

Under  these  circumstances,  if  your  Lord- 
ships should  be  of  opinion  that  the  shares 
were  chargeable  in  these  actions  at  any 
time  before  a  transfer  was  made  in  the 
books  of  the  company,  I  do  report  that 
there  were  at  the  time  of  the  making  of 
the  said  order  of  Martin,  B.  200  shares 
to  which  this  said  order  could  apply. 
But  if  your  Lordships  should  not  be  of 
that  opinion,  then  I  do  report  that  there 
were  not  at  the  time  of  the  making  of  the 
last-mentioned  order  any  shares  to  which 
the  same  could  apply. 

Z).  Keane  shewed  cause  on  behalf  of 
Cockell.— The  order  for  charging  the  shares 
ought  not  to  have  been  ma<le,  and  must 
be  discharged.  The  question  turns  upon 
the  meaning  of  the  14  th  section  of  the 
1  &  2  Vict.  c.  110,  which  empowers  a 
Judge  on  the  application  of  a  judgment 
creditor  to  charge  with  the  payment  of  the 
amount  of  a  judgment  any  shares  of  a 
judgment  debtor,  "standing  in  his  name 
in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him.'*  Some  light  is 
thrown  upon  the  meaning  of  these  words 
by  the  language  of  the  7  Geo.  2.  c.  8. 
s.  8,  which  speaks  of  stock  standing  in 
**  their  own  right"  or  "  their  own  name,** 
thus  drawing  a  distinction  between  the  two 
cases.  The  words  '*  standing  in  his  own 
right"  refer  to  property  of  which  the 
party  is  the  absolute  owner.     The  words 
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"in  his  own  right"  are  to  be  found  in 
the  88th  section  of  the  1  &  2  Vict.  c.  110. 
The  125th  section  of  the  same  act  also 
illustrates  this  view  of  the  case.  In  like 
manner  the  words  of  the  89th  section  "  for 
his  use  and  benefit"  assists  in  the  inter- 
pretation of  the  section  in  question.  The 
defendant  Earle  has  transferred  the  pro- 
perty in  the  shares  to  Mr.  Cockell,  he 
further  has  parted  with  the  certificates  of 
them,  he  has  therefore  done  everything  to 
take  the  property  out  of  himself.  The 
52nd  section  of  the  Joint-Stock  Companies 
Registration  Act,  7  &  8  Vict.  c.  110, 
mt^es  the  certificate  primd  facie  evidence 
of  the  title  of  the  shareholder  to  the  share. 
The  54th  and  other  sections  may  be  relied 
on  by  the  other  side ;  but  these  clauses  were 
enacted  merely  for  the  protection  of  the 
several  companies.  He  referred  to  Robin- 
son  V.  Burhidge  (1),  Fortescue  v.  Barnett 
(2),  Bumes  v.  Pennell  (3),  London  and 
Brighton  Railway  Company  v.  Fairclough 
(4),  Doe  d.  HuU  v.  Greenhill  (5),  Smith 
v.  Smith  {6),  This  is  a  case  of  reputed 
ownership— iVe/«o?i  v.  the  London  Assurance 
Company  (7)  and  Ex  parte  Watkins  (8). 

Bovill,  for  Elderton. — The  14th  section 
of  the  1  &  2  Vict.  c.  110.  does  not  apply, 
and  no  order  to  charge  stock  can  be  made 
where  it  stands  in  the  name  of  the  party 
himself  and  also  another.  That  section  is 
intelligible  if  it  is  made  to  apply  to  that 
property  only  in  which  the  party  is  inter- 
ested. There  was  a  bond  fide  debt  due 
from  Earle  to  Cockell  and  Elderton,  and 
the  latter  are  equitable  mortgagees.  The 
phrase  **  standing  in  his  name  in  his  own 
right"  means  standing  in  his  own  sole 
right. 

M.  Smithy  for  the  plaintiffs,  was  not 
called  upon. 


(1)  IDLawJ.  Rep.(N.8.)C.P.  242;  s.c.  1  L.  M. 
&  P.  94. 

(2)  3  Myl.  &  K.  36;  8.c.  2  Law  J.  Rep.  (n.s.) 
Chanc.  106. 

(3)  2  H.L.  Cas.  497. 

(4)  2  iMan  &G.674;  s.c.  10  Law  J.  Rep.  (n.s.) 
C.P.  133. 

(5)  4  B.  &  Aid.  684. 

(6)  2  Cr.  &  M.  231 ;  8.  c.nom.  Smith  ».  Master- 
man,  3  Law  J.  Rep.  (n.s.)  Exch.  42. 

(7)  2Sim.  &  8.  292. 

(8)  2  Mont.  &  Ayr.  348. 


Martin,B.  (9). — This  order  for  charging 
the  stock  must  be  made  absolute.     The 
defendant  appears  on  the  register  of  the 
company  as  the  owner  of  the  shares.     He 
has  power  to  transfer  the  shares  in  a  cer- 
tain specified  mode,  but  until  his  name  ii 
erased  from  the  register  of  shareholders,  he 
is  bound  to  pay  all  calls  and  entitled  to  all 
the  benefits  belonging  to  the  shares.     The 
question  is,  whether  these  shares  are  stand- 
ing in  the  defendant's  name  in  his  own  right 
If  he  were  a  trustee  merely,  and  had  been 
so  originally,  a  doubtful  question  might 
arise.     Here  the  defendant  is  entitled  to 
the  shares  as  against  everyone.     Then  a 
creditor  obtains  a  judgment,  and  desires  to 
be  put  in  the  same  situation  as  the  debtor. 
If  the  shares  are  not  sufficient  to  satisfy^ 
the  claim,  the  debtor  gets  nothing ;  but  if 
they  are  sufficient  to  pay  the  charge  of  the 
creditor,  the  debtor  is  entitled  to  the  sur- 
plus so  standing  in  his  name.     This  deci- 
sion works  no  hardship   to  the  clients  of 
Mr.  Bovill  and  Mr.  Keane,  except  in  this 
respect,  that  it  is  hard  that  they  ^ould  be 
drawn  into  equity  for  the  purpose  of  ob- 
taining relief.      The  15  th  section  of  the 
1  &  2  Vict.  c.  110.  confirms  this  view  of 
the  case,  as  it  enacts  that  no  disposition 
of  stock  as  shares  by  a  judgment  debtor 
after  a  conditional  order  has  been  obtained 
shall  be  valid  as  against  a  judgment  cre- 
ditor.    The  case   referred  to,  which  was 
decided  upon  the  Statute  of  Frauds,  was 
different,  as  in  that  case  there  was  another 
trust  to  be  performed  with   reference  to 
the   property   taken   in   execution.     The 
objects  of  the  Stock-jobbing  Act  are  also 
very  different  from  the  statute  in  question. 
The  intention  of  that  act  was  to  provide 
that  the  party  who  might  sell  the  stock 
should  have  dominion  over  the  thing  that  he 
sold.    Again,  the  reputed  ownership  in  the 
Bankrupt  Act,  which  has  been  referred  to, 
has  no  bearing  on  the  point,  or  if  it  has, 
it  is  in  favour  of  the  plaintiffs.  Tlie  words 
in  the  88th  and  89th  sections  of  the  1  &  2 
Vict.  c.  110,  although  somewhat  similar 
to  the  language  of  the  14th  section,  are  yet 
used  in  a  difi'erent  sense.     The  decisions 
of  The  London  and  Brighton  Railway  Com- 


(9)  His  Lordship  sat  apart  fVom  the  rest  of  the 
Court 
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pany  v.  Fairckmgh  and  Barnes  v.  Pennell 
are  no  doubt  quite  correct. 

M,  Smith  asked  for  costs,  citing  Demp- 
ster V.  Earl  of  Glengall  (10). 

Martin,  B. — The  rule  will  be  absolute, 
without  costs. 

Rule  absolute^  without  costs^ 


1852  f  BKNHAM  V.    THE   UNITED  GUA- 

j  i       "S        RANTEE    AND    LIFE    ASSUR- 

Une  7.       ^       j^^^^  COMPANY. 

Assurance^  Policy  of — Statement  not 
amounting  to  Warranty. 

A  policy  of  assurance  against  any  loss  by 
the  want  cf  integrity,  honesty,  or  fidelity  of 
one  R.  W,  in  his  employment  as  secretary  to 
the  Marylebone  Literary  and  Scientific 
Institution,  was  granted  by  the  defendants 
to  the  plaintiff.  The  basis  of  the  contract 
was  recited  to  be  a  statement  in  writing  by 
the  treasurer  of  the  institution  lodged  at  the 
office  of  the  company,  containing  a  declara- 
tion of  the  truth  of  the  answers  thai  had 
been  given  to  the  questions  contained  in  the 
proposal  for  the  policy;  and  there  was  a 
proviso  that  any  fraudulent  mis-statement  or 
suppression  in  that  declaration  should  render 
the  policy  void  from  the  beginning.  The 
statement  referred  to  contained  (inter  alia) 
the  following  questions  and  answers :  **  In 
what  capacity  do  you  intend  to  employ  the 
applicant;  and  with  reference  to  this  question 
will  you  state,  as  far  as  circumstances  will 
permit,  the  nature  of  his  intended  duties  and 
responsibilities?" — **  He  is  secretary  of  the 
—  Literary  Institution,  of  which  I  am 
treasurer." — "  The  checks  which  will  be 
used  to  secure  accuracy  in  his  accounts,  and 
when  and  how  often  they  will  be  balanced 
and  closed  ?" — **  Examined  by  finance  com- 
mittee every  fortnight." 

Held,  that  this  statement  that  the  accounts 
of  R.  fV.  would  be  examined  once  a  fort- 
night by  the  finance  committee  of  the  institu- 
tion did  not  amount  to  a  warranty ;  and  that 
the  defendants  were  liable  upon  the  policy 
for  a  loss  occasioned  in  consequence  of  the 
finance  committee  neglecting  to  examine  his 
accounts  in  the  manner  specified. 

(10)  4  Irish  Jurist,  20. 


Covenant,  against  the  defendants,  on  a 
policy  of  insurance.  The  declaration  al- 
leged, that  on  the  Idth  of  May  1850,  by  a 
certain  instrument  or  policy  of  gnarantie, 
sealed  with  the  common  corporate  seal  of 
the  defendants  (making  profert),  after 
reciting,  that  the  Marylebone  Literary 
and  Scientific  Institution  had  agreed  to 
take  into  their  service  and  to  employ  as 
secretary  one  R,  W.  in  the  said  policy  of 
guarantie  described,  upon  the  condition  of 
his  procuring  a  sufficient  surety  to  gua- 
rantee the  plaintiff,  therein  described  as 
and  then  being  the  treasurer  of  the  said 
institution,  to  the  extent  of  200/.,  against 
loss  occasioned  by  the  want  of  integrity, 
honesty,  or  fidelity  of  the  said  R.  W.  in 
such  service  or  employment ;  and  that  in 
performance  of  the  said  condition  the  said 
R.  W.,  with  the  concurrence  of  the  plaintiff 
as  such  treasurer,  had  agreed  with  the 
defendants  for  the  grant  by  them  to  the 
plaintiff  of  that  policy  of  guarantie ;  and 
that  as  the  basis  of  the  contract  for  such 
guarantie,  the  plaintiff  had  lodged  at  the 
office  of  the  defendants  a  certain  statement 
or  document  in  writing,  in  the  policy  of 
guarantie  described  as  **  Employers*  Gua- 
rantie Proposal,  No.  624,"  containing, 
amongst  other  things,  a  declaration  signed 
by  the  plaintiff  of  the  truth  of  the  answers 
thereby  given  to  the  questions  therein 
contained ;  and  also  reciting  that  R.  W.  had 
paid  to  the  defendants  or  their  duly  autho- 
rized agent  or  officer,  the  sum  of  21.  lOs. 
as  the  premium  or  consideration  for  such 
guarantie  as  thereinafter  expressed,  for  the 
space  of  one  year,  commencing  on  the  13th 
of  May  1850,  and  terminating  on  the  Idth 
of  May  1851,  both  inclusive :  it  was  wit- 
nessed, that  the  defendants,  fully  relying 
on  the  truth  of  the  declaration  contained 
in  the  said  statement  or  document,  did 
thereby  agree  and  declare  that  during  the 
space  of  one  year,  commencing  and  ter- 
minating as  aforesaid,  and  aften^-ards 
during  every  succeeding  year  in  respect  of 
which  the  defendants  should  consent  to  re- 
ceive, and  the  said  R.  W.  and  the  plaintiff, 
or  one  of  them,  should  before  or  upon  the 
13th  of  May  in  the  same  year  pay,  or 
cause  to  be  paid,  unto  the  said  defendants, 
or  unto  such  officer  or  agent  thereof  as 
should  be  duly  authorized  by  the  directors 
of  the  company  to  receive  the  same,  the 
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annual  premium  or  sum  of  2l,  lO^.,  &c., 
the  general  funds  and  property  for  the 
time  heing,  and  the  subscribed  capital  of 
the  company,  but  none  of  the  members 
or  oflScers  thereof  individually  or  per- 
sonally, should  to  the  extent  or  amount 
in  the  whole  of  200/.,  &c.,  but  to  no  fur- 
ther or  greater  extent  or  amount,  be  sub- 
ject and  liable,  according  to  the  deed  of 
settlement  and  rules  of  the  company,  to 
satisfy,  reimburse,  and  make  good  unto 
the  plaintiff  or  other  the  treasurer  for  the 
time  being  of  the  said  institution,  or  the 
representatives  or  assigns  of  the  said  insti- 
tution, within  three  calendar  months  next 
after  proof  should  be  given,  to  the  reason- 
able satisfaction  of  the  directors  of  the  said 
company,  of  the  occurrence  of  such  next- 
mentioned  loss,  every  loss  whatsoever 
which  during  the  continuance  of  the 
liability  of  the  company  under  the  said 
policy  should  be  sustained  by  the.  trea- 
surer of  the  said  institution  by  reason  or 
in  consequence  of  the  want  of  integrity, 
honesty,  or  fidelity  of  the  said  R.  W.  in 
or  arising  out  of  his  employment  as  such 
secretary  of  the  said  institution.  And  it 
was  by  the  policy  of  guarantie  provided, 
that  (so  far  as  the  next-mentioned  rules 
and  regulations  were  capable  of  applica- 
tion to  the  same,)  the  said  policy  and  the 
guarantie  thereby  granted  or  undertaken 
should  be  subject  and  liable  to  the  rules 
of  the  said  company  referred  to  by  the 
notice  of  even  date  therewith,  thereupon 
indorsed,  and  to  all  other  the  then  existing 
rules  and  regulations  of  the  company  rela- 
tive to  policies  of  guarantie  and  guaranties 
granted  or  undertaken  thereby,  and  that 
in  the  same  manner  as  if  all  the  said  rules 
and  regulations  were  actually  incorporated 
at  length  in  the  policy  with  especial  refe- 
rence thereto.  The  declaration  then  pro- 
ceeded to  set  out  the  notice,  as  follows  : — 
**Take  notice,  that  by  the  rules  which  in 
the  first  schedule  to  the  deed  of  settlement 
of  this  company  are  numbered  130,  131, 
132,  134,  135,  and  136,  (and  to  which  you 
are  referred  for  more  particular  informa- 
tion), it  is  provided  to  the  effect,  that  any 
fraudulent  mis-statement  or  suppression 
in  any  declaration,  in  consequence  of  and 
with  express  reference  to  which  a  policy  of 
guarantie  is  granted  by  the  company,  ren- 
ders such  policy  void  from  the  beginning." 


After  setting  out  other  conditions,  which 
are  not  material,  the  declaration  proceeded 
to  allege  that  the  statement  or  document 
referred  to  in  the  policy  of  guarantie,  and 
therein  described  as  **  Employers'  Guarantie 
Proposal,  No.  624,**  contained  certain  ques- 
tions and  answers,  and  among  them  as 
follows :  thirdly,  "  In  what  capacity  do 
you  intend  to  employ  the  applicant ;  and 
with  reference  to  this  question,  will  you 
state,  as  far  as  circumstances  will  permit, 
the  nature  of  his  intended  duties  and 
responsibilities?"  The  answer  to  which 
was,  **  Mr.  W.  is  secretary  of  the  Maryle- 
bone  Literary  Institution,  of  which  I  am 
the  treasurer."  Another  of  which  said 
questions  was,  "  The  checks  which  will  be 
used  to  secure  accuracy  in  his  accounts, 
and  when  and  how  often  they  will  be 
balanced  and  closed?"  The  answer  to 
which  was,  *'  Examined  by  finance  com- 
mittee every  fortnight."  After  setting  out 
the  other  questions  and  answers,  the  decla- 
ration averred  that  the  said  answers  and 
the  said  declarations  concerning  them  were 
true.  The  declaration  then  set  forth,  that 
whilst  R.  W.  remained  and  continued  such 
secretary,  and  during  the  continuance  of 
the  liability  of  the  company  under  the 
policy  of  guarantie,  to  wit,  &c.  R.  W.,  in  the 
capacity  of  and  in  the  course  of  his  employ- 
ment and  duties  as  such  secretary,  was 
intrusted  with  and  held  for  the  benefit  and 
on  account  of  the  institution  divers  sums 
of  money,  in  the  whole  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  of 
188/.  lis.  Id,;  and  the  same  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  by 
reason  and  in  consequence  of  the  want  of 
integrity  of  R.  W.  in  his  employment  as 
such  secretary,  to  wit,  by  his  embeazle- 
ment  thereof,  became  and  was  wholly  lost, 
to  wit,  to  the  institution  and  the  plaintiff 
as  such  treasurer ;  and  the  plaintiff  and  the 
institution  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  not  before,  dis- 
covered and  had  notice  of  the  same :  it 
then  averred  due  notice  to  the  defendants, 
according  to  the  terms  of  the  policy,  and 
concluded  by  stating,  with  the  usual  ne- 
cessary averments,  a  breach  by  the  de- 
fendants in  not  making  good  the  abo?e 
lossof  188Z.  Il5.  Id,,  although  the  funds 
of  their  company  were  sufficient  for  the 
purpose. 
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To  this  declaration  the  defendants 
pleaded,  first,  as  to  100/.,  parcel  of  the 
188/.  11 5.  Id.,  &c.,  payment  of  money 
into  court,  and  no  damage  ultra ;  secondly, 
that  the  statement  or  document  in  writ- 
ing, in  the  policy  of  guarantie  in  the  de- 
claration in  this  action  mentioned,  and 
described  as  "  Employers*  Guarantie  Pro- 
posal, No.  624,"  lodged  by  the  plaintiff, 
and  the  declaration  in  the  statement  or 
document  signed  by  the  plaintiff  as  in  the 
declaration  mentioned,  were  respectively 
lodged  and  signed,  and  all  the  several 
questions  and  answers  in  the  statement 
and  document  in  the  declaration  mentioned 
were  respectively  proposed  to  and  returned 
by  the  plaintiff,  the  treasurer  of  the  insti- 
tution in  the  declaration  mentioned,  by 
and  with  the  authority  of  the  said  institu- 
tion, to  form,  and  did  form,  the  basis  of 
the  contract  for  such  guarantie  as  in  the 
declaration  mentioned;  and  that  whilst 
R.  W.  remained  and  continued  such  secre- 
tary as  in  the  declaration  mentioned,  and 
before  the  loss  of  the  residue  of  the  sum 
of  188/.  11 5.  Id.,  and  before  the  warrant 
of  fidelity,  &c.  of  R.  W.  in  respect  of 
that  residue,  and  before  his  embezzlement 
thereof,  to  wit,  &c.  and  thence  continually 
until  and  after  the  loss  of  the  whole  of  the 
said  residue,  &c.,  and  the  want  of  integrity, 
&c.  of  R.  W.  in  respect  thereof,  and  lus 
embezzlement  thereof,  divers,  to  wit, 
twenty-six  of  the  fortnights  for  the  exa- 
mination by  a  finance  committee  of  the 
accounts  of  R.  W.  in  the  answers  to  the 
third  question  in  the  declaration  mentioned 
had  elapsed,  and  the  plaintiff  and  the  in- 
stitution in  the  declaration  mentioned 
wholly  failed  and  neglected  during  the 
whole  of  the  time  last  aforesaid  to  use  the 
said  cheques  to  secure  accuracy  in  his 
accounts,  by  any  fortnightly  or  any  other 
examination  thereof,  &c.,  by  any  finance 
committee ;  and  wholly  failed  and  neg- 
lected to  hold  or  institute,  or  cause  to  be 
held  or  instituted,  any  such  examination 
stipulated  for  as  part  of  the  basis  of  the 
contract  of  guarantie  in  the  policy  of  gua- 
rantie, and  the  statement  or  document  de- 
scribed as  "  Employers*  Guarantie  Proposal, 
No.  624,"  and  the  questions  and  answers 
therein  and  in  the  said  declaration  men- 
tioned, and  during  all  the  time  last  afore- 
said no  such  examination  was  ever  had  or 


held  ;  and  the  defendants  further  say,  that 
the  loss  of  the  whole  residue  of  the  sum  of 
188/.  lis.  Id.,  and  the  want  of  integrity, 
&c.  of  R.  W.  in  respect  thereof,  and  his 
embezzlement  thereof,  occurred  during 
the  time  of  such  failure  and  neglect  to 
examine  his  accounts  by  a  finance  com- 
mittee every  fortnight,  and  in  consequence 
and  by  reason  of  such  failure,  neglect  and 
default,  &c. 

The  plaintiff  took  out  of  court  the  money 
paid  in  under  the  first  plea;  and  to  the 
second  demurred  specially.  Joinder  in 
demurrer. 

On  the  argument  it  was  agreed  that 
only  matters  of  substance  should  be  dis- 
cussed. 

Bovill,  for  the  plaintiff. — The  policy  is 
an  absolute  guarantie  against  loss  by  rea- 
son of  the  dishonesty  of  R.  W.,  and  the 
answers  to  the  questions  were  only  for 
the  purpose  of  giving  information  as  to 
the  probable  risk.  The  statement  that  the 
accounts  should  be  examined  once  a  fort- 
night did  not  amount  to  a  warranty,  for  if 
so  it  would  follow  that  the  policy  was  at 
an  end  by,  the  neglect  to  examine  on  any 
single  occasion. 

[Pollock,  C.B.  referred  to  Shaw  v, 
Rohherds  (1).] 

[Martin,  B.  referred  to  Barrett  v. 
Jeremy  (2).] 

Lwh,  contra. — The  questions  and  an- 
swers formed  the  basis  of  the  contract,  and 
the  stipulation  that  the  accounts  should 
be  examined  once  a  fortnight  amounted 
to  a  warranty.  A  warranty  is  that  which 
materially  affects  the  risk  or  the  premium, 
as,  for  instance,  the  number  of  men  stated 
in  a  policy  is  the  ship*s  complement.  A 
mere  representation  need  only  be  complied 
with  substantially,  but  a  warranty  must  be 
complied  with  literally — DeHahn  v.  Hart^ 
ley  (3).  It  is  clear  that  the  risk  of  such 
a  policy  as  this  would  be  materially  af- 
fected by  the  frequency  of  the  examination 
of  the  accounts. 

[Martin,  B. — Suppose  the  money  had 
been  embezzled  in  the  first  week,  would 
the  policy  be  void  if  the  accounts   were 

(1)  6  Ad.  &  E.  75;  s.  c.  6  Law  J.  Rep.  (n.«.) 
K.B.  106. 

(2)  3  Exch.  Rep.  535 ;  s.  c.  18  Law  J.  Rep.  (n.s.) 
Exch.  215. 

(3)  1  Term  Rep.  343. 


320 


COURT  OF  EXCHEQUER : 


[New  Seuis 


subsequently  not  examined  every  fort^ 
night?] 

Here  it  is  admitted  by  the  demurrer  that 
the  loss  claimed  was  caused  by  the  neglect 
of  the  finance  committee. 

Bovill  was  not  called  upon  to  reply. 

Pollock,  C.B. — Looking  at  the  manner 
in  which  this  question  is  put  in  the  policy, 
the  questions  with  which  it  is  associated 
in  that  instrument,  and  upon  the  decided 
cases  with  reference  to  other  policies  of 
insurance,  I  am  of  opinion  that  this  portion 
of  the  policy  was  not,  and  was  not  under- 
stood to  be  more  than  a  declaration  of  the 
course  of  business  intended  to  be  pursued  ; 
and  if  that  statement  was  made  bond  fide 
and  honestly  at  the  time,  I  think  that  the 
plaintiff's  right  of  action  is  not  prejudiced 
by  the  neglect  here  pleaded. 

Alderson,  B.,  Platt,  B.  and  Martin, 
B.  concurred. 

Judgment  for  the  plaintiff , 


1852.  \     FREEGARD  V,    BARNES  AND 

June  3.   y  barton.^ 

Trespass  or  Case — False  Imprisonment 
— County  and  Parish  Constable — Warranty 
Construction  of — 24  Geo,  2.  c.  44.  j.  8. 

Trespass  for  false  imprisonment.  The 
defendant  Barnes  having  obtained  a  warrant 
to  search  the  plaintiff" s  house,  and  to  appre- 
hend him  OH  a  charge  of  felony,  the  warrant 
being  headed  **  To  the  constable  of  D^  in  the 
county  of  fV"  delivered  it  to  the  defendant 
Barton,  a  county  constable,  appointed  under 
the2  ^Z  Vict,  c,  93,  who  executed  it  within 
the  parish  ofD,  by  apprehending  the  plain- 
tiff. The  action  was  not  brought  until  the 
expiration  of  six  months  from  the  time  of 
the  act  committed. 

Held,  first,  that  trespass  was  the  proper 
form  of  action;  secondly,  that  the  parish 
constable  of  D,  and  not  the  defendant  Barton^ 
was  the  proper  party  to  execute  the  war^ 
rant,  but  that  Barton  was  protected,  the 
action  not  having  been  brought  against  him 
within  six  months,  pursuant  to  the  24  Geo,  2. 
c.  44.  c.  8,  and  that  the  other  defendant  was 
liable. 

Trespass,  for  assaulting  and  imprisoning 
the  plaintiff. 


Plea — Not  guilty  by  statute. 

At  the  trial,  before  Talfonrd,  J.,  at  the 
last  Wiltshire  Spring  Assizes,  the  (acts 
were  as  follows : — ^The  plaindff  was  an 
innkeeper  residing  at  Danntsey,  in  Wilt- 
shire; the  defendant  Barnes  was  a  wharfinger 
living  in  the  same  place ;  and  the  other 
defendant,  Barton,  was  a  county  police 
constable,  appointed  under  the  2  &:  3  Yict. 
c.  93.  8.  8,  and  was  attached  to  the  district-, 
in  which  Danntsey  was  situated.  The 
defendant  Barnes,  having  lost  two  lamps» 
applied  for,  and  obtained  a  warrant,  t9 
search  the  premises  of  the  plaintiff,  and 
also  to  apprehend  him.  The  warrant  which 
was  headed  *'  Wilts,  to  wit,'*  was  directed 
*'  To  the  constable  of  Dauntsey^  in  the  said 
county,  and  was  delivered  by  Barnes  to 
Barton  to  be  executed."  The  policeman, 
Barton,  having  proceeded  to  the  plaintiff*! 
premises,  and  obtained  the  lanpa  from  tie 
plaintiff's  wife,  afterwards,  on  being  told 
by  the  other  defbndant  to  do  his  duty,  ap- 
prehended the  plaintiff,  and  took  him  before 
a  magistrate,  by  whom  he  was  discharged. 
The  defendants  justified  under  the  1  &  2 
Will.  4.  c.  41;  2  &  3  Vict.  c.  98 ;  3  ft  4  Vict 
c.  88;  and  21  Jac.  1.  c.  12. 

The  action  not  having  been  brongbt 
until  after  the  expiration  of  six  montb 
from  the  act  committed,  it  was  contended 
on  behalf  of  the  defendants,  that  the  action 
had  been  brought  too  late  with  reference 
to  the  24  Geo.  2.  c.  44.  s.  8,  and  that 
the  plaintiff  ought  to  be  nonsuited.  The 
learned  Judge  was  of  that  opinion,  and 
a  nonsuit  was  entered,  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict 
for  him  for  151. 

Kinglake  having  obtained  a  rule  iitif 
accordingly,  cause  was  shewn  by 

Crowder  and  Hodges,  for  Barnes,  and 
by  Slade,  for  Barton. — First,  the  action 
ought  to  have  been  case  and  not  trespass— 
Elsee  V.  Smith  (1),  Barber  v.  RoUins<m{^\ 
Brown  v.  Chapman  (3),  and  West  v.  Small- 
wood(A),  Secondly,  it  will  be  contended,  on 
behalf  of  the  plaintiff,  that  the  warrant  was 

(1)  1  Dowl.  &  Ry.  97. 

(2)  1  Cr.ft  M.S30 ;  i.  c.  2  Law  J.  Rep.  (va) 
Excb.  101. 

(3)  6  Com.  B.  Rep  366;  s.  c  17  Law  J.  B«p. 
f N  8  ^  C.P.  329. 

(4)  3  Mee.  &  W.  418;  s.  a  7  Law  J.  R^p.  (v.i) 
Excb.  144. 
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and  afforded  no  justification  to  the 
lants,  inasmuch  as  it  was  directed  to 
onstable  of  Dauntsey,  which  means 
irish  coustable,  and  that  it  could  not 
Qy  be  executed  by  the  defendant  Bar- 
rho  was  a  county,  and  not  the  parish, 
ible  of  Dauntsey.  Both  defendants, 
fer,  are  protected ;  for  the  defendant 
!8  was  acting  in  aid  of  the  constable, 
WM  thought  by  him  to  be  the  proper 

to  execute  the  warrant,  and  the  de- 
nt Barton,  also,  reasonably  and  bond 
lought  he  was  entitled  to  execute  it, 
laving  so  acted,  was  entitled  to  the 
ction  of  the  24  Geo.  2.  c.  44.  s.  8, 
I  enacts  that  actions  must  be  brought 
St  constables  and  others  within  six 
lis  **  from  the  act  committed.** 
figlake,  Serj.  (F.  Edwards  with  him), 
pport  of  the  rule,  was  stopped  as  to 
oint  relating  to  the  form  of  the  action. 
e  questions  in  this  case  are,  whether 
^fendants  are  entitled  to  the  protection 
e  statute,  and  what  is  the  true  con- 
tion  of  ^e  warrant.  This  warrant  is 
:ed  to  the  constable  of  Dauntsey ;  that 
g  th^  parish  constable  of  Dauntsey. 
lefendant  Barton,  therefore,  who  was 
unty  constable,  was  not  entitled  to 
ite  it.  In  The  King  v.  Weir  (5)  the 
ras  laid  down,  that  if  a  warrant  be 
ted  to  a  constable  by  name,  he  may 
ite  it  anywhere  within  the  jurisdiction 
i  magistrate,  but  if  it  is  delivered  to 
by  his  name  of  office,  he  can  execute 
ly  in  the  parish  of  which  he  is  a  con- 
B.  In  the  present  case  the  defendant 
)n,  being  a  county  constable,  was  not 
)rized  to  act  at  all ;  at  all  events,  the 
'  defendant  Barnes  is  liable.  He  cited 
•eferred  to  5  Geo.  4.  c.l8. «.  6, 11  <^  12 

e.  42,  5  ^  6  Fict.  c.  109,  2  ^-3  Vict. 
.  «.  8,  3  ^  4  Vict,  c,  88.  8.  27,  and 
on  V.  Williams  (6). 

.DERSON,  B. — I  think  this  rule  ought 
i  made  absolute  against  the  defendant 
es,  and  that  my  Brother  Kinglake 
give  up  the  rule  as  regards  the  defen- 
Barton.  The  parties  ought  to  have 
wed  the  direction  of  the  warrant,  which 
8  that  the  parish  constable  was  the 
er  party  to  execute  it.     The  defendant 

(5)  1  B.  &  C.  288. 

(6)  3  B.  &  Aid.  330. 
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Barton  is  nevertheless  within  the  protection 
of  the  act,  24  Geo.  2.  c.  44.  s.  8,  which 
requires  that  actions  against  constables 
shall  be  brought  within  six  months  from 
the  time  of  the  act  committed.  It  is  suffi- 
cient if  the  constable  means  to  act  under 
the  warrant,  and  does  not  intend  to  use  it 
colourably. 

Platt,  B.  concurred. 

Martiw,  B. — I  am  of  the  same  opinion. 
The  11  &  12  Vict.  c.  42.  s.  12.  leaves  no 
doubt  on  the  point.  The  defendant  Barton 
in  one  sense  answered  the  description  in 
the  warrant,  as  it  was  directed  to  the  con- 
stable in  Dauntsey,  in  which  district  he 
had  authority  as  a  constable.  The  other 
defendant  was  not  constable  of.  Dauntsey 
at  all.  The  party  who  executes  the  war- 
rant ought  to  be  the  person  who  appears 
on  the  foce  of  it  to  have  authority  to  exe- 
cute it.  But  the  defendant  Barton  is 
nevertheless  entitled  to  the  protection  of 
the  statute. 

Rule  absolute  accordingly. 


1852.       ")  GRINHAM     AND     ANOTHER     V. 

May  22.  y      card  and  others. 

Friendly  Societies  Act,  13  4"  14  VicU 
c.  115.  s.  22. — County  Court,  Jurisdiction 
of — Arbitration. 

By  the  S2nd  rule  of  a  friendly  society 
established  in  1836  it  was  provided,  that  if 
any  dispute  should  arise  between  any  officers 
of  the  society,  or  between  any  other  members 
and  any  officer,  it  should  first  be  referred  to 
the  committee,  and  if  their  decision  should 
not  be  satisfactory,  then  to  arbitrators,  pur^ 
suant  to  the  10  Geo.  4.  c.  56.  s.  27.  In 
1 839,  a  reserved  fund  consisting  of  subscrip- 
tions was  established,  and  was  regulated  by 
a  new  rule  called  the  ^Sth  rule,  which 
provided  that  every  dispute  should  be  re- 
ferred  to  arbitration  in  the  manner  pro- 
vided  by  the  rule  of  the  society.  In  1850 
this  rule  was  expunged.  The  Friendly  Socie- 
ties  Act,  13  <5-  14  Fict.  c.  115.  s.  22,  enacts 
that  if  any  dispute  shall  arise  between  the 
members  or  person  claiming  under  or  on 
account  of  any  member  of  any  society  estab- 
lished  under  this  act,  and  the  trustees,  S^c.^ 
or  committee,  it  shall  be  settled  as  the  rules 
of  the  society  shall  direct ;  but  if  the  dispute 
2T 
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je  mch  thatf  for  the  seiilement  of  it,  recourse 
nust  be  had  to  a  court  of  equity,  it  may  be 
referred  to  the  Judge  of  the  county  court. 
An  action  having  been  brought  in  the  county 
court  by  the  committee  of  the  society  against 
the  trustees  to  recover  the  amount  of  the 
reserved  fund, — 

Held,  that  this  was  a  dispute  provided 
for  by  the  27th  section  of  the  13  ^  14  Fict. 
c.  115,  and  that  it  might  be  referred  to 
arbitration  under  the  d2nd  rule  of  the 
society  ;  that  it  was  not  a  dispute  requiring 
to  be  settled  by  a  court  of  equity  ;  that  the 
county  court,  therefore,  had  no  jurisdic^ 
Hon,  and  a  writ  of  prohibition  ought  to  be 
awarded. 

This  was  a  rule  calling  upon  the  plain- 
tiffs in  the  county  court,  to  shew  cause 
why  a  prohibition  should  not  issue  to  the 
Judge  of  the  County  Court  of  Kent,  at 
Tunbridge  Wells,  to  stay  all  ftirther  pro- 
ceedings in  a  plaint  of  Grinham  and 
another  v.  Card  and  another,  trustees  of 
the  Frant  Friendly  Society, 

By  the  32nd  rule  of  that  society,  which 
was  established  in  1836,  it  was  directed, 
*'  that  if  any  dispute  or  difference  shall 
arise  between  any  officers  of  this  society,  or 
between  any  other  member  and  any  officer 
or  officers,  it  shall  be  first  referred  to  the 
committee,  or  such  of  them  as  shall  not 
be  personally  interested  therein,  and  if 
the  decision  of  such  committee  shall  not 
be  satisfactory  to  all  parties  concerned, 
then  reference  shall  be  made  to  arbitrators, 
pursuant  to  the  10  Geo.  4.  c.  56.  s.  27." 
In  1839,  a  fund  called  the  reserved  fund 
was  established,  consisting  of  the  accumu- 
lation of  subscriptions  of  honorary  mem- 
bers. The  application  of  this  fund  was 
regulated  by  a  new  rule  called  the  38th 
rule.  In  1847,  this  rule  was  altered, 
and  the  application  of  the  trust  fund  was 
also  altered,  payments  being  directed  by 
it  to  be  made  pursuant  to  a  certain  scale, 
it  also  directed,  **  that  if  any  difference  or 
dispute  shall  arise  touching  this  fund,  or 
the  construction  of  this  rule,  the  same 
shall  be  referred  to  arbitration  in  the  man- 
ner specified  by  the  rule  of  this  society." 
On  the  10th  of  July  1850  this  38th  rule  was 
expunged,  and  a  different  distribution  made 
of  the  reserved  fund.  A  similar  alteration 
was  made  on  the  12th  of  August  1850. 


The  Friendly  Societies  Act,  13  &  14Vid 
c.  115.  s.  22.  enacts,  *'  that  if  any  dispiit 
shall  arise  between  the  members,  or  peno 
claiming  under  or  on  account  of  any  men 
ber,  of  any  society  or  branch  establisbmec 
under  this  act,  and  the  trustees,  treasure 
or  other  officer  or  committee  thereof, 
shall  be  settled  in  such  manner  as  tli 
rules  of  the  society  or  branch  shall  diree 
and  the  decision  so  made  shall  be  bindia 
and  conclusive;  but  if  such  dispute  sha 
be  of  such  kind  that,  for  the  settlement  < 
it  according  to  the  laws  now  in  force,  n 
course  must  be  had  to  one  of  Her  Majesty* 
courts  of  equity,  or  to  the  Court  of  Session 
it  may  be  referred  at  the  option  of  eitliei 
party  to  the  Judge  of  the  county  court,'' 
&c.  The  action  was  brought  in  the  couBtj 
court  by  the  members  of  the  committee  oi 
the  Frant  Friendly  Society,  to  recover  fit» 
the  defendants,  who  were  trustees  of  tbe 
same  society,  the  sum  of  186/.,  being  the 
reserved  fund  in  their  hands.  The  tnu- 
tees  refused  to  part  with  the  fund,  alleging 
that  they  were  not  authorissd  so  to  do. 
The  Judge  of  the  county  court  gave  judg- 
ment for  the  plaintiffs  for  the  whole  amount 
claimed,  whereupon  the  present  rule  for  a 
prohibition  was  obtained. 

Hawkins  shewed  cause.-^This  question 
arises  upon  the  22nd  section  of  the  13&H 
Vict.  c.  115,  which  enacts,  "that  if  any 
dispute  shall  arise  between  the  members, 
or  person  claiming  under  or  on  account  oi 
any  member,  of  any  society,  or  branch 
established  under  this  act,  and  the  trustees, 
treasurer,  or  other  officer  or  committee 
thereof,  it  shall  be  settled  in  such  manner 
as  the  rules  of  such  society  or  branch  shall 
direct,  and  the  decision  so  made  shall  be 
binding  and  conclusive ;  but  if  such  dis- 
pute be  of  such  a  kind  that,  for  the  settle- 
ment of  it  according  to  the  laws  now  in 
force,  recourse  must  be  had  to  one  of  Her 
Majesty's  courts  of  equity,  it  may  be  re- 
ferred at  the  option  of  either  par^  to  the 
Judge  of  the  county  court."  The  present 
is  not  such  a  dispute  as  could  be  **  settled 
as  the  rules  of  the  society  shall  direct," 
because  the  38th  rule,  which  directs  that 
disputes  shall  be  referred  to  arbitration,  has 
been  expunged  by  the  rule  of  the  12tfa  of 
August ;  and  the  defendants  cannot  fall 
back  upon  the  32nd  rule,  because  that 
rule  was  made  in  1836,  at  which  tisie  the 
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reserved  fund  had  no  existence,  not  having 
been  created  till  1839. 

[Aldersok,  B.  —  The  parties  may  go 
back  to  the  32nd  rule  of  the  society,  which 
directs  that  in  case  a  dispute  shall  arise 
between  any  officers  of  the  society,  or  be- 
tween any  other  member  or  any  officer,  it 
shall  first  be  referred  to  the  committee, 
and  then  to  arbitration,  pursuant  to  the 
10  Geo.  4.  c.  56.  Here  is  a  general  power 
given  to  settle  all  disputes,  present  and 
ftiture.  No  matter  is  to  go  to  the  county 
court  Judge  but  what  belongs  to  a  court 
of  equity.  That  is  clear  from  the  22nd 
section.  Why,  then,  need  ihe  parties  have 
gone  into  the  county  court  at  all  ?] 

In  this  case  the  committee  are  the  plain- 
tiffs in  the  county  court,  and  are  parties  to 
the  dispute.  The  matters  in  difference  can- 
not be  referred  to  themselves.  This  is  not 
such  a  dispute  as  is  contemplated  by  the 
32nd  rule.  No  action  at  law  could  be 
maintained  between  these  parties.  Their 
only  remedy  would  be  in  equity,  and  that 
being  the  case,  the  county  court  has  juris- 
diction. 

HonymaUt  contra,  was  not  called  upon. 

Per  Cvrian(l), — The  rule  must  be 
absolute;  but  the  question  being  one  of 
some  nicety,  and  it  being  the  case  of  an 
appeal  against  the  decision  of  a  Judge, 
there  will  be  no  costs. 

Rule  absolute,  without  costs. 


1852 
June  5. 
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Ship  and  Shipping — Freight — Charter- 
party — j4yent — Taking  to  Goods. 

The  defendant  chartered  a  ship  to  bring 
from  Bombay,  at  ZL  5s.  per  ton,  a  cargo, 
not  being  his  own,  but  for  the  purpose  of 
making  a  profit  on  an  increased  rate  of 
freight.  The  defendants  agents  filled  the 
carrying  part  of  ihe  vessel  and  then  the 
cabin  with  their  own  goods,  which  were  con- 
signed to  the  defendant,  as  their  factor,  for 
sale.  There  was  contradictory  evidence  as 
io  the  amount  to  be  paid  for  the  cabin  freight. 

(1)  Pollock,  C.B,  Aldereon,  B,  Piatt,  B.  and 
Martin,  B. 


The  defendant  refused  to  pay  the  plainiif: 
more  than  31.  5s.  per  ton  for  the  freight  oj 
the  cabin  goods,  but  had  charged  his  agents 
with  the  payment  of  11,  per  ton,  and  had 
allowed  them  commission  at  that  rate.  The 
goods  having  been  stopped  for  the  non-pay- 
ment  of  a  bill  of  exchange,  given  in  respect  of 
them,  the  defendant  after  the  commencement 
of  the  action,  the  bill  having  been  paid,  ob- 
tained possession  of  the  goods. 

Held,  first,  that  the  Judge  rightly  directed 
the  jury  that,  although  the  defendant's  agents 
at  Bombay  had  no  authority  to  put  the  goods 
into  the  cabin,  yet  if  they  did  so,  and  the 
defendant  on  the  ship's  arrival  took  io  ther,t 
and  received  the  freight,  he  was  bound  to 
pay  the  plaintiff  the  current  freight,  and 
was  not  confined  to  the  charter  freight  of  3/. 
5s.  per  ton :  and,  secondly,  that  the  actio.: 
was  not  brought  too  soon,  for  that  the  takiw; 
to  the  cabin  cargo  for  the  purpose  of  obtaining 
the  freight  rendered  the  defendant  liable 
irrespectively  of  the  possession  obtained  after 
action  brought. 

Assumpsit  to  recover  the  sum  of  336/. 
17^.  4(f.  for  the  freight  of  goods  froi:; 
Bombay  to  London. 

The  defendant  pleaded,  except  as  V\ 
156/.  185.,  non  assumpsit,  and  as  U. 
156/.  \Ss.  payment  into  court. 

At  Uie  trial,  before  Martin,  B.,  at  the 
Guildhall  Sittings  after  Michaelmas  term 
last,  the  facts  were  as  follows: — Tho 
defendant,  a  London  merchant,  had  char- 
tered a  ship  from  the  plaintiff,  a  ship- 
owner, to  bring  home  a  cargo  from  Bombay, 
at  the  rate  of  3/.  5^.  per  ton.  The  terms 
of  the  charter-party  were  that  the  vessii 
was  to  load  from  the  factors  of  the* 
freighter  "a  full  and  complete  cargo  of 
legfd  merchandise  with  such  quantity  o: 
goods  applicable  for  broken  stowage  as  the 
master  may  require,  which  full  cargo  tlu- 
freighter  binds  himself  to  ship  not  exceed- 
ing what  she  can  reasonably  stow  and  carry 
over  and  above  her  tackle,"  &c. 

The  charter-party  was  made  by  the 
defendant,  not  for  the  purpose  of  bringing, 
home  any  cargo  of  his  own,  but  on  the 
speculation  of  making  a  profit  by  the 
charter,  by  reason  of  his  obtaining  an  in- 
creased rate  of  freight.  The  ship  was  at 
Bombay,  and  the  cargo  was  put  on  boani 
by  the  agent  of  the  defendant  there,  suffi- 
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cient  to  fill  all  the  carrying  part  of  the 
vessel.     The  captain  of  the  ship  then  pro- 
posed to  fill  the  cahin  and  to  hring  cargo  to 
England  in  it.     There  was  contradictory 
evidence  between  the  captain  and  one  of 
the   defendant's  agents  as  to  what  took 
place  on  this  subject,  the  captain  stating 
that  the  agents  agreed  with  him  to  pay 
freight  after  the  rate  of  7^.  per  ton  for  the 
goods,  the  agent  asserting  that  this  was 
not  so,  and  that  the  rate  of  freight  was  to 
be  arranged  in  England.     The  cabin  was 
filled  with  goods,  the  property  of  the  de- 
fendant's agents,  which  were  consigned  to 
him  for  sale  as  their  factor.     The  goods 
could  not  have  been  brought  home  in  the 
cargo  part  of  the  ship.     The  bill  of  lading 
was  annexed  to  the  bill  of  exchange  drawn 
by  the  agents  upon  the  defendant,  which 
bill  of  exchange  was  sold  to  the  East  India 
Company,  with  the  bill  of  lading  annexed, 
as  security  for  its  due  payment.     The  ship 
arrived  in  England  and  the  goods  were  put 
in  a  warehouse  under  a  stop  for  freight. 
After  arrival  the  plaintiff  demanded  pay- 
ment after  the  rate  of  7/.  per  ton,  which  the 
defendant  refused  to  pay,  insisting  that  he 
was  entitled  to  fill  the  cabin  as  well  as  any 
other  part  of  the  ship  at  the  rate  of  3/.  5s, 
The  defendant  had  charged  his  agents  in 
his  account  with  freight  after  the  rate  of 
7L  for  the  goods,  and  had  allowed  them 
commission   for  procuring  the  freight  for 
him  at  the  same  rate.  The  bill  of  exchange 
pledged    with    the  East  India  Company 
having  been  afterwards   paid,   the  defen- 
dant, subsequently  to  the  commencement 
of  the  action,  obtained  possession  of  the 
bill  of  lading  from  the  East  India  Com- 
pany, and  also  a  transfer  of  the  goods  to  him 
at  the  dock-warehouse,     llie  money  paid 
into  court  was  intended  to  cover  the  amount 
of  cabin  freight  at  the  rate  of  3/.  5s.  per 
ton. 

For  the  defendant,  it  was  contended,  that 
the  agents  had  no  authority  to  make  a  con- 
tract for  the  defendant  to  bring  home  their 
goods,  the  only  authority  which  they  pos- 
sessed being  a  letter  from  the  defendant, 
which  it  was  contended  was  insufficient  for 
this  purpose.  The  learned  Judge  was  of 
this  opinion,  and  he  told  the  jury  that  if 
the  agents  at  Bombay,  although  they  had 
no  authority  from  the  defendant,  neverthe- 
less acting  as  if  they  had,  put  the  goods  into 
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have  the  benefit  of  the  cabin  »t  3L  5a.  per 
ton,  bat  in  that  he  was  in  the  wrong.  He 
had  no  such  right  The  plaintiff  insisted 
that  he  was  entitled  to  have  freight  7L  per 
ton,  which  he  alleged  the  authorized  agents 
for  the  defendant  at  Bombay  contracted  to 
pay ;  but  he  also  was  in  error  in  this,  because 
wc  think  the  agents  at  Bombay  were  not 
authorized  to  make  the  contract  even  if 
they  did  make  it,  as  to  which  there  was 
contradictory  evidence.  What  is  then  the 
legal  consequence?  Why,  that  the  defen- 
dant must  pay  in  respect  of  the  benefit 
obtained  by  him  the  fair  value  of  such 
benefit,  or  in  other  words,  the  current  rate 
of  freight  at  the  time  of  the  lading  on 
board  at  Bombay.  It  is  what  the  jury 
have  found  him  to  be  liable  to  under  the 
direction  of  the  Judge.  The  second  ob- 
jection was,  that  the  action  was  brought 
too  soon.  This  arose  upon  a  piece  of 
evidence  given  by  the  plaintiff,  as  follows  : 
The  bill  of  lading,  as  has  been  ob- 
served, was  pledged  to  the  East  India 
Company,  and  after  the  action  was  brought, 
the  bill  of  exchange  having  been  paid,  the 
defendant  obtained  possession  of  the  bill  of 
lading  to  the  East  India  Company,  and 
the  goods  were  transferred  to  him,  namely, 
at  the  dock  warehouse ;  and  it  was  in- 
sisted that  until  he  got  possession  of  the 
goods  he  was  not  liable,  and  that  at  all 
events  there  was  misdirection  to  the  jury 
as  to  the  point  that  the  possession  of  the 
goods  which  the  defendant  then  obtained 
was  actual  possession  for  the  purposes  of 
sale  as  factor  for  his  Bombay  agent,  but 
the  possession  or  taking  to  the  goods 
which  rendered  him  liable  to  the  freight, 
was  the  taking  to  the  goods  as  the  cargo 
brought  home  for  him  in  the  cabin  of  the 
ship  for  the  purpose  of  obtaining  the 
freight ;  it  was  wholly  irrespective  of  the 
actual  possession  obtained  after  the  action 
brought.  This  was  the  taking  to  the  goods 
relied  upon  by  the  learned  Judge,  and  we 
think  the  jury  acted  under  no  misappre- 
hension on  the  subject,  but  understood 
perfectly  the  question  presented  to  them. 
The  rule,  therefore,  will  be  discharged. 

Rule  discharged. 


1852, 
June  12 


4 


825 

HORTON  r.  THE  WESTMIK- 
8TER  IMPROVEMENT  COM- 
MISSIONERS. 

Judge* s  Order,  Construction  of — "  Upon 
Payment  of  Costs,**  Meaning  of — Contract 
'—Condition. 

On  the  \9th  of  March  previouslg  to  the 
Surrey  Spring  Assizes,  the  defendants 
obtained  a  Judge* s  order,  in  substance  as 
follows  : — That  the  plaintiff  should  shew  the 
defendants  certain  letters  within  ten  days, 
and  that  the  defendants  should  be  at  liberty 
to  take  copies ;  that  if  the  plaintiff  should 
not  be  able  to  produce  the  letters  he  should 
make  an  affidavit  to  that  effect  within  ten 
days,  and  that  in  default  thereof  all  fur- 
ther  proceedings  be  stayed  till  payment; 
that  the  venue  be  changed  to  Middlesex,  on 
payment  of  costs,  become  fruitless  by  such 
change  of  venue ;  and  that  the  time  for  in" 
spection  under  the  order  of  the  IZth  of 
March  be  also  enlarged  for  ten  days.  The 
venue  not  having  been  changed  by  the  defen^ 
dants,  was  afterwards  changed  by  the  plain* 

tiff. 

Held,  that  the  defendants  were  liable  to 
pay  the  costs,  which  had  become  fruitless 
by  the  change  of  venue,  the  words  '*  upon 
payment  of  costs**  being,  under  the  circum- 
stances  of  the  case,  words  of  agreement  and 
not  words  of  condition. 

This  was  a  rule  calling  upon  the  defen- 
dants to  shew  cause  why  they  should  not 
pay  the  plaintiff  his  costs  under  the  follow- 
ing circumstances. 

On  the  19th  of  March  the  defendants 
obtained  the  following  Judge's  order : — 

"  Horton  v.  the  Westminster  Improve- 
ment Commissioners.  —  Upon  hearing 
counsel  on  both  sides,  and  reading  the  affi- 
davit of  G.  J.  Mahew  and  the  affidavit  of 
W.  Mackenzie,  the  affidavit  of  J.  V.  Jagger 
and  the  affidavit  of  S.  L.  Lucena,  I  do  order 
that  the  plaintiff  do,  if  in  his  power,  produce 
and  shew  to  the  defendants,  their  attomies 
or  agents,  a  letter  written  and  sent  by  one 
James  Bayley  Farmer  to  the  plaintiff,  on 
or  about  the  1st  day  of  June  1851,  a  letter 
written  and  sent  by  one  A.  G.  Pooley  to 
the  plaintiff,  on  or  about  the  2nd  of  June 
1851,  within  ten  days;  and  that  the  de- 
fendants be  at  liberty  to  toke  extracts  or 
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copies  thereof  on  payment  of  such  costs  as 
the  Master  may  think  fit  on  taxation. 
That  if  the  plaintiff  shall  not  he  ahle  to 
produce  the  letters,  he  shall  make  and 
file  an  affidavit  to  that  effect  within  three 
days,  and  that  in  default  thereof  all  further 
proceedings  be  stayed  until  payment. 
That  the  venue  he  changed  to  Middlesex 
an  payment  of  costs  (to  be  taxed)  become 
fruitless  by  such  change  of  venue.  That 
the  plaintiff  be  at  liberty  to  demur  gene- 
rally to  any  of  the  pleas  pleaded,  counsel's 
fees  to  be  allowed  in  costs,  and  that  the 
time  for  inspection  under  the  order  herein 
of  the  13th  of  March  1852  be  also  enlarged 
for  ten  days.** 

The  defendants  not  having  drawn  up 
the  order  on  the  morning  of  the  19th,  the 
plaintiff,  between  4  and  5  o'clock  of  the 
afternoon  of  that  day  obtained  a  summons 
to  compel  the  defendants  to  abide  by  the 
terms  of  the  order.  Between  5  and  6  o'clock 
on  the  afternoon  of  the  same  day,  the 
defendants'  attorney,  drew  up  and  served 
upon  the  plaintiff  the  order  of  the  19th  of 
March,  solely,  as  was  stated  in  the  defen- 
dants' affidavits,  in  consequence  of  the 
above-mentioned  summons  having  been 
obtained  by  the  plaintiff.  In  consequence 
of  the  order,  the  plaintiff  had  suspended 
his  preparations  for  the  trial  of  the  cause 
at  the  Surrey  assizes.  The  defendatits 
took  no  steps  towards  changing  the  venue, 
but  the  venue  was  afterwards  changed  to 
Middlesex  by  the  plaintiff. 

Bramwell  and  Honyman,  for  the  defen- 
dants, now  shewed  cause. — This  order  is 
conditional  only.  It  contains  no  words  of 
agreement.  Its  effect  is  merely  this,  that 
if  the  defendants  do  not  pay  the  costs,  they 
do  not  become  entitled  to  change  the  venue. 
But  if  they  do  not  change  the  venue,  they 
are  not  bound  to  pay  the  costs.  In  this 
case  the  defendants  did  not  change  the 
venue.  It  was  changed  by  the  plaintiff. 
The  plaintiff  might  have  demanded  the 
costs,  and  if  the  defendants  had  refused  to 
pay  them,  he  might  have  taken  the  cause 
down  for  trial  in  Surrey.  The  plaintiff's 
remedy  was  by  trying  the  cause  in  Surrey 
if  the  defendants  refused  to  pay  the  costs, 
or  by  asking  the  Judge  who  made  the  order 
to  make  it  on  the  terms  that  the  costs  should, 
at  all  events,  be  paid  by  the  defendants. 


Field  V.  Sawyer  (1),  Pugh  v.  ^tfrr(2\ 
Price  V.  Philcox  (3)  and  Frieker  v.  East- 
man  (4)  are  in  point. 

Garth,    in   support   of    the   rule,   was 
stopped  by  the  Court. 

Parks,  B. — I  think  this  rule  must  be 
absolute.  The  words  "on  payment  of 
costs"  may  be  either  words  of  agreement 
or  words  importing  a  condition.  In  the 
case  of  Puyh  v.  Kerr,  we  considered  them 
to  be  words  of  condition  only.  In  the 
present  case  the  time  that  has  been  suf- 
fered to  elapse  before  the  trial,  and  the  rest 
of  the  order  relating  to  the  inspection  of 
the  letters,  shew  that  it  was  intended  that 
the  venue  should  be  changed  and  the  costs 
paid  absolutely ;  consequently  the  words 
in  the  order,  "  on  payment  of  costs,"  are 
words  of  agreement  and  not  words  of  con- 
dition only. 

Pollock,  C.B.,  Aldbrson,  B.  and  Mar- 
tin, B.  concurred.  • 

Rule  absolute. 


} 


HANKIN  9.  BENNETT. 


1852. 

June  26. 

Bankrupt  Act — 6  Geo,  4.  c.  16.  s.  56.— 
Contingent  Debt  —  Contingent  Liahiliiy^ 
Bankruptcy  Certificate — Surety. 

The  defendant  executed  a  bond,  wherehy  he 
became  liable  as  a  surety  to  pay  to  the  plain- 
tiff  such  costs  as  the  plaintiff  should  in  dve 
course  of  law  be  liable  to  pay,  in  case  a  verdict 
should  pass  for  certain  defendants  in  an  action 
of  scire  facias;  wherein  the  now  plainiif 
sued  as  a  nominal  party.  The  action  on  the 
scire  facias  was  tried,  at  the  Spring  Assizes 
in  1848,  and  a  verdict  was  found  for  the 
then  defendants;  after  which,  in  Easter 
term,  a  rule  nisi  for  a  new  trial  was  06- 
tained.  In  the  November  following,  the 
defendant  in  the  present  action  became  4 
bankrupt.  In  Hilary  term  1849,  the  ruU 
for  a  new  trial  was  discharged.     In  Mdjf 

(1 )  6  Com.  B.  Rep.  844;  8.c  17  L»w  J.  lUp.  (».•.) 
C.P.211. 

(2)  5  Mee.  &  W.  164;  s.  c  9I.aw  J.  Rep.  {ka) 
Exch.  255. 

(3)  7  Dowl.  P.C.  559 

(4)  11  Ea8t,S19. 
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the  defendant  obtained  his  certificate ;  and 
in  August  the  costs  in  the  action  on  the  scire 
facias  were  taxed,  and  final  judgment  signed 
against  the  now  plaintiff. 

Held,  that  the  plaintiff's  claim  was  not 
barred  by  the  defendant's  certificate,  the  debt 
not  being  a  contingent  debt  within  the  6 
Geo,  4.  c.  16.  s.  56,  but  only  a  contingent 
liability^ 

Debt.  The  declaration  stated  that  the 
defendant,  by  his  bond,  became  bound  to 
the  plaintiff  in  200/.,  subject  to  a  condi- 
tion for  making  the  same  void,  if  one 
F.  T.  Gell  and  the  defendant,  or  either  of 
them,  should  pay  to  the  plaintiff  such 
costs  as  the  plaintiff  should,  in  due  course 
of  law,  be  liable  to  pay  in  case  a  verdict 
should  pass  for  certain  defendants  in  an 
action  of  scire  facias  then  pending,  which 
had  been  brought  by  one  Ide  Cozens,  in 
the  name  of  the  now  plaintiff,  as  plaintiff; 
that  afterwards,  at  the  Hertfordshire  Spring 
Assizes  in  1848,  a  verdict  was  found  for 
the  defendants  in  the  said  action  ;  that 
in  August  1849,  the  costs  of  the  said 
defendants  were  taxed  at  542/.  35.,  which 
sum  the  plaintiff  then  became  liable  to 
pay  to  the  said  defendants  ;  that  the  now 
defendant  and  the  said  F.  T.  Gell  had 
not  paid  to  the  plaintiff  the  said  costs, 
whereby  the  bond  became  forfeited. 

Third  plea,  that  on  the  29th  of  March 
1849,  the  defendant  became  bankrupt, 
and  that  the  cause  of  action  accrued  before 
the  bankruptcy. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
Middlesex  Sittings  after  Hilary  term  1850, 
the  jury  found  a  verdict  for  the  plaintiff 
for  200/.,  subject  to  the  following 

CASE. 

In  1819,  one  T.  Hankin  entered  up 
judgment  against  J.  Smith  and  John  Cozens 
on  a  warrant  of  attorney  given  to  secure 
payment  of  3,000/.  from  Smith  to  T. 
Hankin.  J.  Cozens  died  in  1837,  and  T. 
Hankin  died  soon  after,  having  made  the 
plaintiff  his  executor.  In  February  1 846, 
one  Ide  Cozens  claiming  to  be  assignee 
of  the  judgment  debt  under  an  assign- 
ment from  John  Hankin,  sued  out  a  set, 
fa,  against  the  heirs  and  devisees  of  Smith 
for  enforcing  the  judgment.  A  Judge, 
thereupon,  made  an  order  for  Ide  Cozens 


to  give  the  now  plaintiff  security  for  such 
costs  as  the  latter  might  have  to  pay  in  the 
event  of  the  defendants  in  the  set.  fa,  suc- 
ceeding in  that  action.  In  June  1846, 
the  defendant  and  one  F.  T.  Gell  became 
security  for  200/.,  and  then  executed  the 
bond  on  which  this  action  is  brought. 
The  condition  of  the  bond  sufficiently 
appears  from  the  declaration.  The  action 
on  the  scire  faciarw&s  tried,  at  the  Hert- 
fordshire Spring  Assizes  in  1848,  when  a 
verdict  was  found  for  the  defendants.  In 
Easter  term,  1848,  Ide  Cozens  obtained 
a  rule  nisi  for  a  new  trial,  which  rule  was 
in  Hilary  term,  1840,  heard  and  discharged. 

In  November  1848  a  fiat  in  bankruptcy 
issued  against  the  now  defendant,  under 
which  he  was  adjudged  a  bankrupt,  and  he 
obtained  his  certificate  in  May  1849.  The 
costs  of  the  defendants  in  the  scire  facias 
were  taxed  at  the  sum. of  542/.  2s.  8<2.,  in 
August  1849,  and  judgment  was  then  signed 
thereon  against  the  now  plaintiff.  The 
question  was,  whether  the  plaintiff  was 
entitled  to  retain  the  issue  joined  on  the 
last  plea. 

Cleasby,  for  the  plaintiff  (June  9  and  10). 
— The  plaintiff  is  entitled  to  judgment, 
for  this  is  not  a  contii^gent  debt  proveable 
under  the  commission,  within  the  6  Geo.  4. 
c.  16.  s.  56.  Bire  v.  Moreau  (1)  applies. 
There  the  defendant  obtained  a  verdict  in 
July,  and  the  plaintiff  became  a  bankrupt 
in  August,  and  judgment  was  obtained 
against  him  in  Michaelmas  term  following, 
and  a  certificate  under  the  commission  was 
obtained  for  him  in  the  same  term.  It  was 
held,  that  the  plaintiff  was  liable  to  an  exe- 
cution for  the  costs  of  the  action,  notwith- 
standing the  6  Geo.  4.  c.  16.  s.  56. 

[Platt,  B.— What  affidavit  of  debt  could 
the  plaintiff  have  made  ?] 

None.  To  make  it  the  case  of  a  debt 
proveable  under  the  commission,  it  mnst 
be  proveable  at  the  time  of  the  bankruptcy. 
Ex  parte  Marshall  (2)  is  in  point.  The 
contingency  must  be  as  to  the  debt  being 
payable  or  not.  In  re  Willis  (3)  shews 
that,  under  the  Bankrupt  Act,  a  claim  on 
a  guarantee  for  a  sum  certain  when  due  is 

(1)  4  Bing.  57 ;  8.  c.  5  Law  J.  Rep.  C.P.  61. 

(2)  1  MonL  &  Ayr.  118;  b.  c.  S  Law  J.  Rep. 
(N.8.)  Baukr.  37. 

(3)  4Exch.  Rep.530;  t.c.  19  Law  J.  Rep.  (H.a.) 
Exch.  30. 


326 


CX)URT  OF  EXCHSaUER : 


[Nbw  Suun 


proveable  as  a  debt ;  and  before  it  is  due 
is  proveable  as  a  debt  due  on  a  contingency. 
A  liability  to  railway  calls  is  not  a  debt  due 
on  a  contingency,  for  the  contingency  is 
not  capable  of  valuation,  and  it  is  uncer- 
tain in  its  nature — The  South  Staffordshire 
Railway  Company  v.  Bumside  {^),  At  the 
time  of  the  bankruptcy  in  November  1848, 
the  rule  for  the  new  trial  in  the  action  of 
scire  facias  was  pending.  The  costs  were 
not  taxed  until  August  1849,  and  until 
that  time  it  could  not  be  ascertained  whe« 
ther  the  defendants  in  that  action  would 
have  to  pay  or  to  receive  costs.  There  was 
no  contingent  debt :  there  was  nothing  but 
a  contingent  liability. 

C.  E.  Pollock,  for  the  defendant. — The 
plaintil!  is  barred  by  the  defendant's  cer- 
tificate, for  the  debt  was  proveable  under 
the  commission.  The  defendant  became 
bound  to  pay  such  costs  to  the  plaintiff  as 
the  plaintiff  should  become  liable  to  pay 
"  in  due  course  of  law."  The  verdict  was 
obtained  in  Hilary  vacation,  1848,  the 
judgment,  therefore,  in  due  course  of  law, 
might  have  been  obtained  in  Easter  term 
following,  which  was  prior  to  the  bank- 
ruptcy. 

[Platt,  B. — You  undertook  to  indem- 
nify the  plaintiff  against  the  ultimate  costs.] 

[Martin,  B. — Ide  Cozens  was  dominus 
Utis.-] 

The  plaintiff  Hankin  chose  to  put  him- 
self into  the  hands  of  Cozens,  but  the  de- 
fendant is  not  to  be  bound  by  the  acts  of 
Cozens.  It  was  the  duty  of  the  plaintiff 
to  procure  the  costs  to  be  taxed  according 
to  the  principle  laid  down  in  Candler  v. 
Fuller  {5).  In  Hodgson  v.  Bell  (6)  the 
surety  did  not  become  liable  to  pay  the 
money  in  the  first  instance.  That  was 
merely  a  case  of  liability,  and  yet  it  was 
held  that  the  surety  might  have  proved  his 
debt  under  the  commission. 

[Martin,  B. — That  case  was  decided 
on  the  ground  of  a  forfeiture  of  the  bond 
having  taken  place.  If,  in  the  present 
case,  the  bond  had  become  forfeited  before 
the  bankruptcy,  you  would  be  right.] 

The  bond  has  been  forfeited  in  spirit. 

(♦)  6Exch.Rep.129;  ii.c.20Law  J.  Rcp.(N.8.) 
Ex- h.  120. 
(6)  WilLs.  C2. 
(6)  7  Terra  Rep.  97. 


[Martin,  B.  — The  plaintiff  did  not 
become  liable  until  the  costs  were  ascer- 
tained.] 

He  cited  and  mentioned  Brown  v.  Fleet- 
vtood  (7)i  Deacon* s  Bankruptcy  Cases,  last 
edit.  p.  264,  Boutefiour  v.  CoaU  (8),  Z)ra#- 
dale  V.  Eames  (9),  and  Ex  parte  Harrisom 
(10). 

Cleashy,  in  reply. — ^The  law  as  to  this 
point  is  confined  to  contingent  debts,  and 
does  not  extend  to  contingent  liabilities. 
To  make  it  incumbent  on  the  plaintiff  to 
prove  under  the  commission,  something 
must  exist  that  can  properly  be  called  a 
debt.  There  could  not  be  any  debt  due 
before  the  bankruptcy,  from  the  present 
defendant  to  the  plaintiff,  as  there  never 
was  a  debt  due  from  the  original  plaintiff 
to  the  original  defendants  before  the  bank- 
ruptcy. He  cited  and  referred  to  Taylor 
V.  Young {li),  Hinton  v.  Aeraman(\2\ 
and  Brough  v.  Adcoek  (IS). 

Cw,  adv.  mdt. 

The  judgment  of  the  Court  (14)  was  now 
delivered  by — 

Martin,  B. — (After  stating  the  facts,  hii 
Lordship  proceeded) — The  question  in  thii 
case  was,  whether  the  action  on  the  bond, 
for  the  purpose  of  recovering  these  costs, 
was  barred  by  the  certificate  ?  We  are  of 
opinion  that  it  was  not.  The  bond  itself 
was  not  forfeited  at  the  time  when  the  fiat 
issued ;  if  it  had  been,  the  question  would 
have  arisen  whether  the  demand  was  prove- 
able under  the  authority  of  the  case  ofHod^ 
son  V.  Bell ;  but  it  is  quite  clear  that  no  action 
whatever  could  have  been  maintained  oa 
the  bond,  on  the  14th  of  November  184S, 
when  the  fiat  issued ;  the  defendant,  there- 
fore, could  derive  no  advantage  from  tbe 
principle  laid  down  in  the  above  case.  It 
was  argued  that  the  liability  continued,  as 

(7)  5  Mee.  &  W.  19;  ae.  8  Law  J.  Rep.  (va) 
Exch.  169. 

(8)  Cowp.  25. 

(9)  2  B.  &  B.  8. 

(10)  3  Mont  D.  &  D.  350. 

(11)  3  B.  &Ald.521. 

(12)  2  Com.  B.  Rep.  867;  i.  c  15  Law  J.  lUp. 
(n.s.)  C.P.  52. 

(13)  7  Ring.  760;  i.c  9  Law  J.  Rep.  C.P.2W. 

(14)  Pollock,  C.B.,  Aldcnon,  B.,  Platt,  B.  and 
Martin,  B. 
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Uie  condition  of  the  bond  was  a  debt  pay- 
able on  a  contingency  within  the  6  Geo.  4. 
c.  16.  s.  56,  the  Bankrupt  Act,  which 
was  in  force  at  the  time  when  the  fiat  was 
isaaed  against  the  defendant ;  and  that  it 
was  proveable  under  the  fiat,  and  a  demand, 
therefore,  barred.  We  think,  however,  this 
liability  was  not  a  debt  at  all  within  the 
meaning  of  the  section.  It  was  a  contract 
tcfindenmify  a  nominal  plaintiff,  whose  name 
was  used  by  a  third  person,  against  such 
costs  at  the  plaintiff  would  become  liable 
to  pay  If  the  defendants  obtained  judgment 
in  their  favour.  It  seems  to  us  impossible 
to  consider  that  this  is  a  debt.  It  is  a  con- 
tingent liability,  but  not  a  contingent  debt. 
The  case  of  Bire  ▼.  Moreau  decided  that 
the  costs  themselves  would  not  be  a  con- 
tingent debt;  &fortiorii  we  think  the  con- 
tract to  indemnify  against  them  could  not 
be  one— ^Jp  parte  Tindal{\5)  ;  the  nature 
of  debts  payable  on  a  contingency,  prove- 
able under  a  fiat,  was  fully  considered  by 
Lord  Chancellor  Brougham,  assisted  by 
the  late  Lord  Chief  Justice  Tindal  and 
Justice  Littledale;  and  there  is  nothing 
there  to  be  fonnd  to  support  the  view  that 
such  a  liability  as  the  present  is  proveable 
under  the  56th  section  of  the  late  act. 
In  the  case  Morrison  v.  Glover  {16),  de- 
cided in  1849,  the  Court  care^lly  avoided 
giving  any  opinion  as  to  the  right  to  prove 
on  a  bond  of  indemnity,  when  the  dams^e 
waa  not  ascertained  at  the  time  of  the 
claim  to  pT6ve.  That  was  a  case  arising 
on  a  gnarantie  to  pay  a  certain  sum  yearly, 
—a  Very  different  contract  from  the  present. 
It  is  proper  to  be  observed,  under  the 
Bankrupt  Consolidation  Act,  12  &  13  Vict. 
c;  106*  s:  177,  that  the  section  in  the  former 
statute' tts  to  debts  payable  on  a  contingency 
ieJ' re-enacted;  and  by  the  178th  section 
there  is  an  eittension  of  the  right  to  claim 
and  prove  for  a  liability  to  pay  money  on 
a  eontiogency.  The  judgment  will  be  for 
the  plaintiff. 

Judgment  for  the  plaintiff. 


1852.     > 
rill7.> 


ATKIW80N      AND    ANOTHER    «. 

STEPHENS. 


(U)  8  Bing.  402;  I.  c  ]   Law  J.  Ilcp.  (n.s.) 
bkbC.  193. 

(W)4Bicl  4S0;.i.c  19  Law  J.  Rrp.  (n.s.) 
xch.  20. 

Nsw  Series,  XXI.    Excheq. 


April 

Pleading — Demurrer — Plea  to  Damages 
— Declaration — Sale  of  Goods  at  an  Inter' 
mediate  Port  to  defray  the  Repairs  of  the 
.Ship  —  Liability  of  Shipowner  where  the 
Vessel  does  not  arrive  at  her  PortofDesU'* 
nation. 

^  declaration  in  assumpsit  stated  that  the 
defendant  was  the  owner  of  a  certain  ship  at- 
a  certain  port  beyond  the  seas,  and  hound 
from  thence  to  London  ;  that  the  plaintiffs 
caused  certain  goods  to  be  shipped  on  board 
the  said  ship  at  the  said  port,  to  be  carried 
thence  to  London,  and  then  delivered  to  the 
plaintiffs  for  certain  freight ;  that  the  ship 
set  sail  and  proceeded  on  her  voyage ;  thai 
having  been  injured  by  tempestuous  weather^ 
the  master  was  obliged  to  put  into  the  port 
of  Monte  V,  in  order  to  have  her  repaired  ; 
that  to  pay  for  these  repairs,  it  became  neces^ 
sary  for  the  master  to  raise  money,  and  with" 
out  his  so  doing  the  vessel  would  have  been 
unable  to  leave  the  port;  and  that  the  master^ 
not  being  able  to  obtain  the  money  otherwise^ 
took  the  goods  of  the  plaintiffs  and  sold  them 
for  a  certain  sum,  with  which  he  paid  the 
expenses  of  the  repairs  ;  that  the  defendant 
promised  to  pay  the  plaintiffs  the  value  for 
which  the  goods  would  have  sold  had  they 
been  delivered  by  the  defendant  to  the  plain" 
tiffs  in  London, 

Plea,  so  far  as  the  declaration  claims  or 
seeks  to  recover  damages  beyond  the  value  of 
the  ship  and  freight  thereinafter  mentioned^ 
in  respect  of  the  breaches  of  promise  com^ 
plained  of,  that  the  plaintiff^  ought  not  to. 
maintain  their  action  to  recover  damages  to 
a  greater  amount  than  aforesaid,  because^' 
after  the  goods  were  shipped  and  before  any' 
part  had  been  conveyed  to  London,  and 
whilst  they  were  in  the  custody  and  under 
the  controul  of  the  master,  the  master  wrongs 
fully  and  without  any  authority  from'  the 
defendant,  and  without  his  knowledge,  pri" 
vity,  or  consent,  sold  the  goods,  and  the  de^ 
fendant  thereby  was  unable  to  deliver  them 
to  the  plaintiffs.  That  the  defendant,  at 
the  said  time  when,  S^'c,  was  the  owner  of  a 
British  ship  duly  registered ;  that  the  goods 
were  shipped  by  being  received  into  the  cus- 
tody of  the  master ;  and  that  the  defendant 
never  personally  accepted  or  received  nor 
did  he  interfere  with  them  or  fffe*  sfttpj>ing  6r 
2U 
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thesalet  except  as  such  owner  of  the  vessel ;  the  ship  to 

thai  the  shipping  and  sale  took  place  after  8ea,  it  becai 

the  \st  of  September  1813,  and  that  the  sale  raise  large  s 

was  done  without  the  fault  or  privity  of  the  so  doing  th( 

defendant ;    and  further^  that  the  value  of  to  leave  the 

the  ship,  together  with  the  value  of  the  freight  the  said  shi 

due  or  to  grow  due  during  the  voyage,  did  not  be  earned,  ^ 

exceed  a  certain  sum  therein  named,  the  defendai 

Held,  on  special  demurrer,  first,  that  the  not  then  an< 

plea  was  bad,  as  it  was  pleaded  merely  to  money  so  m 

the  damages,  did,  for  the 

Secondly,  that  when  goods  forming  part  of  take  the  goc 

the  freight  of  a  ship  have  been  sold  at  an  same  for  1,1 

intermediate  port  to  defray  expenses  neces-  ther  with  tl 

sarily  incurred  in  repairing  the  vessel,  the  the  sale  of  c 

merchant  is  not  entitled  to  claim  from  the  master  in  11 

shipowner  the  price  which  they  might  have  expenses  so 

realized  at  the  port  of  delivery  unless  the  defendant  d 

ship  arrives ;  and  that  as  the  declaration  did  premises,  p 

not  contain  any  averment  of  the  arrival  of  would,  on  tl 

the  ship  at  her  port  of  destination,  it  was  bad,  them  the  va 

Semble,  that  the  plea  did  not  bring  the  dises  so  sole 

ease  within  the  53  Geo,  3.  c.  159.  conveyed   a 

same  might 

Assumpsit.      The  second  count  of  the  been   delive 

declaration  stated  that  the  defendant  was  plaintiffs  at 

the  owner  of  a  certain  ship,  then  being  at  value   of  tl 

Buenos  Ayres,  and  bound  from  thence  to  sold,  for  wh 

London ;    and  thereupon  the  plaintiffs,  at  sold  at  Lone 

the  special  instance  and  request  of  the  de-  there  to  the 

fendant,  caused  to  be  shipped  on  board  of  of  2,500/.,  c 

the  ship  at  Buenos  Ayres  divers  goods  and  notice,  and 

merchandises  ofthe  plaintiffs  of  great  value,  by  the  plaii 

to  be  carried  in  the  ship  from  Buenos  Ayres  last-mentior 

to  London  ;   and  there  to  be  delivered  to  ment     The 

the  plaintiffs,  for  certain  freight,  to  be  paid  similar, 

by  the  plaintiffs  to  the  defendant,  accord-  Plea  to  < 

ing  to  certain  bills  of  lading ;  that  the  ship  counts  so  fa 

set  sail  on  her  voyage  from  Buenos  Ayres  recover  dam 

to  London  with  the  goods  and  merchandises  ship  and  frc 

of  the  plaintiffs  and  certain  other  cargo  on  respect  of 

board  thereof,  and  afterwards  and  while  on  defendant  si 

her  voyage  she  was,  by  the  violence  of  the  to  maintain 

winds  and  waves,  and  by  means  of  tem-  cover  any  d 

pestuous  weather,  greatly  damaged,  and  in  amount  thar 

consequence  thereof  the  master  was  forced  breaches  of 

to  and  did  necessarily  cause  the  ship  to  put  and  fourth  c 

into  Monte  Video,   to  have  the  damage  goods  and  n 

repaired.     And  the  damage  was  then  and  be  shipped  i 

there  repaired.  That  the  costs  and  expenses  at  the  same 

thereby  incurred  by  the  defendant  in  the  same  voyag 

repairing  the  damage  and  in  the  providing  and  that  afti 

the  necessary  stores,  amounted  to  5,000/.  voyage  fron 

And  for  the  purpose  of  repairing  the  ship,  with  the  goo 

and  of  paying  for  repairing,  and  of  enabling  and  that  aft 
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before  she  had  completed  her  voyage,  and 
before  any  part  of  her  goods  and  merchan- 
dises had  been  carried  to  the  port  of  London, 
and  whilst  they  were  in  the  custody  and 
under  the  controul  of  the  master  oft  he  ship, 
the  master  of  the  ship,  on  the  occasion  of 
the  said  sales,  wrongfully,  and  without 
any  authority  from  the  defendant,  and 
without  his  knowledge,  privity,  or  consent, 
sold  and  disposed  of  as  part  of  the  same 
transaction  Uie  said  goods  and  merchan- 
dises, and  then  caused  and  permitted  the 
same  to  be  sold  to,  and  carried  away  by 
divers  persons,  at  Monte  Video,  which 
18  the  sale  in  the  several  counts  men- 
tioned; and  the  defendant  then  thereby 
became,  and  was  unable  to  deliver  the  same 
to  the  plaintiffs,  and  did  not  deliver  the 
same  to  the  plaintiffs ;  that  before  and  at 
the  time  when  the  said  goods  and  merchan- 
dises were  so  shipped,  delivered,  accepted, 
and  received  on  board  of  the  ship  as  afore- 
said, the  defendant  was,  and  has  been,  and 
at  the  time  of  the  sale  and  disposal  and 
carrying  away  of  the  said  goods  and  mer- 
chandises, was  the  owner  of  the  ship  or 
vessel,  the  same  being  a  British  ship  duly 
registered ;  and  that  the  said  goods  and 
merchandises  were  so  caused  to  be  shipped 
and  loaded  on  board  the  ship,  by  the  same 
being  laden  and  put  on  board  the  said 
ship  or  vessel,  and  received  into  the  cus- 
tody of  the  master  of  the  ship,  whilst  the 
defendant  was  such  owner,  and  the  defen- 
dant never  personally  accepted  or  received 
the  said  goods  and  merchandises,  nor  did 
he  in  any  way  interfere  with  them  or  the 
shipping  or  loading  thereof,  or  the  sale  or 
disposal,  or  carrying  away  thereof,  nor  was 
he  in  aiiy  way  save  by  his  being  such 
owner  concerned  therein,  and  the  goods 
and  merchandises  were  so  laden  and  put 
on  board  the  ship  or  vessel  as  aforesaid, 
and  were  so  sold,  disposed  of,  and  carried 
away,  and  lost  to  the  plaintiffs,  after  the 
first  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
thirteen,  and  the  said  sale,  disposal,  and 
carrying  away  thereof,  was  an  act,  matter, 
and  thing  done  and  occasioned  without 
the  fault  or  privity  of  the  defendant  ; 
and  that  the  value  of  the  said  ship  or 
vessel,  at  the  time  of  the  said  goods  and 
merchandises  being  so  sold,  disposed  of, 
carried  away,   or  at  any  time  from  the 


time  when  the  said  goods  and  merchan- 
dises were  laden  and  put  on  board  the  said 
ship  or  vessel,  did  not,  together  with  the 
value  of  the  freight  due,  or  to  grow  due, 
for  or  during  the  said  voyage,  exceed  the 
sum  of  1,100/.;  but  the  value  of  the  said 
vessel  and  freight  due,  and  to  grow  due, 
for,  and  during  the  said  voyage,  and  at 
the  time  of  the  said  loss,  amounted  to 
a  certain  sum,  not  exceeding  the  said  sum 
of  1,100^.,  to  wit,  the  sum  of  1,100/.,  and 
no  more  ;  and  no  other  freight  or  voyage 
was  contracted  for  in  respect  of  the  said 
ship  or  vessel  at  the  time  of  the  happening 
of  the  said  loss  or  damage.  Verification. 
Prayer  of  judgment,  if  the  plaintiffs  ought 
to  maintain  their  action  as  to  the  second, 
third,  and  fourth  counts  to  recover  any 
damage  beyond,  or  to  a  greater  amount 
than  the  said  value  of  the  said  ship  or 
freight. 

Special  demurrer,  assigning  for  cause, 
inter  aliOy  that  the  plea  was  not  pleaded 
to  the  causes  of  action  in  the  counts  men- 
tioned, but  to  the  amount  of  damages,  and 
that  the  fact  of  the  sale  as  alleged  being 
wrongful,  and  done  without  the  privity  of 
the  defendant,  was  no  defence ;  that  the 
plea  amounted  to  fhe  general  issue,  and 
that  the  statutes  on  which  the  plea  pro- 
fessed to  be  founded  ought  to  have  been 
specially  pleaded. 

The  case  was  partly  argued  in  Trinity 
term  1851  (June  11),  and  stood  over  to  last 
Hilary  term  (Jan.  19). 

J,  Wilde  J  in  support  of  the  demurrer,  was 
stopped  by  the  Court,  who  called  upon 

Willes,  to  support  the  plea.-^The  plea 
is  good. 

[Maetin,  B. — I  doubt  whether  the  plea 
is  good  in  substance,  as  it  appears  to  me 
to  shew  a  lawful  mode  of  borrowing 
money,  and,  therefore,  it  does  not  fall 
within  the  53  Geo.  8.  c.  159.] 

The  validity  of  the  loan  would  depend 
on  whether  the  transaction  was  legal. 

[Parke,  B. — The  plea  is  bad,  as  it  is 
merely  pleaded  to  the  damage,  and  as  it 
does  not  deny  the  allegation  that  the  goods 
were  necessarily  sold  by  the  master  for  the 
purpose  of  enabling  the  vessel  to  continue 
the  voyage.  I  do  not  think  that  it  brings 
the  case  within  the  53  Geo.  3.  c.  159,  the 
7  Geo.  2.  c.  15.  and  the  26  Geo.  3.  c.  86.] 

At  all  events,  the  declaration  is  bad. 
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compulsory  on  the  plaintiffs,  and  the  de- 
fendant having  thus  cut  short  this  adven- 
ture hy  the  sale  of  the  goods,  cannot  take 
advantage  of  the  non-arrival  of  the  vessel 
to  deprive  the  plaintiffs  of  the  profits  which 
they  might,  hy  the  receipt  of  their  goods, 
have  realized.  The  foreign  authorities 
are  not  agreed  on  this  point ;  but  the  ma- 
jority support  the  position  contended  for 
by  the  plaintiffs.  By  the  23rd  article  of 
the  judgment  of  Oleron,  Pardessus,  vol.  i. 
339,  it  is  provided  that  the  master  is  to  be 
authorized  to  sell  the  goods  to  defray  the 
expenses  of  the  vessel;  and  that,  on  her 
arrival,  the  value  of  the  goods  at  the  port 
of  destination,  after  deducting  the  freight, 
is  to  be  paid  to  the  owner.  In  his  Treatise 
on  Insurance,  vol.  2.  p.  474,  s.  9,  Emerigon 
says  that  the  Ordinance  of  Wisbuy,  article 
68,  contains  a  singular  provision,  to  the  effect 
that  the  owner  shall  repay  to  the  merchant 
the  value  of  the  goods  sold,  although  the 
ship  subsequently  perish,  and  that  Valin 
and  Pothier  adopt  this  view.  In  Arnould  on 
Insurance,  vol.  2.  p.  893,  the  law  of  Eng- 
land on  the  subject  is  stated  to  be— 
*•  That  where  goods  are  sold  by  the  captain 
in  order  to  raise  funds  for  repairing  par- 
ticular average  losses,  or  for  defraying  the 
ordinary  expenses  of  the  navigation,  the 
loss  arising  from  their  sale  must  be  made 
good  by  the  shipowner  alone ;  who  must, 
in  such  case  pay  the  merchant  the  price 
which  the  goods  would  have  fetched  at 
their  place  of  destination,  deducting  there- 
from the  freight  which  would  have  been 
due  for  their  conveyance." 

Cur>  adv.  vult. 

The  judgment  of  the  Court  (5)  was  now 
delivered  by — 

Pollock,  C.B.  (after  stating  the  plead- 
ings, his  Lordship  proceeded). — The  first 
question  that  was  raised  on  the  argument 
was,  as  to  the  sufficiency  of  the  plea  which 
was  founded  on  the  statute  53  Geo.  3. 
c.  159;  the  Court  intimated  its  opinion  that 
the  plea  could  not  be  supported  in  point  of 
law.  If  this  be  a  loss  or  damage  within  the 
statute,  (which  is,  to  say  the  least,  very 
doubtful,  and,  indeed,  we  think  it  is  not, 
because  it  is  only  a  lawful  mode  of  borrow- 


(5)  Pol1ocl[,  C.B.,  Parke,  B.,  Aldenoo,  B.,  and 
Martin,  B. 


ing  money  for  the  necessary  purposes  of 
the  ship),  the  plea  is  bad  in  form,  being 
a  plea  to  the  damages,  not  to  the  cause 
of  action.  Mr.  Willes,  indeed,  found  him- 
self obliged  to  give  up  the  plea,  and  ad- 
dressed himself  to  the  .declaration  ;  and 
the  only  question  now  is,  whether  the 
second  count  of  the  declaration  is  good. 
The  third  and  fourth  stand  on  precisely 
the  same  footing  as  the  second.  The  ob- 
jection to  the  second  count  is,  that  the  past 
consideration  alleged  does  not  support  the 
precise  promise  stated,  no  such  promise 
following  as  a  consequence  of  law  fVom  the 
facts  previously  stated,  for  it  is  argued 
that,  though  the  defendant  may  be  bound 
to  pay  the  price  of  the  goods  at  the  place 
of  sale,  or  at  the  port  of  delivery  at  the 
option  of  the  plaintiffs,  yet  he  is  only  so 
bound  if  the  ship  arrive  at  the  port  of 
destination ;  and  there  is  no  qualification  of 
that  sort  alleged  in  the  promise,  nor  any 
averment  that  the  vessel  did  arrive  at  her 
destined  port  of  delivery.  *  We  think,  that 
this  objection  ought  to  prevail. 

The  authorities  in  the  English  law  on 
this  subject  are  few,  and  consist  of  the 
cases  of  Richardson  v.  Nourse,  Aloys  v. 
Tobin,  before  Lord  Ellen  borough,  cited  in 
Abbott  on  Shipping,  372,  Campbell  v. 
Thompson  (6),  Duncan  v.  Benson,  also  in 
the  case  of  Hallett  v.  Wigram,  which  is  a 
decision  in  the  Common  Pleas.  None  of 
these  authorities  give  any  countenance  to 
the  doctrine,  that  if  a  master  sell  the  goods 
of  a  shipper  at  an  intermediate  port  for 
necessary  repairs,  the  shipper  can  claim 
the  price  of  similar  goods  at  the  port  of 
delivery  unless  the  vessel  arrived;  and, 
therefore,  the  promise  in  this  case,  which  is 
to  pay  the  value  without  any  such  condi- 
tion, as  if  the  goods  had  arrived  at  the  port 
of  delivery,  does  not  follow  as  an  inference 
of  law  from  the  premises.  In  the  case  of 
Hallett  V.  Wigram  the  vessel  had  arrived  at 
the  port  of  delivery ;  it  was  so  averred  in 
the  declaration,  and  a  promise  to  pay  the 
value  at  that  port  on  request  was  a  correct 
statement  of  the  promise  which  the  law 
would  infer.  Whether  the  plaintiff  be  en- 
titled to  recover  the  price  for  which  the 
goods  actually  sold,  (which  Lord  Ten- 
terden  thinks  he  cannot  unless  the  vessel 

(6)  1  Stark.  490. 
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of  the  Stubbing  Pits  could  not  recur  to  the 
original  way,  he  would  be  without  any 
means  of  access  to  the  close.  It  would  be 
absurd  to  presume  any  intention  to  aban- 
don the  way  under  these  circumstances. 
It  is  a  question  of  fact  upon  which  there 
could  only  be  one  finding.  The  verdict, 
therefore,  ought  to  be  entered  for  the  defen- 
dant on  the  second  plea. 

Rule  absolute. 


1852 
Nov 


2.    7 

.8.; 


DOE  d,  LEIGH  r.  HOLT.* 


Common  Law  Procedure  Act^  \b  S^  16 
Fict.  c.  76. — Judgment  as  in  Case  of  Non- 
suit— Ejectment, 

A  rule  for  judgment^  in  case  of  nonsuit^ 
cannot  he  granted  in  an  action  of  ejectment^ 
since  the  Common  Law  Procedure  Act  came 
foto  operation. 

This  was  an  action  of  ejectment,  in 
which  issue  had  been  joined;  but  the 
cause  had  not  been  taken  down  to  trial 
within  the  time  required  by  the  practice 
of  the  Court,  under  the  law  in  force  prior 
to  the  passing  of  the  15  &  16  Vict.  c.  76. 

MUward  (1)  now  moved  for  a  rule  nisi, 
fox  judgment  as  in  case  of  nonsuit. — The 
course  to  be  pursued  in  ordinary  actions  is 
pointed  out  by  sect.  101.  (2).     But  this 

*  This  and  the  following  cases,  decided  in 
Michaelmas  term  1S52,  have  been  inserted  here  as 
being  of  immediate  importance  to  the  profession. 

(1)  Before  Pollock,  C.B.,  Alderson,  B.  and 
Flatt,  B. 

(2)  The  100th  and  101st  sections  are  introduced 
by  the  heading,  "And  with  respect  to  judgment  for 
default  in  not  proceeding  to  trial,  be  it  enacted,  as 
follows:"— 

100.  "  The  act  passed  in  the  fourteenth  year  of 
the  reign  of  his  majesty,  King  George  the  Second, 
intituled  *  An  Act  to  prevent  Inconveniences  arising 
from  Delays  of  Causes  after  Issue  joined,*  so  far  as 
the  same  relates  to  judgment  as  in  the  case  of  a 
nonsuit,  shall  be  and  the  same  is  hereby  repealed, 
except  as  to  proceedings  taken  or  commenced  there- 
upon ^fore  the  commencement  of  this  act. 

101.  "Where  any  issue  is  or  shall  be  joined  in 
any  cause,  and  the  plaintiff  has  neglected  or  shall 
neglect  to  bring  such  issue  on  to  be  tried,  that  is  to 
■ay,  in  town  causes  where  issue  has  been  or  shall  be 
joined  in,  or  in  the  vacation  before,  any  term,  for 
instance,  Hilary  term,  and  the  plaintiff  haM  neglected 
or  shall  neglect  to  bring  the  issue  on  to  be  tried 
during  or  before  the  following  term  and  Tacation, 


does  not  include  future  actions  of  eject- 
ment, which  are  provided  for  by  secU  202, 
which  applies  to  actions  brought  by  writ, 
in  which  a  claimant  is  substituted  for  the 
lessor  of  the  plaintiff.  The  lOlst  section, 
therefore,  not  being  applicable,  the  100th 
section  is  not. 

[Alderson,  B. — The  100th  section  re- 
peals the  statute  of  14  Geo.  2.  c.  17.  abso- 
lutely, not  making  any  exception  as  to 
pending  suits.  Then  a  substitute  for  that 
form  of  judgment  is  provided  for  actions  in 
general  by  the  101st  section,  and  for  actions 
of  ejectment  by  the  202nd  section.] 

On  that  ground,  it  is  contended  that  the 
statute  is  not  repealed  as  to  pending  eject- 
ments. It  has  been  held  in  this  court 
that  actions  of  ejectment  commenced  before 
the  act  came  into  operation  are  to  be  con- 
tinued— Doe  d.  Smith  v.  Roe  (3). 

Alderson,  B. — Before  the  recent  statute 
you  might  have  taken  the  cause  down  to 
trial  by  proviso,  and  ^ou  can  do  so  still  j 
but  the  statute  of  14  Geo.  2.  e.  17.  is  en-« 
tirely  repealed,  except  as  to  proceedings 
taken  or  commenced  thereupon. 

The  other  Judges  concurred. 

Rule  refused. 


for  instance,  Easter  term  and  vacation,  and  in* 
country  causes  where  issue  has  been  or  shall  be 
joined  in,  or  in  the  vacation  before,  Hilary  or 
Trinity  term,  and  the  plaintiff  has  neglected  or  shall 
neglect  to  bring  the  issue  on  to  be  tried  at  or  before 
the  second  assizes  following  such  term,  or  rf  issue 
has  been  or  shall  be  joined  in,  or  in  the  vacation 
before,  Easter  or  Michaelmas  term,  then,  if  the 
plaintiff  has  neglected  or  shall  neglect  to  bring  the 
issue  on  to  be  tried  at  or  before  the  first  assizes  after 
such  term,  whether  the  plaintiff  shall  in  the  mean 
time  have  given  notice  of  trial  or  not,  the  defendant 
may  give  twenty  days*  notice  to  the  plaintiff  to  bring, 
the  issue  on  to  be  tried  at  the  sittings  or  assizes,  as 
the  case  may  be,  next  after  the  expiration  of  the 
notice ;  and  if  the  plaintiff  afterwards  neglects  to 
give  notice  of  trial  for  such  sittings  or  assizes,  or  to 
proceed  to  trial  in  pursuance  of  the  said  notice 
given  by  the  defendant,  the  defendant  may  suggest 
on  the  record  that  the  plaintiff  has  failed  to  proceed 
to  trial,  although  duly  required  so  to  do,  (which 
suggestion  shall  not  be  traversable,  but  only  be 
subject  to  be  set  aside  if  untrue,)  and  may  sign 
judgment  for  his  costs;  provided  that  the  Court  or  a 
Judge  shall  have  power  to  extend  the  time  for  pro- 
ceeding to  trial,  with  or  without  terms." 
(3)  Not  yet  reported. 
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1852. 

Nov.  15. 

Common  Law  Procedure  Act,  15  «^  16 
Vict,  c,  76.  ss,  49,  57 — Special  Demurrers. 

S'pecial  demurrers  fending  at  the  time 
when  the  Common  Law  Procedure  Act 
came  into  operation  are  not  affected  by  its 
provisions^  but  must  be  decided  according  to 
the  previous  law. 

Trespass  quare  clausum  /regit.  The 
defendant  had  pleaded  a  justification,  to 
which  the  plaintiff  demurred  specially  on 
the  15th  of  May  1852,  and  the  defendant 
joined  in  demurrer  on  the  21st  of  May. 

T,  Jones  appeared  in  support  of  the 
demurrer ;  but 

Macnamara,  in  support  of  the^  plea, 
objected  that  special  demurrers  were 
abolished  by  the  Common  Law  Procedure 
Act  (15  &  16  Vict.  c.  76).  The  51st 
section  enacts  **  that  no  pleading  shall  be 
deemed  insufficient  for  any  dei^ct  which 
could  heretofore  only  be  objected  to  by 
special  demurrer."  This  section  applies 
to  pending  demurrers.  It  is  not  prospec- 
tive merely,  for  it  does  not  enact  that  no 
pleading  shall  be  specially  demurred  to, 
but  that  no  pleading  shall  be  **  deemed," 
that  is,  adjudged,  insufficient ;  and  the  word 
"heretofore"  points  to  the  nature  of  the 
defect  which  might  formerly  have  been 
objected  to.  The  question  has  been  raised 
in  the  Court  of  Common  Pleas,  but  it  was 
then  unnecessary  to  decide  it. 

[Platt,  B. — The  51st  section  applies 
to  the  demurrers  mentioned  in  the  50th 
section  (1).] 

If  the  50th  section  appliesonly  to  future 
pleadings,  the  51st  section  must  apply  to 
special  demurrers  then  pending  ;  for  after 
the  24th  of  October,  when  the  act  came 


(1)  Section  50.  enacts  that  **  Either  party  may 
object  by  demurrer  to  the  pleadinpr  of  the  opposite 
party,  on  the  ground  that  such  pleading  does  not 
set  forth  sufficient  ground  of  action,  defence,  or 
reply,  as  the  case  may  be;  and  where  issue  is 
joined  on  such  demurrer,  the  Court  shall  proceed 
and  give  judgment  according  as  the  very  right  of 
the  cause  and  matter  in  law  shall  appear  unto  them, 
without  regarding  any  imperfection,  omission,  defect 
in  or  lack  of  form  ;  and  no  judgment  shall  be  arrest- 
ed, stayed  or  reversed,  for  any  such  imperfection, 
omission,  defect  in  or  lack  of  form." 


into  operation,   there  can  be  no  spee^/ 
demurrers.     This  is  a  remedial  act,  Ukd, 
as  is  expressed  in  the  recital,  passed  to 
render  the  process,  practice  and  mode  of 
pleading  more   simple   and  speedy,  and 
should  be  construed  liberally. 

[Alderson,  B. — The  52nd  section  (2) 
clearly  refers  only  to  future  pleadingi, 
and  why  should  we  try  and  spdl  out  an 
injustice?] 

There  is  no  injustice,  as  the  statute  sab- 
stantially  declares  that  objections  in  the 
nature  of  special  demurrers  are  fiiyoloos ; 
the  Court  is,  therefore,  only  asked  to 
carry  out  the  spirit  of  the  statute.  In 
some  instances  express  exception  if 
made  as  to  pending  proceedings,  e.g,  tlie 
10th  section  which  relates  to  alias  and 
pluries  writs,  the  12th,  as  to  writs  of  sum- 
mons,  the  24th,  as  to  writs  of  distringai, 
the  26th  as  to  appearance  see,  ^^ 
the  92nd,  as  to  rules  to  compute,  tbe 
100th,  as  to  judgment  as  in  case  of  non- 
suit. By  the  146th  section,  writs  of  eiroi 
must  be  brought  within  six  years  of  tk 
judgment,  which  will  materially  affect  tbe 
rights  of  parties,  as  formerly  the  time  for 
bringing  error  was  twenty  years. 

[Alderson,  B. — There  would  be  aix 
years  from  the  act  coming  into  operation, 
as  it  would  not  apply  to  past  judgments.] 

[Pollock,  C.B. — The  act  is  no  doubts 
remedial  one;  but  it  is  to  be  looked  on  as 
a  whole.  The  sections  are  grouped  under 
certain  general  headings,  and  the  51st 
section  now  relied  on,  is  part  of  a  series 
from  the  49th  to  the  57th,  which  is  headed 
**  with  respect  to  the  language  and  form  of 
pleadings  in  general."  The  49th  section 
abolishes  all  fictitious  and  needless  aver- 
ments, and  the  50th,  51st,  and  52nd 
relate  to  demurrers,  and  the  remedy  for 
pleadings  calculated  to  embarrass.  How 
can  they  apply  to  a  joinder  of  issue  on 
matter  of  law  which  is  ripe  for  the  decision 
of  the  Court  ?] 


(2)  Section  52.  enacts  "If  any  pleading  be  lo 
framed  as  to  prejudice  embarrass,  or  delay  tbe  fair 
trial  of  the  action,  the  opposite  party  may  apply  to 
the  Court  or  a  Jud^ire  to  strike  out  or  amend  saeh 
pleadin{2:,  and  the  Court  or  any  Judge  shall  make 
such  order  respectinf^  the  same,  and  use  respecting 
the  costs  of  the  application,  as  such  Court  or  Judge 
shall  see  fit." 
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.RKE,  B. — The  rule  for  the  construc- 
f  acts  of  parliament  is  laid  down  by 
Coke  (3),  **  Nova  consUtutiOf  futuris 
n  imponere  debet,  non  pneteritis" 
was  recognized  in  this  court,  in 
V.  Burden  (4),  with  this  qualifica- 
that  the  context  may  shew  that  the 
.ture  intended  the  statute  to  have  a 
pective  operation.] 
s  is  a  mere  formal  defect ;  and  if  an 
iment  were  made  there  could  not  be 
jr  special  demurrer, 
.RKE,  B.  —  That  is  a  moot  point 
need  not  now  be  decided.] 
}  maxim  referred  to  is  founded  on 
rinciple  that  it  cannot  be  supposed 
le  legislature  meant  to  do  injustice  ; 
ere  is  a  distinction  between  a  vested 
and  mere  matters  of  form.  This 
I  explained  in  an  American  case, 
People  V.  Tihhets  (5).  In  that 
sending  an  information  in  the  nature 
10  warranto,  an  act  passed  for  facili- 
the  proceedings  in  such  informa- 
and  it  was  contended  that  it  had 
plication  to  a  pending  ipformation. 
lourt  admitted  the  general  principles 
dting  any  interference  with  vested 
,  which  had  been  elaborately  discussed 
mg  before  by  Chancellor  Kent,  in 
r.  Van  Kleek  (6),  but  thus  drew  the  dis- 
»n  between  an  iteration  of  rights  and 
oration  of  remedies  or  mere  procedure, 
'hat  right  is  taken  away  ?  Are  the 
lants  divested  of  their  defence  upon 
erits?  Their  saying  that  the  pro- 
ig  is  hastened  in  point  of  form,  makes 
ig  for  them.  They  have  no  right  to 
ain  of  this.  It  is  complaining  that 
put  upon  his  defence  to-day,  whereas 
i  a  right  to  delay  it  till  the  morrow ; 
ular  head  of  vested  rights ;  a  right  to 
justice,  .  .  .  The  pretence  of  the  de- 
it  does  not  merit  the  name  of  rights 
ites  to  the  remedy »  The  act  merely 
that  under  its  regulations  the  ques- 
)etween  the  parties  may  peradventure 
•ught  to  trial  six  months  earlier  than 
rould  otherwise  have  been.  This  is 
/  usual  subject  of  legislative  inter- 

(3)  2  Inst.  292. 

(4)  2  Exch.  Rep.  22» 

(5)  4  Cowen,  384. 

(6)  7  Johns,  Rep.  M3. 
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fcrence.  Indeed  the  Court  might  do  the 
same  thing,  independent  of  the  legislature. 
Suppose  they  were  to  make  an  order  that 
all  rules  to  plead  should  be  ten  days  instead 
of  twenty,  would  it  lie  with  the  parties  in- 
terested to  gainsay  this?  ....  At  this  rate 
every  statute  by  which  the  collection  of 
debts  or  the  trial  of  rights  is  rendered  more 
speedy  or  effectual  would  be  inapplicable 
and  void  in  reference  to  subsisting  rights." 
This  case,  with  many  others  on  the  sub- 
ject, are  given  in  Wise's  Common  Law  PrO' 
cedure  Act,  pp.  2 — 4,  and  the  editor  there 
says : — **  That,  in  the  majority  of  instances, 
the  present  act  will  be  found  to  apply  to 
pending  proceedings.*'  Various  instances 
are  there  given  of  acts  of  parliament  having 
a  retrospective  effect — Brooks  y.  Bockett{7)9 
Hodgkinson  v.  Wyatt{%),  Doe  d.  Johnson  v. 
Liversedge  (9),  Bell  v.  Smith  (10).  In  Free- 
man V.  Moyes  (1 1)  the  8  &  4  Will.  4.  c.  42. 
s.  31,  which  rendered  executors  and  ad- 
ministrators liable  for  the  costs  of  actions 
brought  by  them  in  their  representative 
capacity,  was  held  to  extend  to  actions 
commenced  before  the  statute  came  into 
operation  but  tried  afterwards. 

[Parke,  B. — Littledale,  J,  dissented 
from  that  judgment;  and,  looking  at  the 
words  of  the  statute,  I  think  with  very 
good  reason.] 

The  Court  might  now  g^ant  leave  to 
withdraw  the  demurrer,  without  costs.  In 
a  note  to  this  section,  in  the  edition  of  the 
statute  already  cited,  p.  86,  it  is  said  : — "  It 
is  to  be  observed  that  the  clause  as  to 
giving  judgment  according  to  the  very  right 
of  the  cause,  is  confined  to  issues  on  such 
demurrers,  that  is,  those  described  in  the 
early  part  of  the  section ;  and  would,  there- 
fore, not  apply  to  where  a  special  demur- 
rer has  been  delivered,  and  there  has  been 
a  joinder  in  demurrer  prior  to  the  24th  of 
October.  Whether  section  51  would  apply 
to  such  case,  must  be  determined  at  an 
early  period  by  the  Courts;  but  it  would 

(7)  9  aB.  Rep.  847;  ».  c.  16  Law  J.  Rep.  (N.s.) 
aB.  178. 

(8)  4  aB.  Rep.  749;  s.  c  13  Law  J.  Rep.  (n.s.) 
Q.B.  73. 

(9)  llMee.&.W.517;  8.C.  13  LawJ.  Rep.(».8.) 
Exch.  61. 

(10)  6  Car.  &  P.  W. 

(11)  1  Ad.&£.338. 
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seem  to  follow  from  Uie  language  of  the 
222nd  section  that,  at  any  rate,  an  amend- 
ment might  he  allowed  without  costs ;  and 
if  the  special  demurrer,  as  is  generally  the 
case  on  the  eve  of  the  long  vacation,  was 
delivered  merely  for  delay,  it  would  be  a 
very  proper  exercise  of  those  powers  under 
that  section  to  dispense  with  the  costs." 

[Pollock,  C.B. — Suppose  judgment  had 
been  given  last  term  on  this  demurrer, 
and  error  had  been  brought ;  would  our 
judgment  have  been  reversed  by  reason 
of  tihe  51st  section  ?] 

The  Court  of  error  would  give  the  judg- 
ment the  Court  below  ought  to  have  given. 

Pollock,  C.  B. — ^We  have  no  doubt  on 
the  point.  The  right  to  have  judgment 
on  this  special  demurrer  is  not  taken  away. 

Parke,  B.  —  It  is  very  plain  to  my 
mind  that  these  clauses  refer  to  future 
pleadings,  not  to  past.  To  apply  them 
to  the  latter  would  be  unjust ;  for  the 
parties  have  demurred,  on  the  faith  that 
they  were  entitled  to  do  so.  Taking  all 
these  clauses  together,  it  is  clear  that  they 
contemplate  future  proceedings,  and  future 
proceedings  only.  The  50th  section  pro- 
vides that,  for  the  future,  judgment  on 
demurrer  shall  be  given  according  to  the 
very  right  of  the  cause ;  the  51st  section, 
that,  for  the  future,  no  special  demurrers 
shall  be  allowed ;  and  section  52,  that 
for  the  future,  when  pleadings  are  drawn 
in  a  way  calculated  to  prejudice,  embarrass, 
or  delay  the  fair  trial  of  the  action,  objec- 
tion may  be  taken  to  them  in  the  manner 
there  pointed  out,  namely,  by  application 
to  the  Court  or  a  Judge  to  amend  or  strike 
them  out ;  and  reading  these  clauses  thus-, 
they  all  become  consistent,  and  form  one 
imiform  system. 

Aldebson,  B. — It  is  clear  that  the  52nd 
section  applies  only  to  future  demurrers, 
and  it  would  be  strange  to  apply  the  51st 
section  to  a  case  in  nrhich  the  remedy  is 
not  given. 

Platt,  B. — The  section  only  prevents 
future  special  demurrers. 

[The  Court  then  gave  time  to  Macna^ 
fiiara  to  elect  whether  he  would  amend  or 
argue  the  demurrers.] 


.} 


OOODLIFFE  v.  NEAYE9. 


1852 

Nov.  19, 

Common  Law  Procedure  Act  (15  ^  16 
VicU  c.  76.  w.  27,  28.) — Appearance  tee. 
Stat. 

Where  an  appearance  sec.  stat.  hoM  6e«i 
entered  before  the  2^th  of  October^  when  tki 
15  4*  16  Fict,  c,  76.  came  into  operation, 
the  27th  and  2Sth  sections  of  thai  act  do  not 
apply. 

Therefore,  where  a  writ  was  issued  m 
the  29th  of  September,  upon  which  an  sp- 
pearance  sec.  stat.  was  entered  on  Uu 
Sth  of  October,  and  on  the  27th  of  October 
a  declaration  filed,  with  a  naiiee  to  plead 
indorsed  thereon,  and  no  plea  pleaded,-^ 
Held,  that  judgment  signed,  without  atufnotiet 
of  filing  the  declaratum  having  been  given  ti 
the  defendant,  was  irregular,  and  thejudg* 
ment  and  execution  thereon  were  set  aside. 

This  was  an  action  of  debt.  The  wiit 
was  issued  on  the  29th  of  Septembor, 
and  duly  served,  but  no  appearance  being 
entered  by  the  defendant,  the  plaintiff^  on 
the  Sth  of  October,  entered  an  appearance 
sec.  stat,,  and  on  the  27th  of  October  filed 
a  declaration,  indorsed  with  a  notice  to 
plead  in  eight  days,  but  gave  no  notice  to 
the  defendant  of  the  declaration  being  filed. 
No  plea  being  pleaded,  judgment  wu 
signed  on  the  5th  of  November,  and  exe« 
cution  issued  thereon  ;  to  set  aside  which 
a  rule  nisi  had  been  obtained  by  /.  Brown, 
on  a  previous  day ;  against  which — 

T.  Jones  now  shewed  cause. — ^The  62nd 
section  enacts,  **  that  no  rale  to  plead  or 
demand  of  plea  shall  be  necessary,  and  the 
notice  to  plead,  indorsed  on  the  declaration, 
or  delivered  separately,  shall  be  sufficient'* 
And  by  the  28th  section,  where  the  writ  is 
not  indorsed  in  the  special  form,  which  if 
the  case  here,  judgment  may  be  signed 
upon  default  of  appearance,  without  any 
notice  of  filing  the  declaration  being  giv^. 
No  copy  of  the  writ  of  summons  has  been 
filed,  but  that  is  not  requisite  where  the 
writ  is  served  (1 ) ;  it  is  only  requisite  whcie 

(1)  Sect.  28.  enacts,  "  That  in  case  of  snch  noo- 
appearance,  where  the  writ  of  aamiiioiis  is  not  id* 
dorsed  in  the  apodal  form  hereinbefofe  proridcd,  it 
shall  and  may  be  lawful  for  the  plainlil^  on  filing  as 
affidavit  of  personal  servics  of  the  writ  of  s 
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a  Judge's  order  is  obtained  for  leave  to 
proceed. 

[ParkEj.B. — ^You  should  surely  proceed 
either  under  the  old  law  or  under  the  new. 
The  appearance  was  entered  according  to 
the  old  law,  and  that  is  equivalent  to  an 
appearance  by  the  defendant.  The  28th 
section  only  refers  to  prospective  non-ap- 
pearance. The  defendant  was,  therefore, 
not  called  on  to  plead  without  notice  of 
declaration  being  filed.  It  would  be  pro- 
ductive of  the  greatest  inconvenience  if 
judgment  were  to  be  allowed  to  be  obtained 
without  any  notice  being  given  to  the  de- 
fendant.] 

That  will  be  so  in  future,  and  the  legis- 
lature has  intentionally  abolished  the  need- 
less forms  of  rules  to  plead  and  demand  of 
plea  by  the  62nd  section,  and  no  exception 
Is  made  as  to  pending  actions.  The  sup- 
posed iigustice  of  judgment  without  ap- 
pearance is  only  the  adoption  of  the  well- 
known  principle  in  the  French  law  of 
ileeiion  du domicile;  and  the  defendant,  by 
neglecting  to  appear,  makes  the  office  of 
the  Court  the  place  where  all  pleadings  or 
notices  may  be  served  upon  him. 

[Parke,  B. — This  is  not  a  question  of 
non-appearance,  but  of  appearance.] 

It  is  substantially  the  same  as  non-ap- 
pearance, for  the  form  is,  that  the  plaintiff 
appears  for  the  defendant  according  to  the 
statute. 

[Parke,  B. — ^The  statute  has  not  pro- 
Tided  for  the  case  of  an  appearance  pre- 
viously entered.  Sections  27*  and  28. 
apply  to  cases  of  future  non-appearances, 
and  section  30.  to  future  appearances. 
Yon  must,  therefore,  go  on  either  under  the 
old  or  under  the  new  act.  It  cannot  be 
tolerated  that  judgment  is  to  be  obtained 
without  any  notice  whatever.] 

[Alderson,  B. — The  form  of  the  writ 
given  by  the  2  Will.  4.  c.  39.  states  that 
in  default  of  appearance  the  plaintiff*'  may 
cause  an  appearance  to  be  entered  for  you 

or  a  Jodge^s  order  for  leave  to  proceed  under  the  pro- 
virions  of  this  act,  and  a  copy  of  the  writ  of  sum- 
mons, to  file  a  declaration  indorsed  with  a  notice  to 
plead  in  eight  days,  and  to  sign  judgment  by  de- 
fault at  the  expiration  of  the  time  to  plead,  so  in- 
dorsed as  aforesaid;  and  in  the  eyent  of  no  plea 
being  delivered,**  &c. 


and  proceed  thereon  to  judgment  and  exe- 
cution." Therefore  the  defendant  has 
appeared ;  and  if  he  had  appeared  under 
the  new  act,  you  must  have  gone  on  in  a 
given  way, — and  why  should  not  that  way 
be  adopted  in  this  case  ?] 

[Platt,  B. — If  you  seek  the  benefit  of 
the  new  statute,  you  should  bear  the  cor- 
relative burthen.] 

The  act  gives  a  more  speedy  procedure, 
which  must,  in  general,  be  applied  to  the 
proceedings,  although  the  action  was  com- 
menced before  it  came  into  operation :  and 
why  should  a  distinction  be  preserved  con- 
trary to  the  general  policy  of  the  act  ? 

J.  Brown  was  not  called  on  to  support 
the  rule. 

Pollock,  C.B. — I  am  clearly  of  opinion 
that  the  new  act  does  not  apply  to  the 
present  state  of  things.  I  purposely  avoid 
saying  more  than  that  the  act  does  not 
apply  to  this  case,  which  is  the  only  point 
now  before  us. 

Parke,  B. — I  am  of  the  same  opinion. 
These  sections  of  the  statute  do  not 
apply  where  an  appearance  has  been 
entered,  but  to  future  non-appearances 
after  service  of  the  writ.  By  the  26th 
section  the  statute  relating  to  appearance 
for  a  defendant  is  repealed,  "  except  so  far 
as  may  be  necessary  to  support  proceed- 
ings heretofore  taken."  This  entry  of 
appearance  is,  therefore,  preserved,  and 
the  defendant  has  appeared,  and  the  sec- 
tions which  have  been  referred  to  only 
refer  to  non-appearances.  The  judgment, 
therefore,  which  has  been  signed  without 
notice,  is  bad,  as  notice  of  the  declaration 
being  filed  ought  to  have  been  given.  As 
to  the  62nd  section,  it  may  be  that  after  the 
declaration  has  been  filed,  no  demand  of 
plea  may  be  necessary,  but  I  give  no 
judgment  on  that  point. 

Alderson,  B. — I  am  of  the  same  opin- 
ion. What  the  plaintiff  has  done  is,  in  fact, 
an  appearance  by  the  defendant,  and  he 
must  either  proceed  wholly  according  to 
the  old  practice,  or  according  to  the  new. 
I  give  no  judgment  upon  that  point;  but 
what  was  done  in  this  case  was  clearly 
wrong. 
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oning  the  Insolvent  Court,  hut  whether 
d  the  present  intention  of  so  doing. 

sumpsit,  for  money  had  and  received, 

e  use  of  the  insolvent. 

cond    count,    for    money    had    and 

(red,  to  the  use  of  the  plaintiffs  as 

aees. 

ea — Non  assumpsit. 

the  trial,  before  Wightman,  J.,  at 
last  Berkshire  Spring  Assizes,  the 
were  these  : — F.  Goddard,  the  insol- 

being  indebted  to  his  landlord  in  a 

sum  of  money,  for  rent,  which  he  was 
ed  to  pay,  and  being  in  insolvent 
instances,  and  unable  to  pay  the  same, 
>8ed  to  and  executed  to  the  defendant, 
)ril  1850,  a  bill  of  sale  of  his  farming 

and  household  furniture,  which  the 
'  took  possession  of,  and  sold  in  the 
ving  month.  Goddard,  after  the  bill 
e,  Hved  in  the  house  of  the  defendant, 
insolvent,  being  afterwards  sued  by 
laintiff  in  the  county  court,  petitioned 
Dourt  for  protection  as  an  insolvent, 
ne  1851 ;  and  his  case  was  heard  in 
ist.  The  case  for  the  plaintiffs  was, 
the  assignment  was  fraudulent  and 
within  the  7  &  8  Vict.  c.  96.  s.  19. 
le  other  hand,  it  was  contended  for  the 
dant,  that  the  case  fell  within  the 
so  of  that  section,  and  that  the  con- 
ice  was  not  made  by  the  insolvent 
I  the  view  or  intention"  "  of  petitioning 
Dourt  for  protection  from  process." 
learned  Judge  directed  the  jury  to 
der  whether  the  bill  of  sale  was  exe- 
.  by  the  insolvent,  with  the  view  or 
tion  of  petitioning  the  Insolvent  Court 
rotection  at  any  time  when  he  might 
;hend  proceedings  would  be  or  were 
I  against  him.  The  jury  answered 
questions  in  the  affirmative,  and  found 
diet  for  the  plaintiffs, 
rule  nisi  having  been  obtained  for  a 
:rial,  on  the  ground  of  misdirection, 
exander  and  Griffits  shewed  cause. — 
Fudge  rightly  directed  the  jury,  for  all 
lets  shewed  that  the  insolvent  could 
had  no  other  intention  than  that  of 
oning  the  Insolvent  Court.  In  Aldred 
nstable  (1)  it  was  held,  that  a  fraudu- 


4aB.  Rep.  074;  s.c  12  Law  J.  Rep.  (n.s.) 
153, 


lent  preference  in  contemplation  of  bank- 
ruptcy might  be  inferred  by  a  jury  from 
circumstances,  without  proof  that  a  distinct 
act  of  bankruptcy  was  contemplated.  That 
is  an  analogous  case. 

[Martin,  B. — In  Morgan  v.  Brundrett 
(2)  it  was  held,  that  a  party  seeking  to 
avoid  a  payment  or  transfer  of  goods,  on 
the  ground  that  it  was  voluntarily  made  by 
a  trader  in  contemplation  of  bankruptcy, 
must  shew  not  merely  that  the  trader  was 
insolvent  when  it  was  made,  but  also  that 
he  then  contemplated  bankruptcy.] 

The  insolvent  must  have  known  that  he 
would  be  under  the  necessity  of  petitioning 
the  Insolvent  Court.  The  whole  question 
depends  upon  the  mind  and  intention  of 
the  party  at  the  time  of  executing  the  bill 
of  sale — Gibson  v.  Muskett  (3).  The  insol- 
vent must  be  taken  to  have  contemplated 
the  necessary  effect  of  his  own  act. 

[Platt,  B. — The  intention  of  the  insol- 
vent was  merely  to  prefer  the  defendant 
to  his  landlord.] 

Keating  and  Pigott  were  not  called  on. 

Pollock,  C.B. — This  rule  must  be  ab- 
solute, on  the  ground  of  misdirection.  I 
think  there  was  no  evidence  from  which 
the  jury  could  be  called  upon  to  say 
that  the  insolvent  had  the  intention  of 
petitioning  the  Insolvent  Court.  But  my 
judgment  proceeds  on  the  ground,  that 
the  question  arising  under  the  proviso  in 
the  19th  section  of  the  act  of  parliament 
has  not  been  correctly  left  to  the  jury. 
To  render  the  conveyance  void  the  party 
making  it  must  have  the  present  view  or 
intention  of  petitioning  the  Insolvent  Court. 
It  is  not  enough  that  he  has  a  general  in- 
tention at  some  future  time  of  freeing  him- 
self from  his  embarrassments  by  petitioning 
the  Court. 

Platt,  B. — I  am  of  the  same  opinion. 
The  conveyances  spoken  of  in  the  former 
part  of  the  19th  section  are  void,  unless 
they  fall  within  the  proviso  in  the  con- 
cluding part  of  that  section.  The  only 
question,  therefore,  is,  whether  this  trans- 
action ranges  itself  under  the  proviso.  It 
is  argued   that   the  insolvent  must  have 

(2)  5  B.  &  Ad.  289;  s.c.  2  Law  J.  Rep.  (n.s.) 
K.B.  195. 

(3)  3  Man.  &  G.  168  ;  s.c.  11  Law  J.  Rep.  (n.s.) 
C.P.  225. 
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contemplated  insolvency,  that  he  was  in  being  traden 

insolvent  circumstances,  that  he  must  have  than   300/. 

intended   the  consequences    of   his    own  Court  of  Bj 

act,  and  that  he  was  in  the  situation  of  a  7  &  8  Vict.  ( 

man   about   to  become   bankrupt,  whose  and  amend  t 

conveyances  and  assignments  are  deemed  for  protectioi 

to  be   made   in  contemplation   of  bank-  to  a  Court 

ruptcy.     There  is,  however,  a  distinction  enacts,  in  sei 

between  the  case  of  bankruptcy  where  pro-  shall,  in  con 

ceedings  were  taken  hostilely  against  the  vent,  or  bein 

party  and  the  present  case  where  he  acts  voluntarily  > 

voluntarily.     Here  the  act  of  petitioning  creditor,  sue 

the  Court  is  the  party's  own  act;  he  is  not  fraudulent ai 

bound  to  petition,  and,  therefore,  when  the  provided  tha 

Judge  told  the  jury  that  the  question  was,  deemed  fraui 

whether  the  insolvent  had  at  any  time  the  to  three  moi 

intention   of  petitioning   the  Court,   that  and  not  witli 

direction   was   wrong.     The  statute  con-  party  conve; 

templates  that  the  act  which  he  is  to  do  is  for  protectio 

to  be  a  valid  one.     He  must  not  at  the  is,  that  if  a 

time  have  the  intention  of  petitioning  the  tlian  three  n 

Insolvent  Court.     The  question  was  put  petition,  the 

by  the  Judge  upon  the  ground  that  the  conveyance  ; 

insolvent  had  the   intention  of  applying  tivelytheint 

contingently,  and  at  some  future  time  to  for  protectio 

the  Insolvent  Court.     That  direction  was  case  who  ex< 

wrong,'  think  about 

Martin,  B. — I  am  of  the  same  opinion,  cess.      His 

The  question  is,  whether  this  is  a  valid  distress  on  t 

bill   of    sale.     Without   doubt,    Goddard  is  not  a  scin 

could  transfer  his  property  in  a  valid  and  of  the  insol 

legal  manner.     He  was  entitled  to  prefer  petitioning  1 

one  creditor  to  another.     Has  this  common  process.      1 

law  right  been  interfered  with  ?     It  is  to  construed  st 

be  observed  that  this  act  of  the  7  &  8  Vict,  description 

c.  96.  is  not  the  Insolvent  Debtors  Act.  upon  legitin: 
It  was  made  with  a  different  intent.      The 
5  &  6  Vict.  c.   116.  enabled  persons  not 


The  following  cases  will  appear  in  the  Volu 

JAC 


BROWN  V,  NORTH. 

COE  r.  PLATT. 

DOE  d.  JOHNSON  V,  JOHNSON. 

EASTERN  UNION  RAILWAY  COMPANY  V.  HART, 

FORQUET  V,  MOORE. 

POWLES  V,  THE  GREAT  WESTERN  RAILWAY 
COMPANY. 
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Birch  V.  Joy.  Appeal  against  a  decree  of 
Lord  Chancellor  Cottenham.  Decree  in 
part  affirmed,  'W'ith  certain  directions. 

Bright  V,  Hutton.  Appeal  against  an 
order  of  Vice  Chancellor  Lord  £!ran- 
worth.     Order  reversed. 

Curson  (a  pauper)  v.  Bel  worthy.  Appeal 
against  a  decree  of  Lord  Chancellor 
Cottenham  (affirming  a  decree  of  the 
Vice  Chancellor  of  England).  Judg- 
ment affirmed,  but  the  appellant  suing 
fn/orm<ljpau|9tfm,  without  costs. 

De  Beauvoir  v.  De  Beauvoir.  Appeal 
against  a  decree  of  the  Vice  Chancellor 
of  England,  (15  Law  J,  Rep,  (n.s.) 
Chanc.  305).     Decree  affirmed. 

Dimes  v.  the  Grand  Junction  Canal  Com- 
pany. Appeal  against  a  decree  of  Lord 
Chancellor  Cottenham  (affirming  a  de- 
cree of  the  Vice  Chancellor  of  England), 
(16  Law  J,  Rep.  (n.s.)  Chanc.  148). 
Competency  of  appeal  admitted.  Judg- 
ment affirmed. 

Elwell  r.  the  Proprietors  of  the  Birming- 
ham Canal.  Writ  of  error  from  the 
Court  of  Exchequer  Chamber  (affirm- 
ing a  judgment  of  the  Court  of  Queen's 
Bench).  Judgment  affirmed,  with  costs. 


Henderson  v.  Sanderson.  Appeal  against 
a  decree  of  Vice  Chancellor  Knight 
Bruce.     The  decree  varied  by  consent. 

Hutton  V.  Bright.  Appeal  against  an  order 
of  Vice  Chancellor  Lord  Cranworth. 
Order  affirmed. 

Jones  V.  Cannock.  Writ  of  Error  from 
the  Court  of  Exchequer  Chamber 
(affirming  judgment  of  the  Court  of 
Exchequer),  (19  Law  J.  Rep.  (n.s.) 
Exch.  371).  Judgment  affirmed,  the 
plaintiff  in  error  not  appearing. 

Lewis  V,  Hillman.  Appeal  against  a 
decree  of  Lord  Chancellor  Cottenham 
(which  had  reversed  a  decree  of  the 
Vice  Chancellor  of  England),  (19  Law 
J.  Rep.  (n.s.)  Chanc.  89).  Decree 
affirmed,  subject  to  variations,  with  costs. 

Mangles  v.  Dixon.  Appeal  against  a 
decree  of  Lord  Chancellor  Cottenham 
(reversing  a  decree  of  Vice  Chancellor 
Knight  Bruce),  (19  Law  J.  Rep,  (n.s.) 
Chanc.  240).     Decree  reversed. 

Salmon  v,  Webb.  Writ  of  error  from  the 
Court  of  Exchequer  Chamber  (reversing 
the  judgment  of  the  Court  of  Queen's 
Bench),  (18  Law  J.  Rep.  (n.s.)  Q.B. 
142).     Judgment  affirmed,  with  costs. 
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ExcHBQOBR,  and  M.C.  denotes  that  the  case  is  reported  as  a  Maoibtbatbs*  Case.] 


Abjuration,  Oath,    See  Parliament. 

Absconding  Dd>tor.    See  Arrest. 

Abuttals.    See  Trespass. 

Accident€U  Death.    See  Action. 

Accord  and  Satisfaction.    See  Assumpsit. 

Account — If  one  of  two  tenants  in  common  solely 
occupy  land,  farm  it  at  his  own  cost,  and  take 
produce  for  his  own  benefit,  his  co-tenant  can- 
not maintain  an  action  of  accoimt  against  him 
under  4  Anne,  c.  76.  s.  27,  as  his  bailiff,  by  reason 
of  his  having  received  more  than  comes  to  his  just 
share  and  proportion.  The  statute  applies  to  cases 
where  rent  or  payment  in  money  or  in  kind  due  in 
respect  of  the  premises,  is  received  from  a  third 
party  by  one  co-tenant,  who  retains,  for  his  own 
use,  the  whole  or  more  than  his  proportional  share. 
Henderson  v.  Eason,  Q.B.  82 

I>eclaration  in  account  stated  that  A.  and  B,  te- 
nants in  common  in  fee,  made  a  lease  with  a  general 
covenant  on  part  of  lessee  to  pay  rent  (without  say- 
ing to  whom)  on  Michaelmas  and  Lady-day.  A. 
died,  and  on  following  Lady-day,  tenant  paid  half  a 
year's  rent  to  B.  It  appeared  on  the  trial  that  B,  the 
plaintiff,  the  heirat-law  of  A,  received  12s.  6d. 
from  B,  but  he  claimed  61.  5s.f  the  amount  of  half 
of  the  half-year's  rent.  Judge  rightly  directed  that 
B.  had  received  more  than  his  share  of  rent,  and 
that  he  was  accountable  to  plaintiff  for  the  excess. 
Statute  of  Apportionment,  4  Will.  4.  c.  22,  does  not 
apply  as  between  executor  and  heir  of  a  tenant  in 
fee — confirming  Browne  v.  Amyot,  As  the  demise 
purported  to  be  a  joint  demise  by  tenants  in  com- 
mon, with  a  general  reddendum  not  specifying  to 
whom  rent  payable,  rent  followed  the  reversion, 
and  on  death  of  A,  the  reversion  was  split,  and  the 
plaintiff  became  entitled  to  his  share  of  the  rent. 
On  motion  in  arrest  of  judgment,  the  declaration, 
which  was  in  the  usual  form,  was  held  good, 
without  any  allegation  that  after  request  to  ac- 
count, a  reasonable  time  had  elapsed  before  action 
brought    Beer  v.  Beer,  O.P.  124 
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Account  stated-^ A  letter  which  does  not  contain  anr 
statement  of  any  sum  acknowled^  to  be  due,  la 
not  evidence  of  an  account  stateo.  L<Me  v.  Hill, 
Q.B.  318 

Payments  and  a  promise  to  pay  made  under 

mistaken  liability  and  without  consideration  are 
not  evidence  of  an  account  stated.  Oougk  t. 
Tindon,  Ex.  58 

Action — In  an  action  by  personal  representative  of 
deceased  person  to  recover  damages  for  his  death 
under  9  &  10  Vict,  c  93.  the  jury,  in  assessing  the 
damages,  are  confined  to  iojuries  of  which  a  pecu- 
niary estimate  can  be  made,  and  cannot  take  into 
their  consideration  the  mental  suffering  occasioned 
to  the  survivors  by  his  death.  Blahe  v.  Midland 
Bail,  Co.  Q.B.  2^ 

By  6  &  7  Vict.  c.  79,  Articles  of  Convention  be- 
tween Her  Majesty  and  the  King  of  the  French, 
concerning  the  fisheries  in  the  seas  between 
the  British  Islands  and  France,  are  declared 
to  have  the  force  of  law.  B^  these  Articles 
all  transgressions  of  the  regulations  are  in  both 
countries  to  be  submitted  to  the  exclusive  jurisdic- 
tion of  the  tribunal  or  magistrates  designated  by 
law,  who  are  to  settle  all  differences  and  decide  au 
contentions  between  fishermen  of  the  two  countries ; 
and  the  trial  and  judgment  is  always  to  take  place 
in  a  summary  manner.  This  tribunal  is  abo  to 
have  power  to  award  damages  for  injuries  over  and 
above  the  penalties.  Bj  section  11.  of  the  act,  all 
offences  against  the  Articles  committed  by  British 
subjects  are  to  be  determined  by  Justices  of  the 
Peace,  who  are  also  declared  to  liave  the  power  of 
awarding  compensation  for  injuries.  No  action 
lies  for  an  iigury  caused  bj  a  breach  of  any  of  the 
regulations,  exclusive  jurisdiction  in  such  matters 
being  given  to  the  tribunal  specified  in  the  act. 
Marshall  v.  NichoUs,  Q.B.  343 

See  Contract.    Malicious  Prosecution. 

Affidavit— An  affidavit  cannot  be  used  in  support  of 
an  application  to  the  Court  if  it  be  sworn  oefore  a 
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Commissioner  nho  is  acting  in  the  matter  as  attor- 
ney of  the  upplicant,  though  tliere  be  no  action 
pending,  and  no  attorney  on  the  record.  In  re 
Gray,  Q.B.  180 

Affidavit  (continued)— Defendant  was  sued  as  ''H. 
W.  B,"  and  appeared  aa  "  Henry  William  B."  The 
declaration  described  him  as  "  Henry  William  B, 
sued  as  H.  W.  B."  Affidavits  entitled  "  Hilary 
John  B,  sued  as  Henry  William  B."  admitted. 
BalUu>in  v.  JiaueiDian,  C.P.  ICO 

Seniblef  affidavits  sworn  before  the  deemster  of 

Isle  of  Man  are  not  receivable  without  proof  that 
he  has  power  to  take  affidavits.  Cross  v.  Cheshire, 
Ex.3 

If,  pending  action  against  a  company,  name  of 

company  is  changed  by  act  of  parliament,  and  mo- 
tion is  afterwards  made  in  such  action,  a  suggestion 
should  be  entered  of  the  change  of  name  and  affi- 
davits entitled  in  new  name.  IlebbUthtcaite  v. 
Leeds  and  Tfiirsk  Hail.  Co.,  Ex.  37 

Entitling.    See  Sheriff. 

Agreement.    See  Stamp. 

Annuity — Testator  bequeathed  to  his  son  W.  B.  an 
annuity  payable  quarterly,  charged  upon  his  per- 
sonal estate;  and  by  his  will  declared  that  the 
receipt  of  W.  B.  in  his  own  hand  should  be  the 
onlv  receipt  which  his  executor,  H.  C.  B,  should 
be  bound  to  accept,  and  that  it  should  be  lawful  for 
H.  C.  B.  to  require  W.  B.  to  attend  at  the  town 
hall  in  N.  in  order  to  receive  and  give  receints  for 
the  annuity,  and  to  suspend  payment  until  such 
requisition  should  be  complied  with ;  and  subject 
to  such  annuity  testator  gave  all  his  estate  to 
n.  C.  B.  This  annuity  assignable  by  W.  B.  with- 
out H.  C.  B.'s  consent,  notwithstanding  power  in 
H.  C.  B.  to  require  W.  B.'s  attendance  to  receive 
payment  at  a  particular  place ;  and  the  right  in 
U.  C.  B.  to  suspend  payment  did  not  amount  to  a 
"gift  over"  to  him.    Ardtn  y.  Ooodacre,  C.P.  129 

Amendment.    See  Parliament. 

Appearance— see.  stat.  having  been  entered  for  de- 
fendant, an  infant,  the  Court  set  it  and  all  subse- 
quent proceedings  aside,  without  costs,  notwith- 
standing a  delay  of  several  days ;  but  they  required 
defendant  to  undertake  to  appear  by  guardian 
within  four  days.    Leech  v.  CleUfhum,  Ex.  37 

Apportionment — The  plaintiff  was  bv  deed  appointed 
to  "the  offices  of  auditor  ana  superintending 
manager  of  the  defendant's  estates"  at  a  salary  of 
1,800/.,  payable  half-yearly,  on  the  7th  of  July  and 
the  7th  of  January  in  every  year,  and  the  defendant 
had  revoked  the  appointment  in  the  middle  of  a 
current  year.  Plaintiff  not  entitled  to  recover  a 
proportionate  part  of  the  salary  in  respect  of  that 
portion  of  the  year  during  which  the  plaintiff  held 
the  offices.  The  statute  4  &  5  Will.  4.  c.  22.  s.  2. 
applies  to  cases  where  payment  for  the  whole 
period  must  be  ma<le  to  some  person,  and  does  not 
include  a  payment  under  a  contract  between  em- 
ployer and  employed  for  services  performed,  where 
the  payment  enturely  ceases  upon  the  determina- 
tion of  the  claimant  s  right  to  receive  it.  Loirndes 
V.  Earl  of  Stamford  and  Warrington,  Q.B.  371 

of  Rent.    See  Account. 

Arbitration— OriXQT  of  reference  without  consent  of 
parties  is  good,  there  being  a  power  of  attorney  to 
refer  the  matter  in  the  order  of  reference.  Award 
of  discontinuance  a  sufficient  decision  of  action. 
Award  on  a  cross  claim  within  authority  of  the 
power  of  attorney  not  bad  for  excess  of  jurisdiction. 
Hancock  v.  lieid,  Q.B.  78 

Upon  rule  granted  to  pay  money  pursuant  to 

an  award,  the  original  award  must  be  produced 
and  deposited  with  the  Master  at  the  time  of 
drawing  up  the  rule,  although  deposited  aa  a  secu- 


rity with  a  person  who  has  advanced  money  on  it 
Davis  V.  Potter,  Q.B.  134 

An  action  of  debt  on  several  contracts  being  re- 
ferred, the  costs  of  the  cause,  reference  and  award 
to  abide  the  event,  an  award  of  one  sum  in  ren)eet 
of  the  several  claims  is  good.  Cratrshaw  v.  I'ori 
and  North  Midland  Rail.  Co.,  Q.B.  274 

— -  In  an  action  and  all  matters  in  difference  be* 
tween  plaintiff  and  defendant  be  referred  to  arbi- 
tration, and  the  award  made  de  prcemissis  be  ulent 
respecting  any  further  claim,  beyond  the  action, 

Eut  forward  by  plaintiff  or  any  cross-demand  urged 
y  defendant,  the  award  is  nevertheless  final,  aa  it 
will  be  intended  that  the  arbitrator  has  by  hii 
silence  negatived  the  right  of  the  party  to  maintain 
such  claim  or  cross-demand.  Harrison  v.  Crtsviek, 
C.P.  113 

To  an  action  for  goods  sold,  defendant  pleaded 

that  an  action  having  been  brought  in  County  Cowt 
of  O.  in  respect  of  causes  of  action  in  deckratioD 
mentioned,  plaintiff  and  defendant  mutually  sob* 
mitted  themselves  to  refer  the  action,  &c.  to  arbi- 
tration ;  that  the  umpire  awarded  that  defendant 
should  pay  into  county  court  to  plaintiff  41 
lOs.  6^d.  in  full  satisfaction  of  all  matters  referred, 
and  that  plaintiff  refused  to  receive  said  sum,  and 
discharged  defendant  from  paying  it  into  coori 
Replication,  nul  tiel  award.  U  nder  these  pleadiogi 
plaintiff  not  at  libertv  to  shew  that  award  iiad  been 
set  aside.  Plea  not  bad,  on  motion  for  judgment 
non  obstante  veredicto,  in  omitting  to  state  that  re- 
ference ordered  by  Judge  under  77th  section  of 
County  Courts  Act,  obligatory  part  consistiDg  of 
nmtuiu  consent  to  arbitration.  JRoper  t.  Lerw,  Ex. 
28 

A  cause  being  referred  to  arbitration  in  1S46, 

after  which  both  parties  having  delayed  proeeei- 
ings,  and  arbitrator  having  omitted  to  enlarfe  the 
time  for  making  his  award  beyond  Easter  term 
1850,  the  Court  refused  under  the  3  A:  4  WiU.4. 
c.  42.  s.  39.  to  enlarge  the  time  to  MichaeliBst 
term  1852,  defendant  refusing  his  consent  to  nch 
enlargement.    Andrews  y.  Baton,  Ex.  110. 

• Upon  reference  by  Judge's  order  with  the  anal 

clause  that  the  submission  may  be  made  a  rule  of 
court,  the  arbitrator  under  power  to  award  ecsta 
of  reference  and  award  may  direct  such  costs  to  be 
taxed  by  the  officer  of  the  court,  although  there  is 
no  cause  pending  at  time  of  reference.  Where  (hm 
of  the  matters  in  difference  between  A.  B.  and  C.  D. 
at  the  time  of  a  submission  to  arbitration  by  them 
was,  whether  the  two  parties  had  been  in  partDc^ 
ship  together  upon  a  day  named,  and  whether, 
if  there  had  been  a  partnership  between  them, 
the  same  had  been  put  an  end  to,  and  Mi>itrator 
found  by  his  award  that  no  deed  of  nartnenhip 
ever  existed  between  the  parties,  and  also,  that 
if  any  partnership  ever  existed  the  same  was 
dissolved  on  a  day  subsequent  to  that  mentioned, 
and  that  nothing  was  due  from  A.  to  B.  in  respect 
of  the  profits  or  otherwise,  award  bad  for  not 
deciding  the  question  as  to  a  partnership  having 
once  existed.    Bhear  v.  Harradine,  Ex.  1^ 

An  award  made  on  submission  of  differences 

between  A.  of  the  one  part  and  B.  and  C.  of  the 
other,  directed  B.  to  pay  to  8,  one  of  the  arbitrsr 
tors,  a  sum  of  money  ;  and  further  ordered  that^ 
immediately  on  receipt  thereof,  the  nid  sum  should 
be  paid  over  by  S.  to  A.  In  an  action  brought  on 
the  award,  A.  alleging  that  B,  the  defendant,  had 
not  paid  the  moncv  either  to  8.  or  to  the  plaintiir, 
it  was  held,  that  if  the  award  was  in  respect  of  a 
separate  difference  between  A.  and  B.  it  was  good, 
because  on  such  a  submission  the  arbitrator  is 
authorized  to  decide  a  difference  between  A.  and 
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B.  only ;  that  if  it  was  on  a  matter  In  which  B. 
and  C.  were  jointly  interested,  B.  was  not  at  liberty 
to  object  to  the  omission  of  any  direction  in  the 
award  as  to  C.'s  liability.  Held,  further,  that  the 
direction  to  pay  the  money  to  the  arbitrator  S.  did 
not  vitiate  the  award,  as  he  was  to  pay  it  over  im- 
mediately to  A,  and  therefore  that  it  sufiBciently 
appeared  tliat  the  payment  to  S.  was  for  A.'s  bene- 
fit.    Woody.  Adcock.  Ex.  204 

-  Covenant  on  a  mortgage  deed.  Pleas— i\ron 
est  fa<ium  and  payment.  After  issue  the  cause 
and  all  matters  in  difference  were  referred  to  arbi- 
tration ;  the  costs  of  the  cause,  of  the  reference 
and  award  and  all  other  costs  to  abide  the  event. 
The  submission  stipulated  that "  if  either  party,  by 
affected  delay  or  otherwise,  should  wilfully  delay 
or  otherwise  wilfully  prevent  the  arbitrator  from 
making  the  award,  he  should  pay  costs;  and  in 
case  of  cither  party  disputing  the  validity  of  the 
award  and  moving  the  Court  to  set  aside  the  same, 
the  Court  should  have  power  to  remit  the  matters 
referred  to  the  arbitrator.**  The  arbitrator  awarded 
of  and  concerning  the  matters  referred,  '*  that  on 
a  settlement  of  all  matters  in  difference,  accounts, 
claims,  and  demands  between  the  parties,  up  to 
the  date  hereof,  there  is  due  from  the  defendant  to 
the  plaintiff  300/.  lbs.  9(i.,  and  he  ordered  the  same 
to  be  forthwith  paid.  The  defendant  having  moved 
to  remit  the  award  to  the  arbitrator  for  amend- 
ment, and  also  that  upon  payment  of  the  sum 
awarded,  satisfaction  should  be  entered  on  a  judg- 
ment, and  that  the  plaintiff  should  pay  costs  by 
reason  of  his  having  wilfully  delayed  the  making 
of  the  award.  First,  the  award  might  be  remitted 
back  to  the  arbitrator,  in  favour  of  the  defendant, 
who  disputed  the  validity  of  the  award,  without 
seeking  to  set  it  aside ;  and  the  clause  in  question 
is  not  confined  to  cases  of  applications  to  set  aside 
an  award,  and  as  against  the  party  disputing 
the  validity  of  it.  Secondly,  award  good  on  the 
face  of  it,  as  the  arbitrator  had  awarded  upon 
every  matter  in  difference.  Semble—'the  clause 
relating  to  "  wilful  delay"  is  not  applicable  to  cases 
where  an  award  had  m  fact  been  made,  but  to 
those  cases  only  where  the  completion  of  the 
award  is  prevented.    Bradley  v.  Phelps,  Ex.  810 

See  Lands  Clauses  Act.    Staying  Proceedings. 

Army.    See  East  India  Company. 

Arregt—kfiet  a  warrant  for  arresting  a  debtor  under 

14  &  15  Yict  c.  52.  (Absconding  Debtors  Arrest 
Act)  has  been  issued,  the  capias  required  to  be 
issued  under  section  1.  must  be  served  on  defen- 
dant, if  in  custody,  vrithin  seven  days  of  the  date 
of  the  warrant,  and  if  not  so  served  it  ceases  to 
have  any  operation,  nor  can  it  be  treated  as  a  valid 
capias  under  1  &  2  Vict,  c  110.  A  second  capias 
may,  however,  be  issued  after  the  seven  days  upon 
fresh  materials,  under  the  general  power  given 
by  1  &  2  Vict,  c  110.  Masters  v.  Johmon,  Ex. 
253 

Attorney's  clerk  going  to  or  returning  from 

Judge's  chambers  on  business  having  reference  to 
a  pending  suit  not  privileged  from  arrest.  Phillips 
y.  Pound,  Ex.  277 

Arrest  of  Judgment— Some  issues  of  fact  had  been 
found  for  plaintiff  and  some  for  defendant  in  vaca- 
tion; and  issues  in  law  still  remained  undeter- 
mined at  commencement  of  next  term.  It  being 
admitted  that  no  motion  in  arrest  of  judgment  or 
for  judgment  non  obstante  veredicto  could  be  made 
until  the  demurrers  were  determined,— SembUj  no 
such  motion  could  be  made  under  the  circum- 
stances after  the  first  four  days  of  term,  except 
by  consent.    Harris  v.  Great  Northern  Rail.  Co., 

ap.i6 


Articles  of  the  Peace— w^ati  threat  of  violence  if  ex- 
hibitont  write  a  letter.  Ex  parU  Hulse,  Q.B.  94 ; 
M.C.  21 

Artificer.    See  Truck  Act. 

Asstffnment—Y hliditj  of,  where  made  after  commis- 
sion day  of  Assizes  but  before  conviction  (see 
Trover),   Whitaker  v.  Wishey,  C.P.  116 

See  Annuity.    Debtor  and  Creditor. 

^Mttm;)^'/— Declaration  that  defendant  indebted  to 
plaintiffs  in  divers  unliquidated  debts,  namely,  for 
so  much  as  plaintiffs  deserved  to  have  of  defendant 
for  work  done  by  plaintiffs,  as  attomies  for  defen- 
dant; that  plaintiffs  alleged  that  said  debts 
amounted  to  171/.  9s.  Sd.,  and  defendant  to  147/.; 
that  it  was  agreed  that  the  dispute  between  them 
should  be  put  an  end  to,  and  amount  of  debts  fixed 
at  150/.;  that  plaintiffs  should  relinauish  their 
claim  to  residue,  and  that  debts  should  be  satit^ed 
upon  terms  of  defendant  agreeing  to  pay  plaintiffs 
150/. ;  that  the  disputes  were  ended ;  that  debts 
agreed  to  and  fixed  at  150/. ;  that  plaintiffs  had  not 
made  any  further  claim,  and  that  debts  were  satis- 
fied upon  terms  in  that  behalf.  Breach,  non- 
payment of  152/.  Plea,  that  plaintiffs  did  not, 
"  one  calendar  month  before  commencement  of  suit 
deliver  to  defendant  a  signed  bill."  First,  plea 
good  I  secondly,  declaration  bad  in  not  disclosing 
sufficient  consideration  for  defendant's  promise  to 
pay  the  150/.    Bridgman  v.  Dean,  Ex.  90. 

— J-  The  acceptance  by  a  creditor  of  the  separate 
liability  of  one  of  several  persons  jointly  liable,  is 
a  sufficient  consideration  for  the  discharge  of  the 
others  from  their  joint  liability.  Lyth  v.  Ault, 
Ex.217 

See  Contract 

Attorney—The  acts  of  an  uncertificated  attorney  are 
valid  as  regards  other  persons.  So  held  in  the 
case  of  an  attestation  to  a  warrant  of  attorney. 
HoUlaaiey.  Slight,  Q.B.  74 

If  the  attomev  of  a  proposed  mortgagee  has 

reason  to  suspect  the  intended  mortgagor  has  been 
bankrupt  or  insolvent,  it  is  the  dut^  of  the  attorney 
to  make  proper  searches  to  ascertain  the  fact;  and 
where  defendant  bv  his  own  language  and  conduct 
shewed  that  he  had  a  suspicion  on  the  subject,  and 
felt  that  it  was  his  duty  to  make  a  search,  which 
he  had  not  done,  this  is  evidence  of  negligence. 
Cooper  V.  Stephenson,  Q.B.  292 

Defendant,  an  attorney,  wrote  to  plaintiff,  also 

an  attorney,  a  letter  enclosing  writ  of  summons 
in  a  cause  of  P.  v.  B,  requesting  plaintiff  to  serve 
it,  and  to  send  defendant  an  account  of  his  charges. 
Plaintiff,  in  answer  sent  a  letter  headed  "P.  v.  .B," 
informing  defendant  of  service  of  the  writ,  pursuant 
to  his  instructions,  and  that  his  charges,  enumer- 
ating the  items,  were  1/.  ds.  Qd.  Plaintiff's  letter  a 
compliance  with  6  &  7  Vict.  c.  78.  s.  87,  and  gave 
defendant  sufficient  information,  by  reference  to 
the  writ,  of  the  court  in  which  business  done. 
Cozens  v.  Graham,  C.P.  206 

A,  an  attorney,  on  obtaining  from  B,  another 

attorney,  papers  l)elonging  to  a  former  client  of  B, 
wrote  to  B : — "  Out  of  any  monies  which  I  may 
receive  on  this  or  any  other  proceeding  on  her 
account,  I  will  hand  you  sucn  balance  as  may 
remain  due  of  your  bill  of  costs  as  settled  at  9/. 
Upon  this  undertaking  there  was  an  obligation  to 
pay  over  the  amount  from  monies  received  on 
account  of  the  client,  without  deducting  costs  for 
recovering  such  monies.     Tharrett  v.  Trevor,  Ex.  59 

Attorney  anil  Clitnt— In  action  by  payee  against 
maker  of  promissory  note  for  money  lent,  plaintiff, 
for  purpose  of  taking  the  case  out  of  Statute  of  Limi- 
tations, tendered  an  account-book,  containing  an  ad- 
mission by  defendant  of  payment  of  interest  to  him. 
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Defendant's  counsel  then  raised  a  collateral  issue  as 
to  admissibilitj  of  the  book,  and  proved  that  plain- 
tiff, being  attorney  of  defendant,  wrote  to  her  for  a 
statement  of  debts  and  payments  of  her  late  hus- 
band, adding,  "  This  from  you  will  assist  me  in 
aaring  the  case  for  counsel,"  whereupon  the 
in  question  was  sent  to  plaintiff.  This  a  pri- 
Tileged  communication.  A  Judge  is  bound  to 
decide  the  preliminary  question  of  fact  whether  a 
communication  is  privileged  or  not ;  and  his  deci- 
sion, if  erroneous,  may  be  reviewed.  Per  Martin, 
B.f  a  communication  by  a  client  to  his  attorney 
made  under  honAJide,  although  mistaken,  belief  of 
its  being  necessary  to  his  case,  is  privileged.  Cleave 
T.  Jonet,  Ex.  105 

AUorMifs  Bill — An  attorney  or  solicitor  retained  in 
a  suit  at  law  or  in  equity  is  bound  to  carry  it  on  to 
its  termination,  unless  he  gives  a  notice  that  he 
shall  discontinue  if  he  be  not  paid  or  supplied  with 
the  necessary  funds  or  the  client  dies;  and  the 
Statute  of  Limitations  does  not  begin  to  run  against 
his  right  to  sue  for  his  bill  of  costs  until  the  hap- 
pening of  one  of  those  events.  Whitehead  v.  Lord, 
Ex.239 

Attorney's  Clerk.    See  Arrest. 

Ateard.    See  Arbitration.    Indosure  Act. 

^at^The  general  rule  that  where  an  action  agunst 
an  executor  is  removed  from  an  inferior  court, 
the  defendant  is  not  bound  to  put  in  special  bail, 
does  not  extend  to  the  case  oi^  an  inferior  court, 
where  a  custom  of  foreign  attachment  exists, 
which  can  only  be  dissolved  on  putting  in  special 
bail.  Baitoto  v.  Oant,  Q.B.  877 
jBat7m€n<— Determination  of.  See  Trover. 
jBani:«rj— Liability  and  Negligence  of.  See  Cheques. 
Bankrupt  —  Composition  deed,  executed  by  six- 
sevenths  in  numoer  and  value  of  creditors  of  trader, 
whose  debts  amount  to  10/.  and  upwards,  whereby 
in  consideration  of  a  composition  to  be  paid  upon 
full  amount  of  their  debts,  they  agree  to  release 
trader,  is  binding  upon  rest  of  creditors  (not  parties 
to  it)  as  a  deed  of  arrangement  under  12  k  13 
Vict.  c.  106.  8.  224.  A  deed  of  arrangement  may 
be  within  the  clauses  of  that  act  respecting 
arrangement  by  deed,  although  it  does  not  provide 
for  distribution  of  the  trader's  whole  estate.  Dreto 
V.  CoWtiw  dissented  from.  Tetleyy.  Tat/lorfQ.B.  2 

A  deed  of  arrangement  between  a  trader  and 

his  creditor,  executed  by  six-sevenths  in  number 
and  value  of  the  creditors  whose  debts  amount  to 
10/.  is  not  binding  on  a  creditor  not  party  to  the 
deed,  under  12  &  13  Vict.  c.  106.  s.  224.  unless  the 
deed  provides  for  distribution  of  the  whole  of  the 
trader's  estate  among  his  creditors.  Tetley  v.  Tay- 
lor, Q.B.  346 
— —  Senible,  that  an  assignment,  though  made  lonA 
jide,  of  the  whole  of  the  trader's  stock  for  the  price 
of  a  part,  not  because  the  trader  is  obliged  under 
pressure  to  sell  his  stock  for  less  than  its  value, 
but  because  an  old  debt  is  taken  as  part  of  the 
price,  though  the  moving  cause  of  the  transfer 
may  be  a  new  advance,  is  a  fraudulent  transfer, 
constituting  an  act  of  bankruptcy  within  the 
12  &  13  Vict.  c.  106.  8.  67.  At  all  events,  such 
assignment  is  an  act  of  bimkruptcy,  even  without 
fraud  in  fact,  if  it  conveys  all  the  trader's  property 
including  the  sum  advanced,  and  professes  to  give 
the  assignee  a  right  to  take  the  trader's  future 
acquired  property  upon  non-payment  of  his  debt 
within  a  certain  time — SieVert  v.  Spooner,  Lindon 
v.  Sharpe  and  Whitwell  v.  Thomjyson  considered. 
Oraham  v.  Chajmian,  C.P.  173 
— —  To  assumpsit  on  bills  of  exchange,  the  defen- 
dants pleaded  that  being  joint  traders,  by  deed 


under  the  12  &  13  Vict.  o.  lOd.  &  224,  they  aM%iied 
their  ^oint  property  to  M,  who  oxKiertook  to  pay 
their  joint  creditors  7s.  6d,  in  the  pound ;  that  six- 
sevenths  of  the  creditors  accepted  and  executed 
the  deed,  and  the  defendants  vrere  there^  released 
from  the  plaintiffs'  claim.     The  plaintift  replied, 
after  setting  out  the  deed  on  oyer,  that  each  of  the 
defendants  had  separate  property.     The  replica- 
tion was  held  good.    Fi^€r  v.  Bell,  CP.  228 
A  bankrupt,  previously  to  his  bankruptcy,  de- 
posited timber  with  defendants,  who  were  wharf- 
ingers, to  be  kept  at  their  wharf,  and  delivered  on 
payment  of  wharfage.    On  the  7th  of  Februaiy 
1848,  a  flat  issued  against  him,  and  plaintiff  Cannan 
was  appointed  official  asrignee.  Bazikrupt,  after  the 
fiat,  sold  the  timber,  and  between  September  1848 
and  January  1849,  it  was  delivered  to  the  purchaser 
by  defendants,  who  had  no  notice  of  the  bank- 
ruptcy. In  February  1849  the  other  plaintifiiwere 
appointed  trade  assignees.    In  trover  by  offidal 
and  other  assignees,  held,  first,  that  defendants 
were  not  liable  for  the  value  of  the  timber,  benig 
protected  by  6  Geo.  4.  c.  16.  s.  84.    Secondlv,  that 
issuing  of  fiat  was  not  notice  to  all  the  world  of  its 
issuing,  the  fiat  not  standing  on  same  footing  as  old 
commission  of  bankruptcy.    The  words  in  the  84tli 
section  *'f[oods  belonging  to  any  bankrupt,"  mean 
goods  which  belonged  to  the  bankrupt  at  the  time 
they  were  deposited  in  possession  or  custody  of 
the  i>erson  delivering  them,  and  which  would  have 
continued  to  be  his  property  unless  an  act  of  bank- 
ruptcy had  occurred.    Quarre — ^wliether  there  vtas 
a  variance  between  the  declaration  and  the  hctt 
stated,  on  the  ground  that  official  assignee  was  to 
be  considered  as  alone  possessed  of  the  timber  tt 
the  time  of  conversion,  and  not  the  trade  assigiieea 
Cannan  v.  South-EaHem  BaiL  Co.,  Ex.  257 
—  To  an  action  by  indorsee  of  a  bUl  of  exchange 
against  acceptor,  defendant  pleaded  that,  bcsng  a 
trader,  he  presented  a  petition  to  the  Bankruptcy 
Court,  under  the  12  &  18  Vict.  e.  106,  which  Cooxt 
appointed  a  private  sitting,  and  that  fourteen  daji 
before  such  sitting  written  notice  was  given  to 
ever^  person  whom  defendant  then  knew  to  be  lus 
creditor,  or  whom  he  had  any  means  of  knowing 
to  be  his  creditor,  and  amongst  others  to  drawer  of 
bill  of  exchange,  and  that  he  did  not  at  time  of 
giving  such  notices,  nor  did  the  Bankruptcy  Court, 
or  the  official  assignee,  know  that  drawer  had 
indorsed  the  bill,  or  was  not  bolder,  or  who  was 
holder,  or  the  address  of  such  holder ;  that  defen- 
dant filed  an  account  of  his  debts,  wherein  he  set 
forth  a  proposal  to  {my  his  creditors  7#.  6(i.  in  the 
pound ;  that  at  such  private  sitting  of  the  Bankruptcy 
Court  the  requisite  number  of  creditors  prored 
their  debts  and  assented  lo  defendamt's  proposal; 
that  the  Bankruptcy  Court  proposed  another  sitting, 
of  which  plaintiff  had  notice ;  that  at  such  second 
meeting  the  requisite  number  of  creditors  proved 
their  debts,  and  agreed  to  accept  defendant  s  pro- 
posal ;  that  the  Court  of  Bankruptcy  then  cKmfirmed 
the  proposal  and  agreement,  and  afterwards  gave 
defendant  a  certificate  in  the  form  in  Schedule  A. 
Plea  bad  for  not  averring  that  resolution  and  agree- 
ment had  been  carried  fully  into  effect,  and  cre- 
ditors satisfied  pursuant  to  22l8t  section  of  12  k  13 
Vict.  c.  106.      Secondly,  dubitanU  Martin,  B., 
plaintiff  not  barred  as  to  his  debt,  seeing  that  be 
nad  not  had  notice  of  the  first  sitting.    Qiurre— 
IVhether  any  of  the  creditors  are  bound  by  the 
certificate  unless  notice  of  previous  meetings  be 
given  to  all  of  them.    AUard  t.  Messon,  Ex.  281 
Defendant  executed  a  bond,  whereby  he  be- 
came liable  as  a  surety  to  pay  to  the  plaintiff  such 
costs  as  the  plaintiff  shoiud  in  doe  course  of  law 
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be  liable  to  pav,  in  case  a  verdict  should  pass  for 
certain  defendants  in  an  action  of  tcire  facias, 
wherein  the  now  plaintiff  sued  as  a  nominal  party. 
The  action  on  the  scire  facias  was  tried  at  the 
Spring  Assizes  in  1848,  and  a  verdict  was  found  for 
the  then  defendants ;  after  which,  in  Easter  term, 
a  rule  nisi  for  a  new  trial  was  obtained.  In  the 
November  following,  the  defendant  in  the  present 
action  became  a  bankrupt.  In  Hilary  term  1849, 
the  rule  for  a  new  trial  was  discharged.  In  May 
the  defendant  obtained  his  certificate;  and  in 
August  the  costs  in  the  action  on  the  scire  facias 
were  taxed,  and  final  judgment  signed  against  the 
now  plaintiff.  Plaintiff's  claim  not  barred  by  de- 
fendant's certificate,  the  debt  not  being  a  con- 
tingent debt  within  6  Qeo.  4.  c.  16.  s.  56,  but  only 
a  contingent  liability.   Hantin  v.  Bennett,  Ex.  326 

Bargain  and  Sale.    See  Lease. 

Bar(yn  and  Feme,  See  Execution.  Habeas  Corpus. 
Witness. 

Bastardy — Form  of  order  under  8  &  9  Vict.  c.  10. 
Statement  of  evidence  by  defendant  Ji.  v.  Pearev, 
Q.B.246;  M.C.  129 

Appeal.    Notice  of  Recognizance.    Reasonable 

Construction,  it  v.  Recorder  of  Leeds,  Q.B.  356; 
M.C.  171 

BiU  of  Exceptions — If,  upon  trial  of  a  cause,  Judge 
direct  a  nonsuit,  and  plaintiff  does  not  appear  when 
called,  and  judgment  of  nonsuit  is  therefore  entered 
against  him,  he  cannot  tender  a  bill  of  exceptions 
and  bring  writ  of  error,  assigning  for  error  that 
Judge  improperly  directed  the  nonsuit :  the  proper 
course  is  for  plaintiff  to  appear  and  require  Judge 
to  direct  the  jury  in  point  of  law  in  his  favour,  and 
upon  Judge  refusing  to  permit  him  to  appear,  and 
nonsuiting  him  against  his  will,  or  refusing  to  direct 
the  jury  in  his  favour,  plaintiff  may  tender  bill  of 
exceptions,  and  bring  writ  of  error.  Corsar  v.  Reed, 
Q.B.18 

BM  of  Exchange — Notice  of  dishonour  for  non-pay- 
ment by  acceptor,  was  sent  by  holder  to  drawer 
throuffh  the  post  addressed  "London,"  the  bill 
itself  being  dated  London  simply.  Drawer  resided 
at  Chelsea,  and  notice  never  reached  him.  It  was 
proved  that  had  inquiry  been  made  of  acceptor, 
whose  address  was  given  in  the  bill,  drawer's  ad- 
dress might  have  oeen  ascertained.  In  action 
against  ^awer,  it  was  held  that  there  had  been 
due  diligence  by  the  holder.  Bnrmester  v.  Barron, 
Q.B.  135 

The  following  instrument :— "  Two  months  after 

date  I  promise  to  pay  to  A.B.  or  order  99^.  15«. 
H.  Oliver."  At  the  foot  it  was  addressed  to  "J.  E. 
Oliver,"  and  across  it  was  written,  *'  Accepted  pay- 
able S.  &  A.  Bankers,  London.  E.  Oliver." — In  an 
action  by  the  pavee  against  the  drawer  this  was 
properly  declaredupon  as  a  bill  of  exchange.  Lloyd 
V.  Olivtr,  Q.B.  307 

In  action  by  an  indorsee  against  accommo- 
dation acceptor  of  a  bill,  it  is  not  a  good  defence 
to  the  further  maintenance  that,  after  action 
brought,  the  drawer  paid  the  amount  of  the  bill 
and  interest  to  the  indorsee,  under  a  Judge's  order, 
in  another  action  brought  by  the  indorsee  against 
the  drawer.    Randall  v.  Moon,  C.P.  226 

Testator's  estate  not  liable  in  respect  of  pro- 
missory note  found  amongst  his  papers  in  sealed 
letter  and  therein  expressed  to  be  fur  the  house- 
keeper, inasmuch  as  there  was  no  delivery  of  the 
note  by  testator,  and  it  could  not  operate  as  a 
testamentary  disposition,  not  being  in  conformity 
with  1  &  2  Vict.  c.  26.  (the  Wills  Act).  Got^K  v. 
Tindon,  Ex.  58 

• A  notice  of  dishonour  sent  by  indorsee  to  drawer, 

stating  amount  of  bill  correctly,  but  erroneously 


describing  it  as  drawn  by  acceptor  and  accepted  by 
drawer,  is  sufficient.    MelUrsk  v.  Rippen,  Ex.  2^ 

Bills  of  exchange  exempt  from  operation  of 

usury  laws.  See  Cheques.  Limitations,  Statute  of. 
Usury. 

BiU  of  Lading — The  loss  of  goods  by  theft  without 
violence  is  not  a  loss  by  "  robbers"  or  "  perils  of  the 
roads"  within  the  meaning  of  those  words  in  a  bill 
of  lading.  De  Rothschild  v.  Royal  Mail  Steam- 
Packet  Co,,  Ex.  273 

Bill  of  Sale,    See  Insolvent. 

Birkenhead  Dock  Company,    See  Mortgage. 

Bridge  —  Liability  to  repair.  Construction  of  43 
Qeo.  3.  c.  49.  Biebuilding  by  Justices.  Foot-bridge. 
ILf.the  Inhabitants  of  the  County  of  Southampton 
(Black  Bridae).  The  Same  v.  the  Same  (Sandoipn 
Bridge) .  The SameY.  the  Same  ( Tinkers  Bridge) , 
Q.B.  390;  M.C.  201 

Canal  Act.    See  Statute. 

Carrier — Circumstances  under  which  railway  com- 
pany protected  by  terms  of  ticket  from  liability  to 
plaintiff  for  damage  to  cattle,  there  being  no  im- 
plied stipulation  that  truck  should  be  fit  for  convey- 
ance of  cattle.  Chippendale  v.  Lancashire  and 
Yorkshire  RaU.  Co.,  Q.B.  22 

Liability  of  railway  company  to  convey  holder 

of  excursion  ticket  according  to  its  terms  and  their 
advertisements.  Right  of  holder  to  select  particu- 
cular  day  and  train.  Oreat  Northern  Rail,  Co,  v. 
Mawcroft,  Q.B.  178 

Ticket  not  a  mere  notice  void  under  11  Geo.  4. 

&  1  Will.  4.  c.  68.  B.  4.  but  operating  as  a  special 
agreement  so  as  to  protect  company  from  all  re- 
sponsibility. Oreat  Northern  Rati,  Co.  v.  Morville, 
Q.B.  319 

• A  servant  travelling  with  his  master  on  a  rail- 
way, may  have  an  action  in  his  own  name  amnst 
the  company  for  loss  of  his  lugpige,  although 
the  master  took  and  paid  for  his  ticket.  The 
liability  of  the  company  in  such  a  case  is  indepen- 
dent of  the  contract.  Semble^ihMi  the  payment 
for  and  on  behalf  of  plaintiff  by  his  master  was  a 
payment  by  him.  Marshall  v.  York,  dfc.  Rail.  Co. 
C.P.  84 

Restriction  by  railway  company,  by  ticket,  of 

their  liability  as  carriers  for  injuries  attributable 

.  to  culpable  negligence  of  company's  servants. 
Austin  V.  MandUster,  <fcc.  Rail  Co.,  C.P.  179 

Plaintiff,  previously  to  travelling  by  defen- 
dants' railway,  paid  for  and  took  a  second-class 
ticket,  and  delivered  her  luggage  into  the  hands 
of  one  of  the  defendants'  porters,  and  told  him 
where  she  was  going,  and  saw  him  label  it. 
When  she  got  to  her  journey's  end,  her  box  was 
missing,  and  it  appeared  that  it  had  been  stolen. 
She  sued  the  company  in  a  county  court  for  the 
value.  The  company,  in  their  defence,  relied  on  a 
bye-law  made  under  provisions  in  their  private  act, 
as  exempting  them  from  liability.  The  bye-Utw 
was  in  the  following  terms :—"  Every  first -class 
passenger  will  be  allowed  112  lb.,  and  every  second- 
class  passenger  56  lb.  of  luggage,  free  of  charge ; 
but  the  company  will  not  be  responsible  for  the 
care  of  the  same  unless  booked  and  paid  for  ac- 
cordingly." It  did  not  appear  that  plaintiff  knew 
of  ihe  bye-law,  or  that  the  bye-law  had  been  put 
up  at  the  stations  as  directed  by  the  act.  The 
county  court  Judge  found  for  the  plaintiff  for  the 
full  amount  of  the  value  of  the  luggage.  On  ap- 
peal, it  was  held,  that  there  was  evidence  to  sup- 
port his  decision.  Oreat  Western  Rail.  Co.  v. 
Goodman,  C.P.  197 

If  a  passenger  on  a  railway  by  a  third-class 

parliamentary  train  carry  merchandise  packed  up 
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with  bis  personal  lom^affe,  Uie  company  are  not 
responuble  for  value  of  the  mechandise  if  the  lug- 
gage be  lost  from  the  train.  But  if  merchandise 
be  so  packed  as  to  be  obviously  merchandise  to  the 
eye,  and  the  company  make  no  charge  or  special 
bargain  for  the  carriage,  they  will  be  responsible  for 
the  loss.  The  rule  tluit  each  passenger  bv  a  third- 
class  parliamentary  train  may  carry  with  him  561b. 
weight  of  luggage,  permits  a  husband  and  wife, 
travelling  together,  to  take  1121b.  weight  of  lug- 
gage between  them.  So  held,  on  appeal  from  a 
a  County  Court.  Gnat  Northern  Rail.  Co.  ▼.  Shep- 
herd, Ex.  114 

Carrirr  (con tinned^ — All  persons  sending  packages  by 
a  carrier,  contaming  valuable  goods  of  the  descrip- 
tion and  amount  specified  in  1  Will.  4.  c.  68,  are 
bound,  in  order  to  nx  the  carrier  with  responaibi- 
Hty  for  such  articles  in  case  of  loss  or  injury,  to 
make  a  declaration  of  their  nature  and  value  at  the 
time  they  are  delivered,  whether  delivery  be  at 
the  office  or  warehouse,  >  or  receiving  house  of  the 
carrier  or  to  his  servant  on  the  road,  or  at  any 
other  place.    Baxendale  v.  JIart,  Ex.  123 

— —  Limitation  of  liability  for  gross  negligence  by 
notice.  Quare—as  to  responsibilitv  in  case  of  rob- 
bery. Carr  v.  Lanccuhire  and  YarLshire  Rail.  Co., 
Ex.  261 

If  a  passenger  on  a  railway  carry  merchandise 

packed  up  with  his  personal  luggage,  the  company 
are  not  responsible  lor  value  of  the  merchandise  if 
luggage  lost  from  the  train.  But  if  the  merclian* 
dise  b«  so  packed  as  to  be  obviously  merchandise 
to  the  eye,  the  company  will  be  responsible  for  loss 
in  absence  of  any  bargain  to  the  contrary.  Great 
Northern,  RaU.  Co.  v.  Shepherd,  Ex.  286 

See  Money  had  and  received.    Railway. 

Ca«e— will  not  lie  for  every  neglect  to  perform  a  con- 
tract.    Wood  V.  FinnU,  Ex.  188 

See  Action.    Light    Malicious  Prosecution. 

Cefr<j'orrtri— Notice  of  an  intention  to  move  for  a  cer- 
tiorari under  13  Geo.  2.  c.  18.  s.  5.  properly  served 
on  F.  S,  as  a  Justice  "  by  and  before  whom  the 
order  of  Sessions  was  made."  Notice  that  applica- 
tion would  be  made  for  a  certiorari  "  on  behalf  of 
the  inhabitants"  of  the  respondent  parish,  and 
signed  "  J.  M,  attorney  for  the  inhabitants  of  re- 
spondent  parish,"  sufficient.  R.  v.  Justices  of 
Suffolk,  Q.B.  342;  M.C.  169 

■ The  granting  of  a  licence  for  pale  of  beer  by 

collector  of  Excise  without  production  of  certificate 
from  overseer,  not  a  judicial  act  removable  into 
this  Court  by  certiorari  R.  v.  Ovirsttrs  of  Salford, 
Q.B.403;  M.C.  223 

See  County  Court. 

Charter —yf  hen  evidence  of  usage  is  admissible  to 
explain  the  terms  of  a  charter,  and  when  the  terms 
of  the  charter  as  well  as  the  evidence  ought  to  be 
left  to  the  jury  on  a  question  of  liabiltiy  to  primage. 
Master  Pilots  of  Nevcastle-unon-Tyne  v.  Bradley, 
Q.B.  196 

^^  See  Corporation. 

Ckequ(s—Qroasmf^  a  cheque  payable  to  bearer  with 
the  name  of  a  bunker  does  not  restrict  its  negotiabi- 
lity to  such  banker  alone.  It  is,  however,  so  far  a 
protection  to  the  owner  that  the  banker  upon  whom 
the  cheque  is  drawn,  ought  not  to  pay  it  except 
through  a  bunker,  for  if  he  does  so,  and  the  person 
actually  presenting  it  turns  out  not  to  be  the  law- 
ful owner,  the  circumstance  of  his  so  paying  would 
be  strong  evidence  of  negligence  in  the  event  of  the 
banker  seeking  to  claim  credit  against  his  customer 
for  the  amount.  The  banker's  duty  is  the  same 
where  the  crossing  is  by  the  customer  or  by  anyinter- 
mcdiate  holder,  or  where  the  original  crossing  is 
erased,  and  tlie  name  of  another  banker  written 


inatead  of  it ;  and  inch  erMareand  addlttonal  cros- 
sing afford  no  additional  evidence  of  negligeBce. 
Bellamy  v.  Mayoribanks,  Ex.  70 

Church  Discipline  ^d— Validity  of  condition  upon 
decree  of  suspension,  that  at  the  expiration  of 
period  of  suspension  the  clerk  should  procnre  a 
certificate,  signed  by  three  beneficed  dei^gymen,  of 
his  good  behaviour  and  morals  during  his  suspen- 
sion ;  and  that  snch  certificate  should  be  appnyred 
of  by  the  bishop  before  the  suspension  shoold  be 
taken  off.    Ex  parte  Rose,  Q.B.  S39 

Churchwirdens  and  Overseers.  See  Limitatioiis,  Sta- 
tute of. 

College.    See  Corporation. 

Colonial  Zair— To  an  action  on  a  judgment  at  the 
Cape  of  Good  Hope,  defendant  pleaded  that  by  an 
ordinance  in  that  country  relating  to  insolvents,  it 
was  enacted  that  the  Court  might  on  petition  of 
infM>lvent  place  his  estate  under  sequestratioB,  and 
that  further  execution  of  any  judgment  against  him 
or  his  estate  for  any  deb^  should,  after  lodging 
order  for  sequestration,  be  stayed  during  the  ^- 
dency  of  such  sequestration,  and  that  all  aetaoos 
pending  against  any  insolvent  for  any  debt  provable 
against  his  estate  should,  upon  any  order  being 
made  for  sequestration,  be  stayed.  The  declaration 
then  stated  petition  of  defendant,  surrender  of 
his  estate,  its  being  placed  under  aequeetration, 
and  that  estate  distributed,  and  upon  such  distri- 
bution pluntiffs  received  a  diridend  of  Is.  Cd.  in 
the  pound  on  tiie  amount  of  the  judgment  debt.  On 
demurrer,  plea  bad,  as  it  merely  shewed  a  tempo- 
rary suspension  of  execution  during  pendency  of 


sequestration,  but  not  a  discharge  of  the  person 
or  estate  of  the  insolvent.  FHlk  t.  Wollaston, 
Ex.  108 

Commitment.    See  County  Court. 

Common  Law  Procedure  ^d— Where  an  apn 
see.  Stat,  has  been  entered  before  the  24tn  of  Oc- 
tober, when  the  15  &  16  Vict.  c.  76.  came  into  ope- 
ration, the  27th  and  28th  sections  of  that  act  do 
not  apply.  Therefore,  where  a  writ  was  issued  on 
29th  of  September,  upon  which  an  appearance  sec 
Stat  was  entered  on  8th  of  October,  and  on  27th 
of  October  a  declaration  filed,  with  a  notice  to 
plead  indorsed  thereon  and  no  plea  pleaded,  judg- 
ment signed,  without  any  notice  of  filing  the 
declaration  baring  been  ^ven  to  the  defendant* 
is  irregular,  and  judgment  and  execution  thereon 
was  set  aside.    GoodliffeY.  Neaves,  Ex.  388 

Special  demurrers  pending  at  the  time  when 

the  Common  Law  Procure  Act  came  into  opera- 
tion are  not  affected  by  its  provisions,  but  must  be 
decided  according  to  the  prerious  law.  Finkom  v. 
Sonsler,  Ex.  336 

See  Judgment  as  in  case  of  Nonsuit. 

Com/Nzny— Holder  of  shares  in  incorporated  company 
under  operation  of  Companies  Clauses  Consolida- 
tion Act,  8  &  9  Vict.  c.  16,  not  entitled  to  execute 
an  ineffectual  transfer  by  deed  of  his  shares,  until 
all  calls  then  due  upon  such  shares  have  actually 
been  paid,  and  secretary  of  company  warranted  in 
refusing  to  register,  under  15th  sectiun,  deed  of 
transfer  executed  whilst  calls  remain  due.  Re  Hall 
V.  Norfolk  Estuary  Co.,(l.B.  94 

A  holder  of  shares  in  a  joint- stock  company 

who  has  not  executed  the  deed  of  settlement,  is 
not  entitled  to  certificate  under  section  51.  of  7  &  8 
Vict.  c.  110.  The  execution  of  a  deed  of  settlement 
except  as  to  a  certain  prorision  therein  is  not  an 
execution  of  the  deed.  Wilkinson  v.  A  mglo-Caii- 
fomian  Gold  Mining  Co.,  Q.B.  327 

What  society  not  a  company  **  established  for 

any  purposes  of^profit**  within  the  meaning  of  7  &  8 
Vict.  c.  110.  s.  %  and  therefore  net  reqvinng  to  be 
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registered  under  thai  act.  Bear  t.  Bromley,  Q.B. 
354. 
The  deed  of  settlement  of  a  joint-stock  com- 
pany, completely  registered  under  7  &  8  Vict, 
c.  110,  was  executed  by  one- fourth  of  the  share- 
holders, and  contained  a  clause  providing  that  the 
shares  of  every  subscriber  who  should  not  execute 
the  deed  within  three  months  from  its  date  should 
be  forfeited,  if  the  board  of  directors  thought  fit, 
and  that  the  amount  paid  upon  such  shares  should 
become  the  property  of  the  company.  Under  this 
clause,  the  smires  of  a  scripholder  in  the  company, 
who  had  not  applied  to  sign  the  deed  within  three 
months  fW>m  its  date,  were  declared  forfeited, 
without  any  reasonable  notice  having  been  given, 
and  a  subsequent  application  to  be  allowed  to  sien 
was  refused.  In  an  action  for  such  refusal,  and  rbr 
not  causing  a  certificate  of  proprietorship  of  the 
shares  to  he  delivered  to  the  plamtiff,  the  clause  of 
forfeiture  could  not  be  objected  to  as  being  ultra 
vires  or  unreasonable,  and  as  the  deed  did  not  re- 
quire notice  to  be  given  before  forfeiture,  no  such 
notice  was  necessary;  and,  therefore,  after  the 
forfeiture,  the  plaintiff's  title  to  the  shares  ceased. 
Stewart  v,  Anglo-CoUifomian  Oold  Mining  Co., 
Q.B.  393 

An  action  for  work  and  labour  does  not  lie 

against  a  company  completely  registered  for  work 
done  for  the  company  provisionally  re^stered.  A 
company  completely  registered  is  not  liable  on  any 
contract  made  by  promoters  be/ore  provisional 
registration.  Quiere  —  whether  company  liable 
after  complete  registration,  to  be  sued  in  its  col- 
lective name,  upon  contracts  made  before,  by  the 
provinonallu  registered  company,  when  such  con- 
tracts are  witnin  section  23.  of  the  7  &  8  Vict.  c.  110. 
ffuUhinsonv.  Surrey  Qa»-LiglU  Association,  C.P.  1 

A  joint-stock  company,  regbtered  under  7  &  8 

Vict.  c.  110,  and  employed  in  manufactures,  ap- 
pointed a  manager,  under  a  clause  in  its  deed  of 
settlement,  to  superintend  and  transact  its  manu- 
facturing business.  The  general  business  was  to 
be  transacted  by  a  board  of  directors,  who  had 
power  to  appoint  officers  and  delegate  their  autho- 
rity. Without  any  delegation  the  manager  had 
authority  to  give  orders  for  goods  necessary  for 
the  manufacture  in  the  absence  of  any  express 
provision  to  the  contrary.  And  although  other 
officers  had  no  authority  to  give  such  orders,  and 
although  there  was  no  express  recognition  or  adop- 
tion of  their  orders  by  the  directors,  the  directors 
must  be  taken  to  have  known  that  goods  ordered 
by  them  had  been  furnished  and  used,  and  there- 
fore company  liable  to  pay  for  Uiem.  Smith 
V.  HuU  Glass  Co.,  C.P.  106 

Members  of  a  joint-stock  company,  not  com- 
pletely registered,  having  in  their  own  names 
entered  into  a  contract  by  their  agent,  which  was, 
in  fact,  for  the  benefit  of  the  company,  may  sue 
and  be  sued  upon  the  contract.  Clay  v.  Southen, 
Ex.  202 

Case  in  which  provisional  committee-man  not 

personally  liable,  plaintiff  having,  in  fact,  consented 
to  be  paid  out  of  such  funds  as  should  be  properly 
applicable  towards  satisfaction  of  his  claim,  and 
there  being  no  funds  of  that  description.  Land- 
mann  v.  Entwisle,  Ex.  208 

Defendant  applied  for  and'obtained  shares  in  a 

projected  company,  the  capital  of  which  was  to 
consist  of  500,0002.  in  50,000  shares,  and  paid  the 
deposits  thereon.  The  company  was  completely 
registered  under  7  &  8  Vict.  c.  110,  and  defen- 
dant's name  was  entered  as  a  shareholder  in  the 
register  of  shareholders  and  in  the  schedule  to 
the  deed  of  settlement,  bat  he  never  executed  the 


deed  of  settlement,  or  any  deed  referring  to  it. 
The  full  amount  of  capital  never  was  subscribed, 
but  the  company  began  business  with  less;  but  not 
succeeding,  a  private  act  of  parliament  was  passed 
for  the  purpose  of  winding  up  the  concern.  This 
act  recited  the  deed  of  settlement,  and  the  facts 
as  to  the  deficiency  in  the  subscribed  capital,  and 
authorized  the  directors  to  make  calls  upon  the 
shareholders  and  brin^  actions  to  recover  such 
calls,  and  enacted  that  in  such  actions  it  should  be 
sufficient  to  prove  that  the  defendant  was  a  holder 
of  shares  at  the  time  of  the  call,  and  that  the  pro- 
duction of  the  register  of  the  shareholders  of  the 
company  should  be  primA  facie  evidence  of  the 
number  of  shares  held  by  him.  It  also  enacted, 
that  except  as  otherwise  provided  by  the  act,  every 
such  call  should  be  made  according  to  the  deed  of 
settlement,  and  as  regarded  the  liabilities  of  the 
shareholders,  the  forfeiture  of  shares,  and  other- 
wise, should  be  deemed  to  have  been  made  under 
such  prorisions ;  and  also  that  nothing  in  the  act 
contained,  except  as  therein  expressly  enacted, 
should  render  any  shareholder  or  other  person 
liable  to  the  company,  if  such  shareholder  or  other 
person  would  not  have  been  liable  thereto  if  the 
act  had  not  passed.  In  an  action  for  a  call  under 
the  private  act,  defendant  not  liable  as  a  share- 
holder or  otherwise,  as  he  had  not  executed  the 
deed  of  settlement,  or  any  deed  referring  thereto, 
and  the  private  act  only  extended  to  such  share- 
holders. Also,  even  had  the  private  act  extended 
to  persons  who  had  agreed  to  take  shares,  he  would 
not  have  been  liable,  as  the  acceptance  of  the 
shares  was  conditional  upon  the  full  capital  being 
subscribed,  and  this  condition  had  not  been  per- 
formed or  waived.  Galvanised  Iron  Co.  v.  Westoby, 
Ex.302 

Registration  of  tihares.    See  Mandamus. 

See  Insurance.    Winding-up  Act. 

Compensation— QoBis  of  inquiry.  See  Lands  Clauses 
Act 

Conspiracy— In  indictments  for  conspiracy  to  violate 
an  act  of  parliament,  charging  acts  prohibited  by 
the  statute  as  the  means  by  which  tne  conspiracy 
is  to  be  effected,  it  is  not  necessary  to  allege  those 
acts  as  specifically  as  in  a  conviction  under  the 
statute.    R.  v.  Rowlands,  Q.B.  150 ;  M.C.  81 

Contract— An  out-going  surveyor  of  highways  offered 
to  pay  50^  if  no  opposition  were  offered  to  passing 
his  accounts  before  the  magistrates.  The  vestry 
accepted  the  offer,  and  A.  B.  and  other  vestrymen 
signed  a  minute  to  that  effect.  They  also  entered 
and  signed  a  minute  at  the  foot  of  the  account, 
that  the  50^  was  to  be  paid  to  his  successor  in 
office,  who  happened  to  oe  A.  B.  The  accounts 
were  passed  without  opposition.  On  appeal  from 
a  county  court  it  was  neld,  that  there  was  no 
evidence  of  any  contract  with  the  in-coming  sur- 
veyor to  entitle  him  to  maintain  an  action  alone 
for  the  501. :  that  if  the  50/.  was  to  be  treated  as 
part  of  a  balance  of  public  money  in  hands  of  out- 
going surveyor,  the  method  of  recovering  it  was 
not  by  action,  but  by  summary  application  under 
5  &  6  Will.  4.  c.  50.  s.  103.  Semlde-Thw  arrange- 
ment with  the  vestry  was  illegal  as  contrary  to 
public  policy.    Kilkam  v.  Collier,  Q.B.  65 

By  articles  of  agreement  between  the  S.  and  B. 

Railway  Company,  the  L.  and  N.  W.  Railway  Com- 
pany and  S.U.  Railway  Company,  reciting  that  the 
8.  and  B.  Railway  Conapany  had  agreed  to  withdraw 
their  opposition  to  a  bill  before  parliament  for 
authorising  a  lease  of  the  S.U.  Railway  Company  to 
L.  and  N.  W.  Railway  Company,  and  that  it  had 
been  mutually  f^greed  by  the  three  companies  that 
covenants  thereinafter  contained  shoula  be  muiu- 
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ally  entered  into  by  them,  on  act  being  obtained 
for  authorizing  such  lease,  it  wag  witnessed  {ititn 
alia)  that  during  the  continuance  of  such  lease 
separate  accounts  should  be  kept  of  all  nassengers, 
kc.  conreyed  on  S.  and  B.  and  S.U.  Railways ;  ana 
that  money  received  in  respect  of  such  traffic  should 
be  dirided  between  the  three  companies  in  certain 
proportions ;  and  further,  tliat  during  continuance 
of  such  lease  L.  and  N.W.  and  S.  U.  Railway  Com- 
panies would  not  carry  any  passengers,  goods,  kc., 
or  other  matters  or  things  between  certain  points, 
nor  would  use  a  certain  portion  of  the  S.U.  Railway 
line,  to  compete  for  traffic  which  properly  belonged 
to  S.  and  B.  Railway.  First,  this  agreement  not 
yoid  as  a  fraud  upon  the  legislature.  Secondly,  not 
illegal  as  giving  a  monopoly,  and  depriving  public 
of  benefit  of  competition.  Thirdly,  stipulation  to 
divide  profits  not  a  fraud  upon  shareholders  of  re- 
spective companies.  Fourthly,  clause  restraining 
carriage  of  passengers,  &c.  on  B.U.  Railway  line 
not  contrary  to  1  &  2  Vict  c  98.  and  7  &  8  Vict 
c.  85.  providing  for  conveyance  of  mails  and  troops 
on  railways:  and  tenibU — such  traffic  impliedly 
excepted  out  of  restrainins  clause.  A  turther 
clause  of  the  articles  provided  "  that  the  agreement 
thereby  come  to  should  not  in  any  manner  be 
evaded  or  eluded  by  either  of  the  contracting 
parties,  nor  should  any  arrangement,  scheme,  de- 
vice or  contrivance  be  resorted  to  or  attempted  for 
that  purpose."  This  clause  independent  of  exist- 
ence of  lease,  and  breach  well  assigned  upon  it, 
without  averring  grant  of  such  lease.  Skrewsbury 
and  Birmingham  Rail,  Co.  v.  Z^ondon  and  Norn- 
Western  BaU.  Co.,  Q.B.  89 

Control  (continued) — Construction  of  contract  by 
railway  company  to  take  and  pay  for  a  quantity 
of  sleepers,  with  a  discretion  in  the  engineers  as 
to  when  and  in  what  quantities  tbe^  shoiUd  be 
delivered.  Necessity  of  notice.  Hamson  v.  Cfnai 
Northern  RaU.  Co.,  C.P.  89 

not  under  seal.    See  Use  and  Occupation. 

See  Company.    Corporation.    Frauds,  Statute 

of.  Landlord  and  Tenant.  Nonsuit,  Work  and 
Labour. 

Conviction — Jurisdiction  of  Justices  to  determine 
reasonableness  of  time  of  service  of  summons.  Jn 
re  WiUiafMy  Q.B.  29 ;  M.C.  46 

Validity  of  under  11  &  12  Vict.  c.  48.    Forms 

in  schedule.  Game  Acts.  Distribution  of  Penalty. 
Certiorari.  Jurisdiction.  Removal  of  conviction 
to  enforce  it,  under  11  &  12  Vict  c.  45.  s.  18.  R, 
Y.Hpde,  Q.B.185;  M.C.  94 

Copyright— VndtT  5  &  6  Vict  c.  45,  an  action  will 
He  at  suit  of  the  owner  of  copyright  in  a  musical 
composition,  for  lithographing  copies  of  it  for  the 
private  use  of  members  of  a  musical  society  who 
perform  gratuitously,  and  not  for  the  purpose  of 
sale  or  exportation.  The  15th  section,  which  pro- 
vides that  if  any  one  print  or  cause  to  be  printed 
either  for  sale  or  for  exportation  any  book  in  which 
there  is  existing  copyright,  such  offender  shall  be 
liable  to  a  special  action  on  the  case,  does  not  re- 
strict the  right  conferred  by  the  previous  sections 
of  the  act,  and  the  owner  of  copyright  is  entitled 
by  common  law  to  his  remedy  by  action  for  an 
infringement.    NoveJlo  v.  Lttdlow,  C.P.  169 

Corporation— Upon  the  construction  of  the  charter 
and  ordinances  of  Dulwich  College,  held  that  the 
assistants  had  under  them  and  the  invariable  usage 
a  voice  in  the  election  of  wardens.  Validity  of  ordi- 
nance conferring  right  of  voting  for  corporate 
officer  on  assistants  who  were  not  members  of 
corporation.  Effects  of  lapse  of  time  on  right 
to  make  such  ordinance.  Jt  v.  Dulteieh  CoUeae, 
Q.B.  36  ^ 
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■part  The  bricks  were  delivered  afc  plaintiff's 
place  of  business,  but  the  agreement  was  signed 
oy  the  defendant  at  his  own  residence.  The  plain- 
ts sued  the  defendant  to  recover  the  price  of  8,000 
bricks  delivered,  and  recovered  less  tnan  20/.  At 
the  trial  the  agreement  was  pat  in  as  part  of  plain- 
tiff *8  case.  Plaintiff  not  entitled  to  recover  his 
costs,  as  the  cause  of  action  arose  in  some  material 
point  within  the  jurisdiction  of  the  county  court, 
and  the  action  ought  not  to  have  been  brought  in 
the  superior  court.  Norman  v.  Marchantf  Ex.  256 
-^—  Judgment  having  been  signed,  costs  taxed  and 
execution  issued  for  the  amount  of  debt  and  costs 
without  notice  of  taxation,  the  Court  would  not 
set  aside  the  judgment  or  execution,  but  directed 
a  reviewal  of  taxation.  Field  v.  Partridge,  Ex.  269 

—  If  one  of  several  plaintiffs  dwell  beyond  twenty 
miles  from  defendant,  the  superior  courts  have 
concurrent  jurisdiction  with  the  county  court,  under 
9  &  10  Vict.  c.  95.  s.  128,  and  plaintiffs  are  entitled 
to  costs  under  13  &  14  Vict.  c.  61,  notwithstanding 
less  than  20/.  is  recovered.  Hickie  v.  Salomo,  Ex. 
271 

Security  for  costs  will  not  be  required  from 

plaintiff  who  is  a  foreigner,  if  he  is  actually  in  this 
country.     Tambisco  v.  Pacifico,  Ex.  276 

In  case  of  concurrent  jurisdiction.    See  County 

Court. 

of  inquiry,    See  Lands  Clauses  Act. 

See  County  Court.     Practice.    Warrantry  of 

Attorney. 

County  Cottrt— sufficiency  of  notice  and  particulars 
of  claim,  in  interpleader  summons.  R.  v.  Stapyl- 
ton,  Q.B.  8 

SembU,  that  the  Court  above  will  not  entertain 

as  a  ground  of  appeal  an  objection  not  taken  in 
the  court  below.     Yorke  v.  Smith,  Q.B.  58 

It  is  no  objection  to  the  jurisdiction  of  the  Court 

of  Appeal  that  the  notice  of  appeal  does  not  con- 
tain any  statements  of  the  grounds  of  di»atisfac- 
tionwith  the  decision  of  the  county  court  Judge. 
Power  of  Judge  of  county  court  to  amend  particu- 
lars of  demand.    Cannon  v.  Johnson,  Q.B.  164 

->— -  Jurisdiction  of  the  Chancellor  of  the  Duchy  of 
Lancaster  to  remove  Judge  from  bis  office.  Con- 
clusiveness and  requisites  of  instrument  of  dismissal, 
on  ouo  warranto.    Ex  parte  Itamshay,  Q.B.  288 

if  plaintiff  reside  at  N,  and  there  draw  a  bill 

of  exchange  on  defendant,  who  resides  at  L,  and 
the  latter  accepts  the  bill  at  L.  and  sends  it  to 
plaintiff  at  N,  who  there  indorses  it  over,  the  whole 
cause  of  action  does  notarise  in  N :  and  the  Judge 
of  county  court  of  N.  has  no  jurisdiction  to  try  the 
cause.     Wilde  v.  Sheridun,  O-B.  260 

A  plaintiff  who  has  recovered  a  judgment  for 

debt  and  costs  in  the  county  court,  and  has  received 
the  debt  out  of  court,  is  entitled  to  have  a  writ  of 
execution  issued  for  the  costs,  and  this  Court  will 
grant  a  mandamus  to  the  clerk  of  the  county  court 
commanding  him  to  issue  such  writ  of  execution. 
H  V.  Clerk  of  County  Court  of  Surrey,  Q.B.  310 

—  A  carrier  and  wharfinger,  residing  at  Swindon, 
in  Wiltshire,  agreed  in  writing  with  M,  who  resided 
in  Surrey,  to  barge  timber  from  Swindon  Wharf  to 
London,  at  any  wharf  there,  at  16«.  per  ton,  to 
include  all  charges  except  wharfage.  It  was  ne- 
cessary to  haul  the  timber  from  the  place  where  it 
lav  to  be  loaded  on  board  the  barges,  and  at  times 
wnen  the  horses  of  M.  were  not  on  the  spot,  the 
carrier  provided  horses,  and  hauled  the  timber.  A 
plaint  was  afterwards  brought  in  the  county  court 
for  the  district  o/  Swindon  against  M.  for  50/.,  the 
balance  of  account  claimed  by  the  carrier,  including 
two  items,  amounting  to  IL  i6f.,  for  hauling.  The 
hauling  of  the  timl^r  and  the  carriage  of  it  to 
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London  constituted  but  one  cause  of  action ;  and, 
as  such  cause  of  action  did  not  arise  until  the 
delivery  of  the  timber  in  London,  the  Judge  of  the 
Swindon  County  Court  had  no  jurisdiction  to  try 
the  plaint  under  the  ft  &  10  Vict.  c.  95.  s.  60. 
Barnes  T.  Marshall,  Q.B.  388 

Plaintiff  resided  at  Inverness,  more  than  twenty 

miles  from  the  defendant,  but  had  for  some  years 
come  to  London  and  resided  for  some  months  in 
Golden  Square,  for  purposes  of  his  business,  within 
the  jurisdiction  of  a  county  court  and  less  than 
twenty  miles  from  the  defendant,  and  was  residing 
there  during  the  action.  Plaintiff  did  not  "  dwell" 
in  Golden  Square,  within  9&  10  Vict.  c.  95.  s.  128, 
but  at  Inverness ;  and  superior  court  had  concur- 
rent jurisdiction  with  county  court  under  that 
section.  Semltle—ThsLt  if  plaintiff  dwells  at  two 
places,  one  of  them  less  and  the  other  more  than 
twenty  miles  from  the  defendant,  the  superior 
courts  have  concurrent  jurisdiction.  Section  13. 
of  13  &  14  Vict.  c.  61.  as  to  costs  where  there  is 
concurrent  jurisdiction,  does  not  give  the  Court  or 
Judge  any  discretion,  but  confers  upon  them  an 
authorUif  to  make  an  order,  which  tnev  are  hound 
to  exercise  if  it  appears  by  affidavits  that  the  case 
falls  within  section  128  ;  overruling  Jones  v.  Har- 
rison and  Palmer  v.  Richards.  Maedouffall  v. 
Paterson,  C.P.27 

— —  Sufficiency  of  security,  for  costs  and  judgment, 
upon  appeal,  after  abandonment  of  notice  of  ap- 
peal and  fresh  notice  given.  Appellant  bound  to 
pay  costs  in  any  event.    Daniels  v.  Charsley,  C.P. 

No  action  lies  against  the  clerk  of  a  county  court 

for  not  preparing,  or  for  negligently  preparing,  a 
notice  to  defendant  of  an  order  against  him  to  pay 
a  debt  by  instalments,  which  order  was  made  by 
the  Judge  at  the  time  of  delivering  judgment ; 
such  order  being  part  of  the  judgment,  and  not  re- 
quiring service — confirming  Ely  v.  Moule.  Robin- 
son V.  Cell,  C.P.  155 

The  131st  General  Rule  made  by  the  county 

court  Judges  under  12  k  13  Vict.  c.  101.  s.  12. 
directs  that  warrants  of  commitment  shall  bear 
date  on  the  day  on  which  the  order  for  commit- 
ment is  made,  and  shall  continue  in  force  for  three 
calendar  months  and  no  longer.  A  person  arrested 
under  a  warrant  within  three  calendar  months 
after  its  date,  may  be  detained  in  custody  after  the 
expiration  of  the  three  months.  JIayes  v.  Keene, 
C.P.  204 

To  prevent  removal  of  plaint  from  county  court 

by  certiorari,  on  ground  of  want  of  jurisdiction  in 
superior  court  to  entertain  the  action  after  removal, 
plaint  ought  to  disclose  a  cause  of  action  over 
which  the  superior  court  has  no  jurisdiction.  Where 
plaint  removed  from  county  court  by  certiorari  on 
affidavit  of  defendant's  attorney,  that  difficult 
questions  of  law  would  arise.  Court  refused  to 
quash  certiorari,  though  affidavit  of  plaintiff's 
attorney  averred  that  no  such  difficult  questions  of 
law  would  arise.    Rus  v.  Williams,  Ex.  24 

^— -  In  action  in  county  court  plaintiff  retains  com- 
mon law  privilege  of  electing  to  be  nonsuited,  at 
any  time  before  Judge  gives  his  verdict  In  ap- 
peals from  county  courts  brought  in  Court  of 
Exchequer,  successful  party  in  appeal  will,  as  a 
general  rule,  have  costs.  Robinson  v.  Lawrence, 
Ex.36 

In  appeal  from  county  court  into   Court  of 

Exchequer,  appellant  will  have  costs,  if  decision 
below  be  reversed.    Hunt  v.  Wray,  Ex.  87 

Abandonment  of  excess  under  9  &  10  Vict.  c. 

95.  s.  63,  may  be  made  at  the  hearing,  and  need  not 
appear  upon  the  plaint  or  particulars  of  demand, 

b 
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although  such  is  the  most  reasonable  course.  Isaacs 
V.  Wi/id,  Ex.46 

County  Court  (continued)— Tn  all  cases  where  the 
superior  courts  have  conc^irrent  jurisdiction  with 
the  county  courts  under  9  &  10  Vict.  c.  96.  s.  128, 
or  where  no  plaint  could  have  been  entered  in  any 
••^ounty  court,  or  where  the  cause  is  removed  from 
the  county  court  hy  certiorari,  the  Court  or  a  Judge 
is  bound,  by  13  &  14  Vict.  c.  61.  s.  13,  on  being 
satisfied  as  to  the  above  facts,  to  make  an  order 
that  plaintiff  who  has  succeeded  at  the  trial  shall 
recover  his  costs.  AspUn  v.  Blachnan,  Ex.  78 

A  county  court  Judge  has  no  power  of  non- 
suiting the  plaintiff  without  bis  consent.  Sum- 
mons and  particulars  sufficient  if  defendant  cannot 
be  misled  by  them.  The  functions  of  the  Court  of 
Appeal  are  not  limited  to  answering  the  questions 
put  in  the  case,  but  the  Court  has  power  to  look  at 
the  direction  of  the  Judge  set  out  in  the  case,  and 
if  that  be  erroneous,  to  order  a  new  trial.  Slan- 
clife  V.  Clarke,  Ex.  129 

—  Plaintiff  in  county  court  has  a  right  to  elect  to 
be  nonsuited  at  the  latest  moment  before  the 
Judge  has  pronounced  his  judgment,  or,  when  there 
is  a  jury,  before  they  have  delivered  their  verdict. 
(hUhwaite  v.  Hudson,  Ex.  151 

—  Concurrent  Jurisdiction.     See  Costs. 

—  Jurisdiction.  See  Landlord  and  Tenant.  Costs. 
See  Arbitration.    Costs.     Friendly  and  Benefit 

Society.     Insolvent.    Replevin.    Trespass. 

Corenani—K  railway  company,  who  were  promoting 
in  parliament  a  bill  for  an  extension  of  their  line, 
which,  if  made,  would  pass  through  the  lands  of 
the  plaintiff,  covenanted  with  the  plaintiff,  "  that 
in  the  event  of  the  proposed  bill  passing  in  the  then 
session  of  parliament,  the  company  should,  before 
they  should  enter  upon  any  part  of  the  plaintiff's 
lands,  pay  to  him  4,900^.  purchase-money  forany  por- 
tion not  exceeding  forty-three  acres,  which  the  com- 
pany might,  under  the  jwwers  of  their  act,  require 
and  take  for  the  purposes  of  their  undertaking ;  and 
that,  in  addition  to  purchase-money  as  aforesaid, 
the  company  should  pay  to  the  plaintiff,  before 
they  should  enter  upon  any  part  of  his  said,  land, 
7, 100/.,  as  landlord's  compensation  for  the  damage 
arising  to  his  estate  by  the  severance  thereof,  in 
respect  of  the  lands  not  exceeding  forty-three  acres 
to  betaken  by  them."  Company  not  liable  to  pay 
either  of  these  sums  unless  they  entered  upon  some 
part  of  the  plaintiff's  lands.  Also,  an  absolute 
covenant  to  pay  these  sums  to  the  plaintiff  by  the 
company  would  be  ultra  vires  and  void.  Qage  v. 
Newmarlit  Rail.  Co.,  Q.B.  398 

— —  Upon  the  construction  of  a  lease  of  coal  mines, 
it  was  held  that  no  covenant  to  sink  a  pit  or 
shaft  could  be  implied  from  a  preceding  covenant, 
which  imposed  upon  the  lessees,  upon  the  mines 
being  worked,  and  manure  being  made  within 
them,  the  obligation  of  sinking  a  pit  or  shaft  upon 
the  demised  lands,  although  they  might  be  liable 
for  a  breach  of  covenant  in  working  the  mines  by 
outstroke.    James  v.  Cochrane,  Ex.  229 

—  See  Contract.    Lease. 
Criminal  Law.    See  New  Trial. 

Ctw<ow— Drainage.    See  Landlord  and  Tenant. 


Dawaf/e*— Measure  of.    See  Trespass. 

See  Action. 

i>eftfnf«re#— Certain  debentures  improperly  stamped 
with  a  promissory  note  stamp,  and  void  by  reason 
of  blanks  left  for  name  of  payee,  but  admissible  in 
evidence  to  sfiew  that  they  were  worthless  secu- 
rities in  support  of  the  count  for  money  lent. 
Separated  warrant  for  interest  not  a  promissory 


note  and  not  require  itarnp.  Enikwtn  t.  Mvidf, 
CP.IOO  ^  *-  ^' 

Debt — On  settlement  of  accounts  defendant  overpaid 
plaintiff  H.  lis.  ftd.,  which  they  then  agreed  should 

fo  in  discharge  of  the  plaintiff's  enwting  account 
iaintiff,  havmg  afterwards  done  work  for  de* 
fendant,  sued  him  in  debt  on  the  common  cotmts 
for  the  amount.  Defendant  had  a  good  defence  as 
to  1/.  Ws.  hd,  under  the  general  issue.  Sm,iJih  v. 
Winier,  C.P.  158 

JM>tor  and  Creditor — A  deed  of  assignment  in  the 
usual  form  to  trustees  for  benefit  of  creditors, 
which  empowers  trustees  to  employ  debtor  or  other 
person  in  winding  up  his  afikirs  and  in  collecUng 
and  getting  in  his  estate,  and  in  carrying  ou  his 
trade,  if  thought  expedient,  is  a  valid  deed,  and 
does  not  constitute  a  partnersliip  between  the  cre- 
ditors.    CoattY.  WUliafM,  ^x.W^ 

JDeed— The  27  Elia.  c.  4.  does  not  apply  to  the  case  of 
a  purchase  for  valuable  consideration  from  the  hdr 
or  devisee  of  one  who  has  made  a  voluntary  con- 
veyance of  the  same  property  in  bis  life.  Principle 
upon  which  voluntary  conveyances  have  been  held 
fraudulent  and  void  as  agairMt  subsequent  purcha- 
sers for  value.  Doe  d.  N€:veman,  t.  Ruskam,  Q.B. 
139 

Defendant  by  deed  appointed  the  plaintiff  ao- 

ditor  of  his  estates  at  a  yearly  salary,  and  in  con- 
sideration thereof  the  plaintiff  corenanted  to  gire 
up  his  practice  as  a  barrister,  if  required  so  to  do, 
and  not  to  accept  any  other  office  or  employment 
whatever,  so  long  as  he  should  hold  the  said  office. 
The  defendant  also  covenanted  to  pay  the  plaintiff 
the  said  salary  during  so  long  as  he  should  hold  tke 
office ;  and  in  case  the  defendant  should  revere  the 
appointment  without  adequate  and  just  cause  (to 
be  determined  as  thereinafter  mentioned),  that 
the  defendant  should  pay  him  a  retiring  pension  of 
1,000/.  a  year ;  and  it  was  provided  that  the  ade- 
quacy and  justice  of  the  cause  of  any  revocation 
by  the  defendant  of  the  said  appointment  should 
be  determined  by  J.  W.  It  was  held,  defendant 
had  no  power  of  dismissing  the  plaintiff  without 
giving  him  a  right  to  the  pension  of  1,000/.  a  year, 
until  he,  the  defendant,  had  previously  ascertained 
by  a  reference  to  J.  W.  that  he  bad  adequate  and 
just  cause  to  revoke  the  appointment.  Also,  that 
the  jurisdiction  of  the  Court  to  enforce  payment 
of  the  retiring  pension  was  not  ousted;  and  that 
the  plaintiff  mi|;ht  declare  for  it  without  shewing 
that  there  had  been  any  determination  by  J.  W. 
or  any  excuse  for  his  not  having  obtained  such  de- 
termination, or  that  a  reasonable  time  for  obtaining 
such  determination  had  elapsed.  Loienda  v.  Ei9xi 
of  Stamfwrd  and  Warrington,  Q.B.  371 

A  cestui  rjue  trust  cannot  maintain  detinue  for 

the  deed  under  which  he  claims,  against  a  bailee 
of  the  trustee.  Where  several  have  interest  in  a 
deed,  the  title  to  the  possession  of  it  is  ambulatory: 
and  any  of  the  parties  interested  having  possession 
may  retain  it  against  the  other.  Foster  v.  CraJbb, 
C.P.  189 

Execution.    See  Company. 

See  Debentures.    Debtor  and  Creditor.    Mort* 

gage.    Turnpike. 

Detinue.    See  Deed. 

Devise — Testator  willed  and  bequeathed  freehold  and 
leasehold  property  to  be  divided  equally  among  his 
children  in  manner  following,  that  is  to  say, "  I  will 
and  beoueath  to  my  eldest  son  A.  O.  one-seventh 
share  or  my  property,  to  his  heirs,  executors  and 
administrators."  Then  followed  gifts  in  similar 
words  of  one-seventh  to  each  of  his  other  six  chil- 
dren. "And  in  case  any  of  mv  ions  or  daughters 
die  without  issue,  that  their  share  retoms  to  my 
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sons  and  ilaugbterii  equally  among  thein;  and  in 
case  any  of  my  sons  and  daughters  die  and  leaving 
issue,  that  they  take  their  deceased  parent's  share, 
share  and  share  alike."  All  the  seven  children  of 
the  testator  survived  him,  and  one  of  them 
afterwards  died  leaving  an  eldest  son  and  several 
other  children.  The  latter  clause  did  not  operate 
either  by  way  of  executory  devise,  or  to  cut  down 
the  estate  of  the  parents  to  an  estate  for  life,  but 
referred  to  a  dying  of  the  sons  and  daughters  of 
the  testator  in  his  lifetime;  and  consequently 
eldest  son  of  deceased  child  took  the  whole  of  his 

{>arent'8  share  in  freeholds  as  his  heirat-law  and  in 
easeholds  as  his  administrator.  Qte  v.  Mayors  ike. 
ofMancKuter,  Q.B.  242 

A  testator  by  his  will,  made    in  1815,  gave 

*'  all  the  rest,  residue,  &c.  of  his  personal  estlite, 
goods  and  chattels,  &c."  to  M.J.  D.  absolutely ; 
and  he  further  devised  "all  and  singular  his  manors 
or  lordships,  rectories,  advowsons,  messuages,  lands, 
tenements,  titlies,  and  hereditaments,  situate,  &c. 
at  or  near  W,  in  the  county  of  D,  and  B,  in  the 
county  of  Y,  and  all  other  his  real  estates  in  the 
said  counties  and  elsewhere,  and  all  his  estate  and 
interest  therein,"  to  uses  in  strict  settlement.  In 
1841  the  testator  made  a  codicil  ratifying  and  con- 
firming his  will.  At  the  time  of  his  making  his 
will  and  of  his  decease,  the  testator  was  possessed 
of  freehold  estates  in  the  county  of  D,  ana  of  some 
church  leases  in  the  same  county,  which  were 
usually  renewable  every  seven  years ;  in  some  in« 
stances  the  leaseholds  were  let  and  occupied,  with 
the  freeholds,  at  undivided  yearly  rents.  Upon 
part  of  the  leaseholds,  nearest  to  the  freehold  man- 
sion, ornamental  cottages  were  built,  as  well  as 
buildings  occupied  by  persons  employed  about  the 
mansion  and  freehold  estate.  Under  1  Vict.  c.  26. 
8. 26,  the  leaseholds  passed  under  this  general  devise, 
no  contrary  intention  api>earing  u])on  the  will  so 
as  to  prevent  the  operation  of  that  section.  Wilion 
T.Eden,  Q.B.885 

Testator  devised  to  trustee  a  house  and  premises 

upon  trust  to  receive  rents  and  pay  them  to  his 
daughter,  and  after  her  decease  to  apply  them 
towards  maintenance  and  education  of  his  daugh- 
ter's children  then  living,  during  their  minority ; 
and  upon  the  youngest  living  of  his  daughters 
children  attaining  twenty-one  he  devised  as  fol- 
lows : — "  I  give  and  devise  the  said  house  and  pre- 
mises unto  all  the  children  of  my  said  daughter, 
who  shall  be  then  living,  in  equal  shares  and  pro- 
portions, share  and  share  alike."  Other  houses 
were  also  devised  to  trustees,  who  had  authority  to 
lease  the  whole  ;  an  estate  in  fee  was  devised  to 
one  of  the  daughter's  children  on  his  attaining 
twenty-one.  Estate  given  to  the  trustees  restricted 
to  the  life  of  the  daughter,  and  the  minority  of  all 
her  children  ;  and  devise  over  a  direct  devise  to  the 
children,  and  not  in  trust  for  them,  and  they  took 
life  estates  as  tenants  in  common  in  the  house  and 
premises.    i>o«d.  Kiwher  v.  Cafe,  Ex.  219 

Dithtt*—K  landlord,  in  order  to  distrain  may  open 
the  outer  door  in  the  ordinary  way  in  which  other 
persons  using  the  building  are  accustomed  to  open 
It.  Qu€tre — whether  a  distress  is  veid  where  the 
outer  door  is  improperly  broken.  Jiyan  ▼.  ShU- 
cock,  Ex.  55 


£as€iMnt.    See  Lights. 

East  India  Company — There  is  no  legal  obligation 
upon  the  East  In<lia  Company  to  pay  to  the  com- 
mandeMn-chief  of  the  Queen  s  or  the  native  forces 
in  India  the  arrears  of  pay  due  to  him  as  com- 

'  mander-io-chief,  and  a  mandamna  to  pay  mch 


arrears  cannot  be  granted.  Ex  paiit  Napier,  Q.B. 
.S32 

Ejectment  —  Writs  of  habere  facias  possessionem  in 
ejectment  are  within  3  &  4  Will.  4.  c.  67.  s,  2,  and 
are  properly  made  returnable  immediately  after 
execution.    Doe  d.   Hudson  v.  Hoe,  Q.B.  359 

^—  The  Court  refused  a  rule  nisi  for  judgmeHJk 
against  the  casual  ejector  in  a  country  causey 
where  two  terms  had  been  allowed  to  elapse  since 
service  of  the  declaration,  by  reason  of  negotia- 
tions pending  between  the  parties  as  to  settlement 
of  the  action  :  it  not  being  shewn  thut  the  tenant 
had  taken  adN-antage  of  the  delav  to  avoid  fresh 
service.    Doe  d.  Panton  v.Jioe,  C.i*.  160 

Notice  to  quit.    See  Mortgage. 

Estoppel — Westminster  Improvement  Commissioners 
were  authorized  by  several  acts  of  parliament  to 
borrow  such  sums  of  money  as  they  should  think 
necessary  for  the  purposes  of  the  act,  and  to  give 
bonds  for  the  same,  and  which  bonds  were  assign- 
aible.  In  an  action  by  plaintiff,  as  transferee 
of  one  of  such  bonds,  the  condition  of  which 
recited  that  defendants  had,  in  pursuance  of 
the  said  acts,  boriowed  of  one  T.  P.  5,000^  for 
enabling  them  to  carry  the  said  acts  into  execution, 
defendants  pleaded  that  they  did  not  borrow 
the  said  sum  of  the  said  T.  P,  or  any  part  thereof, 
for  the  purposes  of  the  said  acts,  and  that  they 
were  not  authorized  to  make  the  said  bond,  and 
that  the  same  was  made  contrary  to  the  provisions 
of  the  said  acts,  of  which  the  said  T.  P.  and  the 
plaintiff  had  notice  at  the  time  the  bond  was  made 
and  transferred  to  the  plaintiff.  Plea  bad  on 
general  demurrer.  Defendants  also  pleaded,  that 
at  and  before  the  bond  was  made,  certain  persons, 
namely,  C.  M.  and  W.  M,  were  entitled  to  receive 
from  defendants  certain  bonds;  that  the  said 
T.  P.  and  others  conspired  fraudulently  to  procure 
for  T.  P.  one  of  the  said  bonds  to  which  the  said 
C.  M.  and  W.  .M.  were  entitled,  and  that  by  means 
of  such  conspiracy  and  fraud  they  firocured  the 
said  C.  M.  and  W.  M.  to  authorize  defendants  to 
give  to  the  said  T.  P.  one  of  the  said  bonds  they 
were  so  entitled  to;  and  that  the  bond  sued  upon 
was  thereupon  given  to  T.  P.  by  defendants,  and 
that  they  the  defendants  had  never  borrowed  any 
sum  of  money  from  the  said  T.  P,  of  all  whicn 

E remises  plaintiff  at  the  time  of  the  transfer  to 
im  of  the  said  bond  had  notice,  This  plea  bad 
on  general  demurrer,  because  defendants  could  not 
set  up  as  a  defence  the  fraud  that  had  been  com- 
mitted upon  C.  M.  and  W.  M,  by  whose  directions 
they  had,  in  pursuance  of  their  contract  with  them, 
given  the  bond  to  T.  P.  Bortojt.  v.  Westmintler 
Improvement  Commissioners.  Ex.  297 
Evidence— ^u  an  action  against  the  sheriff  for  seizing 
goods  by  a  party  who  claimed  them  under  a  bill  of 
sale,  the  bill  of  sale  being  offered  in  evidence  and 
rejected  for  want  of  a  stamp,  no  other  evidence  of 
a  sale  is  admissible.  So  held  on  appeal  from  a 
county  court.     Torhe  v.  Smith,  Q.B.  53 

A  witness  cannot  be  asked  on  cross-examina- 
tion whether  he  did  not  write  a  certain  letter  in 
answer  to  another  which  charged  him  with  an 
offence  without  such  other  letter  bein^  first  pro- 
duced (its  non-production  being  unexplamed),  even 
though  the  object  of  the  cross  examination  be  onW 
to  discredit  the  witness — confirming  The  Queens 
case  ;  Williams,  J.,  dubitanie.  And  per  CressveU, 
J. — If  a  witness  be  asked  ou  cross-examination, 
whether  he  had  been  convicted,  the  question,  if 
objected  to,  ought  to  be  rejected,  unless  the  record 
be  produced.    Macdonnetl  v.  Evans,  C.P.  141 

In  support  of  right  of  L.  to  a  fishery,  defendants 

put  in  evidence  following  entry  in  the  book  of  a  for- 
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merrece'iTcr  of  rents  of  L.'s  estate  :— "  Reccircd  of 
T.  H.  the  respective  shares  due  from  three  proprie- 
tors (T.  H.  being  one)  of  the  raise  net  set  in  the 
Solway  Frith  in  the  year  3773."  Dictum,  this 
entry  evidence  not  only  of  rent  having  been  paid 
by  T.  H.,  but  also  by  the  two  other  proprietors. 
^lAnd  per  Pollock,  C.B.— An  entry  admissible  as 
being  against  interest  of  party  making  it,  carries 
with  it  the  whole  statement.  But  if  made  merely 
in  the  course  of  a  man's  duty,  it  does  not  go  beyond 
those  matters  which  it  was  his  duty  to  enter. 
PercivcU  v.  Najisvn,  Ex.  1 

The  object  of  a  notice  tO' produce  a  document  is 

merely  to  give  the  opposite  party  sufficient  oppor- 
tunity to  produce  it  if  he  pleases,  and  not  that 
he  may  be  enabled  to  prepare  evidence  to  explain, 
nullify,  or  confirm  it ;  and  where  the  document  is 
in  court  at  the  trial,  a  notice  to  produce  it  imme- 
diately is  sufficient  to  render  secondary  evidence 
of  its  contents  admissible  if  it  be  not  produced. 
The  attorney  of  a  party  to  a  suit  may  be  asked,  and 
is  bound  to  answer,  whether  a  document  which  he 
has  received  from  his  client  in  the  course  of  his 
professional  employment  is  in  his  possession  of 
elsewhere  in  court.    Dtpyer  v.  Collins,  Ex.  225 

— — -  Case  in  which  it  was  held  that  a  survey  being 
A  private  one  was  not  admissible  for  the  purpose  of 
proving  the  lands  in  question  to  be  parcel  of  a  par- 
ticular lordship ;  and— «em6/«— that  a  presentment 
of  a  jury  of  surrey  is  not  admissible  as  evidence  of 
reputation.    Daniels.  Wilkin,  Ex.236 

-  Admission  on  the  record.    See  Pleading. 

Privileged  communication.    See  Attorney  and 

Client. 

See  Account  stated.  Production  and  Inspection 

of  Documents.     Tithe.     Witness. 

Bxtcuiion—The  practice  which  has  prevailed  of  dis- 
charging from  custody  under  execution  a  married 
woman  who  has  no  separate  property  out  of  which 
the  debt  can  be  satisfied,  prevails  equally  whether 
husband  be  or  be  not  taken  in  execution  with  her. 
Larkin  v.  Marshall  dissented  from.  Edwards  v. 
Martyn,  Q.B.  86 

Plaintiff  having  obtained  judgment  against  de; 

fendants,  took  them  in  execution  under  two  ca.  sa.'s, 
from  which  they  were  afterwards  dischai^d  on 
paying  a  portion  of  the  debt.  Plaintiff  afterwards 
seized  defendants'  goods  under  a,/i./a.  for  balance 
of  the  debt,  which  execution  was  afterwards  set 
aside  by  the  Court,  on  the  report  of  the  Master 
that  plaintiff  had  ratified  the  discharge  of  defen- 
dants under  the  ca.  sa.'s.  Plaintiff  having  after- 
wards brought  an  action  against  defendants  upon 
the  original  judgment,  the  Court  refused,  on  affi- 
davits of  the  above  facts,  to  allow  satisfaction  to  be 
entered  on  the  roll.     Ward  v.  Bromhead,  Ex.  216 

jBxecv^or— Liability  to  account    See  Legacy. 

See  Frauds,  Statute  of. 

Extortion.    See  Sheriff. 

Factory  ylrt— Obligation  on  occupiir  of  cotton  mill  to 
provide  secure  fence  for  mill  gearing  and  machinery, 
and  to  keep  up  the  fence  when  the  parts  are  in 
motion  for  manufacturing  purposes,  but  not  when 
they  are  in  motion  for  other  purposes.  Cot  v.  Piatt, 
Ex.  146 

FaUe  Imprisonment — To  trespass  for  imprisoning 

Slaintiff  and  putting  him  in  irons,  plea,  that  defen- 
ant  was  commander  of  a  ship  of  war  on  the  high 
seas,  and  that  plaintiff  was  steward  of  said  ship  and 
servant  of  defendant,  and  had  access  to  defenoant's 
cabin  and  charge  of  the  goods  there ;  that  money 
of  defendant  feloniously  stolen  out  of  a  desk  in  the 
cabin  on  two  several  occasions,  iust  before,  &c. ;  and 
that  upon  each  occasion  the  deik  had  been  clan- 


destinely opened  by  means  of  a  key ;  that  plainUfT 
had  access  to  and  could  have  obtained  the  key  of 
the  desk,  and  could  have  opened  the  same  and 
carried  away  the  money,  and  that  defendant  then 
believed  that  no  other  person  had  or  could  hare 
obtained  access  to  the  key  of  the  desk  without  hit 
knowledge ;  wherefore  defendant,  aospeeting  plain- 
tiff to  be  guilty  of  or  concerned  in  stealing  the 
money,  did,  as  such  commatider  as  aforesaid,  pat 
and  detain  him  in  irons  (the  same  being  a  reasonable 
mode  of  detainer)  until  he  could  examine  into  and 
investigate  the  circumstances  of  suspicion  against 
plaintiff  according  to  law;  that  aefendant  did 
afterwards  examine  into  and  investigate  the  said 
circumstances,  and  did  diachaixe  and  relaasa  plain- 
tiff. After  verdict,  plea  a  sufficient  jostificatioD. 
The  putting  in  irons  taken  to  be  areasoittblemode 
of  detainer,  and  if  there  were  any  excess,  pbintiff 
should  have  new  assigned.  Brtmaktom  v.  Jadtson, 
Q.B.  265  ^^ 

In  an  action  against  constables  for  arrest  and 

imprisonment  on  a  false  charge  of  fnrioos  driving, 
a  conrictiou  by  Justices  upon  such  charge  is  not 
a  conclusive  answer.  So  neld,  on  appeal  from  a 
county  court.    Justice  v.  Ooding,  C.r.  M 

Trespass  for  false  imprisonment  Thedefendsat 

Barnes  baring  obtained  a  warrant  to  search  the 
plaintiff's  house,  and  to  apprehend  him  on  a  charge 
of  felony,  the  warrant  being  hesuled  ''To  the 
constable  of  D,  in  the  county  of  W,"  delivered  it 
to  defendant  Barton,  a  countv  constable,  ap- 
pointed under  2  &  8  Vict  c.  93,  who  executed 
It  within  the  parish  of  D.  by  apprehending  the 
plaintiff.  The  action  was  not  brought  untU  the 
expiration  of  six  months  from  the  time  of  the  act 
committed.  First,  trespass  the  proper  form  of 
action :  secondly,  parish  constable  of  I>,  and  not 
defendant  Barton,  the  proper  party  to  execute  the 
warrant,  but  Barton  protected,  the  action  not 
baring  been  brought  against  him  within  six  months, 
pursuant  to  24  Geo.  2.  c.  44.  s.  &  The  other  de- 
fendant was  liable.    Freegard  t.  Barnes,  Ex.  820 

See  Master  and  Servant 

Fishery.    See  Action. 

Fixtures — Trover  will  not  lie  for  fixtures  which  a 
tenant  has  left  annexed  to  the  freehold  after  he 
has  quitted  possession,  with  the  leave  of  his  landlord, 
for  the  purpose  of  enabling  him  to  make  terms 
as  to  their  purchase  by  the  incoming  tenant 
Ruffey  Y.  Henderson,  Q.B.  49 

See  Landlord  and  Tenant 

Formedon—TemLDt  in  tail  in  1798  made  a  feoffment 
of  lands  entailed,  and  received  none  of  the  profits 
up  to  his  death  in  1831.  Uis  issue  in  tail  entitled 
to  his  w^t  of fQrmedon  within  twenty  years  of  dttth 
of  tenant  in  tail.     Caaaoa  ▼.  Jiimingt^n,  CP.  187 

Fraud.    See  Estoppel. 

Frauds,  Statute  o/— Mortgagees  having  offered  to 
give  defendant,  executor  of  the  mortgagor,  time 
for  payment  of  mortgage-money,  provided  1,500^ 
should  be  made  up  on  a  day  fixed,  defendant  on 
18th  of  December,  wrote  them  a  letter,  stating  his 
present  inability  to  pay,  and  asking  fur  a  year's 
time,  but  saying  he  had  lOQL,  which  he  would  pay 
over,  and  that  he  would  engage  by  April  to  have 
another  100^  ready,  and  other  sums  afterwards. 
The  letter  contained  other  statements,  and  a 
further  request  for  time.  On  3rd  of  January  mort- 
gagees sent  defendant  an  answer,  saying  they  con- 
sidered that  200/.  would  be  paid  by  1st  of  April, 
but  could  not  promise  furtner  time  unkas  the 
amount  was  maae  up  to  1,5002.  It  was  held,  by 
Jervis,  C.J.,  Wiili4xms,  J.  and  Talf^urd,  J.,  that 
there  was  no  sufficient  promise  in  writing  to  bind 
daf endant  pecsonallj,  the  correspoadeiioe  not  shew- 
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in}?  any  unqualified  promise  by  defendant  ;~by 
MauU,  J.  diuentienU,  that  the  letter  of  18th  of 
December  was  separable  into  two  parts,  the  first  of 
which  contained  an  unqualified  offer  as  to  2001.  in 
consideration  of  forbearance  till  1st  of  April,  which 
was  accepted  in  the  letter  of  3rd  January,  and  that, 
therefore,  the  Statute  of  Frauds  was  satisfied. 
Hamilton  ▼.  Terry,  C.P.  132 

Verbal  agreement  between  plaintiff  and  defen- 
dant, that  in  consideration  of  ))Iaintiff  giring  up  to 
defendant  immediate  possesMon  of  a  house  which 
the  former  held  and  occupied  under  an  agreement 
from  his  landlord  for  a  seren  years'  lease,  and  of 
certain  fixtures  and  improTcments  done  by  plaintiff 
on  the  premises,  defendant  would  pay  plaintiff  1001. 
Landlord  assented  to  the  change  of  tenants. 
Plaintiff  gaTe  up  possession  to  defendant,  who 
came  in  Mtd  was  accepted  as  tenant,  and  paid  to 
plaintiff  a  portion  of  the  \00l.  This  a  contract  con> 
ceming  an  interest  in  land,  and  as  it  was  not  in 
writing,  section  4.  of  the  Statute  of  Frauds  pre- 
yented  any  claim  being  maintainable  upon  it, 
though  it  had  been  so  far  performed— So  held,  on 
appeal  from  a  county  court.     Kelly  t.  WebHer, 

C.P.  les 

— —  Agreement  which  was  held  not  to  be  within  the 
4  th  section  of  the  Statute  of  Frauds.  Jeoku  t. 
White,  Ex.  265 

-  See  Guarantie. 

Friendly  and  Benefit  ^odety— Members  having  duly 
agreed  to  and  signed  requisition  for  convening  ^en- 
eral  meeting,  to  take  into  consideration  propriety 
of  rescinding  or  altering  rules  of  society,  signature  of 
secretary  or  president  or  other  principal  officer  or 
clerk  of  society,  required  by  10  Geo.  4.  c.  56.  s.  9, 
is  merely  a  formal  act,  and  one  of  such  officers  is 
bound  to  sign  public  notice  necessary  to  convene 
meeting,  in  compliance  with  reouisition— £r^,  /. 
distentiente.  R.  v.  Aldkam  and  United  Parisket 
Ifuurance  Society,  Q.B.  1 

Right  of  action  by  trustees.    The  proceeding 

by  arbitration,  provided  for  by  10  Geo.  4.  c.  5o, 
and  the  rules  of  the  society,  is  imperative  to  the 
exclusion  of  the  right  to  bring  an  action.  Effect 
of  omission  to  appoint  arbitrators.  Reeves  r.  White, 
Q.B.  169 

The  20th  and  22nd  sections  of  10  Geo.  4.  c.  56. 

do  not  cast  any  extraordinary  liability  on  the  trea- 
surer or  his  sureties  in  respect  of  specific  ear-marked 
monies  received  by  him  as  bailee.  And  a  loss  of  such 
monies  by  irresistible  violence  and  without  default 
is  a  good  defence  to  an  action  on  a  policy  of  gua- 
rantie. WaUer  v.  British  Ouarantie  Assodation, 
Q.B.  257 

By  82nd  rule  of  a  friendly  society  established 

in  1836  it  was  provided,  that  if  any  dispute 
should  arise  between  any  officers  of  the  society, 
or  between  any  other  members  and  any  officer, 
it  should  first  be  referred  to  the  committee, 
and  if  their  decision  should  not  be  satisfactory, 
then  to  arbitrators,  pursuant  to  10  Geo.  4.  c.  56. 
s.  27.  In  1839,  a  reserved  fund  consisting  of  sub- 
scriptions was  established,  and  was  regulated  by 
a  new  rule  called  the  88th  rule,  which  provided 
that  every  dispute  should  be  referred  to  aroitration 
in  the  manner  provided  by  the  rule  of  the  society. 
In  1850,  this  rule  was  expunged.  The  Friendly 
Societies  Act,  18  &  14  Vict.  c.  115,  s.  22,  enacts  that 
if  any  dispute  shall  arise  between  the  members  or 
person  claiming  under  or  on  account  of  any  mem- 
oer  of  any  society  established  under  this  act,  and 
the  trustees,  ke.,  or  committee,  it  shall  be  settled 
as  the  rules  of  the  society  shall  direct;  but  if  the 
dispute  be  saoh  that,  for  the  settlement  of  it,  re- 
oonne  mnai  be  bad  io  a  eoort  of  equity,  it  aiay  be 


referred  to  the  Judge  of  the  county  ooort  An 
action  having  been  brought  in  the  county  court  by 
the  committee  of  the  society  against  the  trustees 
to  recover  the  amount  of  the  reserved  fund,  it  was 
held,  that  this  was  a  dispute  provided  for  by  the 
27th  section  of  13  k  14  Vict.  c.  215.  and  that  il 
might  be  referred  to  arbitration  under  the  82nd  ml^ 
of  the  society ;  that  it  was  not  a  dispute  requiring  to 
be  settled  by  a  court  of  e<|uity ;  that  the  county  court, 
therefore,  had  no  jurisdiction,  and  a  writ  of  prohi- 
bition ought  to  be  awarded.  Orinham  t.  Card, 
Ex.  321 

Oamin^— To  a  declaration  for  differences  on  the  sale 
of  railway  shares  a  plea  that  the  contract  was  by 

ning  (under  8  &  9  Vict.  c.  102.  s.  18.)  is  bad.  ou 
urrer,  for  vicious  generality.  Oriaewood  v. 
Blane,  C.P.  46 

Ouarantie — Defendants  had  given  plaintiffs  a  gua- 
rantie (after  stating  the  consideration)  in  the  fol- 
lowing form : — "  We  undertake  and  guarantee  that 
the  said  sum  of  400^  and  interest  shiUl  be  duly  paid 
to  you  when  the  said  acceptance  arrives  at  maturity, 
in  the  proportion  of  200/.  each.**  This  was  si|;ned 
by  both  defendants.  Defendants  not  liable  jointly 
for  the  whole  amount    Feli  v.  OosUn,  Ex.  145 

-— —  Effect  of  correcting  mistake  after  siffnatnre. 
Sufficiency  of  signature  under  Statute  of  Frauds. 
BluekY.  GomnerU,  Ex.278 

See  Frienaly  and  Benefit  Society. 

Hahea.^  Cot/hm— Where  a  wife  is  voluntarily  and 
without  any  restraint  absent  from  her  husband,  a 
court  of  common  law  has  no  jurisdiction  upon  his 
application  to  Iwue  a  writ  of  habeas  corpus  to  bring 
up  her  body.    Ex  parte  Sandilands,  Q.B.  842 

jRiffhvay —Upon  indictment  for  non-repair,  demurrer 
allowed,  with  liberty  to  plead  over.  jR.  v.  Tryddyn, 
Q.B.  192;  M.C.  108 

Incoming  and  Outgoing  Surveyor.  See  Contract. 

Indictment. 

Indictment  of  parish  for  non-repair  of.    Order 

for  preferring  indictment  Magistrate  an  inter- 
ested party.  Prosecutor's  costs.  R,  v.  Justieet  of 
Surrey,  (^.B.  864;  M.C.  195 

A  public  highway  may,  in  point  of  law,  exist 

over  a  place  which  is  not  a  thoroughfare.  To  a 
declaration  in  trespass  for  entering  plaintiff's 
close  and  pulling  down  a  wall  there,  defendant 
pleaded  that  the  close  in  question  was  a  paved 

fmblic  place,  within  the  meaning  of  the  Metropo- 
itan  Paving  Act  (57  Geo.  3.  c.  29.),  and  that 
plaintiff  had  unlawfully,  and  contrary  to  the  pro- 
visions of  the  said  act,  erected  thereon  the  said 
wall;  and  because  the  said  wall,  at  the  said  time, 
when,  &c.  remained  incumbering  the  said  public 
pavement,  and  because  plaintiff,  upon  the  re- 
quest of  defendant,  refused  to  remove  the  i 


defendant  entered  upon  the  said  close  and  polled 
down  the  said  wall  After  verdict  for  defen- 
dant, plea  bad,  as  it  did  not  shew  any  necessity 
for  defendant's  using  the  portion  of  the  pave- 
ment obstructed  by  the  wall,  or  that  it  interfered 
with  the  exercise  of  his  right  of  passage.  Bait- 
man  V.  Bluck,  Q.B.  406 

Indosure  Act— A.  local  inclosure  act,  after  proyiding 
for  appointment  of  Commissioners  and  allotment 
of  certain  lands,  enacted  '*  that  two  awards  should 
be  made  by  J.  0.  (one  of  the  Commissioners)  within 
six  years  from  the  passing  of  the  act,"  and  pointed 
out  the  mode  in  which  J.  C.'s  place  was  to  be  filled 
up  by  election.  Clause  as  to  making  the  award, 
directory  only,  and  where  award  made  after  the  six 
yearsy  allotment  not  therefore  nugatory.    Award 
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made  after  J.  C.'b  death  by  a  person  who  hud  acted 
in  the  same  capacity,  sufficient,  without  proof  of 
his  having  been  formally  appointed  to  succeed  J.  C. 
in  the  mode  specified  by  the  act— Following  Doe  d. 
Nanney  v.  Qore,  Doe  d .  liobt  rts  v.  Afostyn,  C.  P.  178 
Indictmenl^^u&ciency  of  averment  of  highway  being 
out  of  repair  by  reference  to  former  count.  R,  v. 
WaverUyn,  Q  B.  60 ;  M.C.  7 

Indictment  on  repealed  statute.  Arrest  of  judg- 
ment. Repeal  after  proceedings  commenced.  Ji. 
.T.  Inhabitants  of  Denton,  Q.B.  387;  M.C.  207 

-  Removal  of  to  Central  Criminal  Court.  4  &  5 
Will.  4.  c.  36.  s.  16.  False  Pretences.  7  &  8  Geo.  4. 
c.  25.  s.  63.     R.  V.  Sill,  Q.B.  410;  M  C.  214 

Liability  of  sureties  to  costs  upon  removal  of  by 

certiorari.  Form  of  recognizance.  R.  v.  Hodaton, 
Ex.  296  ;  M.C.  181 

Intolvent— Under  1  &  2  Vict.  c.  110,  the  discharge  out 
of  custody  of  an  insolvent  with  consent  of  his  de- 
taining  creditor,  without  any  adjudication  in  that 
behalf  has  the  effect  of  putting  a  stop  to  the  opera- 
tion of  the  vesting  order,  and  of  divesting  insolvent's 
estate  out  of  the  assignee,  and  revesting  it  in  the 
insolvent  himself.     Grange  v.  Trtckett,  Q.B.  26 

Although  there  is  no  legal  obligation  upon  a 

creditor  of  an  insolvent  to  oppose  his  discharge, 
yet  where  he  has  given  notice  of  opposition  and 
led  other  creditors  to  believe  that  he  will  go  on, 
and  that  the  case  will  be  properly  adjudicated  on, 
the  subsequent  v^ithdrawmg  of  his  opposition  is 
not  a  valid  consideration  to  support  an  agreement 
to  pay  money  to  him,  and  such  agreement  is  illegal 
Hall  V.  Dyson,  Q.B.  224 

The  Court  for  the  Relief  of  Insolvent  Debtors 

has  no  jurisdiction  to  re-hear  the  case  of  an  insol- 
vent who  has  been  discharged  b^  the  Judge  of  a 
county  court  under  10  &  11  Vict.  c.  102,  s.  2. 
Semble—thekt  the  Judge  of  the  county  court  has 
power  to  re-hear  the  case.  Ex  parte  Phillipi,  in 
re  Clahburn,  Q.B.  379 

An  insolvent,  who  has  petitioned  for  his  dis- 
charge under  the  1  &  2A'ict.  c.  110,  was  discharged 
out  of  custody  by  the  default  or  consent  of  his 
detaining  creditor  without  any  adjudication  being 
made.  By  Lord  Campbell,  C.J.,  and  Coleridge,  J. 
(affirming  Grange  v.  Trickett),  upon  such  discharge 
the  vesting  order  becomes  void,  and  the  pro- 
perty which  had  passed  to  the  assignees  under  it 
revests  in  the  insolvent.  By  FMe,  J.,  the  vesting 
order  continues  in  force  notwithstanding  such  dis- 
charge until  made  null  by  the  Insolvent  Court. 
Section  44.  of  1  &  2  Vict.  c.  110.  provides  that, 
in  case  any  prisoner  as  to  whose  estates  and  effects 
any  vesting  order  shall  have  been  made  shall,  by 
the  consent  or  default  of  his  detaining  creditor,  be 
discharged  out  of  custody  without  any  adjudica- 
tion being  made,  in  such  case  no  action  shall  be 
commenced  against  the  provisional  assignee,  nor 
against  any  person  duly  acting  under  his  authority, 
except  to  recover  any  property,  &c.,  of  such  pri- 
soner detained  after  an  order  made  by  the  Insol- 
vent Court  for  the  delivery  thereof  and  demand 
male  thereu(>on.    Kernot  v.  IHUis,  Q.B.  413 

Replication  to  plea  of  set-off,  that  defendant 

being  in  custody  within  the  walls  of  the  Queen's 
Prison,  at  the  suit  of  B,  applied,  according  to 
provisions  of  1  &  2  Vict.  c.  110,  to  Insolvent 
Court,  stating  in  his  petition  that  he  was  willing 
his  personal  estate  should  be  vested  in  official  as- 
signee ;  and  that  an  order  was  made  accordingly, 
is  good.  It  is  sufficient  in  such  pleading  to  say, 
that  the  proceedings  were  according  to  the  act, 
without  shewing  that  the  petition  stated  all  the 
requisites  of  section  35.  The  Court  will  take  judi- 
cial notice  that  the  Queen's  Prison  is  in  England. 


It  is  not  necessary  to  allege  in  such  replication  on 
what  process  defendant  was  in  custody,  (^yicert— 
whether  it  is  necessary  that  a  petition  to  Insolvent 
Court  should  aver  all  the  particulars  mentioned 
in  section  35.  in  order  to  give  the  Court  jurisdic- 
tion.    Wichcns  v.  GoatUy,  C.P.  50 

A  final  order,  under  5  &  6  VHct.  c.  116.  s.  4.  and 

7  &  8  A^ict.  c.  96.  s.  22,  does  not  protect  the  peti- 
tioner from  bein^  taken  in  execution  for  damages, 
for  which  a  verdict  has  been  given  in  an  action  of 
tort,  but  for  which,  at  the  date  of  the  petition, 
judgment  has  not  been  signed.  Bevan  v.  Walk^, 
C.P.  161 

•  R,  in  consideration  of  past  and  future  advances, 

by  bill  of  sale  dated  2Sth  November  1850,  assigned 
all  his  household  goods,  growing  crops,  &c.  to  W. 
with  a  proviso  of  defeasance  if  he  should  rej»ay  W. 
the  sums  advanced  and  to  be  advanced,  in  all  not 
exceeding  70(>/.  and  interest  thereon,  on  Ist  of 
January  1851 ;  but  it  was  provided  that  if  default 
was  made  in  payment  on  that  day,  W.  should  have 
possession  of  all  the  goods,  &o.  at  his  discretion, 
should  sell  them,  and  should  retain  the  proceeds 
in  trust  to  pay  himself  sums  so  due,  and  to  pay 
surplus,  if  any,  to  R.  Default  made  on  1st  of 
January  1851,  and  on  4th  of  February  W.  took 

r session  of  the  goods,  &c.  On  25th  of  February 
filed  his  petition  under  7  &  8  Vict  c.  96,  and 
plaintiff's  appointed  assignees.  On  4th  t  f  March 
W.  sold  the  property  included  in  bill  of  a-ile.  In 
an  action  brought  by  assignees  of  R,  it  was  held 
that  by  this  sale  W.  did  not  avail  himself  of  bill 
of  sale  within  7  &  8  Vict.  c.  96.  s.  21,  and  that 
assignees  were  not  entitled  to  recover  the  goods. 
Simpson  v.  Wood,  Ex.  152 

A  tenant  being  indebted  to  his  landlord  for 

rent,  and  being  in  insolvent  circumstances,  pro- 
posed to  and  executed  to  the  defendant,  in  April 
1850,  a  bill  of  sale  of  his  farming  stock  and  furni- 
ture ;  and  in  June  1851  petitioned  the  Insolvent 
Court  for  protection  from  process.  The  7  &  8 
Vict.  c.  96.  s.  19.  after  making  void  certain  volun- 
tary conveyances  by  parties  in  insolvent  circum- 
stances, provides,  that  no  such  conveyance  shall  be 
deemed  void  if  made  prior  to  three  months  before 
filing  the  petition,  and  not  with  the  view  or  inten- 
tion by  the  party  so  conveying,  of  petitioning  the 
Court  for  protection  from  process.  The  Judge 
directed  the  jury  to  consider  whether  the  insolvent 
executed  the  bill  of  sale  with  the  view  or  inteDtion 
of  petitioning  the  Insolvent  Court  for  protection 
at  any  time  when  he  might  apprehend  proceedings 
would  be  or  were  taken  against  him.  This  a  mis- 
direction; the  question  being,  not  whether  the 
insolvent  had  a  general  intention  at  some  future 
time  of  petitioning  the  Insolvent  Court,  bat 
whether  he  had  the  present  intention  of  so  doing. 
Thoyts  V.  Hobbs,  Ex.  340 

See  Colonial  Law.     Prohibition. 

Insurance— LiahWit J  of   shareholders  of  Maritime 

Insurance  Company  on  policy  containing  clause 
restricting  their  liability  to  capital  stock  and  funds 
of  company.  Construction  of  such  clause  as  to 
whether  it  was  a  joint  contract  by  all  the  share- 
holders, or  created  only  an  individual  liability  on 
each  proprietor  to  the  amount  of  his  shares.  HalUtt 
V.  Dowdall  (in  error),  Q.B.  98 

A  party,  who,  after  being  discharged  under  In- 
solvent Act,  becomes  possessed  of  a  house  and 
goods  and  insures  them;  subsequently  to  which 
his  discharge  is  revoked  by  Insolvent  Court,  has 
an  insurable  interest.  Marks  v.  Hamilton,  Ex.  109 

A  policy  of  assurance  against  any  loss  by  the 

want  of  integrity,  honesty,  or  fidelity  of  one  K.  W, 
in  his  employment  as  secretary  to  ^e  Marylebone 
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Literary  and  Scientific  Institution,  mm  granted 
by  defendants  to  the  plaintiff.  The  basis  of  the 
contract  was  recited  to  be  a  statement  in  writing 
by  the  treasurer  of  the  institution  lodf^ed  at  the 
office  of  the  company,  containing  a  declaration  of 
the  truth  of  the  answers  that  had  been  given  to 
the  questions  contained  in  the  proposal  for  the 

}><>Iicy ;  and  there  was  a  proviso  that  any  fraudu- 
ent  mis  statement  or  suppression  in  that  declara- 
tion should  render  the  policy  void  from  the  begin- 
ning. The  statement  referred  to  contained  {inter 
alia)  the  following  questions  and  answers:  **  In  what 
capacity  do  you  intend  to  employ  the  applicant; 
and  with  reference  to  this  question  will  you  state, 
as  far  a<3  circumstances  will  permit,  the  nature  of 
his  intended  duties  and  responsibilities]" — "  He  is 

secretary  of  the Literary  Institution,  of  which 

I  am  treasurer."—"  The  checks  which  will  be  used 
to  secure  accuracy  in  his  accounts,  and  when  and 
how  often  they  will  be  balanced  and  closed?" — 
**  Examined  by  finance  committee  every  fortnight." 
This  statement  that  the  accounts  of  R.  W.  would 
be  examined  once  a  fortnight  by  the  finance  com- 
mittee of  the  institution  did  not  amount  to  a  war- 
ranty; and  defendants  liable  upon  the  policy  for 
a  loss  occasioned  in  consequence  of  the  finance 
committee  neglecting  to  examine  his  accounts  in 
the  manner  specified.  Benfiam  v.  United  Guarantee 
a^nd  Life  Assurance  Co.,  Ex.  317 

Liability  of  underwriters.  See  Ship  and  Ship- 
ping. 

See  Judgment.    Practice. 

Judgment — Defendant  being  registered  owner  of  200 
shares  of  a  joint-stock  company  deposited  the  cer- 
tificates thereof  with  E,  as  a  security  for  money 
advanced.  He  afterwards  borrowed  a  further  sum 
from  an  insurance  office,  of  which  C.  was  a  director, 
and  E.  and  C.  being  sureties  for  the  repayment  of 
that  sum,  he  executed  according  to  the  Joint-Stock 
Act  a  transfer  to  C.  of  the  shares,  accompanied  by 
a  declaration  of  the  terms  of  the  transfer,  and  de- 
livered both  instruments  to  0.  Judgment  for  the 
recovery  of  the  sum  advanced  having  been  obtained 
bv  the  insurance  office,  and  a  Judge's  order  nm  to 
charge  the  shares  having  been  made,  C.    subse- 

?[uently  requested  the  joint  stock  company  to  trans* 
er  the  shares  into  his  name,  which  they  refused, 
and  the  shares  remained  standing  in  the  name  of 
defendant.  The  Court  made  the  Judge's  order 
absolute,  holding  that  the  shares  were  to  be  con- 
sidered as  standing  "  in  the  defendant's  name  in 
his  own  right,"  within  the  meaning  of  1  &  2 
Vict.  c.  110.  s.  14,  and  that  the  relief  of  the  cre- 
ditors was  in  equity.  Fuller  v.  Earle,  Ex.  314 
Judgment  as  in  Case  of  Nonsnit — An  affidavit  stating 
that  plaintiff  has  given  notice  of  trial,  and  has  not 
proceeded  to  trial  pursuant  to  the  said  notice,  is 
sufficient  to  call  upon  a  plaintiff  to  shew  cause  wb^ 
there  should  not  be  judgment  as  in  case  of  nonsuit 
Against  him,  and  to  satisfy  the  Court  that  he  has 
made  no  default.    Driscoll  v.  Whalley,  Q.B.  232 

Rule  for,  discharged  and  stet  processus  entered, 

plaintiff  having  become  insolvent,  and  it  not  ap- 
pearing whether  or  no  the  assignees  were  willing 
to  continue  the  action  or  that  any  application  had 
been  made  to  them.     Gavin  v.  Allan,  Ex.  80 

— —  Obtaining  injunction  to  stay  proceedings  does 
not  deprive  defendant  of  his  right  to  move  for 

'  .  judgment  as  in  case  of  nonsuit.  And  where,  sub- 
sequent to  removal  of  injunction,  plaintiff  gave 
notice  of  trial,  but  did  not  try,  defendant  entitled 
to  move  for  judgment  as  in  case  of  nonsuit ;  and, 
semhU,  that  in  such  case  time  for  proceeding  to 
trial^  according  to  practice  of  the  Court,  runs  from 


removal  of  injunction.  Dobson  t.  BroekUbani, 
Ex.  9C. 

A  rule  for  judgment  in  case  of  nonsuit  cannot 

be  granted  in  an  action  of  ejectment,  since  the 
Common  Law  Procedure  Act  came  into  operation. 
Doe  d.  Leigh  v.  Holt,  Ex.  336 

Judgment  for  want  of  a  Plea — The  Lynnand  Ely  Rail- 
way Company  having  given  a  bond  were  afterwards 
by  act  of  parliament  amalgamated  with  certain 
other  lines,  under  name  of  the  East  Anglian  Rail- 
ways Company,  to  which  all  the  liabilities  of  the 
Lynn  and  Ely  Railway  Company  were  transferred. 
To  action  against  East  Anglian  Railways  Company 
upon  the  bond,  defendants,  after  setting  out  the 
deed  on  oyer,  pleaded  as  follows:  "wmch  beincr 
read  and  heard,  the  defendants  say  that  the  said 
writing  obligatory  is  not  their  deed."  Judgment 
for  want  of  plea  not  set  aside,  there  being  no  affi- 
davit of  merits.  Selby  v.  East  Anglian  RaiL  Co, 
Ex.  27 

JudymeiU  Nunc  pro  Tunc.    See  Practice. 

Judgment^  Register  ©/—Plaintiff  having  entered  a 
judgment  under  1  &  2.  Vict.  c.  110.  s.  19.  in  order 
to  charge  defendant's  real  estate,  and  having  taken 
him  in  execution  under  the  same  judgment,  is  com- 
pellable to  consent  to  an  entir  that  he  took  defen- 
dant in  execution.    Lewis  v.  Dyson,  Q.B.  194 

Judicial  Notice — that  Queen's  Prison  is  in  England. 
See  Insolvency. 

Jurisdiction  of  Court — Ordering  Justices  to  actander 
11  &  12  Vict.  c.  44.  8. 6.  by  altering  conviction.  In 
re  Clee  and  Osborne,  Q.B.  233  ;  M.C.  112 

/wry— If,  after  notice  of  trial,  defendant  obtains  a  rule- 
for  a  special  jury  for  purpose  of  delay,  and  nomi- 
nates but  does  not  reduce  the  special  jury,  the 
Court  will  not  discharge  the  rule  for  a  special 
jury.     WhiU  v.  Eastern  Union  Rail.  Co.  C.P.  112 

See  Special  Jury. 

Landlord  and  Tenant — The  following  letter  from  B. 
the  landlord  to  an  outgoing  tenant : — ''Mr.  B.  has 
no  objection  to  your  leaving  the  fixtures  on  the 
premises  and  making  the  best  terms  you  can  with 
the  incoming  tenant,"— if  it  gives  a  licence  at  all 
gives  one  coupled  with  an  interest  in  land ;  and 
not  being  under  seal  cannot  be  enforced  against 
the  incoming  tenant.  So  held  in  an  action  on  the 
case  by  the  outgoing  against  the  incoming  tenant 
for  not  allowing  him  to  enter  and  remove  the  fix- 
tures.    Rvffey  V.  Henderson,  Q.B.  49 

A  custom  that  tenant  should  be  entitled  on 

quitting  a  farm  to  charge  his  landlord  with  a  nor- 
tion  of  expense  of  neces:!ary  drainage  of  farm  aone 
without  his  landlord's  consent  or  knowledge,  is 
valid.  So  held,  on  appeal  from  a  county  court. 
Mousley  \.  Ludlam,  Q.B.  64 

Agreement,  dated   19th   of    April    1841,   by 

which  part  of  a  dwelling-house  was  let.  stipu- 
lated for  "  the  yearly  rent  of  42/.  payable  quar- 
terly, the  first  payment  of  7/.  13«.  ^.  to  be  made 
on  the  24th  of  June  next,  being  the  propor- 
tion of  rent  from  the  19th  of  Apnl  1841  to  that 
date."  And,  further,  that  the  tenant  should  hold 
and  enjoy  the  possession  "  until  one  of  the  parties 
should  p^ive  to  the  other  six  calendar  months  notice 
in  writing  to  quit  at  the  expiration  of  any  sach 
notice.'  Yearly  tenancy  not  created,  and  six 
months'  notice  to  quit,  expiring  on  5th  of  Decem- 
ber, a  sufficient  notice  to  nut  an  end  to  the  tenancy. 
Doe  d.  King  v.  Grafton,  Q.B.  276 

Defendants,  tenants  from  year  to  year  to  plain-  - 

tiff,  having  disclaimed  his  title,  plaintiff  demanded 
possession,  and  brought  ejectment  on  the  8th^  of 
February,  and  on  the  19th  entered  into  following 
agreement   with   them :~"  In   consideration   of 
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Mewn.  J.  &  O.  B.  not  appearing  to  this  action,  I 
hereby  undertake  not  to  issue  a  writ  of  possession 
nntil  after  the  25th  day  of  March  next.  Defen- 
dants suffered  judgment  to  go  by  default,  and  re- 
mained in  possession.  Defendants  precluded  from 
removing  their  fixtures  in  the  interral  between  the 
19th  and  25th,  for  the  meaning  of  the  agreement 
was,  that  they  should  deliver  up  the  premises  in  the 
same  state  as  they  were  in  on  the  l9th.  Heap  y. 
Barton,  C.P.  153 

Landlord  and  Tenant  (continued) — Where  there  is 
no  incoming  tenant  an  outgoing  tenant  is  entitled 
to  he  paid  by  his  landlord  for  fallows,  half  fallows, 
ke.  the  custom  of  the  country  to  that  effect  not 
having  been  excluded  bv  agreement  between  the 
parties.  Construction  oi  agreements.  Favkll  v. 
GoBkoin,  Ex.  85 

—  Defendant  entered  into  a  written  agreement 
with  plaintiff  to  take  certain  premises  at  20«.  a 
week,  payable  on  demand,  and  subject  to  four 
weeks'  notice  to  quit  on  either  side.  During  contin- 
uance of  this  tenancy,  a  verbal  agreement  was  made 
between  the  parties  that  the  rent  should  be  1(m. 
a  week,  and  defendant  for  several  weeks  paid  this 
reduced  amount,  and  on  one  occasion  submitted  to 
a  distress.  This  not  a  fresh  demise,  and  the  ori- 
ginal rent  continued  to  be  the  rent  payable,  and 
therefore  no  proceeding  could  be  taken  in  the 
county  court  under  section  122,  as  the  jurisdiction 
of  that  court  does  not  attach  where  either  rent  or 
value  of  premises  exceed  50/.  a  year.  Cowley  v» 
Vitty,  Ex.135 

A  tenant  being  indebted  to  his  landlord  for  rent, 

the  landlord's  agent,  without  his  authority  or 
knowledge,  took  a  bill  of  exchange  from  the  tenant 
for  the  rent,  and  paid  over  the  rent  to^he  landlord 
in  his  settlement  of  account.  Bill  afterwards  dis- 
honoured whilst  in  hands  of  third  party,  and  rent 
not  paid  by  tenant,  whereupon  landlord  distrained. 
Held  to  be  a  question  for  the  jury,  whether  bill 
discounted  for,  or  money  lent  to,  the  tenant  by  the 
agent,  or  whether  it  was  an  advance  by  the  agent 
to  the  landlord ;  and  that  if  the  bill  was  dis- 
counted for  or  the  money  so  lent  to  the  tenant  the 
landlord  was  not  entitled  to  distrain ;  otherwise  he 
was  entitled.     Parrott  v.  Anderson,  Ex.  291 

•—  Tenancy  at  will  and  notice  to  quit.  See  Mort- 
gage- 

Lauds  Clauses  Act — Arbitrators  may  make  the  de- 
claration required  by  8  &  9  Vict.  c.  18.  s.  33.  before 
a  Justice  of  Peace  of  any  county,  and  are  not 
limited  by  interpretation  clause,  section  3,  to  make 
it  before  a  Justice  of  county  where  matter  in  dis- 
pute arose.  Davies  v.  South  Stuffijrdshire  Rail.  Co,, 
Q.B.97;  M.C.  52 

• A  notice  given  by  a  railway  company  to  a  land- 
owner requiring  his  land  for  the  purpose  of  the 
undertaking,  is  an  exercise  of  the  powers  for  the 
compulsory  purchase  of  land  within  the  meaning 
of  section  123.  of  Lands  Clauses  Consolidation  Act, 
1845 ;  and  if  such  notice  be  given  within  the  pre- 
scribed period,  the  steps  necessary  to  acquire  pos- 
session of  the  land  may  be  tukcn  afterwards.  Entry 
•Q  land,  under  section  85,  is  not  the  exercise  of  a 
power  for  compulsorv  purchase,  but  is  the  exercise 
of  a  power  for  carrving  that  purchase  into  effect 
Salisbury  r.  Great  No*  Ikeru  RaU.  Co.,  Q.B.  185 

• Cumpensution.    Order  of  Justices.     Limitation 

of  time.  11  &  12  Vict.  c.  43.  s.  11.  R,  v.  the  Leeds 
and  Bradford  Rail.  Co.,  Q.B.  359;  M.C.  193 

——  A  railway  company  having,  by  their  works,  in- 
juriously affected  lands  of  plaintiff,  offered  him 
60/.  compensation.  A  jury,  summoned  pursuant  to 
8  &  9  Vict.  c.  18,  assessed  compensation  at  215/. 
Plaintiff  entitled  to  recover  in  debt  against  the 


company  the  oosts  of  inquizr  as  well  aa  amoimt  of 
compensation;  for  although  the  proceeding  was 
under  section  68,  which  makes  do  provision  as  to 
costs  of  the  inquiry,  yet  tliat  section,  by  reference, 
embodies  into  itaelf  section  51,  wliich  provides  for 
f^ving  the  claimant  coats  of  the  inqoirv  where 
jury  assess  a  larger  sum  for  compensation  thin 
that  offered.  Soutk-BaUem  RadL  Co,  v.  Riekard- 
#o»,  C.P.  122 

• Where  in  pursuance  of  8  &  9  Vict  c  18.  parties 

agree  to  refer  a  question  of  disputed  compensation 
for  land  required  bv  a  railway  company,  and  the 
secretary,  on  behalf  of  the  company,  ugna  the  ap- 
pointment of  the  arbitrator,  an  award  made  mtdir 
such  submission  is  valid,  although  all  the  previoas 
forms  imposed  by  the  statute  have  not  been  com- 
plied with,  those  forms  being  neceasary  only  in  the 
case  of  a  compulsory  arbitration.  CoUint  v.  Somtk 
Staffordshire  Rail,  Co.,  Ex.  247 

Lmse — Leasee  covenanted  to  pay  rent,  mbjeci  to  pro- 
viso for  increasing  or  reducing  it  every  year  accord- 
ing to  average  price  of  wheat  (such  average  to  be 
ascertained  from  the  current  year's  average,  under 
the  Tithe  Commutation  Act,  6  It  7  WiU.  4.  c  71. 
8. 56.)     These  returns  give  an  annual  average  com- 

•  puted  from  the  averages  of  the  last  seven  years, 
and  no  averages  of  the  one  year  only.  The  parties 
were  nevertheless  taken  to  b«  bound  by  tne  iqh 
tcnnial  average  published  annually  aa  the  aversge 
of  the  year.    SendaU  v.  Baker,  C^,  110 

M.  H.  and  W.  R.,  by  indenture  of  Febnary 

1805,  granted  and  leased  certain  premises  unto  and 
to  the  use  of  J.  H.,  his  heirs,  executors,  admini- 
strators and  assigns  for  ever,  yielding  aiui  paying 
therefore  a  yearly  rent  Proviso  for  re-entry  on 
nonpayment  of  rent.  Covenant  hf  J.  H.  for  pay- 
ment of  the  rent,  for  repairs,  and  for  insurance. 
In  the  absence  of  proof  that  the  premises  were  at 
the  date  of  the  instrument  in  the  occupation  of 
tenants,  and  the  expressed  intention  of  the  parties 
preluding  the  presumption  of  livery  of  seisin,  the 
instrument  could  not  operate  as  a  conveyance  of 
the  fee  subject  to  a  rent-charge,  but  only  to  create 
a  tenancy  from  year  to  year.  SemhU—Af  it  bad 
been  necessary  to  presume  livery  of  seisin  in  order 
to  account  for  the  possession  under  the  instrument, 
the  Court  would  have  made  that  presumption. 
Doe  d.  Robertonr.  Gardener,  C.P.  222 

The  following  stipulation  in  a  lease  not  under 

seal,  "  All  the  h^ges,  trees,  thorn  bushes,  fences, 
with  the  lop  and  top,  are  reserved  to  the  landlord," 
is  evidence  for  the  landlord  under  a  plea  of  leave  and 
licence  in  action  against  him  by  his  tenant  for  ca- 
tering close  and  drawing  the  trees  when  cut  down 
over  the  close.    Hewitt  v.  Jsham,  Ex.  35 

— •  Though  a  term  for  years  b  merged  by  the  lessor 
taking  an  assignment  of  the  whole  term  by  way  of 
mortgage,  a  bargain  and  nJe  of  the  tenement  for 
the  residue  of  the  term,  subject  to  the  rent  and 
covenants  in  the  lease,  creates  a  new  valid  term, 
and  the  covenants  in  the  lease  are  binding ;  *'  term" 
being  construed  to  mean  the  number  of  years  un- 
expired, and  not  the  interest  in  the  tenement 
CoUee  V.  Richardson,  Ex.  52 

Lease  in  Writing— iriihln  3  &  4  WflL  4.  c.  27.  a  8, 
See  Limitations,  Statute  of. 

Leave  and  Licence.  See  Landlord  and  Tenant  Lease. 

Legacy— The  Wills  Act  (1  Vict  c.  26.)  does  not  enable 
a  testator  to  bequeath  a  chose  in  action  so  as  to 
pass  the  right  of  suing  to  the  legatee.  Bishop  v. 
Curtis,  Q,B.  391 

Testator  made  his  will:  —  "I  give  and  be- 
queath all  my  property  of  whatsoever  description 
to  my  wife  for  the  maintenance  of  herself  and  oar 
children/'^  naming  them,  and  making  herscdeex- 
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ecutrix.  A  trust  thereby  constituted  for  benefit  of 
children,  and  executrix  bound  to  account.  In  re 
Harrii,  Ex.  92 

• See  Money  lent,  ■ 

Legacy  Dvttf—J,  Major  Lord  H,  by  will,  directed 
purchase  of  estates  in  Suffolk  to  be  made  with 
proceeds  of  his  estates  in  Essex.  Will  contained  a 
clause  with  a  nower  enabling  tenant  for  life  who 
should  be  entitled  to  rents  of  estates  to  direct  them 
to  be  sold  and  deed  of  settlement  to  be  n^a<le  of 
them,  and  that  there  should  be  inserted  therein  a 
power  that  tenant  for  life  should  be  entitled  to 
rents,  and  Fhould  have  power  to  charjje  such  estates 
with  an  annual  sum  not  exceeding  one-third  piirt 
of  annual  value,  for  ber.elit  of  any  woman  he  might 
marry.  Testator  having  died  was  succeeded  by  his 
eon,  J.  Minet  Lord  H,  who  charged  the  Suffolk 
estates  with  payment  of  2,r»00/.,  free  of  taxes  and 
other  deductions,  for  btnefit  of  hia  wife  for  her 
life  :  the  said  Fura  to  be  in  the  nature  of,  and  in 
full  for,  her  jointure,  and  to  be  in  bar,  lieu,  and 
satisfaction  of  and  for  her  dower,  or  thirds,  &c. 
The  will  then  provided  that  in  event  of  testator 
not  being  authorized  to  charge  estates  with  so  large 
a  sum  as  2,000^.,  his  other  estates  should  be  liable 
to  supply  the  deficiency.  Defendant  was  in  pos- 
f^ession  of  estates,  and  was  heir  of  second  testator, 
J.  Minet  Lord  H,  who  was  surviving  trustee  of  first 
testator.  No  deed  of  settlement  ever  executed. 
This  not  a  purchase  of  the  dower  or  thirds,  but  an 
appointment  of  the  legacy,  upon  condition  ;  legacy 
taken  as  a  gift  of  testutor,  and  legacy  duty  payable 
upon  interest  of  one-third  of  value  of  rent  of  the 
Suffolk  estates,  to  be  ascertained  on  death  of  tes- 
tator. Qtictrf—\i  this  had  been  a  condition  annexed 
to  the  legacy  by  second  testator,  whether  the  wliole 
of  the  money  received  by  the  legatee  would  have 
been  a  legacy,  or  whether  a  part  of  it  would  not 
have  been  a  purchase  of  pome  interest  that  niitrht 
reduce  the  duty  to  be  paid  upon  the  legacy.  Al- 
(nrney  General  v.  Lord  Jleninkei;  Ex.  293 

IAtjhJt—\i  a  party  having  a  right  to  access  of  light 
and  air  through  ctrtain  ancient  windows,  makes  an 
alteration  in  the  size  of  his  windows,  so  as  to  ex- 
ceed the  limits  of  his  ancient  right,  he  thereby 
acquires  nothing  in  addition  to  his  former  right ; 
and  if  the  exces^s  cannot  l;e  obstructed  by  hia 
neighbour  in  the  exercise  of  his  lawful  rights  on 
his  own  land,  without  at  the  same  time  obstructing 
the  ancient  right,  such  party  must  be  considered 
a^  having  by  his  own  act  suspended  and  lost  for  the 
time  his  former  right.  Qwffrc  — wh«  ther  the  former 
right  is  entirely  destroyed  by  the  alteration  ?  Such 
a  defence  may  be  raised,  under  a  traverse  of  plain- 
tiff's right  to  the  windows.  Jienshaw  v.  Bean^ 
Q.B.  219 

Limitations.    See  Will. 

Limitdtionn,  Stotv.fe  o/— In  1824  B.  was  let  into  pos- 
session of  a  cottage  under  an  agreement,  purporting 
to  he  a  demise  by  churchwardens  and  overseers  of 
the  poor  of  parish  P,  at  the  rent  of  U.  Crf.  per 
week,  B.  to  quit  on  one  month's  notice  being  given, 
&c.  This  agreement  was  signed  only  by  one  of  the 
then  overseers.  The  churchwardens  did  not  sign, 
nor  was  there  any  evidence  to  shew  that  they  had 
assented  to  the  agreement.  B.  never  paid  anv  rent 
or  made  any  acknowledgment.  B.  afterwards  sold 
the  premises  to  defendant.  In  ejectment,  after 
twenty  years,  by  churchwardens  and  overseers  for 
the  time  l>€ing,  against  defendnnt,  it  was  deter- 
mined that  as  the  agreement  did  not  pass  an  in- 
terest, it  did  not  amount  to  a  lease  in  writing  within 
3  &  4  Will.  4.  c.  27.  s  8,  ard  that,  consequently, 
the  claim  of  lessor  of  plaintiff  was  barred  by  twenty 
ytai^*  adverse  possession.     Qvcere  —  whether  ex- 
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trinsic  evidence  would  be  admissible  to  shew  that 
the  agreement  was  executed  by  the  overseer  on 
behalf  of  the  whole  body  of  churchwardens  and 
overseers.    Doe  d.  Lansdell  v.  OotreTf  Q.B.  67 

Plaintiff  and  defendant  were  payee  and  drawer 

of  three  bills  of  exchange,  drawn  upon  and  ac- 
cepted by  W.  K,  ^ho  at  the  time  was  indebted  to 
plaintiff  and  defendant,  and  also  to  a  banking  com« 
pany,  to  whom  bills  were  delivered  as  secunty  for 
debt  due  to  them.  Bills  became  due  on  4th  of 
May  1843,  and  in  1847  the  bank  sued  plaintiff  upon 
the  bills,  and  signed  judgment  in  December  1850, 
and  early  in  1851  plaintiff  finally  settled  that  action. 
Statute  of  Limitations  a  bar  to  plaintiff's  recover- 
ing in  an  action  subsequently  brought  against  de- 
fen.^ant  as  drawer.     Webtter  v.  Kirk,  Q.B.  159 

Insuflliciency  of  certain  letters  as  an  acknow- 
ledgment or  promise  to  pay.  Smith  v.  Thome, 
Q.B.  199 

A  payment  by  the  wife  during  cove  rturc  withont 

her  husband's  privity,  will  not  bar  the  statute  in 
respect  of  a  promise  made  by  her  and  her  husband 
before  the  marriage.    Neve  v.  HoUands,  Q.B.  289 

Payment  to  plaintiff  as  holder  of  promissory 

note,  by  assignee  of  insolvent,  one  of  the  makers  of 
the  note,  not  a  part  payment  to  take  the  case  out 
of  the  statute  as  against  other  makers.  Davia  T. 
EdvanJs,  Ex.  4 

• Payment  of  interest  on  promissory  note  pay- 
able on  demand  a  sufficient  acknowledgment  to  bar 
Statute  of  Limitations,  although  no  previous  de- 
mand made.    Brad/ield  w.  Tupper,  Ex.  6 

• See  Attorney's  Bill.     Formcdon. 

Local  Act.    See  Statute. 

Lunatic  Pauper— It  is  no  ground  of  appeal  against 
an  order  for  maintenance  of  a  lunatic  pauper 
under  8  &  9  Vict,  c  126.  that  the  order  adjudicat- 
ing place  of  pauper's  settlement  was  n.ade  on  hear- 
say evidence  only,  section  3.  of  11  &  12  A'^ict.  c.  31, 
'nhich  does  away  with  all  objections  to  the  depo- 
sitions taken  when  an  order  is  made,  applying 
equally  to  ordeis  of  removal  and  orders  of  main- 
tenance. R.  V.  *St.  Peter  in  Barton-on-IIumber, 
QB.  56;  M.C.  23 

-  An  appeal  against  an  order  for  maintenance  of 
lunatic  paui)er  must  be  to  the  Quarter  Sessions 
having  jurisdiction  in  the  place  from  which  the 
lunatic  was  removed  to  an  asylum.  R.  v.  Justices 
of  Lajica.'hirey  Q  B.  307  :  M.C.  164 

The  12  &  13  Vict.  c.  103.  s.  5.  extends  to  main- 
tenance of  a  pauper  lunatic  born  in  Ireland,  who 
has  acquired  no  settlement  in  England,  but  has 
become  ii removable  by  reason  of  five  years*  resi- 
dence in  a  parish  within  an  union  in  England ;  and 
in  such  a  ca^e  the  burthen  of  maintaining  the 
pauper  in  an  asvlura  is  cast  upon  the  common  fund 
of  the  union.    R.  v.  Arnold,  Q.B.  360;  M.C.  180 

Malicious  Action — Xo  action  lies  for  commencing 
and  prosecuting  an  action  maliciously  and  without 
reasonable  or  probable  cause  in  name  of  third 
party,  without  legal  damage.  Per  Williams,  J. — 
With  an  allegation  of  such  damage,  the  action  liep. 
Declaration,  after  stating  that  defendant,  in  name 
of  third  party,  whom  he  knew  to  be  insolvent, 
maliciously  and  without  reasonable  or  probable 
cause,  commenced  and  prosecuted  an  action  against 
plaintiff,  in  which  then  plaintiff  was  nonsuited, 
proceeded  as  follows :  "  and  it  was  considered  by  the 
said  Court  that  said  L.  H.  O.  should  take  nothing 
by  his  said  writ,  but  that  he  and  his  pledges  to 
prosecute  should  be  in  mercy,  &c. ;  whereupon  and 
^> hereby  the  said  suit  was  wholly  determined  ;  by 
means  of  which  premises  plaintiff  was  put  to  costs 
in  defending  the  action,  wiiich  cosCb  he  was  unable 
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to  obtain  from  said  L.  H.  O,  who  was  and  is  unable  Merger .    See  L 

to  pay  the-same ;  and  was  otherwise  vexed  and  in-  Metropolitan  B 

jurcd,"  &c.     Declaration  insufficient  in  arrest  of  to  gire  redrci 

judgment  (plaintiff's  counsel  a<lnjitting  that  non-  in  case  of  ei 

payment  of  extra  costs  would  not  be  the  subject  of  taken  away  b 

legal  damage  so  as  to  maintain  the  action),  inas-  v.  Ingkanit  C 

much  as  it  wai  consistent  with  declaration  that  no  Mining  Compi 

ordinary  costs  were  awarded  to  plaintiff  on  the  have  no  imp 

nonsuit,  owing  to  his  own  neglect  to  apply  for  credit  of  com 

them,  and  that  this  was  the  only  reason  of  his  mines  or  for 

failing  to  obtain  them.     CottercU  v.  Jones,  C.F.  2  necessary  tot 

Mandamus — At  a  general  meeting  of  shareholders  of  Deed  of  settl 

a  rtulway  company  a  resolution  was  passed  defer-  business  of  t 

ring  the  construction  of  the  railway,  and  fur  a  and  entire  co 

return  of  14«.  per  share  of  paid-up  capital  to  the  shall  for  all  j 

shareholders,  which  was  afterwards  confirmed  by  no  express  a 

resolutions  passed  at  subsequent  meetings.     These  sary  purpose 

resolutions  were  published  in  the  i>ublic  papers,  Ex.  43 

and  in  pursuance  of  them  an  instalment  of  IO5.  per  Monty  had  am 

share  was  returned  and  received  by  the  several  by  railway  c( 

shareholders,  and  certificates  of  the  shares  bore  v.  Cfreat  Wes 

an  indorgement  to  that  effect,  signed  by  the  com-  Same,  C.P.  1 

panv's  secretary.    Subsequent  to  this  return  being  Money  lent—^ 

made,  and  after  the  time  allowed  for  compulsory  notes,  papal 

purchase  of  land  had  expired,  W.  P.  became  the  value,  witn  1 

purchaser  of  five  shares  from  one  of  the  share-  following  me 

holders  who  had  agreed  to  above  resolutions  and  "  Received  c 

had  received  instalment  of  10*.  per  share  in  resj>€ct  countable.    1 

of  the  caid  five  shares,  and  a  deed  of  transfer  of  the  teen  days  n 

same  was  duly  executed.     This  deed  W.  P.  deli-  same  eveninf 

vered  with  the  certificates  of  the  shares  to  the  banking  com 

secretary  of  the  company,  and  required  him  to  re-  day,  and  rel 

gister  the  same  in  the  manner  j>rovided  by  the  mittedbythi 

8&  9  A'ict.  c.  16.  s.  15,  which  the  secretary  refused  who  on  the f 

to  do.     W.  P.  nut  entitled  to  mandamus  \o  compel  to  M.  W,  an< 

the  registering  of  such  transfer  deed  under  above  refused.     It 

■section.    As  one  (^  the  public  he  had  no  right  issued  the  n( 

whatever  to  the  writ,  and  the  circumstances  under  when  M.  W. 

which  he  h:i<l  beconic  a  purcha-cr  of  the  shares  company,  bu 

shewed  that  he  was  not  proceeding  bond  fide  for  company  we 

the  purpose  of  enforcing  the  rights  of  a  share-  circumstance 

holder.  It.  v.  Liverpool,  Manrhesttr  and  Ne^ccastU-  either  for  nn 

upon-Tyru  Jiail.  Co.,  Q.H,  2b4  ceived,  agah 

■          See  County  Court.     East  India  Company.  Gibbtns,  Q.I 

Master  aud  ii?rrm;<f —Plaintiff  impiired  of  clerk  at  Money  paid. 

Monk's  Ferry  station,  which  belonged   to  defen-  Mortgage— dee 

dants,  a  railway  company,  us  to  return  of  train,  and  viso  aud  cov< 

was  informed  that  he  could  return  that  day  by  the  take  place,  n 

half-past  7  train,  and  plaintiff  then  took  a  ticket,  betaken, unt 

proceeded  to  Bangor,  and  returning  thence  by  train  and  containi 

at  time  appointed  arrived  at  Chester,  where  train  enjoyment  b 

stopped.     Chester  station  used  by  defendants  and  gngee  on  pay 

by  other  railway  companies.  Railway  servant,  who  interest   upc 

had  charge  of  train,  took  plaintiff's  ticket,  and  in-  having   renu 

forming  him  that  he  ought  not  to  have  gone  by  seisin),  in  eff 

that  train,  demanded  2.«.  Orf.  more.    Payment  being  a  demand  of 

refused,  railway  servant  and  sui)crintendcnt  took  sufficient  to 

plaintiff  into  custody.     Plaintiff's  attorney  having  maintain  eje< 

ivritten  to  secretary  of  defendants' com]mny,  asking       Validity 

for  compensation,  received  answer  from  secretary,  under  Birket 

requesting  that  he  might  be  furnished  with  date  of  mich  v.  Pan 

transaction,  and  promising  to  make  inquiries;  and  — -  of  a  chal 

secretary  also  stated  verbally  that  it  was  an  awk-  Denny,  Ex. ! 

ward  business,  that  blame  would  fall  upon  station  —  of    goods 

clerk  at  Monk's  Ferry  station,  who  gave  plaintiff  Stamp, 

the  false  information,  and  he  also  offered  to  return  Mortmain— k 

the  2*.  6rf.     (^ftfo-re— Whether  there  was  evidence  joint-stock  bi 

for  jury  of  railway  servant,  who  made  the  arrest,  of  settlemen 

being  a  servant  of  defendant?.     There  being  no  copyhold   pr 

proof  i.f  defendants    having   power  of  arresting  Mortmain,  4 

plaintiff,  there  was  no  evidence  of  their  having  ex-  217 

pressly  or  impliedly  authorized  or  ratified  arrest  MunidpalCori 

made  by  railway  servant,  and  therefore  they  were  name  of  claii 

not  liable  for  his  tortious  net.    Roe  v.  Bhlenhead,  been  rejected 

Lancashire  and  Chtshin  Junction  Hail*  Co.,  Ex.  I;  of  his  christi 
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to  mean  the  cliiiraant  and  nobody  else.  R.  v.  liar- 
Hepooly  Q.B.  71 

In  5  &  6  Will.  4.  c.  76.  s.  32.  as  to  the  election 

of  councillors,  the  words  "place  of  abode"  mean 
"  place  of  residence,"  and  Toting  papers  describing 
a  candidate  as  of  his  place  of  business  are  Toid, 
€ven  though  he  is  as  well  known  by  that  descrip- 
tion as  by  his  place  of  residence,  i?^  t.  Hammond, 
Q.B.  153 

If  the  burgess  lists  be  defective  and  null,  and 

the  mayor  and  assessors  decline  to  revise  them,  they 
are  not  bound  to  revise  the  lists  of  claimants  who 
claim  to  be  inserted  on  the  burgess  lists.  In  re 
Mayor  and  Assesfors  of  Harwich,  Q.B.  193    • 

—  A  person  who  has  entered  into  an  existing  con- 
tract for  profit  with  the  council  is  disqualified  to  be 
elected  a  councillor,  although  by  reason  of  its  not 
being  under  seal  he  cannot  sue  the  corporation  ui>on 
the  contract.  Where  a  party  has  entered  into  a 
continuing  contract  with  the  council,  the  disquali- 
fication continues  during  the  existence  of  the  con- 
tract, and  a  quo  tcarranto  may  be  applied  for,  not- 
withstanding more  than  twelve  months  have  elapsed 
from  the  time  of  the  election  or  from  the  time 
when  the  disqualification  first  attached.  Jt  v. 
Franca,  Q.B.  804 

•^—  Where  at  an  election  of  councillors  for  a 
borough,  the  voting  paper  is  signed  with  the  sur- 
name and  the  initial  of  the  christian  name  of  t!ie 
burgess  voting,  it  is  a  sufficient  compliance  with 
section  32.  of  5  &  6  Will.  4.  c.  76.  The  voting 
paper  described  the  property  in  respect  of  which  a 
burgess  voted,  as  "  Pilton  Street."  He  was  de- 
scribed in  the  burgess  roll  as  "  of  Pilton,''  and  his 
<iualifying  property  "  House,  in  the  Street."  It 
appeared  in  evidence  that  Pilton  consisted  of  only 
one  main  street,  which  was  called  "  Pilton  Street, 
or  "the  Street"  indiscriminately.  Voting  paper 
sufficient.    R.  v.  Av^rf,  Q.B.  428 

—  An  officer  appointed  by  the  council  with  a  salary 
cannot  maintain  an  action  of  debt  against  the  cor- 
poration for  arrears  of  such  salary.  Addison  v. 
Mayor,  Aldermen  and  Burgesses  of  Preston,  C.P. 
146 

Navigation  ^d— The  1  Geo.  1.  c.  24,  by  section  1, 
empowered  certain  persons  to  make  the  river  Ken- 
net  navigable,  and  to  dig  and  cut  through  the 
banks  of  ihe  said  river,  and  to  erect  in  the  said 
river,  and  upon  the  lands  adjoining,  weirs,  pens, 
dams,  &c.,  and  to  do  all  matters  and  things  neces- 
sary for  making,  maintaining,  or  improving  the 
said  navigation,  the  said  undertakers  first  giving 
satiftfactton  to  the  owners  of  such  lands,  weirs,  &c. 
•as  should  be  digged,  cut,  or  removed,  or  otherwise 
made  use  of,  as  the  Commissioners  named  for  the 
purpose  should  direct,  in  case  the  undertakers 
should  not  beforehand  have  agreed  with  the  pro- 
prietors or  such  lands  and  hereditaments  concern- 
ing the  same.  By  section  2.  Commissioners  were 
appointed  to  mediate  between  the  undertakers  and 
the  owners  of  lands  and  hereditaments  intended  to 
be  made  use  of,  and  to  settle  satisfaction  for  such 
portion  of  the  lands  as  should  be  cut,  digged,  or 
made  use  of;  and  a  provision  was  made  for  filling 
vp  vacancies  in  the  body  of  the  Commissioners. 
By  section  18.  if  any  person  should  sustain  damage 
in  his  mills  by  the  owners  of  the  navigation  taking 
«way  or  diverting  the  water,  or  any  similar  injury, 
the  Commissioners  should,  by  a  jury  impannelled 
tks  therein  directed,  assess  such  damage  and  award 
compensation  to  the  party  injured.  The  proprietors 
of  tne  navigation  obstructed  the  water  flowing  to 
the  defendant's  mill  by  the  erection  of  a  dam,  under  ■ 
the  powers  of  ihe  above  act.  All  the  Commissioners 


appointed  under  the  act  had  died,  and  there  were 
no  Commiseioicrs  in  existence  by  whom  compen- 
tion  could  be  assessed.  Under  these  circumstances 
it  was  held,  by  Wifjhtman,  J.,  Erie  J.,  and  Cromp- 
ton,  J.,  that  the  i)o\vers  of  the  proprietors  to  raise 
weirs  for  the  necessary  purposes  of  the  navigation 
did  not  cease  by  reason  of  the  right  of  the  mill- 
owner  to  recover  compensation  for  consequential 
damages  through  the  Commissioners  being  lost. 
By  Lonl  Campbell,  C.J.,  tliat  tlie  power  to  raise 
the  weir  and  cut  off  the  water  flowing  to  the 
defendant's  mill,  could  only  be  exercised  during 
the  continuance  of  the  body  of  Commissioners,  and 
that  upon  their  extinction  the  extraordinary 
powers  of  the  proprietors  ceased.  Qucrre — whether 
any  mode  of  recovering  compensation  by  action  or 
otherwise  existed.  The  Company  of  Proprietors  of 
the  J^enmt  and  Avon  Canal  Naeigation  v.  Wither- 
in^foTi,  Q.B.  419 

Nigiiyt  «.<•<?— Harbour  Commissioners  not  liable  for  in- 
jury by  negligence  of  master  of  steam-tug  placed 
under  controul  of  harbour  master  by  consent  of 
proprietor.  Reversal  of  judgment  of  county  court 
not  sustainable  on  the  facts.  CtUhhertson  v.  Par- 
sons, C.P.  165 

Liability    of    contractor    for  public   nuisance 

created  by  negligence  of  sub-contractor's  men.  See 
Nuisance. 

Duty  of  bankers.    See  Cheque. 

See  Attorney.     Trover. 

Neic  Assignment.    See  False  Imprisonment. 

Newsvaptr  Duties— \5\ion  information  for  penalties 
ana  newspaper  duties,  under  6  &  7  Will.  4.  c.  76. 
sched.  A,  held,  pt^  Pollock,  C.B.,  Piatt,  B.,  and 
Martin,  B.  that  the  criterion  of  a  paper  being  a 
newspaper  liable  to  stamp  duty  is  the  period  of  its 
publication ;  and  that  no  paper  was  to  be  deemed  a 
newspaper  unless  it  were  published  at  an  interval 
of  or  less  than  twenty- six  days,  dissentienU  Parte, 
B.y  who  held,  that  a  paper  the  main  or  general 
object  of  which  was  to  give  to  the  public  informa- 
tion as  to  recent  events,  \^as  a  newspaper.  Attor- 
ney  General  v.  Bradlnry,  Ex.  12 

New  Trial — Motion  for  new  trial  cannot  be  made  on 
behalf  of  only  defendant  in  a  criminal  case,  upon 
whom  sentence  of  transportation  has  been  pamed 
at  assizes,  unless  defendant  is  present  in  court. 
Semhle,  that  where  there  are  several  defendants,  all 
need  not  be  present  in  court  in  order  to  entitle  one 
or  more  of  such  defendants  to  move  for  a  new  trial. 
/?.  V.  Caudtcell,  Q.B.  96:  iM.a  48 

Nonsnit — In  an  action  of  contract  against  two,  if  one 
of  the  defendants  plead  never  indebted  and  the 
other  never  indebted  and  infancy,  and  plaintiff  join 
issue  on  all  the  pleas  except  that  of  infancy,  as  to 
which  he  enters  a  nolle  prosequi,  the  plaintiff 
thereby  admits  that  there  never  was  anv  joint  bind- 
ing contract,  and  ought  to  be  uonsuiteo.  Boifle  v. 
Weh&ter,  Q.B.  202 

See  Bill  of  Exceptiors.     County  Court. 

Notice  of  Action— \&  necessary  where  part  of  causes 

of  acticm  are  for  a  wwfeasance,  under  an  enact- 
ment in  a  local  act,  requiring  notice  to  defendant 
in  all  actions  for  anything  done  in  pursuance  of  the 
act.  Qna^re,  as  to  a  mere  nonfeasance]  JouU  v. 
Taylor,  Ex.31 
Notice  to  produce — documents  upon  trial  of  a  cause 
applies  not  only  to  the  first,  but  to  all  subsequent 
trials  of  the  same  cause,  and  need  not  be  repeated. 
Hope  V.  Beadon,  Q.B.  2o 

See  Evidence. 

Notice  to  quit  See  Landlord  and  Tenant.   Mortga^ 
.^uwaace— Defendants  being  employed  to  pave  a  dis- 
trict, contracted  wjth  B.  to  pave  one  of  the  streets. 
B.'s  workmen  in  the  course  of  paving  the  streets 
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left  flome  stoDes  at  night,  in  such  a  position  as  to 
constitute  a  public  nuisance,  and  plaintiff  was  in- 
jured thereby.  No  personal  interference  of  defen- 
dants with,  or  sanction  of  the  woik  of  laying  down 
the  stones  was  proved.  DefenJanta  not  liable. 
Jdattheits  V.  Wesi  London  WaUrtcorls  Contpanij,  3 
Campb.  403,  overruled.  Overton  y.  Freeman,  O.F. 
52 
JftU  Tiel  Record — In  an  action  on  a  judgment  defen- 
dant pleaded  nvU  tiel  record.  Plaintiff  joined  issue, 
and  gave  notice  on  Saturday  of  his  intention  to 
produce  the  record  on  the  foliowiDg  Monday.  No- 
tice sufficient.    Maguirc  v.  Kiacaird,  Ex.  Z64 

OaJlh.    See  Parliament. 

Order  of  Justices — Adjudication  of  matters  of  com- 
plaint.    H.  V.  Williams,  Q.B.  200;  M.C.  150 
Order  of  Sessions— eniorcxnf,  order  under  12  &  13 
Vict  c.  45.     Repeal  of  9  Geo.  4.  c.  (51.  s.  29,  by  U 
&  12  Vict.  c.  43.  ss.  27,  3'>.     Order  invalid,  and 
proceedings  set   aside.     R.  v.  Udlier,  Q.B.  52; 
M.C.  3 
•^—  invalid   by  reason  of  presence  of  interested 
Justice.      It  was  sworn  that  he  did  not  vote  or 
give  any  opinion  upon  the  question  at  issue,  nor 
did  he  influence  tue  decision  of  the  other  Jus- 
tices present,  and  that  if  he  had  not  believed  that 
the  parties  were  satisfied  with  his  assurance  that 
be  would  take  no  part,  he  would  have  retired  from 
the  court  during  the  trial :— Held,  that  under  the 
above  circumstances,  the  order  of  Sessions  was 
invaUd  by  reason  of  the  presence  of  the  interested 
Justice.    Regina  v.  Justices  of  Stifolk,  Q.B.  312 ; 
M.C.  169 
Outlawry — Defendant,  who  had  been  outlawed  in  an 
action  for  a  debt  of  204/.,  brought  error  to  reverse 
the  outlawry  on  matter  of  fact.     He  still  remained 
abroad,  and  appeared  on  the  writ  of  error  by  attor- 
nev.     After  verdict  in  his  favour,  he  obtained  a 
rule  for  judgment,  absolute  in  the  first  instance, 
and  signed  judgment  of  reversal  of  outlawry,  with- 
out putting  in  special  bail  to  the  action.  The  Court 
set  aside  the  judgment  as  irregular,  for  defendant 
was  bound  to  have  put  in  special  bail  on  signing 
judgment  of  reversal,  he  having  appeared  by  attor- 
ney, and  the  action  being  brought  for  a  debt  exceed- 
ing 20/.     Commtrell  v.  Beauclerk,  Q.B.  137 


Parliament— If  case  transmitted  to  Court  of  Common 
Pleas  contains  no  signature  of  revising  barrister  at 
end  of  it,  Court  of  Common  Pleas  cannot  entertain 
appeal.  But  Court  allowed  appeal  to  be  argued, 
respondent  consenting  to  have  signature  inserted. 
Case  stated  that  respondent,  being  minister  of  a 
congregation,  occupied  premises  worth  more  than 
40*.  per  annum,  under  trusts  of  a  deed,  one  of 
whicn  trusts  was  "  to  permit  the  minister  for  the 
time  being  to  reside  in  the  premises  rent  free,"  and 
that  evidence  of  respondent's  appointment  was  his 
own  statement  that  it  was  for  life.  The  legal 
estate  was  in  trustees.  There  being  no  appeal  upon 
questions  of  evidence,  case  disclosed  equitable 
estate  for  life  in  respondent,  entitling  him  to  a 
vote.    Burton  v.  Brooks.    Same  v.  Cov€,  C.P.  7 

—  Claimant,  member  of  building  society,  purchased 
land  of  yearly  value  of  6/.  and  mortgaged  it  to 
trustees  of  society  for  amount  of  purchase-money, 
which  they  had  advanced  to  him.     He  was  also 

.  holder  of  three  shares  in  society,  by  rules  of  which 
he  was  bound  to  pay  Is.  6d.  weekly  for  each  share 
(11/.  15s.  per  aimum) ;  and  by  mortgage,  which 
was  in  accordance  with  rules  of  society,  power  was 
reserved  to  trustees,  on  neglect  or  refusal  to  ob- 
serve any  of  regulations,  kc.  to  sell  premises,  &c. 


and  receive  rents.  By  mortgage  a  sum  equal  to 
5/.  per  cent,  a^  premium  for  prior  advances  was 
to  be  and  was  secured ;  and  sura  fixed  to  be  paid 
for  incidental  expenses  was  6s.  per  annum,  which 
was  also  secured.  Of  the  11/.  lis.  per  annum, 
21.  I6s.  was  appropriated  to  payment  of  interest 
on  money  still  due  u{>on  mortgage,  and  for  in- 
cidentid  expenses,  and  remainder  was  taken  in 
part  discharge  of  mortgage  debt,  and  a  receipt 
given  from  time  to  time.  The  whole  11/.  lis.  was 
to  be  deducted  from  annual  value  of  estate ;  and 
therefore  cla'maat  had  not  an  estate  of  value  of 
40*.  by  the  year,  within  8  Hen.  6.  c.  7.  and  6  k7 
Yiqt.  c.  18.  s.  74,  and  was  not  entitled  to  vote  for  a 
kniisht  of  the  shire.  Beamish  v.  Octrseers  of  Stoke, 
C.P.9 

If  no  counsel  appears  for  respondent,  counsel 

for  appellant  will  be  heard,  upon  proving  service 
of  notice  of  appeal.  An  extra-glut  tide-waiter  is 
*'an  oflicer  or  person  emnloyed  in  collecting  the 
Customs,"  and  is  not  entitled  to  a  vote.  PowtuiU 
v.  Hood,  C.P.  12 

Buildings  annexed  opening  into  same  yird,  and 

occupied  together  for  same  business,  though  having 
no  internal  communication,  constitute  "  a  build- 
ing" within  2  Will.  4.  c.  45.  s,  27.  PownaU  v. 
JJawsoH,  C.P.  14 

If  description- in  notice  of  claim  given  to  over- 
seers, under  section  38.  of  6  &  7  Vict.  c.  18,  of  situ- 
ation of  premises  in  respect  of  which  borough  vote 
claimed,  is  not  strictly  accurate,  but  is,  in  opinion 
of  revising  barrister,  sufi&cient  to  give  notice  for 
what  premises  the  claim  really  is,  it  is  his  datj, 
not  to  amend  the  claim,  but  to  proceed  as  if  claim 
strictly  accurate  in  its  description.  Eadeu  v.  Cooper, 
C.P.  32 

The  words  in  the  abjuration  oath  "upon  the 

true  faith  of  a  Christian'  are  a  substantive  and 
essential  part  of  the  oath ;  and  a  person  voting 
in  the  House  of  Commons  without  having  takeo 
and  subscribed  the  oath  with  those  words  is  liable 
to  the  penalty  of  500/.  under  1  Geo.  1.  stat.  2.  c.  13. 
s.  17.— Martin,  B.,  dissentiente.  The  obligation  to 
take  the  oath  given  by  6  Geo.  3.  c.  53.  is  not  con- 
fined to  the  reign  of  tliat  sovereign,  or  of  any  sore- 
rei^  bearing  the  name  of  *'  George,"  but  extends 
to  subsequent  sovereigns.  The  9  Geo.  1.  c.  24. 
and  the  10  Geo.  1.  c.  4.  referred  to  by  the  6  Geo. 
8.  c.  53.  does. not  exempt  Jews  from  taking  the  ab- 
juration oath  in  parliament,  but  applies  merely 
to  taking  the  oath  in  Westminster  Hall  or  at 
Quarter  Sessions,  with  a  view  of  Miving  the  neces- 
sity of  registering  the  estates  of  those  who  might 
take  it;  such  statutes,  moreover,  not  being  in 
force  at  the  time  of  passing  the  6  Geo.  3.  c  53. 
Miller  v.  Solomons,  Exch.  161 

Parties  to  Actions.    See  Nuisaiice. 

Partners — A,,  being  in  want  of  money  applied  to  I>. 
&  S,  who  were  in  partnership,  for  an  advance. 
They  sent  him  an  acceptance  by  D.  alone,  and  A. 
agreed  that  if  he  discoimted  that  acceptance  he 
would  give  to  D.  &  S.  his  own  acceptance.  Ue 
discounted  D.'s  acceptance,  but  failed  to  give  bis 
cross-acceptance.  D.  was  afterwards  sued  on  bi9 
acceptance  by  the  holder  of  it,  and  paid  it  out  of 
the  money  of  D.  k  S.  Money  paid  maintainable 
against  A.  by  D.  alone  upon  the  implied  contract 
to  indemnify  him,  which  arose  when  he  paid  the 
acceptance  upon  which  he  alone  was  liable  to  be 
sued.    Driver  v.  Burton,,  Q.B.  157 

• A.  k  B,  being  partners,  kept  aji  account  with 

C,  as  their  banker.  On  banker's  claiming  balance 
against  the  firm,  A.  demanded  explanation  from 
B,  and  B.  wrote  to  him  that  balance  was  his 
own  private  debt,  and  that  the  firm  had  nothing 
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to  do  with  it.  Subsequently  B.  pave  banker  pro- 
missory note  for  this  balance  si<jn.ed  in  luirtncr- 
ship  nunie.  A.  having  been  compclkd  to  ])ay  this 
note,  could  recover  the  whole  from  B.  iu  action 
formoncy  paid.     Cross  v.  Cluithire,  Ex.3 

See  Company.     Couiity  Court. 

Parent— Defendant  had  obtained  a  patent  for  an  im- 
provement in  packing  hydraulic  and  other  machines 
by  means  of  a  lining  of  soft  metal,  the  effect  of 
which  was  to  make  certain  ]>arta  of  the  machines 
air  and  fluid  tight.  Subsequently  to  this  the  plain- 
tiff discovered  that  soft  metal  had  the  effect  of 
diminidiing  friction,  and  of  preventing  the  evolu- 
tion of  heat  when  applied  to  the  surfaces  in  contact 
of  machines  in  rapid  motion,  and  subject  to  pres- 
sure ;  and  he  embodied  the  application  of  that  dis- 
covery to  machines  in  a  patent.  Plaintiff's  appli- 
cation of  the  soft  metiil  differed  essentially  from 
that  of  defendant,  and  plaintiff's  patent  new. 
Newton  v.  Vaucher,  Ex.  305 

Payment— A.,  being  indebted  to  B.  in  2U.,  on  an  over- 
due bill,  gave  B.  9/.  and  a  fresh  bill  for  the  balance 
of  25/.  and  interest  on  renewal,  and  asked  B.  to 
take  the  money  and  the  new  bill  in  lieu  of  the  old 
one.  B.  refused  to  do  so,  and  returned  the  fresh 
bill  to  A,  but  kept  the  {H.  though  A.  demanded  it 
back.  It  was  held,  per  Pollock,  C.B.  and  PlaU,  B., 
that  this  was  evidence  to  support  a  plea  of  pay- 
ment of  9/. ;  per  Parke,  B.  and  Martin^  B.  that 
it  proved  a  set-off  otdy,  and  not  a  payment,  for 
that  payment  post  diem  requires  the  assent  of  both 
parties,  and  this  payment  was  clogged  with  a  con- 
dition which  B.  refused  to  comply  with.  Thomas 
v.  Cross,  Ex.  251 

made  under  mistake  as  to  liability  not  evidence 

of  account  stated.    See  Account  stated. 

-  by  bill.    See  Ship  and  Shipping. 

See  Debt    Truck  Act 

Payment  into  Court — in  tort  has  the  same  effect  as 
in  actions  of  indtl>itatus  assumpsit,  namely,  that 
of  admitting  a  cause  of  action  with  damigcs 
amounting  to  the  sum  paid  into  court ;  but  it  has 
not  the  effect  of  admitting  the  c&use  of  action 
stated  in  the  declaration.  Stori/  v.  Finnis  sup- 
ported ;  Leviand  v.  Tancred  overruled.  !;ichreger  v. 
Cardeny  CA\  135         ♦ 

Penalties.    See  Parliament.    Railway. 

P«r/iiry— Sufficiency  of  allegation  in  indictment  of 
constitution  of  county  court,  and  that  cause  in 
which  perjury  committed  within  jurisdiction  of 
county  court     Lavey  v.  Rcgina,  Q.B.  21 ;  M.C.  10 

Costs  of  prosecutor.    Party  grieved  or  injured. 

R,  V.  Major,  Q.B.  428  ;  M.C.  221 

P^a</t«9— Divisibility  of  issue.  Rochdale  Canal  Co. 
y.Ra'dcliffe,  Q.B.  297 

^—  Plea  bad  for  duplicity  in  action  on  promissory 
note  given  as  security  for  debt  of  insolvent.  Hesel- 
tine  V.  Siely,  Q.B.  305 

~—  To  an  action  of  detinue,  the  plea  stated  pro- 
ceedings in  the  Insolvent  Court  and  the  making  of 
a  vesting  order,  whereby  the  goods  of  the  plaintiff 
in  tUe  declaration  mentioned  became  vested  in  S.S, 
the  provisional  assignee  ;  and  alleged  that  the  de- 
fendant, as  the  servant  and  by  the  authority  of  the 
said  S.  S,  so  being  such  provisional  assignee  after 
the  making  of  the  said  vesting  order,  detained  the 
said  goods  in  the  declaration  mentioned.  The  re- 
plication alleged  that,  before  the  defendant  de- 
tained the  said  goods  the  plaintiff  was  discharged 
out  of  custody  by  the  default  of  his  detaining  cre- 
ditor without  any  adjadication  being  made  by  the 
Court,  and  that  the  defendant  did  not  detain  the 
Bald  goods  by  virtue  of  any  order,  authority,  or 
command  of  the  said  S.  S.  made  or  given  to  the 
defendant  before  the  plaintiff  was  so  discharged  as 


aforepa'd.  On  special  demurrer  to  the  replication, 
— Held,  that  it  admitted  that  the  goods  were  de- 
tained by  the  defendant  under  the  authority  of  8.  8. 
given  after  the  pluintiff  s  discharge,  but  before  any 
order  of  the  Insolvent  Court  for  the  delivery  of  the 
goods :  and  that  even  supposing,  on  the  discharge 
without  adjudication,  the  property  revested  in  the 
insolvent,  the  plea  was  an  answer  to  the  action. 
Also,  that  the  allegation  in  the  plea,  that  the  defen- 
dant detained  by  the  authority  of  the  provisional 
assignee  was  not  premature,  and  might  have  been 
traversed  by  the  replication.  Kernot  t.  Pittit, 
.    Q.B.  413 

Plea  bad  for  vicious  generality.     Orizewood  y. 

Blane,  C.P.  46 

In  a  special  traverse,  both  the  inducement  and 

the  traverse  should  be  sufficient.  The  test  whether 
the  traverse  be  sufficient  or  not  is,  whether  the 
former  pleading  would  be  sufficient  if  the  allegation 
traversed  were  struck  out  of  it.  Foster  v.  Crabb, 
C.P.  209 

—  In  trespass  for  breaking  and  entering  plaintifi^s 
house  and  taking  his  goods,  defendant  pleaded  a  ius- 
tification  under  a ./?.  fa.  and  warrant  of  execution, 
a;^inst  goods  of  one  G.  II,  which  warrant  was  deli- 
vered to  defendant,  a  bailiff,  to  be  executed,  and  that» 
und-^r  authority  of  same,  defendant  entered,  &c. 
Plaintiff  replied  de  injuriA,  a<lmitting  the  writ, 
the  making  of  the  warrant,  and  delivery  thereof  to 
the  bailiff.  Existence  of  warrant  admitted  by  the 
replication  and  defendant  not  bound  to  prove  it 
Hewitt  V.  Macquire,  Ex.  30 

In  action  by  public  officer  of  banking  co-part- 
nership, Court  allowed  a  plea  that  the  copartner- 
ship were  at  commencement  of  the  suit  carrying 
on  the  business  of  bankers,  in  addition  to  pleas  of 
non  assumpsit  and  accord  and  satisfaction.  Roe  y. 
Fuller,  Ex.  104 

—  Argumentative  traverse  of  bailment  stated  in 
declaration  iigainst  railway  company  as  common 
carriers.  Crouch  v.  London  and  Northr  Western 
Rail.  Co.,  Ex.  207 

—  Trespass  for  breaking  and  entering  the  plain- 
tiff's house  and  seizing  his  good^.  Plea,  that  one 
Thomas  held  a  house  as  tenant  to  P,  that  the  rent 
was  in  arrear,  that  said  goods  being  the  goods  of 
Thomas  were  fraudulently  and  clandestinely  car- 
ried off  by  him  from  his  house  to  prevent  a  distress, 
and  were  with  plaintiff's  consent  placed  in  plain- 
tiff's house,  whereupon  defendant  as  bailiff  of  P. 
seized  the  goods  as  a  distress.  Replication,  that 
the  goods  were  not  the  goods  of  Thomas,  nor  were 
they  fraudulently  or  clandestinely  carried  off  by 
him,  &c.  Replication  good,  on  special  demurrer 
for  duplicity.     Thomas  v.  Watkins,  Ex.  215 

Condition  precedent.    Sufficiency  of  averment 

of  general  performance,  after  pleading  over. 
ManJby  v.  Crenionini,  Ex.  288 

Declaration  in  assumpsit,  that  defendant  was 

owner  of  a  certain  ship  at  a  certain  port  beyond 
the  seas,  and  bound  from  thence  to  London ;  that 
plaintiffs  caused  certain  goods  to  be  shipped  on 
board  said  ship  at  said  port,  to  be  carried  tnence  to 
London,  and  tnen  delivered  to  plaintiffs  for  certain 
freight ;  that  the  ship  set  sail  and  proceeded  on  her 
voyage ;  that  having  been  injured  by  tempestuous 
weather,  the  master  was  obliged  to  put  into  Monte 
V.  in  order  to  have  her  repaired;  tnat  to  pay  for 
these  repairs,  it  became  necessary  for  master  to 
raise  money,  ajid  without  his  so  doing  the  vessel 
would  have  been  uniible  to  leave  the  port ;  and  that 
master  not  being  able  to  obtain  the  money  otherwise, 
took  the  goods  of  plaintiffs  and  sold  them  for  a 
certain  sum,  with  which  he  paid  expenses  of  repairs; 
that  defendant  promised  to  pay  plalntifls  the  value 
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for  which  the  goods  would  have  Bold  had  they 
been  delivered  by  defendant  to  plaintiffs  in  London. 
Plea,  80  far  as  the  declaration  claims  or  seeks  to 
recover  damages  beyond  the  value  of  the  ship  and 
freight  thereinafter  mentioned,  in  respect  of  tlie 
breaches  of  promise  complained  of,  that  plaintiffs 
oaght  not  to  maintain  their  action  to  recover 
damages  to  a  greater  amount  than  aforesaid,  be- 
CAOie,  after  the  goods  were  shipped  and  before  any 
part  had  been  conveyed  to  London,  and  whilst  they 
were  in  custody  and  under  controul  of  the  master, 
the  master  wrongfully  and  without  any  authoritpr 
from  defendant,  and  without  his  knowledge,  pri- 
vity, or  conaent,  sold  the  goods,  and  defendfant 
thereby  was  unable  to  deliver  them  to  plaintiffs. 
That  defendant,  at  said  time  when,  &c.,  was  owner 
of  a  British  ship  duly  registered ;  that  the  goods 
were  shipped  by  being  received  into  custody  of  the 
master ;  and  that  defendant  never  personally  ac- 
cepted or  received  nor  did  he  interfere  with  them 
or  the  shipping  or  the  sale,  except  as  such  owner 
of  the  vessel;  that  the  shipping  and  sale  took 
place  after  the  Ist  of  September  1813,  and  that 
the  sale  was  done  without  the  fault  or  privitv  of 
defendant ;  and  further,  that  the  value  of  the  ship, 
together  with  the  value  of  the  freight  due  or  to 
grow  due  during  the  vovage,  did  not  exceed  a 
certain  sum  therein  named.  On  special  demurrer, 
first,  plea  bad,  as  it  was  pleaded  merely  to  the 
damages.  Secondly,  when  goods  forming  part  of 
the  freight  of  a  ship  have  been  sold  at  an  inter- 
mediate port  to  defray  expenses  necessarily  in- 
curred in  repairing  the  vessel,  the  merchant  is  not 
entitled  to  claim  from  the  shipowner  the  price 
which  they  might  have  realized  at  the  port  of  deli- 
very unless  the  ship  arrives ;  and  that  as  the  decla- 
ration did  not  contain  any  averment  of  the  arrival 
of  the  ship  at  her  port  of  destination,  it  was  bad. 
SemhU,  that  the  plea  did  not  bring  the  case  within 
the  53  Geo.3.c.  159.  Attiiuon  v.  Stei^ieM,  Ex.329 
Pleading  (continued)— Abuttals.     See  Trespass. 

—  Assignment  of  breach.    See  Contract. 

—  Oenerality  in  replication  of  insolvency,  to  plea 
of  set-off.    See  Insolvency. 

—  Misrecital  of  statute.     See  Sheriff. 

Poor  Z/Ow— Irremovability  of  pauper  by  reason  of 
five  years'  residence.  Exclusion  of  period  of  im- 
prisonment. JL  V.  SL  Andrew,  Holborn,  Q.B.  139; 
M.C.  69 

•—  Construction  of  proviso  in  sect.  1 .  of  9  &  10  Vict. 
c.  66.  as  to  exclusion  of  specified  periods  from 
computation  for  all  purposes.  Imprisonment  out 
of  the  parish,  when  a  break  of  residence.  JL  v. 
HartjUld,  Q.B.156;  M.C.  65 

— —  Removal  of  child  of  Irish  parents  having  birth 
settlement,  under  8  &  9  Vict  c.  117.  s.  2,  her 
father  not  being  removable  with  his  family  to  Ire- 
land. R.  V.  Si.  Oiltii  Wiihouty  CrivpUgcUe,  Q.B. 
72 ;  M.C.  26 

.■  Removability  of  wife  and  children  of  Irishman 
to  maiden  settlement.  H,  v.  Much  Hoole,  Q.B.  74  ; 
M.C.I 

Effect  of  notice  of  abandonment  upon  appeal 

against  order  of  removal.  Killytnaenlhci/dd  v.  St. 
Michaels,  Pemlroke,  Q.B.  168  ;"  M.C.  79 

Order  of.     Mandamus.     Office    of  chaplain. 

Tenure  of  office.  Construction  of  rules  and  regu- 
lations. R.  V.  St.  Janui'i,  Weetminster,  Q.B.  204 ; 
M.C.  97 

Validity  and  Effect  of  orders.    Collector  and 

assistant  overseer.  Appointment  by  guardians. 
Power  of  vestry  under  the  59  Geo.  3.  c.  12.  R.  v. 
Oretne,  Q.B.  253;  M.C.  137 

— —  Settlement  by  estate  not  acquired  by  occupa- 
tion of  a  room  in  a  hospital  by  a  recipient  of  the 


charity.  R.  v.  SL  Mary  CastlegaU,  Q.B.  215; 
M.C.  106 

•—  Order  of  removal.  Notice  of  appeal.  Time  of 
giving.  Due  course  of  post.  11  L  12  Vict  c.  81. 
8.  9.  and  14  &  15  Vict  c.  lt)5.  s.  10.  R.  v.  iaJUiW- 
tanU  ofSlawstone,  Q.B.  288;  M.C.  145 

Settlement  by  Joint  Tenant  Renting  a  tene- 
ment. Payment  of  rates.  Constructive  assess- 
ment and  payment,  I  Will.  4.  c.  18.  4  &  5  Will.  4. 
C.76.  3&4Will.&M.c.ll.  R.  r.  InkabitanU  of 
HutthwaiU,  Q.B.  378;  M.C  198 

Poarer— Insufficiency  of  execution  of  power  of  ap- 
pointment by  general  devise.  Code  v.  Cnnlife, 
Q.B.  39 

Practice ^lii  covenant  for  carrying  on  trade  by  de- 
fendant, the  declaration  alleged  that  plaintiff  en- 
gaged in  the  trade  in  Liverpool,  vhereof  the  d^ft»- 
dant  had  notice,  Ac.  Defendant  pleaded  that  he 
had  no  such  notice,  and  plaintiff  demurred  to  the 
plea  on  the  ground  that  the  traverse  was  immate- 
rial. Defendant  applied  to  a  Judge  at  chambers  to 
set  aside  the  demurrer  as  frivolous,  or  to  strike  oat 
the  allegation  of  notice  in  the  declaration.  The 
summons  being  dismissed,  a  similar  application 
was  made  to  tne  Court  by  the  defendant,  but  no 
bad  faith  or  trick  being  shewn  to  exist  on  the  part 
of  the  plaintiff,  the  Court  refused  to  grant  either 
alternative.  CuUs  v.  Surridge,  9  Q.B.  Rep.  1015 ; 
S.C.  16  Ijaw  J.  Rep.  (n.s.)  Q.B.  193,  explained  and 
qualified.     Tallie  v.  Tallu,  Q.B.  269 

P.  obtained  Judge's  order  directing  O.  to  deliver 

up  the  draft  or  drafts  of  a  will,  and  as  G.  did  not 
deliver  all  the  drafts  which  F.  thought  G.  had.  F. 
made  the  Judge's  order  a  rule  of  court,  on  affidavit 
that  the  order  had  been  served  on  G,  and  dis- 
obeyed ;  the  rule,  therefore,  was  drawn  up  direct- 
ing G.  to  pay  the  costs  of  making  the  order  a  rule 
of  court.  G,  on  his  satisfying  the  Court  that  he 
had  delivered  all  the  drafts  of  the  will  in  his  poe- 
session  or  power,  entitled,  though  no  demand  had 
been  made  for  the  costs,  to  have  rescinded  so  much 
of  the  rule  of  court  as  ordered  him  to  pay  costs  of 
making  the  'order  a  rule  of  court  In  re  Farrant, 
Q.B.  272 

Applications  to  review  the  decision  of  a  Judge 

at  chambers  should  be  made  in  the  course  of  the 
next  term  after  the  decision  has  been  made.  In 
April  1851  the  plaintiff  recovered  in  a  superior 
court  less  than  ^I.  In  June  1851  a  summons  for 
costs,  under  13  k  14  Vict  b.  61.  s.  13,  was  taken 
out  before  a  Judge  at  chambers,  who  indorsed  it 
*'  No  order."  In  January  1852  an  application  to 
the  same  effect  was  made  to  the  Court  This  could 
only  be  by  way  of  appeal  from  the  decision  of  the 
Jud^e  at  chambers,  and  was  therefore  too  late. 
Meredith  v.  Oittem,  Q.B.  273 

It  is  a  good  preliminary  objection  on  shewing 

cause  acniinst  a  rule  to  rescind  a  Judge's  order,  that 
the  affidavits  on  which  the  order  was  made  have 
not  been  brought  belbre  the  Court  After  a  rule 
has  been  discharged  upon  such  an  objection,  a 
second  application  may  be  made.  Pocock  v.  Pidt- 
cring,  Q.B.  865 

-  A  Judge  at  chambers  has  jurisdiction  to  make 
an  order  for  the  issuing  of  a  writ  of  procedendo  to 
send  back  proceedings  removed  by  certiorari  from 
an  inferior  court,  and  it  is  a  matter  for  the  discre- 
tion of  the  Judge  whether  or  not  a  summons  to 
shew  cause  should  not  in  the  first  instance  be 
granted.    R,  v.  Scaife,  Q.R  419;  M.C.  418 

The  Court  cannot  depart  from  a.gcneral  rule 

of  practice  in  order  to  do  substantial  justice  to  a 
particular  case.  The  Court  gives  a  party  leave  to 
enter  judgment  nunc  pro  <«««  after  the  expiration 
of  two  terms,  only  when  the  delay  haa  been  the 
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act  of  tlie  Court  itself.  Therefore,  where  the  exe- 
cutrix of  a  plaintiff  vras  unable  to  get  probate  of 
the  will  on  account  of  a  caveat  entered  in  the  Ec- 
clesiastical Court  by  the  defendant  for  the  purpose 
of  delay,  this  Court  though  reluctantly,  refused  to 
give  leave  to  enter  judgment  nunc  pro  tunc  after 
the  expiration  of  two  terms.  Freaiian  r,  Tranch, 
C.P.  214 

The    governor  of    Cold    Bath   Fields    Prison 

having,  in  obedience  to  an  order  of  the  visiting 
Justices,  refused  to  allow  service  of  a  writ  upon 
a  defendiint,  in  the  prison  under  criminal  sentence, 
the  Court  granted  a  rule  to  shew  cause  why  an 
attachment  should  not  issue  against  him  :  after 
which  the  Justices  permitted  service  of  the  writ. 
iJaji^on  V.  Le  Capelain,  Ex.  219 

A  traverse  of  excuse  for  profert  may  be  pleaded 

with  other  pleas  in  bar.  Porch  v.  Crtiswtll, 
Ex.  301 

• On  the  19th  of  March  previously  to  the  Surrey 

Spring  Assizes,  defendants  obtained  a  Judges 
order,  in  substance  as  follows : — That  the  plaintiff 
should  shew  the  defendant  certain  letters  within 
ten  days,  and  that  the  defendants  should  be  at 
liberty  to  take  copies  ;  that  if  the  plaintiff  should 
not  be  able  to  produce  the  letters  he  should  make 
an  affidavit  to  that  effect  within  ten  days,  and  that 
in  default  thereof  all  further  proceedings  be  stayed 
till  payment ;  that  the  venue  be  changed  to  Mid- 
dlesex, on  pai/ment  of  costs  become  fruitless  by 
such  change  of  venue ;  and  that  the  time  for  in- 
snection  under  the  order  of  the  13th  of  March  be 
also  enlarged  for  ten  days.  The  venue  not  having 
been  changed  by  defendants,  was  afterwards 
changed  by  plaintiff.  Defendants  liable  to  pny 
the  costs,  which  had  become  fruitless  by  the  change 
of  venue,  the  words  "  upon  payment  of  costs"  being, 
under  the  circumstances  of  the  case,  words  of 
agreement  and  not  words  of  condition.  Norton  v. 
Westminster  Improvement  Commissioners,  Ex.  325 

Reviewing  decision  of  Judge  at  chambers.    See 

Costs. 

See  Common  Law  Procedure  Act.    Notice  to 

Produce.     Nul  Tiel  Record.     Rule  to  Compute. 

Prerogative — Where  a  party,  who  is  afterwards  con- 
victed of  felony,  is  entitled  to  a  chose  in  action, 
the  right  of  suing  being  in  another  in  trust  for 
him,  that  right  of  suit  does  not  vest  in  the  Crown 
upon  the  conviction.    Bishop  v.  Curtis,  Q.B.  391 

Prescription  —  Whether  mere  non-user  of  a  right 
amounts  to  an  abandonment  of  the  right,  will  de- 
pend upon  the  circumstances  which  caused  the 
non-user.  Therefore,  where  the  use  of  an  imme- 
morial right  of  way  to  a  close,  was  discontinued 
because  the  occupiers  had  a  more  convenient  ac- 
cess to  it  over  another  cloae  in  their  occupation, 
the  non-user  afforded  no  evidence  of  an  intention 
to  abandon  the  right.     Ward  v.  Ward,  Ex.  834 

Sec  Statute. 

Principal  and  Agent— K  sale  of  certain  property 
seized  by  assignees  of  a  bankrupt,  being  about  to 
take  place,  plaintiff  gave  notice  to  assignees  of  a 
claim  to  a  portion  of  the  property  under  a  bill  of 
sale  by  way  of  mortgage,  and  thereupon  defendants, 
who  were  attomiea  of  assignees,  on  26th  of  August, 
wrote  to  plaintiff's  attorney  a  letter,  stating  that  in 
consideration  of  plaintiff  consenting  to  the  sale, 
they  thereby  on  behalf  of  the  assignees  consented 
that  the  net  proceeds  of  the  effects  included  in  the 
bill  of  sale  should  be  paid  over  to  plaintiff  to  extent 
of  balance  due  for  principal  and  interest  This 
letter  was  written  by  authority  of  trade  assignee, 
who  had  the  management  of  the  eale  of  bankrupt's 
effects,  but  without  the  authority  of  official  assignee. 
In  answer,  plaintiff's  attorney,  the  next  day,  wrote, 


saying"  that  in  compliance  with  undertaking  ghren 
by  you  herein,"  he,  on  behalf  of  plaintiff,  consented 
to  the  Fale.  The  sale  took  place,  and  on  2nd  of 
December,  defendants  wrote  again  to  plaintiff's 
attorney,  referring  to  former  letter  of  26th,  and 
stating  that  urdess  informed  within  two  davsof  the 
course  plaintiff  intended  to  pursue,  **  we  shall  con- 
sider ourselves  absolved  from  our  promise,  and  shall 
contest  the  validity  of  the  bill  of  sale."  First,  as 
the  letters  of  26th  and  27th  of  August  constituted  a 
complete  contract,  subsequent  letter  of  2nd  of  De- 
cember could  not  be  looked  at  in  construing  such 
contract,  and  contract  upon  the  face  of  it  shewed 
that  defendants  contracted  merely  as  agents.  Se- 
condly, defendants  had  no  authority  to  bind  official 
assignee  to  the  undertaking.  Thirdly,  although 
defendants  had  no  such  authority,  still  they  were 
not  liable  to  be  sued  in  an  action  upon  the  contract 
as  principals).     Lewis  v.  Nicholson,  Q.B.  311 

-  If  a  person  describe  himself  in  a  written  con- 
tract as  agent  for  a  principal  not  named,  he  is  liable 
upon  the  contract,  if  proved  to  be  the  real  princi- 
pal. But  where  a  charter-party  contained  a  clause, 
that  "  this  charty-party  being  concluded  by  C.  T.J. 
(the  defendant),  on  behalf  of  another  party  resident 
abroad,  it  is  agreed  that  all  liability  of  C.  T.  J. 
ceases  as  soon  as  he  has  shipped  the  cargo,"  evidence 
that  defendant  had  bought  and  paid  A>r  the  goods 
in  his  own  name,  and  that  at  the  port  of  destination 
they  had  been  claimed  by  and  delivered  to  a  person 
who  produced  an  unsigned  bill  of  lading,  which  the 
captain  had  delivered  to  defendant,  was  held  in- 
sufficient to  render  defendant  liable  in  an  action  for 
the  freight.     Carr  v.  Jackson,  Ex.  137 

PririUge.     See  Arrest. 

Pi-ivihged  Communication.    See  Evidence. 

Production  and  Inspection  of  Dofuments—Sttit.  14 
k  15  Vict.  c.  99.  s.  6.  does  not  enable  a  party  to  an 
action  to  call  upon  his  opponent  to  answer  by  affi- 
davit whether  he  has  any  documents  in  his  possession 
relating  to  the  matters  in  Question  in  tiie  action, 
and,  if  any,  to  specify  what  they  are ;  but  it  entitles 
iiim  to  have  an  inspection  of  all  documents  in  pos- 
session of  the  other  party,  material  and  relevant  to 
the  proof  of  the  case  on  which  applicant  relies. 
Jiayuer  v.  Allhvsen,  Q.B.  68 

Stat.  14  &  15  Vict.  c.  99.  s.  6.  does  not  enable  a 

party  to  an  action  to  search  generally  his  opponent's 
books  and  papers  with  a  view  of  detecting  a  flaw  in 
his  opponents  case,  but  entitles  him  to  inspect 
those  documents,  and  those  only,  in  his  opponent's 
possession  which  are  relevant  to  the  case  on  which 
applicant  relies.  Applicant  cannot,  by  alleging 
that  his  opponent  is  in  possession  of  documents 
material  to  the  issues  to  be  maintained  by  the  former, 
compel  the  latter  to  make  affidavits  in  answer,  to 
discover  whether  he  has  any  such  documents  in  his 
possession,  and  to  specify  what  they  are.  Qalsworihy 
V.  Norman,  Q.B.  70 

In  eiectment  by  reversioner  against  assignee  of 

lessee,  lessor  of  plaintiff  is  entitled  under  14  &  15 
A'ict.  c.  99,  to  inspect  the  lease  (if  he  had  no  coun- 
terpart) and  also  the  assignment,  but  not  the  con- 
Teyance  of  the  freehold,  as  that  deed  did  not  prove 
any  part  of  ])laintiff 's  title  to  the  land  he  sought 
to  recover.    Doe  d.  Avery  v.  Langford,  Q.B.  217 

Upon  ajiplication  for  inspection  of  documents 

under  14  &  15  Vict.  c.  92.  s.  6.  a  place  for  inspection 
should  be  named.  Order  may  be  made  before  issue 
joined.    Moqers  v.  Turner,  Ex.  8 

. Plaintiff  Imving  declared  on  guarantee  contained 

in  letter  by  defc;;idwit,  who  stated  on  affidavit  bis 
belief  that  letter,  if  produced,  would  establish  his 
defence  to  the  action,  and  that  he  was  advised  and 
believed  that  it  was  necessary  for  his  attorney  to  be 
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informed  of  its  true  purport  and  effect,  in  order  to 
prepare  hia  defence ;  defendatit  entitled,  irrespec- 
tively of  14  &  15  A'ict.  c.  91).  B  6,  to  inspection  and 
copy  of  letter.    Bluck  v.  Ooiuptrtz,  Ex.  25 

Production  and  Jjupection  of  Documents  (continued) 
—Sufficiency  of  affidavit  to  entitle  plaintiff  to,  in 
action  against  joint -stock  company  to  recover 
money  for  services  as  secretary  to  the  company. 
Pepper  v.  Chambers,  Ex.  81 

^—  The  books  kept  by  keeper  of  lunatic  asylum, 
under  8  &  9  Vict.  c.  100,  are  not  privileged  from 

5 reduction,  and  order  made  under  14  &  15  Vict.  c. 
9. 8.  6.  Also  as  to  letters  written  by  wife  of  plain- 
tiff to  defendant,  and  also  by  Conmni^sioners  of 
Lunacy  to  defendant.  Costs  of  obtaining  order  of 
inspection  are  costs  in  the  cause,  but  costs  of  in- 
spection are  payable  by  party  inspecting.  Hill  v. 
Pkih>,  Ex.  82 

—  Insufficiency  of  affidavit  upon  application  h^ 
defendant  for  leave  to  inspect  books  in  plaintiff  a 
poasession,  in  action  by  sbarebroker  in  respect  of 
purchase  of  stock,  in  which  the  bill  of  particulars 
allowed  several  credits.  Sneider  v.  Mangino, 
Ex.  121 

-^  The  power  to  order  inspection  of  documents 
given  by  14  &  16  Vict.  c.  99.  s.  6.  is  not  a  power  of 
compelling  the  discovery  of  documents  in  possesi^ion 
of  the  opposite  party.  To  obtain  such  inspection, 
it  must  be  shewn  that  an  action  or  legal  proceeding 
is  pending;  that  there  are  circumstances  sufficiert 
to  establish  a  primA  facie  case  that  the  documents 
are  in  the  possession  or  under  the  contruul  of  the 
opposite  party,  and  that  they  relate  to  such  action 
or  legal  proceeding;  and  that  the  applicant  would 
bv  a  bill  of  discovery  or  other  nrocceding  in  equity 
obtain  an  inspection.  The  right  of  a  plaintiff  in 
equity  to  a  discovery  is  limited  to  a  question  in  the 
cause,  and  to  such  material  documents  as  relate  to 
proof  of  applicant's  case  on  the  trial,  and  does  not 
extend  to  discovery  of  the  manner  in  which  the 
opponent's  case  is  to  be  established,  or  to  evidence 
which  relates  exclusively  to  his  case.  Under  this 
statute,  the  applicant  must  therefore  shew  the 
nature  of  the  (juestion  to  be  tried,  and  state  with 
sufficient  distinctness  the  reascn  of  the  application 
and  the  nature  of  the  documente,  in  order  to  tatisfy 
the  Court  or  Judge  that  the  documents  are  desired 
to  enable  the  party  to  support  his  own  case,  and  not 
to  find  a  flaw  in  the  case  of  hia  opponent ;  and  the 
opponent  may  admit  or  «ltny  the  possession  of  the 
documents,  or  excuse  their  production  on  the  ground 
that  they  relate  exclusively  to  his  own  case,  or  that 
he  is  privileged  from  producing  them.  Hunt  v. 
JlftoitU  Ex.  210 

—  See  Notice  to  Produce. 

Proh'fiition — A.  petitioned  the  county  court  for  pro- 
tection from  process  under  5  &  6  Vict.  c.  110.  as  a 
trader  owing  debts  amounting  in  the  whole  to  less 
than  300/.  It  api)eared  that  he  had  previously  pre- 
sented a  similar  petition  and  obtuimd  a  final  i^rdcr 
for  protection,  and  that  debts  specified  in  schedule 
to  former  petition  were  still  unpaid.  Whole  amount 
of  debts  stated  in  both  scht doles  exceeded  l\Wl. 
Judge  decided  that  he  was  entitled  to  protection  as 
a  trader  owing  debts  amounting  in  the  whole  to  lesd 
tharr  300/.  Prohibition  refused,  as  the  question  was 
one  which  Judge  had  jurisdiction  to  determine. 
But  fjiurrt- — whether  the  decision  was  erroneoup. 
In  re  Bowen,  Q.B.  10 

Promissory  Xole.    See  Bill  of  Exchange.    {Stamp. 

Quo  Wai-ranto.    See  iMunicipal  Corporation. 

JRaihray — To  entitle  a  person  to  prcceed  ngainst  a 
railway  company  for  penalties  for  interfering  with 


an  existing  public  road,  under  8  &  9  Vict.  c.  20. 
8.  57,  as  ''a  person  having  the  management  of  the 
road,"  he  must  be  clothed  with  some  duty  in  re- 
spect of  the  public,  eju^dem  generis  with  that  of 
"  trustees,  commissioners  or  surveyor."  jR.  v.  WU- 
son,  Q.B.  281 

— -  Railway  company,  incorporated  by  act  of  par- 
liament, is  bound  to  apply  all  the  funds  of  company 
for  purposes  directed  and  provided  for  by  the  act, 
and  for  no  other  purpose  whatsoever.  East  An- 
glian Mails.  Co.  V.  Eastern  Counties  RaiL  Co., 
C.P.  23 

Construction  of  Railway  Acts  as  to  the  chai^ 

which  the  company  are  entitled  to  make  as  carriers 
of  goods,  as  regards  charges  for  loading,  unloading, 
covering,  and  risk  of  stowage,  inequality  of  charges, 
allowance  of  per-centage  to  carriers  for  ticking-off 
notes  and  booking,  classification  of  goods  in  scale- 
bills,  and  charges  for  conveyance  with  respect  to 
small  parcels  and  goods  of  like  nature.  Parker  v. 
Great  Western  Rail  Co.,  C.P.  67 

Also  as  regards  equality  of  charges,  under  like 

circumstances,  where  the  party  chained  is  a  car- 
rier; as  regards  goods  aggregate  of  "class  or 
kind,"  different  consignees,  deductions,  allowances 
and  interest.  Edwards  v.  Great  Western  RaiL  Co., 
C.P.  72 

The  liability  of  a  railyray  company  to  make  and 

maintain  fences,  both  at  common  law  and  by  the 
Railway  Clauses  Act  1845,  applies  onl^  as  against 
the  owners  or  occupiers  of  the  adjoining  close. 
Rickttts  V.  East  and  West  India  Docks,  dx.  RaiL 
Co.,  C.P.  201 

■ Construction  and  operation  of  acts  of  parlia- 
ment for  extension  of  line  as  affecting  rate  of 
charge  under  agreement  for  tolls.  Lancaskin  and 
Yorhhire  Rail.  Co.  v.  East  Lancashire  RaL  Co., 
Ex.  t)2 

Construction  of  Railway  Acts  as  to  mortgaged 

property,  and  right  of  action  for  principal  money. 
Hart  v.  Eastern  Union  Rail.  Co.,  Ex.  97 

See  Carrier.    Company.   Contract.    Master  and 

Servant.     Kate.     Statute. 

Rate — Exemption  from  Poor-rate  under  6  &  7  Vict, 
c.  36.  Primary  object  of  t^ociety.  Purposes  of  Ute- 
rature  exclusivelv.  Private  convenience  of  mem- 
bers.   R.  V.  Oasl-ill,  Q.B.  26 ;  M.C.  29 

Liability  of  Comnnssioners  under  local  act  to 

be  rated  for  reservoir.  Quantum  of  rate.  R,  Y. 
Kentmere,  Q.B.  82:  M.C.  13 

Construction  of  Lightiitg  Act.    Water-pipes  not 

"tenements  and  hereditaments.**  R.  v.  Eatt  Lon- 
don Watnworhi  Co.,  Q.B.  86;  M.C.  49 

The  '*  United  Service  Institution"  is  not  esta- 

bli.-hed  for  the  puryjoses  of  science,  &c.  exclusively, 
and  is  not  exempt  from  rate  under  6  &  7  Vict. 
c.  36.  It  V.  St.  Martin-in-t/ic-Fields,  Q.B.  133: 
iM.C.  53 

Order  for  payment  of  church-rates  being  made 

without  jurisdiction,  a  rule,  under  11  &  12  Vict- 
c.  44.  8.  5,  to  compel  the  issuing  of  distress  war- 
rant to  enforce  it,  refused.  R.  v.  Collins,  Q.B.  136; 
M.C.  73 

Validity  of,  on  floating  pier.    R.  v.  Leitk,  Q.B. 

201;  M.C.'119 

Rating  of  railway.    Deductions.    Reproduction 

of  permunent  way  and  moveable  stock.  Appor- 
tionment of  expenses.  Separation  of  branch  from 
trunk  line.  R.  v.  GraU  Western  RaiL  Co.,  Q.B. 
163 :  M.C.  84 

-  Borough  rate  need  not  be  made  in  public.  When 
rate  bad  as  being  retrospective.  Distress  warract. 
Variance  between  mayor's  warrant  and  treasurer's 
precept  as  to  time  of  payment.  Jonts  v.  Johnson, 
Ex.203;  M.C.  102 
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Apportionment  of  rateable  T&lue  where  toll 

paid  for  use  of  docks  lyinf;  in  different  parishes. 
R.  r.  Dock  Company  at  Kxngston-upon-HulL  Q.B. 
268:  M.0. 153 

Liability  of  water  company.    Public  purposes. 

R.  V.  Mayor,  dx.  of  Manchester,  Q.B.  278: 
M.C.  160 

Liability  of  waterworks  company  to  rate  in 

respect  of  mains  and  pipes.  Construction  of  lo<»d 
act.  R.  T.  East  London  Waitrworhs  Co.,  Q.B.  835 : 
M.C.  174 

— ^  Construction  of  borough  of  Ashton-under- 
Lyne  Improvement  Act,  12  &  13  Vict.  c.  xxxt. 
and  10  &  11  Vict.  c.  34.  R.  v.  Slater,  Q.B.  370: 
M.C.  185 

Liability  of  Waterworks  occupied  by  Commis- 
sioners. Principle  of  calculation.  R  y.  Church- 
wardens, cfec.  of  the  Township  of  Longteood,  Q.B. 
397 ;  M.C.  215 

Liability  of  Birkenhead  Dock  trustees.    Public 

purposes.  R.  v.  Trustees  of  the  Birkenhead  Docks, 
Q.B.406;  M.C.  209 

<— -  Rating  of  gaol  under  local  act;  and  construc- 
tion of  gaol  act,  4  Geo.  4.  c.  64.  s.  48.  Rateability 
of  house  of  gOTemor  and  warders  of  gaol;  of 
Union  workhouse  and  infirmary.  Justices  of  Bed- 
fordshire  ▼.  Bedford  Improvement  Commissioners. 
Justices  of  Bedfordshire  v.  Overseers  of  the  Poor 
of  St.  Paul.  Chtardians  of  Bedford  Union  r. 
Bedford  Improvement  Commissioners.  Governors 
of  Bedford  Infirmary  t.  Bedford  Improvement 
Commissioners,  Ex.340;  M.C. 224 

Recognizances.    See  Scire  Facias. 

Remoteness.    See  WUL 

Replevin— V\tant^t[,  Judge  of  a  county  court,  upon 
removal  of  a  plaint  in  replevin  from  this  court  mto 
a  superior  court,  under  9  &  10  Vict.  c.  95.  ss.  121, 
127,  took  a  bond  in  the  usual  form,  except  that  he 
himself  was  the  obligee,  instead  of  the  other  par- 
ties in  the  suit,  as  directed  by  section  127.  The 
bond  having  been  forfeited  by  reason  of  the  suit  m 
the  superior  court  not  being  prosecuted  with  effect, 
the  Judge  of  the  county  court  brought  an  action 
upon  the  bond.  Bond,  though  irregular,  not  void, 
and  plaintiff  might  sue  upon  it  as  a  voluntary  bond. 
Although  suit  improperly  moved  into  superior 
court,  proceedings  after  removal  valid.  It  appear- 
ing at  the  trial  that  plaintiff  had  taken  the  bond  as 
trustee  for  other  puties  in  repleTin  suit,  and  was 
suing  upon  it  for  them,  full  amount  of  costs  in- 
curred m  replevin  suit  recoverable  in  the  action. 
Stansfeld  v.  HeUaweU,  Ex.  148 

Revenue  Officer,    See  Parliament 

Rule  to  Compute — In  action  by  indorsee  against  three 
defendants  as  acceptors  of  a  bill  of  exchange,  who 
have  Buffered  judgment  by  dafault,  service  of  the 
rule  fttnto  compute  on  the  Loildon  agent  of  the 
attorney  of  two  of  the  defendants  is  sufficient. 
Ettison  V.  Wood,  Q.B.  817 

Rule.    See  Practice. 

Sale—YwcwDce  between  Conditions  and  Title  Deeds. 
See  Vendor  and  Purchaser. 

Sale  of  Goods.    See  Stamp. 

Satisfaction  on  the  Roll.    See  Execution, 

Scire  Facias — Where  writs  of  execution  have  been 
sued  out  without  effect,  on  a  judgment  in  an  action 
for  libel  against  the  publisher  of  a  newspaper, — 
qucere,  whether  a  scire  facias  will  be  ismied  on  re< 
cognizances  of  sureties  taken  under  60  Qeo.  3.  c.  9. 
and  1  Will.  4.  c.  73.  without  the  Attorney  General's 
fiat.  Semhle—^er  Parke,  B.,  that  it  may  be  so 
issued ;  but,  per  Pollock,  C,B.,  Aldenon,  B.  and 
PlaU  B.,  that  the  flat  of  the  Attorney  General  is 
requisite.  Ex  parte  Bruiuwiek  in  r$  Lowe,  Ex.  118 
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Sequestration  —  Judgment  having  been  obtained 
against  defendant,  a  beneficed  clergyman  in  the 
county  of  Brecon,  a  writ  of  sequestration  was 
issued  against  him  on  the  17th  of  August,  at  which 
time  no  writ  of  Ji.  fa.  had  been  issued.  On  the 
9th  of  October  a  ^fi.  fa.  against  him  was  returned 
by  sheriff  of  Bristol  nulla  bona,  but  not  that  de- 
fendant was  a  beneficed  clerk.  The  rule  to  set 
aside  the  writ  of  sequestration  was  moved  for  on 
the  22nd  of  November.  Writ  of  sequestration 
irreffular,  and  application  to  set  it  asidfe  on  22nd 
of  November,  in  time.  Bromage  v.  Vaughan^ 
Ex.  Ill  ^ 

Service,    See  Rule  to  Compute. 

Sessions.    See  Order  of  Sessions. 

Set-qf— Where  defendant  is  sued  as  executor  for  a 
debt  which  accrued  due  from  his  testator  during 
his  lifetime,  he  may  set  off  a  debt  which  has  accruea 
due  from  the  plaintiff  to  him  as  executor  since  the 
death  of  his  testator.  Such  debts  are  mutual,  and 
due  in  the  same  right,  within  the  meaning  of  the 
2  Geo.  2.  c.  22;  the  second  clause  of  which,  autho- 
rizing the  set-off  against  an  executor  of  debts  due 
from  the  testator,  does  not  limit  operation  of  the 
preceding  clause.    Mardall  v.  Thelluson,  Q.B.  410 

See  Parent. 

Shares— Dmerence  on  sale  of.    See  Gaming. 

Sheriff— bj  1  &  2  Vict.  c.  110.  s.  12.  money  seized 
under  t^fi.fa.  is  exactly  in  same  position  as  money 
the  proceeds  of  goods  seized.  Therefore,  where 
sheriff  seized  bank  notes  and  coin  under  a  .fifa.  at 
suit  of  A,  against  whom  he  held  an  unexecuted 
fL  fa.  at  suit  of  B,  he  was  not  justified  in  paying 
amount  over  to  B.  as  money  belonging  to  A.  under 
the  statute.    CoUingridge  v.  Paxton,  C.P.  39 

The  fees,  allowed  to  sheriffs  and  their  offloera 

under  the  7  Will.  4.  &  1  Vict.  c.  56.  s.  2.  "for 
search  for  detainers,"  and  "  for  supersedeas  dis- 
charge to  any  writ  or  process,  or  for  the  release  of 
any  defendant  in  custody,  or  of  goods  taken  in  ex- 
ecution," are  not  applicable  where  debt  and  costs 
are  paid  after  seizure  under/,  fa.  Semhle—ipro^r 
title  of  affidavit  in  support  of  a  rule  for  an  attach- 
ment against  a  shenff's  officer  for  extortions  in 
the  execution  of  aJL  /o.  is  in  the  cause.  Masters  v. 
Louiher,  C.P.  130 

In  declaration  for  treble  damages  for  extortion, 

statute  recited,  under  a  videlicet,  as  of  twenty-ninth 
year  of  Elizabeth,  instead  of  twenty-eighth.  Decla- 
ration stated  that  a  fi,  fa.  was  delivered  to  the 
sheriff,  indorsed  to  levy  debt  and  costs,  and  that 
the  sheriff  wron^j^ully  took  SI.  more  for  execution 
than  be  was  entitled  to,  although  he  did  not  levy 
any  sum  of  money  by  virtue  of  the  execution. 
Declaration  good  :  misrecital  of  the  statute  imma- 
terial, and  the  acts  by  which  a  levy  might  have 
been  made  need  not  be  negatived.  Holmes  v. 
Sparks,  C.P.  194 

Although  the  sheriff  is  responsible  for  all  acts 

of  his  bailiff  done  in  execution  or  under  colour  of 
a  writ  of  execution  because  he  has  committed  the 
duty  which  properly  belongs  to  hhnself  to  another, 
yet,  as  it  is  no  part  of  the  sheriff's  duty  to  receive 
pavment  of  the  amount  for  which  a  judgment 
debtor  is  in  his  custody,  he  will  not  be  liable  if  his 
bailiff  receives  the  amount  of  such  debt  from  the 
debtor  and  misappropriates  it  or  neglects  to  pa^  it 
within  a  reasonable  time  to  the  craditor.  Wood 
V.  Finnis,  Ex.  138 

The  meaning  of  the  return  nulla  bona  to  a,^. 

/a.  is,  that  there  are  no  goods  applicable  to  pUin- 
tiff^s  writ  And  where,  to  a  declaration  for  a 
false  return  of  nulla  bona  stating  that  the  sheriff 
took  in  execution  the  goods  of  the  judgment  debtor 
to  the  amount  indorsed  on  Uie  writ,  and  levied  the 
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same  thereout,  defendant  pleads  that  the  sheriff 
did  not  levy,  the  defendant  may,  under  that  plea, 
prove  that  plaintiff's  judgment  was  ohtained  by 
fraud,  and  that  defendant  had  paid  the  proceeds  of 
the  execution  to  another  execution  creditor,  not- 
withstanding the  writ  of  that  creditor  was  dated 
subsequently  to  the  plaintiff's  writ.  Shaitock  t. 
Garden,  Ex.  200 

Ship  and  Shipping— A  vessel  being,  in  the  ordinary 
course  of  her  voyage,  moored  in  harbour,  floated 
when  the  tide  was  in,  and  took  the  ground  when 
the  tide  was  low;  and  she  became  hogged  or 
strained.  This  not  a  loss  for  which  underwriter 
liable  as  a  loss  from  perils  of  the  seas,  there  having 
been  no  accident.  Fletcher  v.  Inglis  distinguished. 
Maanus  r.  Buttmer,  C.P.  119 

Broker  having  received  money  for  shippage  of 

goods  on  account  of  owners,  offered  to  pay  it  to  the 
captain,  also  managing  owner,  by  cheoue.  This 
the  captain  declined,  preferring  that  the  broker 
should  open  a  credit  for  him  at  a  bank  in  New 
Brunswick  in  favour  of  H,  which  the  broker  did. 
The  bank  accordingly  paid  H.  250^,  for  which  H. 
gave  a  bill  drawn  by  him  in  favour  of  the  bank 
upon  the  broker,  who  accepted  and  paid  it  when 
due.  Broker  liaving  sued  the  co-owners  for  balance 
of  his  account,  it  was  held  that  this  was  a  good 
payment  of  250/.  by  the  broker,  and  binding  on  the 
co-owners.    Anderson  v.  UHlies,  C.P.  150 

-  Defendant  chartered  a  ship  to  brin^  from  Bom- 
bay, at  Zl.  hi,  per  ton,  a  cargo,  not  bemg  his  own, 
but  fur  the  purpose  of  making  a  profit  on  an  in- 
creased rate  of  freight.  Defendant's  agents  filled 
the  carrying  part  of  the  vessel  and  then  the  cabin 
with  their  own  goods,  which  were  consigned  to  the 
defendant,  as  their  factor,  for  sale.  There  was 
contradictory  evidence  as  to  the  amount  to  be  paid 
for  the  cabm  freight.  The  defendant  refused  to 
pay  the  plaintiff  more  than  3/.  5^.  per  ton  for  the 
freight  of  tlic  cabin  goods,  but  had  charged  his 
aeents  with  the  payment  of  7/.  per  ton,  and  had 
allowed  them  commission  at  that  rate.  The  goods 
having  been  stopped  for  the  non-payment  of  a  bill 
of  exchange,  given  in  respect  of  them,  the  defen- 
dant after  the  commencement  of  the  action,  the 
bill  having  Ijeen  paid,  obtained  possession  of  the 
goods.  First,  the  Judge  rightly  directed  the  jury 
that,  although  the  defendant's  agents  at  Bombay 
had  no  authority  to  put  the  goods  into  the  cabin, 
yet  if  they  did  so,  and  the  de^ndant  on  the  shin's 
arrival  took  to  them  and  received  the  freight,  lie 
was  bound  to  pay  the  plaintiff  the  current  freight, 
and  was  not  confined  to  the  charter  freight  of 
3/.  5«.  per  ton :  secondly,  action  not  brought  too 
soon,  for  that  the  taking  to  the  cabin  cargo  for  the 
purpose  of  obtaining  the  freight  rendered  the 
defendant  liable  irrespectively  of  the  possession 
obtained  after  action  brought.  Micheson  r.  Nicol, 
Ex.823 

See  Pleading.     Principal  and  Agent. 

Special  /«ry— Defendant  ootained  rule  for  special 

jury  which  was  reduced  and  struck  by  the  parties, 
but  defendant  took  no  steps  to  issue  special  jury 
process  or  to  summon  the  jurors,  and  cause  tried 
by  common  jury.  Trial  set  aside  for  irregularity, 
in  deference  to  Haldane  y.  Beauclerk.  Montague 
V.  Smith,  Q.B.  73 
Stamp — A  document  in  the  following  form — "Bor- 
rowed, this  day,  of  J.  II.  100/.  for  one  or  two 
months;  cheque,  100/.  on  the  Naval  Bank.  (Signed) 
J.  D,"— is  a  mere  acknowledgment,  and  does  not 
require  a  stamp  either  as  an  agreement  or  a  pro- 
missory note,    ffyne  v.  Dtwdney,  Q.B.  278 

C.  k  W.  being  indebted  to  defendant  hi  48/.  18*.. 

the  following  document  was  drawn  up  and  delirerea 


to  Dlalntiff :— "  To  Mewrs.  0.  ft  W.  I  reooett  you 
win  supply  A.  B.  (the  plaintiff)  with  fuch  parcels 
of  cement  as  he  shall  require,  to  the  value  of 
48/.  \Z8.,  and  charge  the  same  to  the  amount 
standing  vrith  you  to  my  credit  (signed  by  defen- 
dant}." "To  Mr.  A.  B.  (the  plaintiff).  On  the 
consideration  above  named,  we  agree  to  supply  to 
your  order,  when  you  shall  require  it,  cement  at 
is.  per  bushel  to  the  amount  of  48/.  13t.  (Signed) 
0.  k  W."  This  an  agreement  relating  to  the  sale 
of  goods,  kc,f  and  need  not  be  stamped.  Chatjidd 
y.  Cox,  Q.B.  279 

Where  debts  not  limited  in  amount  are  only 

charges  on  the  mortgage  and  not  debts  recoverable 
at  law  the  amount  of  the  stamp  is  limited  by  the 
amount  of  the  original  debts  secured.  And  where 
184/.  7«.  (kL  was  secured  by  mortgage  upon  furni- 
ture and  a  policy  of  insurance  for  499/.  19*.  6e/., 
and  there  was  a  stipulation  that  if  the  mortngor 
did  not  pay  the  premiums  the  mortgagee  might  do 
so  and  add  them  as  a  chai^  to  the  first  property 
mortgaged,  and  that  they  should  be  coasideiied  as 
principal  monies,  it  wras  determined  that  such 
charge  when  paid  by  the  mortgagee  did  not  become 
a  d^t  due  from  the  mortgaaor  to  him  and 
recoverable  at  law;  therefore,  that  the  mortgage 
did  not  require  a  25/.  stamp  as  a  "  security  for 
the  repayment  of  money  to  be  thereafter  lent,  ad- 
yancea  or  paid"  to  an  amount  "uncertain  and 
without  limit,"  within  65  Geo.  8.  c  184.  Sched. 
Part  1.  tit.  'Mortgage.'  Lawranee  y.  BoO^i^ 
Ex.49 

In  action  by  plaintiff  against  a  stakeholder  to 

recover  a  sum  of  money  deposited  as  a  wager  on  a 
trotting  match  by  the  plamtiff  whose  hant  was 
beaten,  the  plaintiff,  for  the  pnrpoee  of  proving 
fraud,  which  consisted  in  one  none  having  been 
substituted  for  another,  tendered  in  evidence  an 
unstamped  agreement  relating  to  the  match.  This 
document  Mlmissible  irithout  being  stamped. 
Holmes  r.  Sixmith,  Ex.  812 

See  Debentures.    Newspaper  Duties. 

Statute—Conwtmciion  as  to  right  of  canal  compsnv 

to  grant  water.  Twenty  years'  user  not  confer  such 
right.  Rochdale  Canal  Co,  y.  Haddifef  Q.R  297 
— ~  Construction  of  railway  act  as  to  the  liability  of 
the  company  to  pay  a  certain  price  per  share  "from 
and  immediately  after  the  opening  of  the  railway 
hetioeen  A.  and  G.  for  public  use;"  the  ndlway 
having  been  opened  only  for  a  portion  of  the  space 
between  A  and  G.  Orautham.  Canal  Co.  y.  An- 
hergait,  <fcc.  Rail  Co.,  Q.B.  822 

Construction  of  local  act  as  to  harbour  rates. 

Meaning  of  "package  and  parceL"  J<HUtr,PhH- 
lipi,  Ex.6 

A  local  act  provided  that  a  local  court  should 

"haye  authority  to  try  actions  of  assumpsit,  cove- 
nant and  debt,"  and  "  trespass  and  trover"  "pro- 
vided the  sum  or  damages  sought  to  be  recovered 
should  not  exceed  60/."  "  Sum"  here  meant  debt, 
and  an  action  substantially  for  501.  only  was  within 
the  act,  the  damages  being  nominal  ooly  to  carry 
costs.    Joule  y.  Taylcr,  Ex.  81 

See  Mortgage. 
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1  Will.  4.  c.  68,  Ex.  123 

1  Will.  4.  c  73,  Ex.  113 

1  &  2  WUL  4.  c.  37,  Q.B.  151 

2  Will.  4.  c.  45.  8.  27,  C.P.  14 

8  &  4  Will.  4.  c.  27,  C.P.  187 

8  &  4  WUl.  4.  c.  27.  8.  8.  Q.B.  67 

3  &  4  WUl.  4.  c.  42.  8.  39,  Ex.  110 

3  &  4  Will  4.  c.  98.  8.  7,  C.P.  41 ;  Ex.  88 

4  &  5  Will.  4.  c.  22,  Q.B.  371 

5  &  6  WUl.  4.  c.  71.  8.  56,  C.P.  110 

5  &  6  WUl.  4.  c.  76.  8.  28,  Q.B.  804 

5  &  6  Will.  4.  c.  76.  8.  32,  Q.B.  153 

5  &  6  Win.  4.  c.  76.  88.  92, 118,  C.P.  146 

6  &  7  WiU.  4.  c.  71,  Q  B.  208 

6  &  7  WUl.  4.  c.  71.  8.  8,  Ex.  284 

6  &  7  WiU.  4.  c.  71.  8.  45,  Q.B.  204 

7  WUl.  4.  &  1  Vict.  c.  55.  8.  2,  C.P.  130 

7  WUL  4.  &  1  Vict.  c.  78.  8. 23,  Q.B.  304 

1  Vict.  c.  26,  Q.B.  890 

1  Vict.  c.  26.  8.  26,  Q.B.  385 

1  &  2  Vict.  0. 110,  Q.B.  26 ;  C.P.  50 :  Ex,  253 

1  &  2  Vict.  c.  110. 8.  9,  Q.B.  365;  C.P.  197 

1  &  2  Vict.  c.  110.  8. 12,  C.P.  89 

1  &  2  Vict.  c.  110.  8. 14,  Ex.  814 

1  &  2  Vict.  c.  110.  8.  96,  Q.B.  879 

2  &  3  Vict.  c.  37.  8. 1,  C.P.  41 ;  Ex.  88 

8  &  4  Vict.  c.  86,  Q.B.  389 

5  &  6  Vict.  c.  45.  88.  2, 15,  C.P.  169 

5  &  6  Vict.  c.  116,  Q.B.  10 

5  &  6  Vict.  c.  116.  8.  4,  C.P.  161 

6  Vict.  c.  18.  8.  42,  C.P.  7 

6  &  7  Vict.  c.  18.  88.  38,  40,  C.P.  82 

6  &  7  Vict.  c.  18.  8.  74,  C.P.  9 

6  &  7  Vict.  c.  73.  8. 26,  Q.B.  74 

6  &  7  Vict.  c.  73.  8.  37,  C.P.  206 

7  &  8  Vict.  c.  15,  Ex.  146 

7  &  8  Vict.  c.  96.  8.  21,  Ex.  152 

7  &  8  Vict.  c.  96.  8.  22,  C.P.  161 

7  &  8  Vict.  c.  110,  Q.B.  854 ;  C.P.  106 

7  &  8  Vict.  c.  110.  8.  23,  C.P.  1 

7  &  8  Vict.  c.  110.  8. 26,  Ex.  802 

8  &  9  Vict.  c.  16.  88. 14, 15, 16, 18,  Q.B.  W 

8  &  9  Vict.  c.  16.  8. 15,  Q.B.  284 

8  &  9  Vict.  c.  18.  88.  23.  68, 121,  Ex.  247 

8  &  9  Vict.  c.  20.  88.  56,  57,  Q.B.  281 

8  &  9  Vict.  c.  20.  8.  68,  C.P.  201 

8  &  9  Vict.  c.  106,  Q.B.  263 

8  &  9  Vict.  c.  109.  8. 13,  C.P.  46 

9  &  10  Vict.  c.  93,  Q.B.  233 

9  &  10  Vict.  c.  95.  8. 18,  Q.B.  238 

9  &  10  Vict.  c.  95.  8. 122,  Ex.  135 

9  &  10  Vict.  c.  95.  8. 128,  C.P.  27 

9  &  10  Vict.  c.  95.  8. 129.  C.P.  104 

10  &  11  Vict  c.  102,  Q.B.  879 

—  11  &  12  Vict.  c.  45,  Ex.  94 

11  &  12  Vict.  c.  45,  88. 60,  62,  C.P.  17 

12  &  13  Vict  c.  106,  Q.B.  2;  Ex.  281 

13  &  14  Vict.  c.  61.  8. 12,  Ex.  160 

13  &  14  Vict  c.  61.  8. 13,  Q.B.  183, 273 ;  C.P. 27; 

Ex.78 

13  &  14  Vict  c.  83.  8.  30,  Q.B.  380 

14  &  15  Vict  c.  52,  Ex.  258 

14  &  15  Vict  c.  99,  Q.B.  247;  Ex.  155 

14  &  15  Vict.  c.  99.  8.  6,  Ex.  8,  25,  81,  82, 121, 
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15  &  16  Vict  c.  76,  Ex.  835,  336 

Staying  Proceedings— Action  by  proTiaional  aaaignec 
of  insolyent  againat  ftUesed  debtor,  not  stayed  on 
ground  that  by  order  of  Nifi  Prius,  made  in  action 


between  insolvent  himself  and  same  debtor  for 
same  cause  of  action,  aU  matters  in  difi'erence  in 
cause  were  referred  to  an  arbitrator,  before  whom 
matters  so  referred  are  stiU  pending.  SturgisY. 
Curzon,  Ex.88 
See  Winding-up  Acts. 

TcLXcUion.    See  Costs. 

Tenaiicif  at  WiU,    See  Mortgage. 

Tt^— Annual  payment  for  tithes  and  glebe  not  a 
valid  modus  m  discharge  of  tithes  within  2  &  8 
WiU.  4.  0. 100;  nor  could  it  be  treated  as  having 
originated  in  an  arrangement  made  before  dis* 
abling  statutes,  whereby  such  payment  was  i^greed 
to  be  made  in  respect  of  glebe  and  tithes,  and  in- 
cumbent, with  consent  of  patron  and  ordinary, 
alienated  glebe  lands,  and  thus  upheld  as  a  valid 
discharge  of  tithes ;  the  facts  shewing  that  subse- 
(|uent  to  disabling  statutes  the  glebe  land  remained 
in  ownership  of  incumbent  Account  book  of 
former  incumbent  properly  admitted  in  evidence. 
Young  v.  Clare  Hall,  Q.B.  12 

• Under  the  Tithe  Commutation  Act  the  Commis- 
sioners have  no  power  to  decide  the  title  to  tithes 
as  between  rival  claimants.  Where  at  the  time  of 
naaking  an  award  of  rent-charge  in  lieu  of  certain 
tithes,  a  suit  in  equity  was  pending  for  an  account 
of  the  same  tithes,  in  which  the  question  was  as  to 
the  title  of  claimant  to  receive  the  tithes,  the 
validity  of  the  award  was  not  thereby  affected, 
such  suit  not  being  one  "  touching  the  right  to  any 
tithes,"  and  "  whereby  the  making  of  the  award 
shaU  be  hindered,"  within  the  meaning  of  6  &  7 
Will.  4.  c.  71.  8.  65.  Shepherd  v.  Lofulonderry, 
Q.B.204 

—  Case  in  which  upon  demurrer  to  the  return,  it 
was  held,  that  the  question  raised  by  the  record 
was  purely  one  of  title  between  the  impropriators 
and  the  vicar,  and  that  no  difference  existed  be- 
tween the  vicar  and  landowners  by  which  the 
making  of  the  award  was  hindered,  nor  any  which 
the  Commissioners  had  power  to  hear  and  deter- 
mine. And  semlle,  that  the  writ  itself  shewed  the 
dispute  to  be  one  as  to  title.  U.  v.  Tith<  Commit- 
doners,  Q.B.  208 

—  Replevin.  Avowry,  that  plaintiff  tenant  to 
defendant  at  rent  of  400^  a  year.  Plaintiff  being 
owner  of  a  farm  and  lessee  of  tithe  commutation 
rent-charge,  under  the  Dean  and  Chapter  of  W,  at 
a  rent  of  60/.  a  year,  let  the  land  verbally  to  defen- 
dant at  a  rent  of  400/.  a  year,  tithe  free.  As  by 
section  80.  of  6  &  7  WUl.  4.  c.  71,  in  event  of  de- 
fendant distraining  for  tithe  rent,  she  would  be 
compelled  toaUow  the  same  to  plaintiff  in  account 
plaintiff  tenant  to  defendant  at  rent  of  400/.,  ana 
therefore  avowry  proved.  Meggiton  v.  lioieei  and 
SelU  V.  the  Same,  Ex.  284 

Title— Per  Pollock,  C.B.,  Alderson,  B.  and  PlaU,  B., 
"  a  good  title"  means  such  a  title  as  the  Court  of 
Chancery  would  adopt  as  a  sufficient  ground  for 
compelling  specific  performance,  and  such  a  title 
as  would  be  a  good  answer  to  an  action  of  ejectment 
by  any  claimant ;  per  Martin,  B..  it  is  sufficient 
to  establish  a  legal  title  in  point  or  fact  Jeaies  v. 
\VhiU,  Ex.  265 

TresjHus—ABBignmeni  by  B.  of  all  his  goods  and 
chattels  to  secure  a  debt,  subject  to  proviso  that 
everything  therein  contained  should  cease  and  be 
void  upon  payment  of  the  debt  on  a  day  named,  or 
at  sucn  earUer  dav  as  the  parties  to  whom  assi^- 
ment  made  should  appoint  for  payment,  by  notice 
in  writing  twenty-four  hours  betbre  appointed  day, 
interest  in  mean  time  to  be  paid  at  certain  periods 
named.  B.  entitled  to  maintain  trespass  in  respect 
of  a  seizure  of  the  goods  and  chattels  by  the  as- 
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■Ignees,  a  safficlent  notice  not  haTingbeen  gfyen  aa  agreed  that,  i 

required  bj  the  proviso ;  but  proper  measure  of  as  before  spei 

damages  was  not  the  value  of  the  goods  seised,  interest  after 

but  R.'b  limited  interest  in  the  goods  at  the  time.  administrator 

Brierly  v.  KendaU,  Q.B.  161  the  goods.  N< 

Tre^mst  (contiuued|— Sufficiency  of  right  to  present  to  A,  nor  an^ 

possession  of  goods  under  an  assignment,  to  entitle  he  continued 

plaintiff  to  maintain  trespass.     Where  a  sheriff  or  December  18 

bailiff  sets  up  a  claim  to  goods  taken  in  execution  defendants,  h 

by  him  as  against  a  third  party,  he  must  shew  a  on  19th  Feon 

judgment  against  the  execution  creditor,  and  his  the  goods  to  \ 

productionof  the  writ  of  execution  alone  is  not  suffi-  session  of  th 

cient  for  this  purpose.  It  is  a  question  for  the  jury  March  1850 

whether  the  bailifib  acted  honajide,  believing  they  dpal  and  ini 

were  authorized  by  the  Count^f  Ck>urt8  Act ;  and  before  that  ( 

the  circumstance  of  an  indemnity  being  given  to  signees  guilty 

bailiffs  does  not  necessarily  negative  the  ^Tia  fides  entitled  to  m 

of  their  conduct.     White  v.  Morrit,  C.P.  185  Ex.  41 

Declaration  in  trespass   sufficiently  describes       See  Bankr 

the  locus  in  auo  by  name,  within  the  Beg.  Oen.  TruciAct—Ut 

Hil.  term,  4  Will.  4,  by  stating  it  to  consist  of  a  mine,  and  L 

"  certain  lands  of  the  plaintiff  covered  with  water,  on  the  coals  g 

being  the  bed  and  channel  of  the  river  Tawe,  and  other  men  to 

nnder  the  same,  in  the  several  parishes  of  L.  and  L.,  the  Truck  Ac 

in  the  county  of  0."    Duke  of  Beaufort  v.  Vivian,  must  be  paid 

Ex.204  tract  he  wboi 

Admission  of  warrant  on  pleadings.  See  Plead*  performance  t 

ix^^.                                                       '  a  county  cour 

See  False  Imprisonment.'  Trusses.    See  I 

TWo/— Mis  trial.    See  SpecialJury.  Tumpiie—An 

Trover  —  The  right  of  the  finder  to  lost  property  trustees,  recit 

against  all  the  world  except  the  true  owner  is  and  had  beci 

established ;  and  the  circumstance  of  a  lost  article  stating  that  tl 

being  found  iiisitie  a  shop  docs  not  give  the  owner  thereby  agree 

of  the  shop  any  right  to  it  as  against  the  finder.  to  take,  the  to 

So  held,  on  appeal  from  a  county  court.    Bridges  pliance  with  \ 

v.  I/aipl-esufortk,  Q.B.  75  contracts  and 

• There  is  no  conversion  of  goods  for  which  trover  into  for  the  fa 

vrill  lie,  unless  there  be  a  repudiation  of  the  right  pike  roads,  siij 

of  the  owner,  or  the  exercise  of  a  dominion  over  or  bv  their  ci< 

them  inconsistent  with  that  right.     U,  residing  in  valid  notwithi 

Paris,  despatched  seven  cases  of  goods  by  railway,  or  under  seal.' 

vid  Dunkirk,  to  London,  deliverable  to  N.  or  order.  provides  tliat 

One  of  the  ca:<cR  arrived  at  Dunkirk  damaged.  B,  m^  of  any  U 

agent  of  the  railway  and  of  the  Dunkirk  and  Lon-  void  unless  m 

don  steam-boats    in  connexion  with  it,    had  the  ments  for  letti 

damaged  case  inspected  according  to  the  law  of  herd  v.  Hodsm 

France,  and  consigned  it  to  defendant,  the  broker  University— Ani 

for  the  steamboats  in  London,  to  hold  at  the  dispo6id  of  colleges  of 

of  N.  or  order.     N.  accepted  the  bill  of  lading  for  decree  requiri: 

the  case.     On  its  arrival  in  London,  no  one  having  in  statu  pupil 

claimed  the  case  within  the  time  specified  in  the  5/.  to  send  no< 

bill  of  lading,  defendant  paid  the  duty  on  it  and  ter  to  the  coll< 

removed  it  to  the  warehouse  of  B,  and  B.  removed  pain  of  being 

it  to  Smother  of  his  warehouses,  without  the  defen-  of  tradesman 

dant's  knowledge,  and  there  it  was  burned  by  ac-  lor  and  heade 

cidental  fire.    Whether  defendant  bound  to  pay,  attorney.    £x 

or  justified  in  paying  the  duty  or  not,  there  was  Use  and  Occupi 

no  conversion  by  him.    And  per  MauU,  J ,  there  against  tenant 

vras  no  negligence.    J/eald  v.  Carey,  C.P.  97  of  mortgage 

A  convicted  felon  Imving  made  a  hondjide  as-  and  a  claim  fo 

signment  of  goods  after  the  commission  day  of  the  if  payment  hf 

assizes,  but  before  the  day  on  which  he  was  actually  mortgagee.     I 

convicted,  it  was  held  that  the  assignees  could  prove  ~-*—  Scmble,  tha 

the  actual  day  of  the  conviction,  although  the  re-  Qsed  and  occu] 

cord  mentioned  only  the  cummission-day,  and  that  corporation,  b; 

the  assignment  was  valid.     Whitater  v,   Wishey,  for  use  and  occ 

O.P.  110  contract  undei 

A,  by  deed,  dated  28th  September  1845,  con-  pany  is  liable,! 

veyed  certain  goods  to  B.  absolutely,  subject  to  as  under  8  Yi 

proviso  tliut  if  he  should  pay  to  B.  the  sum  secured  Consolidation  , 

on  22iid  of  March  1850,  or  any  earlier  day,  after  between  privai 

receiving  from  B.  fourteen  days'  notice,  and  should  made  by  parol 

pay  interest  meanwhile  half-yearly,  then  the  con-  half  of  the  coi 

veyance  should  be  void.    By  the  deed  it  was  also  binding  on  the 
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may  be  presamed  to  have  been  entered  into.  Lovt 
V.  London  and  North- Wettem  JRail.  Co.,  Q.B.  361 

J.  W.  and  plaintiff,  being  trustees  under  will  of 

W.  W,  in  1847  demised  a  house  to  defendant  by 
indenture  for  four  years  ending  at  Michaelmas  1851. 
J.  W.  died  in  January  1848.  Plaintiff  entitled  to 
maintain  use  and  occupation  for  rent  accrued  sub- 
sequently  to  January  1848,  and  was  not  bound  to 
sue  as  surviTing  trustee.    Wheatiev  y.  Boyd,  Ex.  39 

^—  Although  a  corporation  may  oe  liable  for  use 
and  occupation  of  premises,  it  can  only  be  so  for 
the  period  of  actual  occupation,  and  a  continuous 
occupation  for  several  years  wUl  not  render  the 
corporation  tenants  from  year  to  year.  Finlay  y. 
Bnsiol  and  Exeter  RaiL  Co.,  Ex.  117 

Us%ry—T)xe  3  &  4  Will.  4.  c.  98.  s.  7,  which  exempts 
from  the  provisions  of  12  Ann.  st.  2.  c.  16.  s.  1,  bills 
of  exchange  not  having  more  than  three  months 
to  run,  is  not  repealed  by  2  &  8  Vict.  c.  37.  s.  1, 
which,  and  the  statutes  continuing  it,  exempt  from 
operation  of  the  usury  laws  all  bills  not  having 
more  than  twelve  months  to  run  and  all  contracts 
above  10/.,  provided  there  be  no  security  upon 
land.  Therefore,  bills  not  having  more  than  three 
months  to  run,  tnough  for  more  than  bL  per  oen^. 
interest,  and  though  there  be  further  security  on 
land,  are  not  void.     CUuk  v.  Sainsbwry,  C.P.  41 

A  bill  of  exchange  at  three  months,  made  to 

secure  repayment  of  money  lent  hj  plaintiff  at 
interest  exceeding  5/.  per  cent,  is  not  mvalidated  by 
reason  of  plaintiff  holding  security  of  land  also  for 
repayment,  within  8  &  4  Will.  4.  c.  98.  s.  7.  and 
2  &  3  Vict.  c.  37.  B.  1.    Nixon  v.  Phillips,  Ex.  88 

Vagrant  ^c<— Construction  of  5  Geo.  4.  c.  83.  s.  4,  as 
to  the  offence  of  frequenting  a  highway  with  intent 
to  commit  a  felony.  Form  of  conmiitment.  Ex 
parte  Brown,  Q.B.  216;  M.C.  113— and  Ex  parte 
Jona,  Ex.  216;  M.C.  116 

Vendor  and  Purchaser— U  particulars  of  sale  give 
distinct  notice  to  purchaser  that  the  title  deeds 
may  shew  a  leas  Quantity  than  that  stated  in  the 
particulars,  and  tne  vendor  deliver  an  abstract  of 
title  to  a  less  quantity,  the  purchaser  cannot  refuse 
to  complete  on  the  ground  that  the  identity  of  the 
property  in  the  particulars  is  not  sufficiently  proved, 
the  particulars  describing  the  property  as  in  the 
occupation  of  a  particular  person.  Nicholl  v. 
Chambers,  C.P.  64 

Voluntary  Conveyance.    See  Deed. 

Warrant  of  Attorney— Suf^ciency  of  attestation  by 
attorney  named  in  the  warrant  and  b^  whom  exe- 
cution was  issued  for  plaintiff.  Levinson  v.  Syer, 
Q.B.16 

Attested  as  follows: — ''Signed,  sealed  and  de- 
livered in  the  presence  of  me,  Henry  Clarke,  who 
at  the  request  and  in  the  presence  of  the  said 
Joseph  Heathcote  Brooks,  James  Coghlan  and 
James  Henry  Pickering,  have  set  and  subscribed 
my  name  as  the  attorney  on  their  behalf,  attestinff 
the  execution  hereof,  having  first  read  over  and 
explained  to  them  and  each  of  them  the  nature 
and  contents  thereof."  This  attestation  invalid, 
on  the  ground  that  the  witness  did  not  by  necessary 
implication  declare  himself  to  be  attorney  for  the 
persons  executing  the  warrant  of  attorney  as  re- 

?uired  by  the  1  &  2  Vict.  c.  110.  s.  9.  Pocock  v. 
Hcherina,  Q.B.  365 
»—  The  Court,  setting  aside  a  warrant  of  attorney, 
the  judgment  signed  thereon,  and  subsequent  pro- 
ceedings, on  the  ground  thiit  one  attorney  had 
attested  the  execution  of  the  warrant  for  both 
plaintiff  and  defendant,  refused  to  deprive  the 
defendant  of  the  costs  of  the  rule,  unless  ne  would 


undertake  not  to  bring  an  action.  Cooptry.  Cfraitt, 
C.P.  197 

Attestation.    See  Attorney. 

Water^  Right  to— An  action  lies  at  common  law  for 
an  injury  by  a  diversion  of  the  water  of  a  river 
which  is  not  a  reasonable  use  of  it  by  another 
riparian  proprietor.  Qiuvrtf— whether  the  action 
would  be  mamtainable  if  the  defendants  were  igno- 
rant, and  could  not  by  any  degree  of  care  have 
ascertained  that  the  diversion  would  have  the  effect 
of  abstracting  the  water,  and  when  they  discovered 
that  it  did  have  that  effect,  could  not  have  rroaired 
the  injury.  An  action  lies  at  common  law  for  ab- 
straction of  water,  which  never  formed  part  of  the 
river,  but  is  prevented  doing  so  by  the  excavation 
of  a  well,  whether  the  water  is  part  of  an  under- 
ground watercourse,  or  percolates  through  the 
chalk.  Construction  of  act  of  parliament  and 
agreement.  Proof  of  actual  loss  unnecessary. 
Dickinson  v.  Orand  Junction  Canal  Co.,  Ex.  241 

See  Pleading. 

>ri//— Construction  of.  Constitutional  limitation. 
Marriage,  &c.  without  consent.  Beaumoni  v.  Squire, 

Partial  revocation  of  by  codicil.    Doe  d.  Evers 

V.  Ward,  Q.B.  146 

Devise  to  E.  for  life,  contingent  remainder  to 

her  unborn  children,  as  tenants  in  common  in  fee ; 
devise  over  to  her  brother  and  sisters  for  life,  in 
equal  shares,  with  contingent  remainders  in  fee  to 
their  respective  children  as  to  such  shares.  Limi- 
tation—" and  further,  in  case  of  the  death  of  my 
said  son  or  of  either  of  my  said  two  daughters  vrith- 
out  leaving  a  child,  if  a  son  that  shall  live  to  attain 
twenty-three  years,  or  if  a  daughter  who  shall  live 
to  attain  twenty-one  years,"  gift  over  in  favour  of 
children  of  surviving  brother  and  sisters.  £.  died 
without  children.  Afterwards  A,  one  of  her  sisters, 
died  without  having  had  issue ;  and  on  death  of  the 
latter,  lessor  of  plaintiff,  a  child  of  the  brother  of 
E,  claimed  a  share  of  the  property  of  E.  which  had 
come  to  A.  under  the  limitation  over.    Lessor  of 

f>laintiff  not  entitled  to  recover,  as  event  on  which 
imitation  over  was  to  depend  was  too  remote. 
Although  the  event  of  A.'s  not  leaving  a  child  who 
should  live  to  attain  twenty- three  including  in  it 
the  event  which  had  happened,  of  A.'s  not  having 
any  child  at  all,  the  Court  could  not  separate  the 
compound  event  into  two,  and  hold  the  limitation 
good  as  a  limitation  over  in  case  of  A.'s  not  having 
any  children.  Challis  v.  Doe  d.  Evers,  Q.B.  227 
Winding-up  AcU—The  12  &  13  Vict.  c.  108.  (which 
came  mto  operation  on  the  1st  of  August  1849),  by 
section  1.  enacts,  that  the  Joint-Stock  Companies 
Winding-up  Act,  1848  (11  &  12  Vict.  c.  45).  shall  not 
apply  to  railway  companies  incorporated  by  act  of 

Parliament.  Tiie  13  &  14  Vict.  c.  83.  (passed  on  the 
4th  of  August  1860),  by  section  30.  provides,  that 
notwithstanding  the  provision  in  the  12  &  13  Vict, 
c.  108,  that  act,  as  well  as  the  11  &  12  Vict.  c.  45, 
shall  apply  to  any  incorporated  railway  company, 
in  respect  of  which  an  order  for  winding  it  up  may 
have  been  made  previous  to  the  passing  of  the  act 
of  1849,  and  that  the  proceedings  for  winding  up 
the  same  shall  proceed  and  be  carried  on  under  the 
Windmg-up  Acts  of  1848  and  1849,  or  either  of 
them.  This  clause  retrospective  in  its  operation, 
and  it  rendered  valid  proceedings  for  the  purpose  of 
winding  up  an  incorporated  railway  company  taken 
before  the  14th  of  August  1860.  The  dissolution 
of  a  company  by  an  order  absolute  under  the 
Joint-Stock  Companies  Winding-up  Act,  1848 
(11  &  12  Vict.  c.  45.)  is  no  bar  to  an  action  against 
the  company  by  a  creditor.  Neither  can  the  omis- 
sion by  such  creditor  to  prove  his  debt  before  the 
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Hatter  tn  Chancery  be  pleaded  in  bar  to  such  an 
action;  the  appropriate  remedy  being  under  sec- 
tion 73,  by  an  application  to  a  Judge  to  stay  pro- 
ceedings in  the  action  until  after  proof  made. 
M*KefUfie  v.  the  Sligo  and  Shannon  Rail,  Co,, 
(^B.880 

Winding^p  Acts  (continued)— An  action  brought 
against  contributory  of  joint-stock  company  is  not 
an  action  against  the  compainr,  or  a  person  autho- 
rised io  be  sued  as  nominal  defendant,  under  11  &12 
Viet.  c.  45.  s.  60,  and  therefore  need  not  be  brought 
against  the  official  manager  appointed  under  the 
act  An  action  against  a  contributory  falls  under 
■eetioD  62,  which  enables  the  <^cial  nuuiager,  b^ 
leaye  of  ]bhe  Master,  to  defend  such  action  in  his 
oillcial  name,  or  in  name  of  original  defendant. 
BeardthawY.Londetborottgh,  C.P.  17 

— ^  An  interim  manager  appointed  under  11  &  12 
Viot.  c.  45.  8.  20.  is  not  an  official  manager  within 
section  73;  and  therefore  Court  will  not,  under 
that  section,  stay  proceedings  in  an  action  against 
the  company  ordered  to  be  wound  up,  or  other 
person  representing  company,  unless  an  official 
manager  nas  been  appointed.  Jirettle  y.  Dawet, 
Ex.94 

irt<tiew— Inadmissibility  of  wife  of  party  to  a  suit 
Stanleton  y.  Croft,  Q.B.  247 

•^—  It  is  discretionary  with  the  Court  to  grant  a 
commission  to  examine  x>arties  to  an  action  resident 
abroad,  under  1  Will.  4.  c.  22.  s.  4,  and  the  Court 
will  do  so  only  where  it  appears  from  the  affidayits 
in  support  of  the  application  to  be  conduciye  to  the 
due  atuninistration  of  justice.  CattelU  y.  Oroome, 
Q.B.308 

The  14  k  15  Vict.c.  99.  has  not  rendered  a  wife 

a  competent  witness  for  or  against  her  husband  in 
ciyil  proceedings.  Whetlier  by  consent  she  mi^ht 
be  examined  as  a  witness,  qiuere.  But,  assuming 
that  such  consent  would  render  her  admissible,  if 
the  objection  be  once  taken,  it  is  discretionary  with 
the  Judge  whether  he  will  allow  it  to  be  withdrawn. 
BaH>at  y.  AlUn,  Ex.  155 

—  See  Evidence. 

TFonii— "Place  of  abode."  Jl  y.  Hammond,  Q.B. 
158 


"Sam,"  nmaHng  of  in  local  act    JouU  t.  Toy- 

lor,  Bx.  81 

'*  Term/'  meaning  of  in  aasignment  of  demise. 

Cottti  y.  Rkkardton,  Ex.  52 

"Robbers,"  "Perils  of  the  roada,"  meaning  of 

in  bill  of  lading.    De  BothtckUd  t.  Mo^  JiaU 
Steam  Packet  Co.,  Ex.  273 

Work  tuid  Labour—A  special  contract  was  entered 
into  by  B.  to  do  the  wnole  of  certain  work  for  O. 
for  a  stated  sum.  Before  completion  B.  died,  ana 
an  arrangement  was  then  come  to  between  G.  and 
C,  under  which  C,  on  his  own  account,  completed 
the  portion  of  the  woi^  left  unfinished  at  R's 
death.  C,  who  aflerwards  beeame  administrator 
of  the  effects  of  B,  sued  O.  on  the  eommon  in- 
debitatus counts  for  the  proportion  of  the  work 
done  by  B,  alleging  that  G.  was  indebted  to  B.  in 
his  lifetime,  and  was  liable  to  pay  B.  on  request 
Although  the  special  contract  was  to  be  considered 
as  rescinded  by  the  arrangement  between  G.  and  G, 
aboye  form  of  declaration  not  supported.  Cros- 
(hwaiUv,  Gardner,  Q.B.  856 

Writ  of  Brror,    See  Bill  of  Exceptions. 

Writ  of  Trial— In  an  action  in  which  two  issues  were 
loined.  the  yrrit  of  trial  directed  the  trial  of  *'  the 
issue,  not  "  issues."  Defendant  objected  that  writ 
was  irregular;  but  objection  being  oyerruled,  did 
not  appear  at  the  trial,  and  yerdict  found  for  plain- 
tiff. The  Court  refused  tosetaslde  the  yrrit  of  trial, 
or  to  arrest  the  Judgment  for  irregularity.  Watson 
y.  Bumnhries,  Q.B.  886 

-— ^  A  nue  nisi  for  a  nonsi^  in  a  cause  tried  before 
the  Assessor  of  the  Liyerpo<^  Passage  Court  was 
moyed  for  by  counsel  and  granted.  The  rule  was 
drawn  up  on  reading  the  writ  of  trial  and  an  affi- 
dayit  yerifjring  the  assessor's  notes.  On  cause 
shewn  against  the  rule,  it  was  held  that  without 
the  affidayit  the  Court  had  no  materials  on  which 
to  entertain  the  motion.  In  the  affidavit  the 
deponent  described  himself  as  "8,  clerk  to  E.  J, 
Esq.,  barirster-at-law  and  assessor  of  the  Court  of 
Passage  of  the  borough  of  L."  Insufficient  for  not 
stating  deponent's  place  of  residence.*'  ir/juA  y. 
Williams,  C.P.  216 

Writ  of  Possession,    See  Ejectment 
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ERRATUM. 


In  Bateman  y.  BIttck,  Q.B.  p.  406,  the  rule  as  drawn  up  was  discharged  generally,  and  not  merely  for 
entering  the  verdict  on  the  fourth  plea  (as  stated  at  the  end  of  the  case,  page  410),  as  a  plaintiff  cannot 
haye  judgment  mm  obtianie  veredicto  entered  except  upon  the  whole  record. 
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